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FEDERAL REPORTER, VOLUME 259 



JUDGES 



OF THE UNITED STATES CIRCUIT COURTS OF APPEALS AND DISTRICT COURTS 
AND COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 



FIRST CIRCUIT 

Hon. OUVBR WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. GEORGE H. BINGHAM, Circuit Judge... Manchester, N. H. 

Hon. CHARLES P. JOHNSON, Circuit Judge „, Portland, Me. 

Hon. GEORGE W. ANDERSON, Circuit Judge Boston, Mass. 

Hon. CLARBNCB HALE. District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 

Hon. LOUIS D. BRANDBIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADB ROGBRS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T, MANTON, Circuit Judge New Yorli, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Connectlout New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. T. 

Hon. EDWIN L. GARVIN, District Judge, E.'D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwloh, N. Y. 

Hon. LE-\RNBD HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYBR, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN CLARK KNOX, District- Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWB, District Judge, Vermont. Burlington, Vt 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Plttsburgh, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wlimington, Del. 

Hon. THOMAS G. HAIGHT, Circuit Judge Jersey City, N. J. 

Hon. HUGH M. MORRIS, District Judge, Delaware Wlimington, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. CHARLES F. LYNCH, District Judge Newark, N. J. 

Hon. J. WARRKN DAVIS, District Judge, New Jersey Treuton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. PennRylvanla...PhlladeIphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvania Philadoiphia, Pa, 

Hon. CHARLES B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

Hon. W. H. SEWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

(V) 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. C. 

Hon. JETPJR C. PRITCHARD, Circuit Judgo Asheville, N. C. 

Hon. AlARTIN A. KNAPP, Circuit Judge Wasbington, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge jWarlon, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge,, W. D. Nprtli Carolina Greensboro. N. C. 

Hon. EDWIN Y. WEBB, District Judge, W. D. Ncirtli 'Carolina' Slielby, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. HENRY HT. WATKINS, District Judge, W. I). S. C Audiraon, S. C. 

Hon.EDMUND WADDIL.L, Jr., District Judge, E. D. Virginia Richmond, V«. 

Hon. HENRY' CLAY McDOWBLL, District Judge, W. D. Virginia .Lynchburg, Va. 

Hou. ALSTON G. DAYTON. District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN P. KELLER, District Judge, S. D. WeSt Virginia.... Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JA^fES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. DON A. PARDER. Circuit Judge-'... Atlanta, Ga. 

Hon. RICHARD W. WAI.KER, Circuit Judge Huntsvlile, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. . Alabama....Montgomery, Ala. 

Hon. WIIXIAM I. GRUBB, District Judge, N. D. Alubama Birmingham, Ala. 

Hon. ROlilîRT T. ERVIN, District Judge, S. D. Alabau.a jMobile, Ala, 

Hon. WILLIAM B. SHEPPARD, District Judge, N. D. Florida. Pensacolft, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Gai 

Hon. SAMUEL H. SIBLEY, District Judge, N. D. Georgia Athens, Ga. 

Hon. BEVERLY D. EVANS. District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS B. FOSTER, District Judge. B. D. Louisiana New Orléans, La. 

Hon. G1<:0RGB W. .lACK, District Judge, W. D. Louisiana StircTeport, La. 

tîon. EliWIN R. HOLMES, District Judge, N. and S. D. Mississippi Jackson, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas' Sliennan, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. JAxMiSS CLIFTON WILSON, District .ludge, N. D. Texas Ft. Worth, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hou. JOSEPH C. HUTCHË30N, Jr., District Judge, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. U. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAT, Circuit Justice...,.*. Washington. D. C. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Rapids, MIch. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, MIoh. 

Hon. MAURICE H. DONAHUE, Circuit Judge< , ' Columbus, Ohlo. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Loui.sville, Ky. 

Hon. ARTHUR J.. TUTTLE, District Judge, E. D. Mlcblgan Détroit, MIch, 

Hon. CLAItENCB W.- SESSIONS, District Judge, W. D. Michigan Grand Rapids, Mlch. 

Hon. JOHN .\I. KILLITS, District Judge, N. D. Oliio Toledo, Ohlo. 

Hon. U. C. 'v'v'Hd'l'ENHAVER, District Judge, N. D. Ohlo Cleveland, Obio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hon. HOWARD C. HOLLISTER, Dlstrictt Judge, S. D. Ohio'' Cincinnati, Ohlo. 

Hon. JOHN W. PECK, Di.îtrict Judge, S. D. Oliij" Cincinnati, Oliio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knoxvllle, Tenn. 
Hon. JOHN E. McCALL, Dittrlct Judge, W. D. Tennessee Memphla, Tenn. 

SEVENTH CIRCUIT 

HoD. JOHN H. CLARKE, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. JUi^IAN W. MACK, Circuit Judg^ Chicago, 111. 

Hoa. SAMUEL ALSCliUl-Ell, Circuit Judgo Chicago, 111 

•Appcinted Nnvember r>. 1919. * Appointe d October 22, 1919, 

> Dicd SiertP-i'i-ar ?R !«"i. ' Died Scpteniber 24, 1919. 

" Died Scptembor 15, 1919. * Appointed November 6, 1919, to succeed 

Hnn Howard f. Holii.^iter 
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Hon. BVAN A. EVANS, Circuit Judge Baraboo, Wis. 

Hon. GEORGE T. PAGE, Circuit Judge Peorla, III. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEOllGB A. CARPENTER, District Judge, N. D. Illinois Chicago, 111 

Hon. LOUIS FITZHBNRY, District Judge, s. D. Illinois Bloomington, 111. 

Hon. GEORGE W. ENGUSH, Diîlrict Judge. E. D. Illinois Danvllle, 111. 

Hon. AJ.BERï B. AXDERSON. District Judge, Indiana IndlanapoUs, Ind. 

Hon. FERDINAND A. OEIGBR, District Judge, E. D. Wisconsin Mllwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madlson, Wis. 

EIGHTH CIRCUIT 

Hon. WIELIS VAN DEVANTER, Circuit Justice Washington, D. O. 

lion. WALTER H. SANBORN, Circuit Judge St. Paul, Mina 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTER I. SMITH. Circuit Judge Council Blults, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBEOUQH STONB, Circuit Judge , Kansas City, MOi 

Hon. JACOB TRIBBER, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon, FRANK A. YOUMANS, District Judge, W. D. Arkan.sas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY T. REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADB, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLIX)CK, District Judge, Kansaa Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Mlnneapolis, Mlnn. 

Hon. DAVID P. DYBR, District Judge, E. D. Missouri' St. bouts, Mo. 

Hon. CHARLES B. FARIS, District Judge, E. D. Missouri' St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln. Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEB1.,BTT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. ROBERT L. WILLIAMS, District Judge, E. D. Okialionia Muskogoe, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoœa Guthrle, OW. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. ÏILLMAN D. JOHNSON, District Judge, Utah ' Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cbeyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland. Or. 

Hon. BRSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge Washington, D. C. 

Hon. WILLIAM H. SAWTELIjB, District Judge. Arizona Tucson, Ariz. 

Hon. BENJAMIN F. BLBDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPËT. District Judge, S. D. California Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLEBT, District Judge. N. D. Calilornia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Calitornia San Francisco, CaL 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland. Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wasl», 

Hon. EDWARD E. CUSHMÂN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 

COURT OF APPEALS OF DISTRICT OF COLUMBIA 

Hon. CONSTANTINB J. SMYTH, Chlet Justice Washington, D, C. 

Hon. CHARLES H. ROBB, Assoolate Justice Washington. D. C. 

Hon. JOSIAH A. VAN ORSDEL. Associate Justice Washington, D. C. 

^Retlred pursuant to the statut©. 

• Appolntment conflrmed October 13. 1919, vice Hon. David P. Dyer, retired. 
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MUNBO, Trustée, v. SMITH et aL 

(Circuit Court of Appeals, First Circuit. June 18, 1919.) 

No. 1359. 

1. Appeal and Eerob <S=>1008(3) — Review — Findings. 

Wliere tlie case turned on admitted facts, tbe inf erences therefrom, and 
on ttie interprétation of written évidence, tbe usual ruie tliat appellate 
court will give great considération to conclusion of trial judge does not 
apply. 

2. Trusts <®=>110 — Constbtjctive Tbusts — Evidence — Suffioienot. 

In a suit by tbe trustée of a bankrupt mining company against stocK- 
bolders and offlcers of tbe company on tbe tbeory tbat directors and 
stockbolders vpbo bad acquired title to mining clalms wblcb tbe company 
was developing under an option contract to purcbase and wbo were 
working in connection with tbe manager of tbe company wbo expected to 
acquire its valuable Personal property by enforcing bis claim for salary, 
évidence held to establisb a conspiracy to wreck tbe company and to fur- 
nisb basis for tbe enforcement of a constructive trust; tbe parties to 
tbe conspiracy acting in violation of tbe relation of trust. 

S. CoEPOEATioNS ®=5308(l) — Manager — Right to Compensatiow — Imfbofeb 

CONDUCT. 

If a manager of a mining company, tbe scène of wbose opérations were 
In a state far distant from tbat in wblcb tbe stockbolders and directors 
resided, rendered no faitbful service to tbe company and joined witb 
stockbolders and directors ail of wbom were maneuvering to get tbq 
property away from tbe company for tbeir own beneflt, tbere can be no 
recovery for services after tbe time tbe agent joined In tbe conspiracy. 

4. CoEPoBATioNs iS=»183 — Stockholders — ^Acquisition of Pbopebty — Con- 
stbuctive Tbusts. 

Wbere stockbolders of a mining company, wblcb was in possession of a 
claim under an option contract of purcbase allowtng tbe company to aban- 
don tbe purcbase on forfeiture of payments made, secretly acquired tbe 
clatm and concealed tbat fact from tbe company, accepted payments, and 
later declared a forfeiture for nonpayments, held, tbat tbe stockbolders 
Bome of wbom bad been directors could not Justify tbe secrecy on tbe 
tbeory tbat until tbey bad been paid tbe full amount wblcb tbey paid for 
tbe claim tbey were entitled to conceal tbe true situation, but sucb stocK- 
holders are Immediately responslble for tbelr fraud. 

^ssFor other cases see same toplc & KBY-NtlMBBR in ail Key-Numbered DIgests & Indexes 
259 F.— 1 



•4 259 FEDERAL REPORTER 

Appeal from the District Court of the United States for the Dis- 
trict of Rhode Island; Arthur L. Brovvn, Judge. 

Bill by Arthur E. Munro, trustée, against Fred L. Smith and others. 
From a decree for défendants (243 Fed. 654), complainant appeals. 
Reversed and remànded, with directions. 

Harry M. Holbrook, of Providence, R. L, for appellant. 

Richard E. Lyman, of Providence, R. I. (Lyman & McDonnell 
and Thomas F. I. McDonnell, ail of Providence, R. L, on the brief), 
for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

ANDERSON, Circuit Judge. This is an appeal from a decree of 
the District Court for the District of Rhode Island, dismissing with 
costs a bill brought by Arthur E. Munro, trustée in bankruptcy of 
the Big Chief Minin§ Company, adjudicated bankrupt August 24, 
1915, in said District Court. The défendants are Fred L. Smith, 
formerly a director and now a stockholder and creditor; Charles J. 
Davol, also a stockholder and creditor — ^both citizens of Rhode Island. 
Mary H. CarroU, executrix under the will of Thomas A. CarroU, 
was originally named a défendant, but during the trial the bill was, 
by a consent decree, conditionally dismissed as to her. 

Frederick E. Browne, a citizen of Califomia and a mining en- 
gineer, .where he was résident gênerai manager of the bankrupt's 
mining property as well as statutory agent, was named as a défend- 
ant but wâs not served. He did, however, attend as a witness and 
téstify. 

The, bill allèges fraud, collusion, arid conspiracy on the part of 
Smith, Davol, Browne, and CarroU, deceased — in which fraud breach 
of fiduciary duty plays a large part^ — to obtain the bankrupt's property 
for thémselves. 

The trial in the District Court went upon the theory that the plain- 
tifï's right of recovery should first be determined, leaving, if the bill 
should be sustained, the question of the amount of damages and the 
nature of the relief, for subséquent considération. As that court 
found ho tiability the casé was really only partially tried. 

The pleadings are long, covering, with their annexes, 90 printed 
pages. Both the bill and the answers are argumentative. There is 
little dispute as to basic facts. The défendants' counsel admit per- 
formance by the défendants of practically ail the substantive acts 
statéd in the bill. 

The évidence is alsô bulky, covering nearly 300 pages besides cor- 
poration records not printed. Most of this évidence, however, con- 
sists of correspondence betweçn the parties during the period of the 
transactions in question. The ptarol évidence adduced before the Dis- 
trict Court is olmihor significàiice. 

[1] The case must turn upon the adniitted facts, the inferences 
therefrom, and upon the interprétation of written évidence, in con- 
sidering which, of course, the District Court had no substantial ad- 
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vantage over this court. The usual rule of giving great vveight to the 
conclusions of the trial judge who observed the appearance and the 
manner of the witnesses is not, therefore, to any substantial degree, 
applicable in this case. As we are not able to adopt the views of the 
District Judge, it is necessary to deal in considérable détail wiîh the 
évidence and necessary inferences therefrom. 

The bankrupt is an Arizona corporation, a successor of the Cali- 
fornia Big Chief Mining Company, a California corporation. The 
earlier company on May 14, 1910, made a contract with W. Mack 
Poster and Lee W. Poster, owners of a two-thirds undivided interest 
in certain mining claims called the Jumbo claims, and with Pat and 
Lulu McCluskey, owners of the other one-third undivided interest, 
by which the corporation became entitled to purchase thèse claims 
located at Hart, Cal., for $50,000, paying therefor out of the net re- 
turns of mining in monthly installments arranged upon a sliding scale, 
but with a guarantee of certain minimum monthly payments which, 
from January, 1911, were required to be at least $450 a month. Non- 
payment of the monthly installments after 30 days' notice grounded 
forfeiture of the company's rights under the contract. 

The company did not agrée to pay this full amount of $50,000, 
but had the right to abandon, and in case of abandonment, or for- 
feiture, was entitled to remove the mill, machinery and mining tools 
used by it on the property described. The bankrupt also owned, or 
had rights in, certain other claims called the Fairview group and the 
Oro Belle No, 2 ; but thèse claims do not seera to hâve been regarded 
as of great importance. The main reliance for financial success was 
upon the acquisition and development of the Jumbo claims. 

In July, 1913, the bankrupt had some 300 stockholders, about 100 
of whom are referred to as the chief stockholders. Prom most of 
thèse chief stockholders money had been borrowed on time notes re- 
ferred to as debenture notes. Into this mining enterprise there ap- 
pears to hâve gone about $140,000 in cash. This investment was rep- 
resented in July, 1913, by outstanding stock of the par value of some- 
thing over $1,6(X),000, and by debenture notes of $36,487.83 owing 
its chief stockholders. Debts to outsiders, not including Browne's 
salary claim of $886.09, amounted to only about $2,300. Its assets 
consisted of its mining claims, and a mill and other mining implements 
on the Jumbo group into which appears to hâve gone about $27,000. 
The value of the mining claims was, of course, problematical. They 
are referred to as a prospect and "not a poor man's prospect." The 
mill had, in 1913, been put in opération; but the results were disap- 
pointing; its opération did not produce sufficient profits to pay op- 
erating expenses and the accruing payments under the Foster-Mc- 
Cluskey contract. New capital was therefore needed to develop the 
claims. 

The financial status thus outlined remained substantially the same 
up to the time of the bankruptcy in August, 1915, except that the de- 
benture notes, including apparently some accruing interest, had in- 
creased on August 23, 1915, to $57,319.41. Browne's claim for sal- 
ary was then about $4,000. But within this period of about two years 
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18 additîonal payments of $450 each seem to hâve been made for the 
Jumbo daims under the Foster-McCluskey contract; so that, the- 
oretically at least, the bankrupt's interest in its mining property had 
been increased. The company's debts except to its larger stockhold- 
ers were, during the entire period, almost negligible. Most of the 
chief stockholders appear to hâve been résident in Rhode Island and 
in Massachusetts. 

[2] We hâve, then, the common case of a mine in the West, mainly 
owned and financed by eastern investors, who were at the same time 
creditors and stockholders. The enterprise was embryonic; addi- 
tional capital and successful development thereby was essential to 
save the investment already made. 

The défendant Browne was a mining engineer, and was appointed 
résident manager in March, 1912. Whether he was the original pro- 
moter of thèse mining enterprises does not clearly appear. The direc- 
tors of the corporation were ail résident in Rhode Island or in Mas- 
sachusetts. Browne was the only officiai on or near the company's 
property. Upon him as the résident manager the bankrupt and its 
board of directors 3,000 miles away relied and had a right to rely. 
In May, 1912, Browne was also appointed under a Califomia stat- 
ute disbursing agent and agent for the acceptance of service, and held 
thèse two positions until the adjudication in bankruptcy on August 
24, 1915. The défendant Smith had been a director of the enterprise 
from February, 1910, and remained a director until May, 1914. His 
résignation was accepted on May 19, 1914, and on that date CarroU 
was elected, at Smith's request, as his successor. CarroU was a prac- 
ticing attorney in Providence, and acted as counsel for the company. 
Counsel for the défendants deny that he was under any gênerai re- 
tainer. He was one of two attorneys whose names appear on the let- 
ter head of the company, Exhibit 14. He appears to hâve been, dur- 
ing the period in question, the only counsel generally relied upon by 
the officers and directors of the company for advice and assistance in 
the East. It fairly appears that he expected the company to consult 
him on any questions which could be dealt with by eastern counsel. 
He was the company's attorney; whether its "gênerai attorney" is 
immaterial. Charles J. Davol was a substantial business man in 
Providence and one of the chief stockholders and creditors of the 
company. Smith and CarroU were also substantial stockholders and 
creditors. John M. Welch was one of the directors referred to as 
"fiscal agent," and seems to hâve been the most active of the directors 
in raising money for the enterprise. 

Smith, CarroU, Davol, and Browne were friends. In the late sum- 
mer and early fall of 1913, Browne was in Providence and in confér- 
ence with the officers and directors of the company, including Smith 
and CarroU, as to its condition and prospects. 'There is nothing in the 
record showing just what conversation took place between him and 
Smith at that time ; but af ter his arrivai in Hart, Cal., on October 23, 
1913, he wrote Smith that the mill was still running but not on full 
time, and: 
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"I will keep you fully advised as the development progresses, havlng In 
mlnd the deal we talked over with Mell Church. I see an opportunlty to make 
a wonderful thing out of this mine: I feel so absolutely sure that we are 
going to develop a big property that I would be qulte willing and anxious to 
Invest my personal funds In It, provlded they were of sufticient extent that I 
could see the proposition through. I can safely assure you that you will not 
take any chance in financing and buying out the McCluskey-Foster interests." 

From this and from the admissions in tlie answers and from other 
correspondence and évidence, it clearly appears that Browne, the gên- 
erai manager of the company, while in Providence in 1913, told Smith, 
one of the directors, that the Foster-McCluskey interests could be 
bought in at much less than the contract price and discussed with him 
some "deal." Instead of disclosing this situation, as in duty bound, 
to the officers and directors of the company, he entered into private 
negotiations vi^ith Smith, one of the directors, to buy it in for them- 
selves and their associâtes in the scheme. Smith in some form of 
words authorized him to enter into negotiations with Foster and Mc- 
Cluskey to buy in, at a greatly reduced price, their rights in the Jumbo 
claims. 

The negotiations with the Fosters succeeded. If the company had 
continued its payments under the outstanding contract, the Fosters 
would hâve been entitled to receive $21,433.32. In January, 1914, 
as a resuit of the negotiations through Browne and certain intermedi- 
aries whom he employed, $5,500 was paid to the Fosters for their 
two-thirds undivided interest. Carroll, then attorney for the com- 
pany and also attorney for Smith, furnished $1,500 of this total con- 
sidération of $5,500. Carroll also advised as to the negotiations and 
arranged that the Fosters' interest should be deeded to one Fay, a 
friend of his, to hold for the benefit of Smith, *"/55, and of him, Car- 
roll, ^"/oB. The deed to Fay was executed on January 30, 1914. 

Eleven $450 payments were thereafter made. Two-thirds of thèse 
were remitted, through the California Bank through which the pay- 
ments were made, to Fay, and immediately turned over by Fay to 
Carroll, who divided it between himself and Smith in the proportion 
ofl5to40. 

Smith, Browne, and Carroll carefully concealed this purchase from 
the other officers and directors of the company. Smith also author- 
ized negotiations for a purchase of the McCluskey interests at about 
the same proportionate rate. But the McCluskeys refused to sell. 
The correspondence between Smith in Providence and Browne in 
Hart, Cal., disclosed various schemes on their part to force the Mc- 
Cluskeys to sell out on their terms. Among other plans they discuss- 
ed compelling the McCluskeys to furnish a bond guaranteeing their 
financial responsibility. They also discussed the position they could 
put McCluskey in if Fay, who was acting for them, should at their 
suggestion refuse to join with McCluskey in giving notice of for- 
feiture in case the company should default on its monthly installments. 
While nothing came of thèse tentative schemes for unfairly crowding 
the McCluskeys out of their rights, the évidence is indicative of the 
business methods and ethical standards of the parties to this unpleas- 
ant correspondence. 
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That both Browne and Smith were fully conscious of their fiduci- 
ary obligation to give the corporation of which they were officers 
the benefit of the Poster purchase abundantly appcars, inter alia, in 
a letter from Browne to Smith dated February 26, 1914. He says: 

"In your letter of the 9th you suggest that if the Interest were yours you 
wouîd not be in a hurry to turn It over to the company. Candidly I liave no 
such intention." 

Their plan contemplated alternative future conditions: 
First. If the company should continue making thèse monthly pay- 
ments to the full amount of $50,000, they intended, through their own- 
ership of the Foster interest, to make a large secret profit. As Smith 
and Carroll held debenture notes, as did the other larger stockholders, 
this secret profit would pay those notes and more besides. If, thereaft- 
er, the company should fail, they would, through this scheme, as credi- 
lors, get a préférence over other creditors having like rights. This 
vvas one aspect, not remotely possible, of the scheme they devised. 
Cf. 10 Cyc. p. 803. 

Second. If the company should fail to raise, either out of the 
proceeds of opération, by additional sales of stock or by flotation of 
notes among its stockholders, money sufficient to continue the pay- 
ments under the Foster-McCluskey contract, then, through forfeiture 
ff that contract, Smith and Carroll would become the owners of two- 
thirds of the Jumbo claims. But as under the contract the mill and 
other mining property might be removed, it was necessary for the 
complète success of their scheme to supplément the Foster purchase 
by some method of getting title to this mill. For this they thought 
they might use Browne's accruing claim for salary at the rate of $300 
a month in cash (besides a certain additional amount payable in 
stock). As early as March 12, 1914, their plan to Ihus get title to 
ail of the bankrupt's property was fully formulated. On that date, 
Browne, in California, wrote Smith in Providence at length, and, 
after discussing the prospect of buying in the McCluskey interest, 
said : 

"My other account of $2,112.96 is the balance I bave due me on account of 
my cash salary, that I hâve not drawn. In order to let this item reacb the 
amount it bas, I do not want you to think it la profit from my stay in Hart, on 
the other hand, I hâve had to draw upon other resources In order to pay my 
actual living expenses. If I dId not hâve some money of my owu before com- 
Ing to Hart, I would hâve found myself in one hell of a boat, as it is has 
been impossible for me to draw anything wlthout letting the men or bills go 
unpaid. Xou may also rest assured that I think the property Is good for the 
amount or I would hâve folded my tent and left some time ago. Unless things 
tak© a change you may rest assured that I will be the owner of the mill and 
machinery and you will own the mine. 

"This account Is another reason why there should be a reorganizatlon: If I 
turn my stock holdings Into a new company and pay the assessment from 
what I bave due me, It lessens my account just that much. It does not seem 
to dawn upoh Mr. Allen and Mr. Wélch that there is a certain fixed expense 
which continues ail the tlmè whether the mill is operating or idle." 

This single sentence, "Unless things take a change you may rest 
assured that I will be the owrier of the mill and machinery and you 
will own the mine,'' shows, particularly when buttressed as it is but- 
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tressed by much other corroborative correspondence, a definîte, fraud- 
ulent plan by this gênerai manager and this director to use their fidu- 
ciary positions for the purpose of despoiling the company they were 
bound to protect and serve. CarroU was also a party and intended 
profit sharer in the scheme. 

Meantime, in the spring and early snmmer of 1914, Browne sub- 
mitted to the board of directors estimâtes of the amount of money 
necessary to put the mill in opération and provide working capital. 
Attempts were made by Welch and Allen, who was président of the 
company, to raise the $10,000 to $20,000 stated by Browne to be nec- 
essary for thèse purposes. While the évidence does not clearly war- 
rant a finding of bad faith on Browne's part as to thèse recommen- 
dations, yet, when we consider that he was at this time really acting 
in conspiracy with Smith and Carroll for the purpose of acquiring 
the entire property for the benefit of themselves (and a little later 
for Davol), we should not be warranted in finding that this plan 
represented his real judgment as to the best method of financing and 
operating the raine for the benefit of its entire body of creditors and 
stockholders. He had embarked on an adverse enterprise. He was 
managing really for Smith, Carroll, and himself — not for the com- 
pany whose nominal manager he was. 

Plans for raising additional capital did not succeed. Just why they 
failed does not clearly appear. But it does clearly appear that one 
natural and inévitable resuit of Director Smith's secret plan to act 
against his company and not for it was his refusai to meet and con- 
fer with Director Welch, who was the most active in attempting to 
raise the supposedly needed additional capital. As early as Febru- 
ary 4, 1914, Smith, in Providence, writes Browne, in Hart, that — 

"Mr. Carroll and I hâve talked over matters from tlme to tltne. • • * 
Hâve not seen Welch for three weeks and do not know how he is getting along. 
I hâve kept away from hlm as 1 hâve expected if I dId see hlm he would ask 
me about our matter and I wanted to keep It quiet untll it was ail over. Cau 
see no reason why he should suspect anybody unless it cornes out through the 
Fosters or McCluskey." 

The language "to keep it quiet until it was ail over" obviously re- 
fers to the same plan referred to by Browne when he said, "Unless 
things take a change you may rest assured that I will be the owner 
of the mill and machinery and you will own the mine." 

On May 21, 1914, Smith in Providence writes Browne at Hart 
that his résignation from the board of directors was accepted "and 
Mr. Carroll elected in my place." He states further that when he 
sent in his résignation to Mr. Allen, the président of the company, 
the président held it over "hoping he could get me to remain on the 
board and not hâve anything go any further, but I told him there was 
nothing doing as I wished Mr. Carroll to take my place, as it was not 
possible to increase the board to over seven and there was nobody 
else whom I wanted to resign outside of Shaw and Welch, and, pf 
course, they did not want to do it so I thought the best way to do was 
for me to resign and hâve Carroll represent me." 

This quotation and other language bearing the same implication 
shows that Smith was fomenting, or intended to foment, discord in 
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the board of directors in order to conceal his real relation to the enter- 
prise and his intended subséquent action as to assisting in raising ad- 
ditional funds needed to prevent forfeiture of the Jumbo daims and 
to provide working capital. Success in raising working capital could 
not fairly be expected under such circumstances. 

CarroU took Smith's place on the board of directors, fully con- 
versant with the situation. That he acted there for Smith, Browne, 
and himself (later for Davol also), and not for the corporation, is 
the inévitable inference. 

That the money to try out the value of the company's contingent 
rights in thèse mining claims might hâve easily been raised, if Smith, 
Browne, and CarroU had acted in good faith, seems beyond question. 
The effect of the withdrawal of Smith's assistance because of his ad- 
verse interest is indicated, inter alia, by what he said in his letter of 
May 21, 1914, to Browne: 

"Stearns" (another dlrector) "Is very much Interested and, In fact, he and I 
together raised in flfteen minutes $3,250 towards the $15,000.00 and If he and 
I put our shoulder to the wheel there is no chance but what we can raise the 
money, but we do not propose to ralse it and carry everybody as It Is not 
falr, so please try to be patient." 

Lest this be misunderstood, we add that there is no indication that 
Stearns was in any way a party to the fraud or acting in other than 
entire good faith. 

Whether Browne was also holding up opérations at the mill as a 
part of the plan is not free from doubt. Even Smith, in a letter to 
Browne, said: 

"Of course I do not understand really why you could not start up and run 
out enough stufl to get your pay or to help ralse the $15,000." 

The truth probably is that Smith, CarroU, and Browne were at that 
time willing that the other creditors and stockholders should raise 
money enough to continue payments under the Foster-McCluskey 
contract; but they apparently preferred that the enterprise Should 
not be a large and demonstrated success. The évidence as a whole 
forces to the conclusion that they thought their profits from their 
scheme would be larger if they got the entire property instead of 
realizing merely the profits accruing under the contract from the se- 
cret purchase of the Foster interest. Moreover, they probably ail 
recognized that, if the enterprise succeeded, Smith's purchase would 
ultimately be disclosed and they held accountable for their secret and 
f raudulent profits ; whereas, if a forfeiture was declared and Browne 
got title to the mill and other property on exécution sale, the 
chances of any creditors or stockholders pursuing them would be 
comparatively slight. 

In June, 1914, Browne came east to Providence. At about this 
time Smith loaned Browne money for his personal needs, taking his 
note therefor. This fact alone would not be of much significance. 
Çonsidered in connection with other facts bearing upon the relations 
of the parties, it is not without weight. During the summer Browne 
was in communication with Président Allen and the other directors 
of the Company concerning the needs of the company and means of 
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financing it. No disclosure was made o£ the purchase by Smith and 
Carroll of the Foster interest. Smith, Carroll, Browne, and Davol 
were in fréquent conférence. It was then arranged that Davol should 
buy out the McCluskey one-third undivided interest in the Jumbo claim. 
The purchase was completed on September 2, 1914. The negotiations 
for this purchase were conducted by Browne for Davol through an 
officer of the San Bernardino National Bank. It was understood by 
ail four of the parties — Smith, Davol, Carroll, and Browne — that this 
purchase aiso should be kept secret from the directors and officers of 
the Company. Davol paid for the McCluskey one-third interest $4,- 
700 — a réduction of about $5,000 from the amount which would bave 
accrued under the contract. 

Davol at the time of his purchase knew that Smith had purchased 
the Foster interest through Browne. 

If the défendants' counsel are correct in their claim that Davol did 
not at that time know of Carroll's interest in the Smith purchase, this 
ignorance is of no significance. Clearly, he knew of Carroll's interest 
shortly thereafter, and then, if not before, adopted and made his own 
ail the acts and plans of Smith, Browne, and Carroll to get possession 
of the entire property of the bankrupt by fraudulent means. 

Contemporaneously with this purchase by Davol of the McCluskey 
interest, strenuous attempts were made by Welch and other directors 
to raise money to pay the monthly installments, the balance of 
Browne's salary, for which he was pressing, and to start up the mill 
and otherwise develop the property of the company. A subscription 
paper dated September 14, 1914, was signed by most of the chief stock- 
hoîders who were also holders of the debenture notes, agreeing within 
30 days to pay in one cent per share on their holdings, and — what was 
of vital importance — that the debenture notes then outstanding in the 
hands of the subscribers should be extended for two years from Sep- 
tember 15, 1914. Without such extension no plan of financing had the 
slightest prospect of success. Carroll was then on the board of direc- 
tors acting really for Smith, Browne, Davol, and himself, and not for 
the corporation. 

Pending the success of this enterprise for financing the company, 
on September 15, 1914, Smith, in Carroll's office, in behalf of himself 
and Davol, dictated to Carroll a letter for the purpose of having it 
read by Carroll at the meeting of the board of directors. In this let- 
ter Smith, for himself and Davol, offered to contribute to the new 
financing called for by the stockholders' committee his proportion of 
one cent per share on his présent stockholdings, on conditions as 
f ollows : 

"(1) That the whole of the money so raised shall be used for the payment 
only of bills now overdue at Hart, Cal., and the starting and opération of the 
property there. (2) That the full amount of $12,500 so raised be transmitted 
to F. B. Browne, at Hart, Cal., to be used for thèse purposes. (3) That the 
stock represented by the unpaid check of F. E. Shaw be transferred to the com- 
pany. (4) That ail the principal stockholders pay their contribution of one 
cent per share to this fund, regardless of whether more than $12,500 Is raised 
or not." 
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The obviously intended eftect of this letter was to discourage other 
prospective subscribers to the fund; because, Smith and Davol re- 
fusing to extend their notes, other contributors to the fund were there- 
by warned that Smith and Davol might use their overdue notes as a 
raeans of forcing payment out of money contributed by their co- 
creditors. But this scheme M^as really worse than it then appeared 
to the other directors ; for Smith's conditions, if accepted, vvould hâve 
put the entire fund into the hands of Browne, who would hâve used 
it, first, to pay the amount claimed to be due him and to the small 
creditors at Hart, Cal., and, second, to improve the property which 
subject to his contract was then owned, not by the Fosters and Mc- 
Cluskeys as the other directors supposed, but by Smith, Carroll, and 
Davol. As Smith and Davol required the entire fund to go into 
Browne's possession to be used only for the payment of overdue bills 
and for the starting and opération of the property, payments under 
the Foster-McCluskey contract would be defaulted, grounding a for- 
feiture on thirty days' notice. 

Otherwise stated: If the other creditors and stockholders in this 
enterprise accepted the proposition of Smith and Davol, put up 
through director and attorney Carroll, of raising a substantial sum 
of money for further development of the enterprise, Smith, Davol, 
Browne, and Carroll were almost certain to get the entire benefit of 
it. If, irritated as they naturally would be by the refusai of Smith 
and Davol (there is some dispute as to what Carroll's apparent and 
disclosed attitude was), the other parties in interest refused to raise 
any additional money, then the situation was ripe for Smith, Carroll, 
Browne, and Davol to déclare a forfeiture of the Foster-McCluskey 
contract and for Browne to bring suit on his claim for salary, buying 
up also, as he did with money f umished by Smith and Davol ( one or 
both), other small claims amounting to about $1,000. Smith and 
Davol also agreed to furnish Browne money necessary for his liti- 
gation expenses. 

In late September, 1914, Browne returned to Hart, Cal. The suc- 
cess or failure of the financing plan had not then been determined. 
On October Ist, Smith, in Providence, writes Browne in California, 
stating, among other things: 

"In conversation with Carroll yesterday he thought it was best for you 
not to put on the attachment until after we find out what they are going to 
do. Then there will be no fault found about the three of us, but I understood 
that you were to see Mr. Parsons and foUow out his Instructions. Of course, 
Cari'oll is not familiar with the California laws and, of course, Mr. Parsona 
is. Carroll is going to see Welch in regard to the payraent which is in default 
and foUow it up," 

This, and much more bearing in the same direction, shows that 
before Browne left for California definite plans had been made to 
use Browne's claim, through attachment proceedings, to get early pos- 
session of the mill and other removable property, and contempora- 
neously déclare a forfeiture of the Foster-McCluskey contract. 

On October 15, 1914, Carroll writes Smith, then at Webster, Mass., 
a letter which we quote in fuU : 
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"Providence, R. I., October 15, 1914. 

"Mr. Fred L. Smith, Webster, Mass.— Sly dear Fred: I reeelved a copy of 
the letter which was mailed to you from your office last evening, setting forth 
the condition of affairs at Hart, CalU'oruia. Just as I was about to wrlte 
you concerning this letter Mr. Welcb came In and informed me that pay- 
nient of $450.00 on the contract had been sent to the bank sorae tlme ago, the 
date not given, and that either yesterday or to-day, he had sent the second 
payment, which would be due to-day, taklng the fuU llmit of thlrty days lor 
pa.yment. Tliis conseqnently heals any hroach of the contract, even though 
notice hiid been glven under the provisions of the contract. 1 asked him where 
he got the money or ratlier, if the money sent to make thèse installment 
payments was money which would later he deducted from the subscrlptlon 
$12,500, and he sald some of It was. He said that subscriptions or agreements 
to subscribe had reached something Uke Çia.OOO.OO although some of the sub- 
scrlbers were not in a position to pay It ail in Immediately, but could pay it 
in three Installments, and that further than that some of the large stockUold- 
ers were willing to make their subscrlptlon 1% cents per share rather than 1 
cent, as orighially set forth in the subscrlptlon daim Itself. I told hlm that the 
subscriptions which I knew anything about were conditioned on the whole of 
the sum belng raised and that unless It was, he could not figure in your sub- 
scription or that of Charlie, except on the express terms of your letter which 
I had shown to the directors. 

"He has some man in two [tow] whose name I thlnk is Holbrook, who Is 
working with hlm in the ralslng of $10,000.00 and, as usual, is optlmlstic about 
getting the money on the debenture note proposition. I asked hlm if he real- 
Ized that the payment of the Jumbo contract Installtnents did not get the 
Company out of difflculty and If he had consldered the probabillties of Mr. 
Browne taklng any action, reminding hlm of Browne's statement to the di- 
rectors the day before he left hère. He seemed to talk as if that was not 
a pressing and immédiate trouble, but I reminded hlm that Mr. Browne had 
stated he would consul t Mr. Parsons, hls attoruey, on his way back and if he 
was advised to protect hlmself by suit, that he would do so. Welch said whlle 
he did not think Browne would do it, that If lie dld so he felt sure that enough 
money could be raised to pay Browne, the Searchllght Company and other 
bills so iis to prevent loss of the property. 

"The fact of the .Tumbo contract payments belng made leaves the situation 
depeuding entlrely on Browne's attachment, and if his severance of his con- 
nection with the Company has not already been made known hère, or hls 
papers flled, it might be Important for him to change his plan, and In any 
event, if he does not know that the payments hâve been made, he certalnly 
should know by wire immediately. It does not seem probable that under the 
laws of any state that he ean (get) a judgment Immediately and wlthout notice 
to tlie défendant, and when the writ is serve '. if the company has a résident at- 
torney for the acceptanee of service, it is his duty to send a notice of that 
fact to the proper ofHcei-a of the company and who would be obllged to engage 
counsel to appear for them in the ordinary travel of the case, and to conduct 
the trial, if there were any to be had. 

"If, therefore, the mattcr comes up to the board, It wlll be necessary to sélect 
some attoniey in that section, and should he be one selected by Welch, Evei-son 
or Shaw, complications might arlse immediately that would delay gettlng pos- 
session by exécution for quite a little while. 

"Naturally, I présume that Senator Carr, being a stockholder and former- 
ly transacting some business for the company will be retalned and if he has 
been displaeed by Judge Carpenter throvigh Jlr. Browne, of course his interest 
will be for the company and against Mr. Browne. The latter speaks of gettlng 
judgment and exécution and then negotiating the samo and that Is something 
which I do not approve of. 

"In the hauds of some one else who might not be bound by any agreements 
verbal or otherwlse, to which Mr. Browne is a party, their Interest might be 
jeopardized and I would suggest therefore, tliat if this clalm goes to judg- 
ment and there Is to be any negotlation or transfer of the judgment that it 
be turned over to the Interests hère and not to some Western third party. I 
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belleve that Bverson and others, If face to face with the payment of Erowne'a 
clalm or lose thelr interest In the property would see that it was pald, taklng 
notes and stock, of course, for their protection. Of course, every tlme they do 
this it Increases their claim as a créditer agalnst the company, and also In- 
creases their stockholdings which might in tlme give them absolute control at 
any stockholders' meeting to elect such a board as wlU do thelr blddlng. 

"I am still of the opinion that when Welch tries to gather In the subscrip- 
tions that he will fail to do so, as without the subscriptions that you control 
he will be unable to get the requlslte amount. I went over the matter of the 
Davol transaction wlth him and he stlll inslsts that he stands by the letter 
sent to with référence to the delivery of thls stock and that Davol's failure 
to notlfy him at the expiration of four months releases thls stock from the 
escrow. 1 told him if he persisted in thls course and antagonlzed Mr. Davol 
that if anythlng happened to his holdings, or to the stock in this company he 
could charge it to thls attempt to grab stock which dld not belong to Mm. 
Of course, he répudiâtes the grab part of it, elaimlng it belongs to him, but I 
tiought it was best to let him know that if he had any run in wlth Mr. 
Davol later that he himself would be to blâme for tumbling the house of 
cards upon himself. 

"One thing is very certain and that la Browne's attachment if brought to 
the point of the directors engaglng counsel, will probably disclose the fact of 
the transfer of the Foster interest, but Inasmuch as you will probably be 
hère before any wrlt can be sent from Callfornla hère I can go over that phase 
of the matter wlth you more at length and In détail. 

"This is ail I hâve time to write you tonight concerning thls matter. 
"Tours truly, Thomas A. CarroU." 

This letter, apart from the abundant other évidence, compels to 
the conclusion that Smith, Davol, Carroll, and Browne were then in 
concert planning to take from the creditors and stockholders of this 
company ail its assets, by declaring a forfeiture under the Foster and 
McCluskey contract and through the use of Browne's attachment 
proceedings based upon his claim for salary and the assignment of the 
Searchlight Company claim for $665.05 and the Adams claim for 
$290.50. Carroll, then attorney and director of the company, was 
also secretly advising the other conspirators as to how a speedy judg- 
ment and exécution could be obtained in order to get without delay 
and eiïectually full title to ail the assets of the bankrupt. 

To their surprise and disappointment, the directors succeeded in 
raising money enough to make payments under the contract. 

On October 20th, Smith telegraphed Browne that payments on the 
contract had been made, and that the directors were not aware of 
Browne's résignation or of any contemplated suit against the com- 
pany. Meantime, Browne, in California, had arrangea with the sher- 
iff to attach the mill and other attàchable property. Having com- 
pleted his attachment, on October 21, 1914, he telegraphed Président 
Allen that he had "terminated his services with the company on Oc- 
tober Ist," that the Searchlight Company and the Allen Company had 
assigned their claims to him, and that he had attached ail the Per- 
sonal property for $5,006. "Sherifï took possession to-day. You 
had better hâve Attorney Carr enter appearance in your behalf and 
save expense to company." 

Browne testified that he sent this telegram on October 21st, saying 
that he had withdrawn as manager on October Ist, and: 

"I didn't care about advising them of my plans, but I engaged the sherlffi up 
there to attach the property. The day he arrlved there I told them." 
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In order to keep up the pretense of being a bona fide créditer en- 
forcing long-postponed rights, on November 2, 1914, Browne sent the 
directors o£ the company a circular letter stating that he had termi- 
nated his services on October Ist and been forced to institute an at- 
tachment in order to secure the unpaid account of the Searchlight 
Company, George Adams, and himself. 

Further light is thrown upon the relations of the parties to each 
other and to the corporation of which they were ail créditer s and of 
which Carroll was director and attorney and Browne gênerai man- 
ager, by the admitted fact that about the middle of September, 1914, 
while Browne was in Providence, an agreement was made that Smith 
and Davol should pay Browne approximately ten per cent, of the 
profits they should make out of the Foster-McCluskey purchase after 
getting back the sums paid the Fosters and McCluskeys for those in- 
terests. Probably the actual agreement was made long before. But 
the date is immaterial ; for counsel admits the agreement to hâve been 
made for dividing up the bankrupt's property while Browne was still 
manager and Carroll director and attorney. It thus related back to 
the beginning of the scheme. This arrangement was put in definite, 
written form in the spring or summer of 1915, after Carroll's death. 

After Browne's attachment there was much urgency on his part 
for judgment by default so that he could get immédiate possession of 
the property. On November 19, 1914, he urged upon Président Allen 
the uselessness of an inventory by the sheriflf, "for," as he says, "unless 
the Big Chief Company settles my attachment suit the property will 
ail be mine and, speakihg for myself, it will be unnecessary for me 
to hâve the inventory." 

Meantime, on October 26th, at a meeting of the board of directors, 
Carroll, who was secretly advising Browne as to his attachment was, 
as attorney of the company, "instructed to communicate with Carr 
(the California attorney) so that the interests of the company should 
be protected in any proceedings instituted by Browne." 

On November 24, 1914, Smith, in Providence, writes Browne, in 
California, saying, inter alla: 

"I saw Charley (Davol) yesterday at luncheon and he wanted to know about 
the payments. He, of course, is anxious to hâve something dolng, and, 
of course, understands as long as the payments are met we cannot do any- 
thing as far as he and I are concernéd. At the same tlme, I want to see Tom 
(Carroll) in regard to having Hooker send a telegram to the company glvmg 
them the thirty days notice and I can see no reason why thèse matters should 
be delayed. As soon as I see him I will wrlte you in regard to what he has to 
say in référence to your matters." 

On November 15, 1914, Browne, at Hart, writes Smith, at Provi- 
dence, of the difficulties he is having in getting immédiate judgment 
because of the fact that he (Browne) is statutory agent and cannot 
acknowledge service when he is party plaintiff. That he "did not 
think that Mr. Carroll would adopt the stalling tactics now being pur- 
sued by Attorney Carr of Los Angeles. * * * i am curious to 
know if Welch and Allen know that Charlie and you own the Jumbo 
group. If they do know it and do not approach Charlie and you and 
tell you that âiey are favorable to a reorganization, with an assess- 
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ment on the stock, I will be forced to conclude that they are not in 
their right minds." 

On Deceraber 7, 1914, Smith, in Providence, acknowledges this 
letter. He refers to his intention to get a conveyance frora Fay of 
the Poster interest, which Fay was still holding; that he has just 
corne from Carroll's office and shov/ed him (Carroll) Browne's let- 
ter of . the 15th ; that Carroll stated that, when the Browne matter 
was brought to the attention of the board of directors, he was instruct- 
ed to communicate with Carr, an attorney in Los Angeles, and that he 
stated to Carr that "your claim was entirely just and should be paid. 
* * * You will see, therefore, that there is no stalling tactics be- 
ing pursued so far as Mr. Carroll is concerned in this case, and, as 
he says, he did not sélect Carr as the attorney for the company nor 
has he advised him what procédure to adopt at that end. He further 
stated that if it was his case he would go ahead and get service, if 
not tlirough the appearance of the local counsel, in whatever other 
method is prescribed by iaw in that State, and that is my advice to 
you." After further discussion as to the best method of getting im- 
médiate judgment on Browne's claim, Smith adds: 

"I ffm asklng Carroll to resign frora the board of directors at the next meet- 
ing and, of course, after he has resigned, he then will be able to take up 
outside aft'alrs, such as mine and others as Indlvlduals, but you must appre- 
ciaté the position he lias held as a dlreetor and also attorney for the Com- 
pany. 

"I hope that you will soon be settled In Los Angeles and that things again 
will be golng along nicely with you, but Oharlie and I will hâve to wait 
untll things come to a head whereby we can get . possession, that is, if the 
payinents are not niade as, of course, if the payments are made we do not 
expect anything to happen." 

There is much more in the voluminous correspondence which pass- 
ed between the parties during the winter of 1914 and 1915, showing 
that the four were acting in constant concert in their plans to get 
title to the mining property and the mill thereon, using Browne's 
claim for salary and Carroll's influence as attorney and director as 
part of the means relied upon. 

On January 12, 1915, Smith in Providence writes Browne in Los 
Angeles, saying, inter alia: 

"Do not thlnk that Davol's and my transactions hâve come before the 
bunch hère as Everson was in to see Tom (Carroll) a few days ago and he is 
thoroughly disgusted and discouraged with the management that has been in 
existence for the last six months and wants to withdraw and organize a new 
company. I thought best to wait until after the payments were made and let 
the thing take Its uatural course. If they are default (sic) in paying, then we 
get possession. At the same time, of course, your hold on the property fixes 
you. Thought possibly that might be a good wày to get a bad matter stralght- 
ened out by co-operatlDu. 

"Saw Charley (Davol) last nlght and he always asks If I hâve heard any- 
thing from you. He Is anxious to do soraething as soon as we are in power 
to do it. Do not get discouraged because we are not as, of course, we hâve to 
let things take their course. ïou will certainly hear from me just as soon 
as there is anything doing." 

On January 18, 1915, Browne, in Los Angeles, writes Smith a 
long letter, in which hè States that he has confidence in the property 
and "know we will ail profit by the enterprise." He also states : 
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"In connection wlth the Blg Chief Co.'s affalrs, 1 am keeping a few cards up 
my sieeve that I hâve not played yet. TJntil I know exactly how my account la 
goiug to be treated, I am going to keep enougli power In my hand.s to ruln 
tliem In case they try any funny business. Among other things, I hâve the 
water situation in the palm of my hand, and you may rest assured I am going 
to keep It there. I fecl that I hâve enough unsettled business in my hands to 
cause the company more expense than twlce the amount of the attachment." 

There is other discussion in the correspondence relative to using 
the water situation for the purpose of destroying the company's prop- 
erty interests. 

In February, 1915, Holbrook, présent counsel for the company, 
was employed by some of the directors and stockholders to visit Hart 
and report upon the property. Under date of February 20, 1915, 
Browne writes Carroll a long letter, saying inter alia; 

"The aftemoon of the 4th Inat. I told Mr. Holbrook that Smith and Davol 
vpere the owners of the Jumbo group. As an Investigator, he did not ascertam 
this fact, as I volunteered thls information. I knew, however, that It was only 
a matter of a short tlme untll his attention would be called to it through the 
attachment notice on the mill. • • * 

"He is highly indignant at the Smith deal, and stated to me that he was 
going to force you to resign from the board of directors, and expose you In 
such a way that you would be ellminated in future matters pertaining to the 
Blg Chief. I stated that as far as I knew, you were ignorant of the Smith 
deal, as Judge Carpenter drew ail the papers. Holbrook Immediately conneeted 
Fay wlth Smith, and says he wlU Institute a suit Immediately compelUng 
Smith to sell to the company his Interest in the option for the considération 
he paid. * • » 

"It is not necessary for a man of my Umited knowledge to give you advlce In 
légal matters, but it Impresses me that if Holbrook intends to take an antago- 
nistic stand, against Mr. Smith and Mr. Davol, that It would be highly advlsable 
for those men and yourself to delay any légal action untll the notes held by 
the above parties fall due, assigu them to me wlth instructions to place another 
attachment upon ail of the property. I informed Mr. Holbrook that it would 
not be advisable to take an antagonlstic stand against the above men, as 
they were keen smart business men, wlth the best légal advice, and wlth 
sufflcient resources to fight any case that Holbrook cared to Institute." 

Brovirne's statement to Holbrook that Carroll was ignorant of the 
Smith deal was, of course, entirely false, for the arrangement with 
Smith for the purchase of the Foster interest was advised by Carroll. 

Browne adds a postscript as foUows: 

"I neglected to say in my letter that Mr. Holbrook endeavored in every way 
possible to ascertaln the amount paid by Fred Smith for the Foster interest, 
and Charles Davol for the McCluskey interest, I carefully guarded this pièce 
of information and he therefore returns east with no knowledge of it. 

"It is possible they could get this information from Geo. Foster, and If you 
thlnk it advisable, I will write and ask hlm to conslder the transaction abso- 
lutely confidential and to divulge no information. Naturally, CoL GofC will 
be the man who will get the Information for Shaw & Everson." 

This letter, it should be borne in mind, was written by the man who 
had been the chief reliance of the creditors and stockholders in this 
mining enterprise, to another man who was at that time a director and 
attorney of the company they were both seeking to ruin. 
On the same date Browne writes to Smith in Providence: 
"My dear Fred : Tour letter of the 13th Inst. came to hand yesterday ; 1 
could not reply Immediately, as I was busy wlth Mr. Holbrook and getting 
fiome advance knowledge to Mr. Carroll. 
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"Mr. Holbrook has expressed himself very lorclbly regardlng Mr. CarroU, 
Mr. Davol and yourself. Just before he took the train, he said to me: 'I 
wlll read Tom CarroU ont of that Board of Dlrectors, and make hlm ashamed 
to show his face. I wIU make Fred Smith tum the % Interest over to the Com- 
pany for just what he pald.' TJnfortunately, he does not know what you 
pald. That Is where hls case is weak. He undoubtedly could ascertain by 
getting Into communication wlth Geo. Foster, but I am absolutely sure there is 
no man who will get that Information eut of Mack Foster or Lee Foster If I ask 
them to keep It confldentlal. I treated Mack and Lee Foster the way men 
of that type like to be treated, and I know they wlll stand by me through 
thick and thin. • • • 

"I note what you say about Charlle wantlng to start somethlng, and from 
ail appearances It wlll be started withln a short time, when Holbrook starts 
to get your % Interest at a bargain. I am sending Tom CarroU a telegram as 
per inclosed copy, in order that nothing will corne as a surprise. • * • 

"There Is absolutely no question about the attachment being good, and there 
Is only one way the Blg Chlef Co. can save themselves from loslng the prop- 
erty, and that Is by paying up. It was a terrible shock to Holbrook to learn 
that you and Charlle held the property and that I was about to take the Im- 
provements. Naturally, he was mad and chagrined and for that reason, I 
expect he wIU send some very unfavorable reports abroad broadcast about 
yours truly. I told hlm plalnly that if he did not thlnk the property was suffl- 
clently good to continue the payments under the option, he should advise hl3 
clients to quit paying, and that it would be ail rlght If he advised them to con- 
tinue paying. In other words, I bave the Improvements corralled and whlch- 
ever way he reports, it cannot hurt me, and In not hurting me, It will not 
hurt you or Charlle, as If we get possession of the property, we wlll certainly 
make some money. 

"Since starting my suit, I hâve never written a word about a settlement, and 
It was this silence that made them send Holbrook, he of course assumes that 
you and Charlie were back of me. I told hlm I had plenty of money to flght to 
the last trench, but, I dId not tell hlm from what source I would get the 
assistance." 

On Mardi Ist Browne in Los Angeles writes Smith in Providence, 
inter alia: 

"Tou hâve always told me that It was due to my personality and représenta- 
tions that you Invested In the Big Chlef property: I can plalnly see that Hol- 
brook is going to retum to Providence and place me In a bad llght, owing to 
my not having told the company about the Fay-Davol deal: I think I can 
truthfully say that In hls investigation this is the only thlng he might In any 
way construe as beIng irregular: after hearing a clear statement of facts, 
Heney & Carr, the attomeys for the BIg Chlef hère, stated In the présence of 
Mr. Holbrook and myself, that I was fuUy justlfled In making the deal for 
you and Charlle. 

"This pièce of Information was most humlllatlng to Mr. Holbrook, and It 
naturally aroused an antagonistlc feeling toward me: He is undoubtedly going 
to try to bave me ousted from the position of manager: I do not care to oa 
relleved of the position In that way, as the proposition Is now standing upon 
the threshold of success, and if it should fall to the lot of another man to 
bring It to a successful issue, he wlll receive the crédit therefor, and the fallure 
will be charged to me. Therefore, before you agrée to renew any notes, or to 
take any stand whatsoever in the affalrs of the company, I wish that you and 
Charlle, Mr. CarroU and the Sternes brothers would Inslst that there be no 
change and that I be permitted to carry out the plans I hâve formulated. In 
case you find that Everson, Shaw, Welch and Allen hâve too much power 
against you, then I wish you would walt untll your notes fall due, assign 
them to me and place another attachment upon the property. • * • 

"I am countlng on you and Tom CarroU to see that justice is extended, as I 
would not like to be robbed of the crédit of making a producing mine out of 
the Big Chlef. 

"I am sending Mr, CarroU a copy of this letter in this malL" 
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Browne's statement of his unwillingness to be "ousted from the 
position of gênerai manager" is a curious and unconscious démonstra- 
tion that he regarded his résignation of that position in the previous 
October as nothing but an empty form, a movement in the game that 
he and the other conspirators were playing in order to get for them- 
selves the property of the company. 

On March 23, 1915, Smith in Providence writes Browne in Los 
Angeles, stating that he has received his letters and would hâve called 
on Carroll and read them to him except for CarroH's court appoint- 
ments. "He and I had a heart to heart talk last Friday morning." 
That Carroll was going to resign from the board of directors. After 
referring to various plans made to raise money to save the property 
by other directors, Smith says: 

"I Imagine that they will try every hook and tum to get the better ot 
Charlie and I If they get half a chance and I do not thlnk that it Is Tom's In- 
tention that they will get a chance and the matter will be taken up as soon as 
he gets over his rush. Up to the présent time they owe us three payments." 

Although Holbrook, in his investigation, discovered that Smith and 
Davol had purchased the Foster-McCluskey interests, he did not suc- 
ceed in finding out the amount paid, nor was this disclosed until the 
examination in bankruptcy. 

After some further delay, judgment was finally entered on Browne's 
attachment suit on April 15, 1915, for $5,407.75. But, after the 
adjudication in bankruptcy this judgment was, on November 4, 1915, 
vacated in order to permit the bankrupt to set up in défense substan- 
tially the claims of bad faith and fraud on Browne's part referred to 
in this suit. 

After Browne got his judgment and exécution and was prepared 
to sell the mill and other removable property, he and his coconspira- 
tors became fearful that the Belmont, another mining company in the 
neighborhood, would bid above the amount of his exécution and thus 
thwart the scheme to get title to the property, which of course they 
preferred rather than payment of the alleged debt upon which his 
exécution was based. Consequently, a plan was devised for Smith 
and Davol to make an additional attachment of the mill as well as of 
the other mining claims not covered by the Foster-McCluskey con- 
tract, in order to get title to ail the bankrupt's property for the pro- 
spective reorganization. Browne writes Smith on April 29, 1915, that 
if this Belmont Company should outbid him "the personal property 
would be ail lost to the Big Chief, and it would upset our plans re- 
garding a reorganization as the improvements would be gone." 

"Do not lose any time In gettlng the notice in the hands of the Big Chief as 
the Belmont will buy some of the property north of the Oro Belle group and 
if the company agaln get in funds, you will hâve the same old crowd in con- 
trol, that is Welch, Allen, Shaw, etc., and in the course of a few months every- 
thing will be back in the same condition as at présent." 

Steps were accordingly taken in behalf of Smith and Davol to 
attach and get a préférence tjver other creditors. Smith writes 
Browne on May 8, 1915, inter alia: 
259 F.— 2 
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"Of course, you know ail the note holders except Davol and myself gave 
another year or two extension, so ail the notes that wlU come due for the next 
year or so are Charlle's and mine, so Mr. liyman In hls letter to you suggested 
that you talk ovér with Judge Carpenter and see what his idea was In regard 
to putting them on top of your attachaient. Also Seusmann, Tom Carroll's as- 
sistant, was talking of putting in a blU for Tom's services on top of our notes." 

A little later Browne wrote that — 

The property he had under attachment was "worth abont ?25,00O, and in 
case it should be sold it would be a great loss to the parties who might even- 
tually corae in possession of the claims mentioned in the contract of May, 1910. 
The Tonopah-Beimont, one of the largest and most influential mining com- 
panles in the United States, hâve taken an option on the property to the north 
of the group mentioned in the contract and in case ail this property is offered 
for sale for about $5,500 they will undoubtedly outbid me at the forced sale. 
This would be disastrous to the interests of Smith and Davol and for that 
reason I am withholding action." 

Smith, Browne, and Davol continued to keep secret the amount 
that had been paid for Foster-McCluskey interests, indicating their 
belief that the other creditors and stockholders would not go lo the 
extent of a law-suit, putting them on the stand in order to obtain 
disclosure of this fact. 

Payments under the Foster-McCluskey contract ceased as of Janu- 
ary, 1915. After Welch and the other directors who had been active 
in attempting to finance the company ascertained that Smith and 
Davol owned the Foster-McCluskey interests, no further payments 
were made. Smith and Davol thereupon, upon April 28, 1915, and 
again on May 19th, gave notice, claiming. forfeiture under the con- 
tract. An arrangement was also made between Smith, Davol, and 
Browne by which Smith and Davol should pay Browne in installments 
the amount of his judgment for $5,407.75 against the company in 
the proportion of two for Smith to one for Davol. The full amount 
has been paid, so that Smith and Davol own the Browne claim and 
ail rlghts, if ariy, accruing under the attachment which was much more 
than four months old at the time of the bankruptcy adjudication. 

In June, 1915, definite written agreements were made by Browne 
(vith Smith and Davol for Browne's services in helping Smith and 
Davol to buy in the Foster-McCluskey interests and in getting what 
the parties supposed was a title to the balance of the bankrupt's prop- 
erty. For thèse services Smith agreed to hold for Browne 8.79 per 
cent, of his two-thirds interest in the Jumbo claims and property, 
and Davol agreed to hold 6.03 per cent, of his interest in the property. 
Otherwise stated, Smith and Davol agreed to pay Browne the full 
amount of his claim for salary, including the amount that had been 
paid for the Searchlight and Adams claims, and to hold for his bene- 
fit about 8 per cent, of the property which they proposed to reorgan- 
ize and operate. The fair inference also is that Browne expected to 
be salaried manager for the contemplated reorganized company. 

The bankruptcy of the défendant and this suit hâve so far prevent- 
ed the fruition of this plan of getting possession of the entire assets 
of this mining company. As already indicated, it was not until ex- 
amination in bankruptcy that many of the facts above stated became 
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known to the parties in interest. This suit was seasonably brought 
on May 15, 1916. 

CarroU's executrix was made a party défendant, but, as the claim 
against her testator was not filed in the probate court within the time 
prescribed by tlie statutes for filing daims against the estâtes of de- 
ceased persons, counsel agreed upon a decree dismissing the bill as 
against the executrix, subject to the conditions that if a decree 
should be made as against Smith for a transfer of the Poster inter- 
ests, the executrix should join with Smith in such conveyance and 
transfer on the same terms and conditions (except as to damages) 
as the said Smith might be required to make in such transfer; and 
also that the executrix should be enjoined from asserting against 
Smith a right to conveyance or transfer of any portion of the Poster 
interests. It was further provided that, if money or assets shall be 
paid to Smith as a condition of making such conveyance, the execu- 
trix should be entitled to an accounting from Smith for ^Von of such 
money or assets. 

As Browne was not served, obviously no relief can be decreed 
against him in this suit. But the action sounds in tort; nonjoinder 
is of no avail to Smith and Davol. They are jointly and severally 
liable for damages and they hold the title to the Jumbo claims. 

The gist of this case is that thèse four men fraudulently conspired 
to get title to a mining property which, whatever its real and ultimate 
value, must, for présent purposes, be considered a valuable property. 
However risky the enterprise, it was one into which the stockholders 
and creditors had put about $140,000; it was by the défendants con- 
sidered sufficiently valuable so that they were ready to risk substan- 
tial additional money and to resort to most extraordinary tactics in 
order to get title thereto. Even as late as September 3, 'l915, after 
the adjudication in bankruptcy, Browne writes his own counsel as 
f ollows : 

"Tou win undoubtedly recall that my reason for attaching the Falrvlew 
group and Oro Belle No. 2 was for the purpose of making a sale of the former 
property to the Tonopah Belmont, who were then operating the Oro Belle mine. 

"The manager of the Tonopah Belmont approached me about a sale of the 
Falrvlew group, and if my plans had been perfected, we would bave sold 
this property to the Belmont and Smith & Davol would hâve been reimbursed 
for the amount of the Big Chief notes. My plans were frustrated by the 
Tonopah Belmont surrenderlng their option on the Oro Belle, and by the Big 
Chief taklng advautage of the bankruptcy act. 

"While I consider the value of the Falrvlew group as entlrely spéculative, 1 
did not Inteud to enter into negotiations with the Belmont Company for a con- 
sidération less than $15,000. We must rely, however, upon making a sale of 
this ground to the parties who will eventually control the Oro Belle property. 

"The Oro Belle No. 2 claira, the other property owned by the Big Chief, bas 
the southerly extension of the Oro Belle veln, and the northerly extension of 
the Jumbo. While the surface indications of this claim are not very extensive, 
the underground workings of both the Oro Belle and the Jumbo indicate the 
vein to pass through the entire leugth of the Oro Belle No. 2 claira, or 1,500 f eet. 
I would consider this claim worth $10,000 to elther the Oro Belle Co. or the 
Jumbo, but for a private individual to purchase the claim, its value would be 
problematical, as it would require extensive work to demonstrate its true 
worth. 

"In my lettergram, I placed the value of the buildings, mine machlnery and 
accessories, including mill, at about $22,000: I truthfully think they are 
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worth nearer Ç25,000. Thèse Improvements are worth tWs mim to the par- 
ties who own Oie Jumbo group, a» It will cost that sum to duplicate them." 

The défendants certainly are in no position to contend that thèse 
properties would not hâve been of great value to the creditors and 
stockholders of the corporation now bankrupt. Whether, if the fraud 
had succeeded, the défendants would hâve profited or lost thereby, is 
immaterial. We cannot know that if the défendants had not been 
guilty of this fraud, this mining enterprise would not, before this, 
hâve been of great value, showing large profits to ail of its stock- 
holders. 

It is too plain for argument that if Browne had disclosed to the 
directors of his corporation that the Foster-McCluskey interests were 
for sale at a large discount from the amount accruing under the out- 
standing contracta, so that the company could, instead of proceeding 
on a mère contingency, for a comparatively small sum hâve had a lé- 
gal title to thèse mining claims, the whole problem of financing the 
enterprise, either to success or failure, would hâve been radically 
changed. For $10,200 instead of $32,000, this underlying title was 
actually secured by Smith, Carroll, and Davol. On the property 
there was then a mill. Apparently nothing then remained to be donc 
to test the actual value of the mine except to furnish a reasonable 
amount of working capital to operate the mill. Possibly some addi- 
tional expenditure, not large, was necessary for a water supply. 

The évidence plainly warrants the finding that in the summer or 
early fall of 1914 the other parties in interest were ready to do their 
part in raising the full amount of money stated by Browne as neces- 
sary to put the property upon a paying basis. 

In July, 1914, Browne wrote Président Allen, stating, inter alla: 

"I estlmate that it will require about $15,000 to place the property upon a 
proper basls and in such condition that large profits can be secured." 

This estimate of $15,000 covers continuing monthly payments of 
$450 each, under the Foster-McCluskey contract. It went upon the 
assumption that the corporation was entitled to no advantage by rea- 
son of the secret purchase of the Foster two-thirds interest by Smith 
and Carroll and the contemplated purchase of the McCluskey interest 
for which Browne was then secretly negotiating and which was con- 
veyed to Davol on September 2, 1914. Certainly the défendants, 
whose agent and coadjutor Browne really was, cannot now be heard 
to say that, except for their fraud, the other parties in interest would 
not hâve raised the full amount stated by Browne as necessary for 
the success of the enterprise, or that if the money had been raised 
such success would not hâve been obtained. It would be monstrous 
to permit them to plead their own fraud, which brought the corpora- 
tion to bankruptcy, as an excuse for the company's failure to make 
payments to them under the Foster-McCluskey contract. 

The facts are, as already sufficiently indicated, that from at least 
as early as September or October, 1913, when Browne, the gênerai 
manager of the company, entered into secret dealings with Smith and 
Carroll for the purpose of getting for the three title to the property of 
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the corporation of which they were the fiduciaries, that no one of the 
three ever acted in good f aith towards the corporation ; that when, in 
1914, Davol joined the schemers,.he became privy to the entire plan 
including what had gone before; that the four were then definitely 
and persistently planning to prevent the raising of the requisite new 
capital, in order to ground a forfeiture and to get for themselves the 
])roperty of the crippled enterprise; that in this scheme they used 
wrongfully his (Browne's) position as gênerai manager, Smith's po- 
sition as director, Carroll's position as attorney, and, later, CarroU's 
position both as director and attorney; that Browne's groundless 
daim for salary, forfeited when he broke his contract for f aith fui 
.services to his corporation, was used by ail four conspirators as an 
jntended means of getting title to the mill and other removable prop- 
erty. 

[3 ] We cannot accept the view of the District Court that Browne's 
salary claim was a "just debt long overdue" against which "no grounds 
of défense are alleged or proved," and "there is no doubt that the 
défendant Browne was fully justified in bringing suit against the 
Company and attaching its personal property, and that this was en- 
tirely consistent with good faith." 

Browne's action to recover as agent and gênerai" manager for serv- 
ices rendered is subject to the elementary rule that he must hâve ex- 
ercised the utmost good faith in his dealings with his principal. 

Compare Little v. Phipps, 208 Mass. 331, 333, 94 N. E. 260, 34 
L. R. A. (N. S.) 1046; Quinn v. Burton, 195 Mass. 277, 81 N. E. 
257; Parker v. McKenna, L. R. 10 Ch. 96, 118; Wadsworth v. Ad- 
ams, 138 U. S. 380, 11 Sup. Ct. 303, 34 L. Ed. 984; Murray v. Beard, 
102 N. Y. 505, 7 N. E. 553. 

As stated by the Massachusetts court in 208 Mass. 333, 94 N. E. 
261 (34 L. R. A. [N. S.] 1046) : 

"If the agent does not conduct hiinself with entire fldellty towards hla 
principal, but is guilty of taking a secret profit or commission in regard to tlie 
raatter in wiiicli he is employed, he loses his right to compensation on the 
ground that he has taken a position whoUy inconsistent with that of agent for 
his employer, and which gives his employer, upon dlscovering it, the right to 
treat him so far as compensation, at least, Is concerned, as if no agency had 
existed. This may operate to give to the principal the benefit of valuable 
services rendered by the agent, but the agent has only himself to blâme for 
that resuit." 

The same doctrine is stated in Quinn v. Burton, 195 Mass. 277, 
279, 81 N. E. 257, as follows: 

"It Is a principle universally recognlzed, as founded not only on common 
business moraUty but on a sound public policy, that persons who act in a 
représentative capacity, whether styled executors, admini^trators, trustées, or 
agents, are not permitted in the performance of thelr dutles to put themselves in 
a position antagonistic to the interests of those whom they represent. Oberlin 
Collège V. Fowler, 10 Allen [Mass.] 545 ; Hayes v. Hall, 188 Mass. 510, 511 [74 
N. E. 935], and cases cited ; Staats v. Bergen, 2 O. E. Green [17 N. J. Eq.] 554, 
558; Union Stock Yards Bank v. GlUespie, 137 U. S. 411, 423 [11 Sup. Ct. 
118, 34 L. Ed. 724] ; Ex parte Lacy, 6 Ves. 625. If, In fact, their principal 
suffers no harm, or may hâve been beneflted, this Inquiry is unimportant, aa 
the object of the law is to secure fidelity in the discharge of flduciary dutles, 
uninfluenced by considérations which necessarily are corrupt la thelr tenden- 
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des. Harrington v. Victoria GraTing Dock Co., 3 Q. B. D. 549. An agent wh» 
places hlmself In thls situation créâtes the opportunity, and is exposed to the 
temptation, of taklng advantage of hls principal. In atteraptlng to serve two 
masters, the presumptlon Is that he wlll act for his own mercenary Interests, 
and by assuraing a double relation, he becomes disqnalitied to perform faith- 
fully the services for whlch he was original! y employed, and hls conduct 1* 
frandulent. Newr York Central Ins. Co. v. National Protection Ins. Co., 14 N. 
Y. 80, 91 -, Reed v. Norrls, 2 Myl. & 0. 361." 

Browne rendered no faithful services to his employer from the time 
when, in 1913, he ceased to manage for the corporation and began 
maneuvering to get the property away from his employer for the 
benefit of hiinself and his coconspirators. Not only could he maintain 
no action for services rendered as manager during that period, but 
the corporation had a plain right of action against him for breach of 
contract. He not only abandoned the service of the corporation, but 
he left the- corporation in ignorance of that abandonment. What 
damages, if any, the company may be able to show as a resuit of that 
breach of contract, it is not for us now on this record to consider. 
But we hold that no part of Browne's claim for salary accruing atter 
the date of the beginning of his wrongdoing was, either in his hands 
or in the hands of, Smith and Davol as assignées thereof, valid and 
enforceable for any purpose whatsoever. Of course any damage suf- 
fered by the use of this groundless claim in the attachment proceed- 
ings is a proper subject of évidence and assessment. 

[4] While what has been said may cover the point, it is well to make 
it clear that we cannot assent to the doctrine of the District Court 
that— 

"Untll Smith and Davol got thelr money back they were entltled to protect 
themselves by secrecy, and permit payments to be made In regular course to 
the bank whieh held the deeds in escrovv. Until thls time there could arlse 
no equlty In tlie company to hâve the benefit of any contract whlch Smith and 
Davol had made, assumlng that their contract was better than that origlnally 
made by the company, and assumlng also that It was inéquitable for them to 
buy on better terms than the company had asseuted to." 

We think this was error. L,iability for fraud by a fiduciary does 
not turn upon the question as whether the recréant fiduciary has or 
has not at the moment derived a profit from his fraud. No corpora- 
tion can be safe if its directors and other fiduciaries are to be held 
guilty of no breach of trust unless and until the wrongdoing produces 
profits to the wrongdoers. 

The resuit is that the decree below must be reversed, and, in ac- 
cordance with the understanding on which the trial proceeded in the 
District Court, the case is to stand for further hearing upon the dam- 
ages suflfered by the bankrupt corporation from the défendants' wrong- 
doing, and upon the terms and conditions upon which conveyance 
should be ordered of the properties covered by the Foster and Mc- 
Cluskey contract. The case is not now ripe for this court to lay 
down in détail rules as to damages. We do, however, make it clear 
that we hold broadly that the plaintiffs' charge that the défendants 
entered into a fraudulent conspiracy to wreck this corporation, in- 
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order that the four wrongdoers might acquire for themselves ail the 
assets thereof, has been sustained. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court for further proceedings not inconsistent with this 
opinion, and the appellant recovers his costs of appeal. 



ATLANTIC TRANSPORT CO. v. STATE OF MARYIAND, to Use of 

JAKUBCZAK et al. 

(Circuit Court of Appeals, Fourth Circuit. April 23, 1919.) 

No. 1703. 

1. Masteb and Servant ©=5l28 — Ijabilitt fob Death of Servant— Négli- 
gence. 

A stevedoring company, employed to load a ship whicb had the choice 
of uslng a steam winch or a spool, both furnished by the shlp for lower- 
ing cargo Into the holds, used the spool, which was not intended for such 
heavy weights, held llable for the death of an employé killed by the 
falllng of a sllngload, owlng either to the Inabllity of the man at the 
ship end of the rope to hold it or to some defect of the spool head, which, 
if It exlsted, was obvions. 

2. SniPPiNG <S=84(3) — Liability of VESSEii — Injuries to Stevedoees — Ap- 

PLIANCES FOE LOADING. 

A ship, under duty to furnish proper appliances for loading by a steve- 
dore, who did so by furnishing a steam winch and spools, held not charge- 
able with négligence because it did not glve instructions which to use in a 
partlcular case, but left the cholce to the stevedore, which employed ex- 
perienced men, and which by maklng an improper choice caused the 
death of an employé. 

Appeal f rom the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Suit in admiralty by the State of Maryland, to the use of Fran- 
ciszka Jakubczak and others, against the Atlantic Transport Company, 
the steamship Monviso, and others. From the decree, the Atlantic 
Transport Company appeals. Affirmed. 

Guion Miller, of Baltimore, Md. (J. Kemp Bartlett, of Baltimore, 
Md., on the brief), for appellant. 

Charles T. Cowenhoven, Jr., of New York City (Kirlin, Woolsey & 
Hickox, of New York City, Ritchie, Janney & Stuart, of Baltimore, 
Md., Robert W. Williams, of Washington, D. C., and Peyton Ran- 
dolph Harris, of New York City, on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an appeal by the Atlantic 
Transport Company from a decree in admiralty of the District Court 
of the United States for the District of Maryland, in favor of the 
libelants, who sued under the death statute of the state of Maryland 
(Code Pub. Civ. Laws, art. 67). 

The suit was brought by Franciszka Jakubczak, the widow of 
Stanislaw Jakubczak, deceased, on behalf of herself and her children, 

^=»Por other cases aee aame toplc & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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to recover for the damage alleged to hâve been sustained by reason 
of the death of her husband, resulting_ from injuries received by him 
while engaged under the direction of his employer, the Atlantic Trans- 
port Company, in loading the steamship Monviso, owned by the re- 
spondent Navigazione Alta Italia, of Turin, Italy. The libel allèges 
that the respondents Italian State Railways and Navigazione Alta 
Italia are the owners of the steamship. The Italian State Railways 
was in fact the time charterer of the steamship Monviso, which was 
loading a cargo for the account of the Italian government. The re- 
spondent the Navigazione Alta Italia, owner of the steamship Mon- 
viso, appeared by its proctors. 

At the trial of the case in the court below on June 24, 1918, it was 
stipulated in open court that the Atlantic Transport Company, the 
employer of the décèdent, should pay to the libelants the sum of 
$4,000; the respondent the Navigazione Alta Italia maintaining that 
the Atlantic Transport Company was solely liable to the libelants, but 
waiving any objection to the nfeking of a settlement and payment by 
the Atlantic Transport Company. The Navigazione Alta Italia re- 
served the right to claim and insist that the respondent the Atlantic 
Transport Company was solely liable. 

The court then proceeded to hear the testimony produced on behalf 
o*f the Atlantic Transport Company; it being stipulated that the court 
should allow until September 1, 1918, for the filing in court of the 
dépositions, a commission to take which had previously issued at the 
instance of the owner of the Monviso. When the respondent the At- 
lantic Transport Company had offered ail its évidence and had com- 
pleted its case, the learned judge who heard this case below decided 
that on the évidence then before him the stevedores were solely liable 
for the death of their employé, Stanislaw Jakubczak, and that it was 
unnecessary to hear the testimony of the witnesses for the Navigazione 
Alta Italia, or to await the return of the dépositions from Italy before 
rendering a decree exonerating the owners of the Monviso. The court 
entered a decree in favor of the libelants for the sum of $4,000. The 
Atlantic Transport Company objected to the decree, and the case 
now cornes hère on appeal. 

[1] This libel was brought under Lord Campbell's Act to recover 
for the death of Stanislaw Jakubczak, a stevedofe workman employed 
by the Atlantic Transport Company, a stevedore company, who was 
injured while employed in loading dunnage mats in the hold of the 
steamship Monviso, on November 11, 1916, from which injuries he died 
shortly after. The Italian consul at Baltimore, représentative of the 
Italian government and the charter, made the arrangements with the 
appellant to do the stevedore work, including the furnishing of winch- 
men. Under the arrangement the ship furnished the winches and 
tackle, and the stevedores arranged the rigging to suit themselves, 

It appears that the appellant was in sole charge of loading the ves- 
sel, and further that the owners of the Monviso did not hâve any au- 
thority or control over the stevedores, or other employés. The holds 
of the vessel, except No. 2, had been loaded with grain, and the steve- 
dores, anxious to complète the loading of the vessel, decided to put two 
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gangs to work at hatch No. 2 ; hold No. 2 being empty. Winch No. 
2 was not workjng, and in order to work two gangs the foreman of 
the appellant company decided to lead two Unes of tackle to No. 1 
winch, which was situated on the deck of the vessel forward of hatch 
No. 2 and aft of the foremast. 

The winch was of the usual type as to size and power installed on 
vessels like the Monviso. Similar winches are in use on the steam- 
ships Cerea, Princippessa Laetitia, and Soperga, other steamers of the 
fleet of the Navigazione Alta Italia. There is a drum in the center 
of the winch, and on each side a small and a large spool. The large 
spool on the port side of the vessel was used at the time the accident 
occurred. ît further appears that the large spool was 17 inches in 
length, I8y2 inches in diameter at the larger end of the spool, and 15 
inches in diameter at the smaller end. The diameter of the spool at 
the outer rim was 3 inches greater than the diameter in the middie or 
smallest portion of the spool. The dimensions of the central drum do 
not appear. However, it is admitted that this drum was considerably 
larger than the spools of the winch, and was the portion of the winch 
designed and intended for use in loading heavy cargo. The spools of 
the winch were intended only for light loads, not exceeding 500 
pounds. It was shown that the usual thing to do is to use the drum, 
it being the safest method in raising or lowering a cargo. 

Therefore, there were two methods in which the winch could be 
operated, to wit, either by using the drum or the spools ; the first be- 
ing by making the fall fast to the drum of the winch. The slingload 
could then be raised or lowered by the winchman operating the steam 
levers of the winch. This is admitted to be the proper method where 
large weights were to be lifted. Second, by using a large spool with the 
rope fall, which will not make fast to the spool, the whip end being 
held by one of the stevedores, and several turns of the fall taken 
around the spool and back. To raise a slingload, the spool of the 
winch was revolved forward, towards the bow of the ship, winding up 
the fall attached to the sling, while the whip or loose end of the fall 
was held taut by a stevedore. To lower, this stevedore slacked away 
on the whip end. That method of "spooling" was adopted when desired 
to work two gangs, when only light loads were being used. It was 
the method which was tried by the stevedores at the time Jakubczak 
was injured, and was discarded, and the drum was used after the 
accident. 

The tackle rigged this way had been used on the day in question to 
move some dunnage boards weighing 200 or 300 pounds, and had oper- 
ated satisfactorily. There were a number of stevedores in the hold 
arranging the dunnage mats, and the first load of fîour was waiting 
on the platform overlooking the hatch. A stage had been laid from 
the deck of the ship to the pier, forming an inclined plane upon which 
the first slingload of fiour, consisting of 20 bags, weighing about a 
ton, had been dragged. In doing this the f ull weight of the slingload 
had not been placed upon the tackle. 

It appears that the foreman of the appellant company was doubt- 
ful as to whether it was safe to use ton slingloads with the tackle rigged 
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in accordance with his instructions. However, he decided to give it 
a trial and see how it workçd, and directed that the large spool be 
used. "Go ahead," he said to the man at the winch, "Let us try it. 
Go ahead; let us give this a trial." The spool of the winch com- 
menced to revolve, the load was dragged toward the hatch coaming, and 
when it swung over the open hatch the full weight of the slingload 
fell upon the spool. According to the testimony of Jim George, a 
witness for the stevedores, who held the whip end of the rope, there 
were some five or six turns of the fall around the spool, and when 
the weight hit the spool two turns came oiï the spool, the rope ran 
so fast that he could see the fire come ofï the spool, and his hands 
were burned through his gloves. The witness let go the rope and the 
ton of flour fell into the hold. 

It appears that the workmen were busy loading dunnage mats on 
the floor of the hold below, and that no warning was given that the 
slingload of 20 bags was about to descend upon them. There was 
some conflict of testirnony as to whether two turns of the fall slipped 
ofif over the end of the spool, or whether, as the slingload was lowered 
into the hold, the turns of the rope slipped around the spool so 
fast that the man holding the whip end was compelled to let go. 

As we hâve stated, it was stipulated in the court below that the 
libelants were entitled to a decree, and the sole question submitted 
was whether the appellant or the appellee, Navigazione Alta Italia, as 
owner of the steamship Monviso, was responsible for the death, or 
whether they were both liable. Appellant insists that the appellee was 
négligent, in that he f ùrnished a defective spool head. It is contended 
by counsel for appellant that it was the duty of appellee to furnish 
such tools and appliances as were necessary to the proper loading 
of the ship, and this is admitted by counsel for appellee. When ap- 
pellant commenced to load the ship, it was informed by the ship's 
agents that it was very important to hâve the ship loaded as speedily 
as possible. Appellant insists that, upon inquiry as to appliances, it 
was directed by the ship's officers to use the spool heads that proved 
defective; that ordinarily the use of spool heads is a safe and custo- 
mary practice ; and it f urther appears that 500 pounds is an ordinary 
lift for a spool head. Appellant further insists that its employés on 
that occasion were capable and experienced men, and that, before low- 
ering a load of flour, every reasonable précaution was taken to see 
that the way was clear, so as to avoid accidents. 

However, appellee insists that, while it was his duty to furnish suit- 
able appliances in good condiHon for the loading of the vessel and to 
maintain them in good condition, it performed its duty by furnishing 
appliances that were suitable and maintaining them in good condition. 
Appellee insists that appellant could hâve used the drum head, which 
it had furnished, and that it would hâve been a safe means of lowering 
the flour. Appellant's only excuse for not employing the drum head, 
which it admitted to be a safe method, is that appellee was exceedingly 
anxious to hâve the flour, as we hâve stated, loaded at the earliest 
possible moment. 
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The controversy involved herein is within a narrow compass, în- 
volving as it does, only the question as to whether the appellee failed 
to perform the duty required of it, to wit, to furnish safe and suit- 
able appliances with which to load the ship. Appellant contends that 
the spool head was defective, in that it did not hâve rims at either 
end, so as to prevent the rope from slipping after it reached a certain 
point in wrapping; and this raises the question as to whether, if the 
spool head was really defective, the defects were such as could hâve 
been observed by appellant by the exercise of due care. The appellant 
insists that the only — 

"actionalile négligence shown Is the defectlvely constructed spool head, and 
the failnre of the ship's offieers to notify the appellant that this spool head 
could only be used safely for loading 500 pounds, when sueh spool heads can 
and ai-e ordinarily safely used for a ton or more ; that this faet was knowu to 
the ship, its offleers being présent at the time that the stevedores were plac- 
ing a load of a ton in the sling." 

The court below, in commenting upon the suggestion that the ship 
directed the stevedores to use a spool head, said : 

"He was told to use the winch, and declded to use the spool head." 

It also appears from the evfdence that the chief officer and master 
both denied that they had given any direction or suggestion whatso- 
ever as to the use of the spool head, stating at the time that it was not 
their duty to do so. 

[2] In this connection it should be borne in mind that appellee ful- 
filled its duty by furnishing proper appliances, but did not give any in- 
structions as to the use of same. The case of Jefifries v. De Hart, 102 
Fed. 765, 42 C. C. A. 615, is very much in point. There the court 
found that the gear which broke, causing the in jury, was selected, 
not by the owners of the ship, but by the stevedores themselves, who 
relied upon their own judgment as to its fitness. The court, in refer- 
ring to this phase of the question, said : 

"Ali that the mate of the vessel, or any other agent of De Hart, really did, 
was to passively permit the workmen of the Cronise Company to employ 
sueh part of the vessel's tackle as they saw proper, Instead of furnishing 
the gear which, under the agreement the ship might hâve been required to 
furnish ; but of this departure from the tenus of the contract Jeffries could 
not hâve complained, for he was neither a party nor prlvy to it. Cousequently, 
whatever duty of eare was owing to him was, under the clrcuipstances, due 
by his employer, the Cronise Company, and not by the ship or Its owner. If 
the appliances were negligently selected, those who made the sélection were 
at fault, and not the défendant In error, who neither by himself nor by any 
agent of his or of the ship partlcipated in that sélection, or was under any ob- 
ligation to Jeffries to direct or control it" 

A careful considération of the testimony fails to show any act 
of négligence on the part of those in charge of the ship. The appel- 
lant, whose business it was to load and unload ships, no doubt had 
had much expérience in such matters. Indeed, it is shown by the 
testimony that the men employed were capable and experienced in such 
matters. 

In the case of The Persian Monarch, 55 Fed. 333, 5 C. C. A. 117, 
the stevedore was injured by the breaking of a rope used to haul the 
lighter alongside the ship. It appears that in that case the rope was se- 
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lected by a foreman stevedore, but was unsuitable for tbe purpose. 
Judge Wallace, speaking for the Circuit Court of Appeals, Second 
Circuit, said: 

"It was of course obllgatory upon the steamsMp owner, as employer, to 
supply and malntain suitable instruments and means wlth which to enable 
the stevedores to carry on thelr work, and to exercise reasonable diligence to 
see that such appliances were at ail times safe for use. It had fulfiUed its 
gênerai duty in tliat behalf ; it had furnished ail the requislte appliances for 
the varions Incidents of the service to be performed by the stevedores; and 
it is not asserted that any of thèse appliances were defective or unsafe for 
their appropriate uses. It was under no obligation of especial supervision, be- 
cause the stevedores were experienced men, who knew which appliances to 
seleet and how to use them." 

It being conceded that the use of the winch would hâve been a safe 
means of lowering the flour, and it further appearing that the ap- 
pelant chose what proved to be a more dangerous method, clearly 
fixes the blâme upon the appellant. If the spool head was defective, 
such defect, as we hâve stated, was open and obvious, and could hâve 
been easily discovered by the appellant in the exercise of ordinary 
care. The winch which had been furnished by the ship was at hand 
and ready for use, but with full knowledge as to the condition of the 
spool head the appellant chose to use the latter. 

We fait to find any évidence to warrant us in finding that appellee 
was négligent in performing its duty. Therefore we must conclude 
that the accident was due to the négligence of the appellant, as 
found by the court below. 

For the reason stated, the decree of the lower court should be 
affirmed. 



HINES, Major Meld ArtlUery U. S. Army, v. MIKELTi. 

(Circuit Court of Appeals, Fourth Circuit. April 11, 1919.) 

No. 1684. 

1. Habeas Coepus <©=>54 — Sufficienot of Pétition. 

Where a petitioner for writ of habeas corpus is conflned under a statute 
containlng a number of provisions, on any one of which he may be de- 
tained, the pétition must clearly set forth each provision, and must aver 
that neither of them applies to him. 

2. Wab «©='32 — Cotwis-Mabtial — Givilians Amenable to Jueisdiction — Re- 

TAINEBS WITH ABMIES "IN THE FlELD." 

In Articles of War, Rev. St. § 1342, art 2(d), as amended by Act Aug. 
29, 1916, § 3 (Comp. St. § 2308a), providing that "in time of war ail such 
retainers and persons accompanying or serving wlth the armies of the 
United States in the field" shall be subject to military law, the phrase "in 
the field" Is used in its technical military sensé, and includes forces in 
cantonments or training camps within or without the United States. 

[Ed. Note. — For other définitions, see Words and Phrases, In the Field.] 

8. Abmt and Navt <S=>28 — "Post" — "Gaebison." 

A "post" or "garrlson" is the permanent home of the army In tlme of 
peace, where soldlers are given proper training with a view of having them 
prepared for the intelligent performance of duty in event of confllct. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Post.] 

^ssFor other cases see same toplc & KBY-NUMBHR lu ail Key-Numbered DIgests & Indexes 
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Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston; Henry A. Middleton Smith, 
Judge. 

Habeas corpus by William E. Mikell against F. H. Hines, Major 
Field Artillery, United States army. Judgment granting writ, and 
respondent appeals. Reversed. 

For opinion below, see 253 Fed. 817. Certiorari denied 250 U. S. 
— , 39 Sup. Ct. 494, 63 L. Ed. — . 

Francis H. Weston, U. S. Atty., of Columbia, S. C, and M. J. 
Dougherty, Ist Lieut. F. A., U. S. Army, of Mesa, Ariz., Trial Judge 
Advocate (J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C., 
and Capt. W. L. Martin, of Montgomery, Ala., Trial Judge Advocate, 
on the brief), for appellant. 

R. Beverley Herbert and H. N. Edmunds, both of Columbia, S. C, 
for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This was a habeas corpus proceed- 
ing tried in the United States District Court for the Eastern District 
of South Carolina. The f acts may be epitomized as f oUows : 

On or about July 22, 1917, William E. Mikell, a civilian, on his 
Personal application, was employed by the quartermaster at Camp Jack- 
son in the capacity of a stenographer. 

Camp Jackson is a cantonment located near Columbia, S. C, estab- 
lished under the authority of the National Défense Act, approved June 
3, 1916, c. 134, 39 Stat. 166, and amendments thereto. This camp was 
established for the training of the military forces of the United States 
for service in the theater of opérations overseas. 

Mikell continued in his employment until on or about March 15, 
1918, when again, upon his personal application, he was employed as 
auditor of the constructing quartermaster's office, and his employment 
at such cantonment was continuous until his arrest and confinement, 
followed by his discharge on or about September 25, 1918. After he 
was arrested he was confined in the prison stockade. Camp Jackson, 
under order of the commanding gênerai, charged with violation of the 
94th Article of War (Comp. St. § 2308a). 

Before he could be brought to trial by court-martial, he was re- 
leased and discharged from military confinement, on a pétition for 
writ of habeas corpus, by the United States District Court for that 
district. The government took an exception to the judgment of the 
lower court, and the case comes hère now on appeal. 

The first and second assignments of error are in the foUowing lan- 
guage: 

"That his honor erred in overrullng the demurrer Interposed to the péti- 
tion because the said pétition falled to state sufficlent facts to entitle the pe- 
titioner to a writ of habeas corpus, or to hâve a rule to show cause issued." 

"That his honor erred in overrullng the demurrer interposed to the pétition 
because the pétition falled to show that tbe petltioner was &ot subject to the 
jurisdiction of a military court-martial." 
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[1] Where one files a pétition for habeas corpus it is incumbent 
upon him to show that his détention is unlawf ul ; tlierefore, where as in 
this instance, one is confined undèr a statute containing a number oî 
provisions, on any one of which he may be detained, the pétition 
must clearly set forth each provision of the statute, and it must be 
averred that neither of them applies to him. 

Among other things, the défendant stated the ground upon which 
tie could not be lawfully held in the following language : 

"That your petitioner is not an offlcer or soldier In any branch of the mili- 
tary or naval service of the United States, nor is your petitioner in any other 
wise subject to the military laws of the United States, nor has he In any vi^ise 
committed any breach of the saine, nor does he réside wlthin the confines of 
said Camp Jaclison, but, on the other haud, résides at his own home, in tne 
county of Richland, state aforesaid." 

Inasmuch as thèse two assignments are closely related, we will con- 
sider them together. As we hâve stated, where there are a number 
of éléments of a statute which may warrant the détention of the pe- 
titioner, it is incumbent upon him to négative each provision. 

The petitioner states, among other things, that he is "not otherwise 
subject to military laws of the United States." This is a mère con- 
clusion of law. However, we prefer not to base our décision upon the 
ground that the demurrer should hâve been sustained. The principal 
point involved in this controversy is as to whether the appellee is amen- 
able te court-martial jurisdiction. 

[2] The section upon which the défendant was sought to be pros- 
ecuted is subdivision (d) of article 2, § 1342, Revised Statutes, as 
amended by the act of August 29, 1916, c. 418, § 3, 39 Stat. 650, 651 
(Comp. St. § 2308a), and is in the following language : 

"AU retainers to the camp and ail persons accompanylng or servlng wlth 
the armles of the United States without the territorial jurisdiction of the 
United States, and In tirae of war ail such retainers and persons accom- 
panylng or servlng wlth the armles of the United States In the fleld, both 
vrlthin and wlthout the territorial jurisdiction of the United States, though not 
otherwise subject to thèse articles." 

In order to correctly détermine the matter in controversy, we must 
ascertain the true meaning of the foregoing section. In other words, 
was the appellee "serving with the armies of the United States in the 
field * * * in time of war" ? 

Appellee admits that he was serving with the army at the time of 
his dismissal from the service, and that he was within the territorial 
jurisdiction of the United States in time of war; but he contends that 
the army in which he was serving was not "in the field," within the 
meaning of the act under which he was held. 

It is insisted by counsel for the government that when we come to 
détermine the meaning of the words "in the field" we should ascertain 
whether they "possess a technical as well as a meaning of common 
acceptation, and whether they are to receive their common accepted 
meaning or are to be construed in accordance to their technical im- 
port." 
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. The leanied judge who tried this case in the court below, in referring 
to the meaning of the words "in the field," said : 

"The ordinary meaning of the words 'field' or 'In the field,' wlth regard to 
mllitary opérations, means In the actual field of opérations against the enemy ; 
not necessarily the immédiate field of battle, but the iîeld of opérations, so to 
say ; the field of war ; the territory so closely connected with the absolut« 
struggle with the enemy that it is a part of the field of contest." 

Is the interprétation placed upon this section by the lower court 
sufficiently broad to meet its requirements ? Did the court interpret 
this section in the sensé in which it is employed by military authorities ? 
In other words, hâve not thèse words acquired a pecuHar and appro- 
priate meaning in the language of war? From the very nature of 
things, we think they should be given their technical meaning. 

We find in 36 Cyc. 1118, the following: 

"Terms of art, or technical words and phrases used in a statute," that 
"hâve acquired a peculiar and appropriât© meaning in the law, must be Inter- 
preted in accordance with thelr received meaning and acceptation with the 
learned in the art, trade, or profesvsion to which they belong, unless it elearly 
appears * • * that it was the intention of the Législature to use them 
in a différent sensé." 

[3] A post or garrison, properly speaking, is the permanent home 
of the army in time of peace, where soldiers are given proper train- 
ing with a view of having them prepared for the intelhgent perform- 
ance of duty in the event of a conflict ; and in case of war, when the 
army leaves the post and moves in the direction of the enemy, or to 
some intermediate point where they may temporarily stop for train- 
ing, would it not be more reasonable to say that they were then "in the 
field"? 

In the United States Army Régulations (paragraph 193 et seq., p. 
48) it is provided for field service in time of peace : 

"In time of peace a department commander is charged, under direction of 
the War Department, with the duty of preparing for war ail the troops and 
ail the military resources of his department, and with the administration of 
ail the military affairs of his department, except as otherwise prescribed by 
army régulations or existing orders. • * * He will aunually concentrate 
his tactical division, or portions thereof, and secure for himself, and his di- 
vision staff, as much practice as possible in the açtnal handling and supply ot 
troops in the field. ♦ • • The object of such Inspections is to détermine 
the preparedness of organizations for war service, and the capaclty of brigade 
commanders and ail other officers for the exercise In the field of command 
approprlate to their rank. Wlth this object constantly In view, the character 
of the inspection may be varled by the department commander, and any ex- 
ercise may be required which may be necessary to arrive at definite conclu- 
sions and to .lustify positive recommendations ; but tactical inspections will 
ordinarily embrace the following subject : • • * 

"(i) Drill régulations; combat exercise approprlate to the size of the com- 
mand. 

"(j) Field fortification, Including the reconnaissance, sélection, and occupation 
of défensive positions, the actual construction of approprlate Intrenchments, 
when practicable, and the rendition of reports, including the necessary sketcli- 
es, based on standard publications and service manuais treating of the sub- 
ject of field fortifications." 
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In Infantry Drill Régulations, United States Army (page 10), the 
distinction between garrison and "in the field" is recognized in the 
f ollowing language : 

rield exercises are for Instruction In duties Incident to campaign. Assumed 
situations are eraployed. Each exercise should conclude with a discussion on 
the ground of the exercises and prlnclples Involved. 

The combat exercise, a form of field exercise of the company, battallon, and 
larger units, consista of the appllcaHon of tactlcal prlnclples to assumed situ- 
ations, employlng in the exécution the approprlate formations and movementa 
of close and extended order. 

Combat exercises must slmulate, as far as possible, the battle condition as- 
sumed. In order to famlUarlze both offlcers and men with such conditions, 
companies and battalions wlU frequently be Consolidated to provide war- 
strength organlzatlons. OlHcers and noncommlssioned offlcers not required to 
complète the full quota of the units partlclpatlng are asslgned as observera 
or umpires. 

The flring line can rarely be controlled by the volce alone ; thorough training 
to Insure the proper use of prescribed signais is necessary. 

The exercise should be foUowed by a brlef drill at attention In order to re- 
store smartness and control. 

In fleld exercises the enemy Is sald to be "imaglnary" when bis position and 
force are merely assumed ; "outllned," when his position and force are indl- 
cated by a few men; "represented," when a body of troops acts as such. 

The court below treated the terra "in the field" as describing a place 
of contact with the enemy. It necessarily limits the terra "in the 
field" to those who were in the theater of opérations in the foreign 
service. We think that General Orders 6, 53, December 11, 1918, 
shows there is a required distinction between the term "in the field" 
and the places of contact with the eneray, in which référence is made 
to service chevrons as f ollows : 

"A gold chevron of standard material and design, to be worn on the lower 
half of the left sleeve of ail unlform coats, except fatigue coats, by each offlcer, 
fleld clerk, and enlisted man who bas served six months in o theater of opéra- 
tions during the présent war as an offlcer, fleld clerk,' or enlisted man of tne 
armles of the United States, and an addltlonal gold chevron for each six 
months of similar service thereafter. 

"A sky-blue chevron of the same pattem, and wom In the same manner as 
the gold chevron, by each offlcer, fleld clerk, and enlisted man who bas served 
under the conditions prescribed for the gold chevron, but bas left the theater 
of opérations prlor to the completlon of six months' service thereln. Should 
a person subsequently return to the theater of opérations for duty thereln, the 
blue-cloth chevron will be replaced by the gold chevron upon the completlon of 
a total six months of service in the theater of opérations, after which only gold 
chevrons will be worn to Indicate war service. The rlght to wear war-servlee 
chevrons Is llmited to those offlcers, fleld clerks, and enlisted men whose offl- 
clal duty requires thelr présence In a theater of opérations, as distingulshed 
frora those who may vlslt such a theater wlthout havlng been ordered thereto 
for duty. The term 'theater of opérations' Is as deflned in Field Service Régu- 
lations 1914, as corrected to April 15, 1917. • * * 

"A sUver chevron of the same pattem, and wom In the same manner as 
the gold chevron, by each offlcer, fleld clerk, and enlisted man who has served 
for six months during the présent war outslde the theater of opérations, and 
an addltlonal silver chevron for each six months of similar service thereafter. 
The silver chevron wUl not be wom by those required to wear either the gold 
or blue-service chevron. 

"Chevrons of the same material and design and slmllarly placed will be 
worn on the coat, overcbat, or walst of their prescribed unlform by ail other 
uniformed personnel of the authorlzed mllltary establishment. They will be 
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worn under the same conditions as prescribed for offlcers, fleld clerks, and en- 
listed men." 

In time of war, with some exceptions, practically the entire army 
is "in the field," but not necessarily "in the theater of opérations." 
This would be undoubtedly true in case of war within our borders, and 
we can conceive of no reason why the army in America engaged in 
training and preparing for service on the firing Une overseas should 
not be considered and treated as a component part of the entire army, 
the majority of whom were actually engaged on the firing Hne. To 
maintain those who were "over there," it was necessary to hâve a re- 
serve force located so near thereto as to be available in the case of 
an emergency, and during the war just ended it was very essential 
that they should continue to increase such reserve force under the 
sélective draft, and in order to do this the individual had to be mus- 
tered into the service and undergo strict discipline and training so 
that he might render efficient service under the modem mode of 
warfare. It seems perfectly clear that from the moment he entered 
the service he was in every sensé of the word a part of the army, and 
when he was taken to the cantonment he thereby was serving with 
the army "in the field," doing practically everything required of a 
soldier save that of engaging in actual combat. Ail the training he 
received was for the purpose, as we hâve stated, of qualifying him for 
the contest that was going on, as we ail know, at a fearful rate. 

If an individual during peace had enlîsted at an army post he could 
not, so long as he remained there, in any sensé of the word be deemedi 
to be engaged in the service "in the field." However, those who en- 
tered the cantonment took the first step which was to lead them to 
the firing line, and they were then as much "in the field" in pursuance 
of such training as those who were encamped on the fields of Flanders 
awaiting orders to enter the engagement. 

In the case of Sargent v. Town of L,udlow, 42 Vt. 726, the Suprême 
Court of that state said : 

"Thiat term 'in the fleld' bas Just as clear and well-deflned a meaning when 
used with army service in a state of war as any other plain and well unaer- 
stood expression. 'Soldiers in the fleld,' 'vétérans in the fleld,' 'men In the field,' 
'army in the field,' 'oflicers in the field,' 'ail mean persons in the military serv- 
ice for the purpose of carrying on the pending war.' " 

In 1893 Congress by the act of February 27th of that year (chapter 
168, 27 Stat. 480 [Comp. St. § 2122]) clearly indicated that the army 
may be "in the field" in time of peace, and passed an act giving thero 
the right to hold their quarters, or to receive commutation in lieu 
thereof, when temporarily on duty in the field; and when war wa? 
declared with Germany many of the officers while engaged in the field 
were not entitled to quarters or commutation, etc., because they had 
not been assigned to such quarters or posts. Accordingly Congress on 
Aprillô, 1918, c. 53, 40 Stat. 530 (Comp. St. 1918, § 2118bb), in order 
to relieve the situation, passed an act which provides : 

"That during the présent emergency every commissioned offlcer of the army 
of the United States on duty in the fleld, or on active duty without the terri- 
torial Jurlsdlctlon of the United States, who maintalns a place of abode for a 
259 F.— 3 
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wife, chlld, or dépendent parent, shall be furnished at the place where he 
maintains such placé of abode, witîiout regard to Personal quarters furnished 
hlm elsewhere, the number of rooms prescribed by tbe act of March second, 
nineteen hundred and seven (Thirty-Fourth Statutes, page eleven hundred and 
sixty-nine), to be occnpied by, and only so long as oceupled by, said wife, 
child, or dépendent parent; and in case such quarters are not availaWe every 
such commissioned offieer shall be paid commutation thereof and commutation 
for heat and light at the rate authorized by law In cases where public quar- 
ters are not available; but nothing in this act shall be so construed as to 
reduce the allowances now authorlzed by law for any person In the arœy." 

From this statute it appears that Congress is of opinion that any por- 
tion of the army confined to field training in the United States should 
be treated as "in the field." There are other statutes almost too nu- 
meroùs to mention which clearly indicate that troops in cantonments 
in this country are "in the field." It is also significant that in May, 
1918, the Secretary of Wàr, through the Âdjutant General, recognized 
the service in the various camps and cantonments "in the field," 
stating that officers stationed in thèse camps and cantonments were 
entitled to commutation of quarters, heat and light, for themoelves 
and dependents. 

The foUowing excerpt is taken from the Bulletin of June 15, 1918, 
issued by the War Department : 

"AU duty with troops of any klnd In the field, at home or abroad, during 
the présent war, wlU be consldered as not temporary duty in the fleld in con- 
templation of the act of Congress approved February 27, 1893, which provides 
that offleers temporartly absent on duty in the field shall not lose their rlght 
to quarters commutation thereof at thelr permanent stations whlle so tem- 
porarily absent. Under this décision no oHlcer or enlisted man on duty in the 
field can hâve any ofllcial station elsewhere, withln the meaning and contem- 
plation of the làws and régulations relating to the allowance of quarters or 
commutation thereof, but while on such duty his rlghts as to quarters will be 
as prescribed for fleld service. (26O7909A, A. G. O.)" 

We think, in view of the technicâl and common acceptation of the 
term, this question is not to be determined by the locality in which 
the army may be f ound, but rather by the activity in which it may be 
engaged at any particular time. This interprétation is f uUy sustained 
by the opinion of the Judge Advocate General, as f oUows : Ops. J. 
A. G. 6-12^1— .4, July 6, 1914; 24 Comp. Dec. 106; J. A. G. 248, 5, 
Apr. 2, 1918. 

Judge Advocate General Holt on March 18, 1865, in the case of 
Dr. J. W. Bryan, a contract sùrgeùn on gênerai duty at a hospital at 
Beverly, N. J., who was charged with theft and violation of the 99th 
Article of War (Rev. St. § 1342), sàîd: 

"To restrict the term 'serying with arnjies of the United States in the fleld' 
to those persons only who may be employed ■With an army when immediately 
operating against the enemy would 'bè a construction not in accordance with 
thé spirit of ouf tnilitary law, and not in keeping with tlie necessitles of our 
military establishment. In view of the constant and pressing exlgencies of 
the military service, of the manifolà dutiies which our ottieers and soldlers are 
called upon to perfortn, both tt and away from the immédiate front, and if 
the part that the tr6o|js themselves are-aaslgned to perform, thèse Indifferent- 
ly, and urider the same rules of discipline, and code of laws, it is deemed not 
too much to hold that the entire army, as at présent moblUzed and actively 
employed for the prosecution of a Civil War and for the suppression of a vast 
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Internecine rébellion, is an anny In tlie fleld ; and that ail persons engaged 
with it, wbethei' in Ihe camp or at a station, upon services inade regnlar and 
proper by the wants and circumstanees of the tnllitary body, are triable by 
a court-martial witbiu the provisions of this article." 

There are numerou,s other cases of the same import, but we do not 
deem it necessary to cite them in order to sustain the view we take 
of this matter. 

It is a matter of common knowledge that Camp Jackson is a tem- 
porary cantonment, where troops are assembled from the varions sec- 
tions for the purpose of training preparatory for service in the actual 
theater of war. To hold that a cantonment like this is not within mil- 
itary jurisdiction would handicap the military authorities, and greatly 
hinder and delay military opérations, and would, in some instances, 
enable one employed in such capacity to successfully defraud the gov- 
ernment without incurring any criminal liability whatsoever. We 
think that ail persons serving there are strictly "in the field" and sub- 
ject to military régulations. The statute under which appellee was 
indicted is evidently intended to regulate the conduct of civilians who 
might seek employment in any branch of the service. This provision 
is highly proper, and manifestly intended to secure honest and fair 
dealing on the part of those employed by the governmènt and should 
be rigidly enforced. 

For the reason stated we are of the opinion that the court helow was 
in error in discharging the défendant; therefore the judgment of 
such court is reversed. 
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(Circuit Court of Appeals, Eighth Circuit April 28, 1919.) 

No. 5165. 

1. Irdictment and Information iê=>110(51) — Sufficienct — Statutobt Iian- 

GtJAGE — White Slave Tbaftic Act. 

An indictroent for violation of White Slave Traffic Act, § 2 (Coiup. 
St § 8813), held good, where it charged the offense in the language of the 
statute. 

2. Cbiminal Law <©=»1044 — Kevikw by Appellate Couet — Ebrobs Waived in 

loweb coubt. 

Kullng on a motion by défendant "for direction of a verdict, made at 
the close of the government's case, cannot be assigned for error, unless 
the motion is renewed at the close of ail the évidence. 

3. Pbostitution ®=4 — Interstate Commerce — White Slavb Tbaffic Act — 

Evidence. 

Evidence held to sustain a conviction for violation of the White Slave 
Traffic Act (Comp. St. §§ 8812-8819), by eausing a girl to be transported in 
Interstate commerce for immoral purposes. 

4. Ceiminal Law <®=878(3) — Trial — Verdict. 

Since the commission of an offense in différent ways may be charged In 
separate counts of an indictment, to meet the proof, an acquittai on one 
count does not invalidate a conviction on another. 

Sanborn, Circuit Judge, dissentlng.' 
®s»For other cases ses same toplc & KBY-NUMBÈR In ail Key-Numbered Dlgests & Indexes 
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In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Criminal prosecution by the United States against Charles W. 
Huffman. Judgment of conviction, and défendant brings error. Af- 
firmed. 

Charles A. Irwin, of Denver, Colc, for plaintiff in error. 
Harry B. Tedrow, U. S. Atty., of Boulder, Colo., and Otto Bock, 
Asst. U. S. Atty., of Denver, Colo. 

Before SANBORN and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

ELLIOTT, District Judge. The plaintiff in error was charged with 
a violation of the act of Congress of June 25, 1910, known as the 
Mann Act (36 Stat. 825, c. 395 [Comp. St. §■§ 8812-8819]), in an in- 
dictment containing four counts. Upon a plea of "not guilty" and 
a trial, a verdict of "guilty" was returned upon the first count of 
the indictment, and "nôt guilty" upon the remaining three counts. 
Motions for a new trial and in arrest of judgment were denied, and 
the défendant duly sentenced. 

[1] Notwithstanding no demurrer was filed and no objection in 
any manner made to the form of the indictment, the first objection 
that is now urged by plaintiff in error is the insufiîciency of the in- 
dictment, in that — 

"The indictment does not allège that Gladys Overlander was transported In 
Interstate commerce." 

He predicates this contention in his brief upon the statement that — 

"Count first of the indictment, in the case at bar, is based upon the second 
clause of the second section of the Mann Act." 

This is clearly an erroneous assumption. Count 1 of the indictment 
is based on the first clause of section 2 of the act of June 25, 1910. 
This first clause of said section of said act, in so far as it is material 
to said first count, is as follows: 

"Any person who shall knowingly • • • cause ta be transported 

* * * In Interstate * * • commerce • • • any woman or girl 

* • * with tbe Intent and purpose to induce, entlce, or compel such woman 

* * * to engage in any other immoral practice, • • * " shall be deem- 
ed guilty, etc. 

This count in the indictment follows the language of the statute, 
fixes the date of the offense as April 11, 1917, the place as the city of 
East Palestine, in the county of Columbiana, in the state of Ohio, and 
in the language of the statute allèges that he — 

"did » • * cause a certain girl, namely, Gladys M. Overlander, to be 
transported in Interstate commerce from said city of Bast Palestine, in the 
state of Ohio, to the city and county of Denver, in the state and district of 
Colorado." 

The second clause of said section 2 of said act specifically refers to 
procuring or obtaining tickets to be used by any woman or girl in 
interstate commerce, etc., and to that clause is added the words, 
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"whereby any such woman or girl shall be transportée! in interstate or 
foreign commerce," etc. Clearly it is not the intent and purpose to 
justify a conviction of an offense under the second clause of the second 
section of the act by simply showing the procuring of the tickets or 
other transportation, or the furnishing of the money to buy the same, 
to be used by any woman or girl in interstate commerce ; but it must 
further appear, under that clause, that the woman, for whom such 
tickets or* transportation was fumished, was actually transported in 
interstate or foreign commerce, under such ticket, and for the purposes 
named in the act. We think the phrase, "whereby any such woman 
or girl shall be transported in interstate commerce," as used in the 
second clause of said section 2 of the act, in no wise modifies or is in- 
tended to be a part of the description of the offenses named in the first 
clause of said section 2. 

This offense is statutory, and we must look to the language of 
the statute for the ingrédients of the offense. The said first count 
of the indictment in the case at bar charges the offense in the lan- 
guage of the statute, and is therefore sufficient. U. S. v. Gooding, 
12 Wheat. 460, 6 L. Ed. 693 ; Potter v. U. S., 155 U. S. 438, 15 
Sup. Ct. 144, 39 L. Ed. 214: Burton v. U. S., 202 U. S. 344. 26 Sup. 
Ct. 688, 50 L. Ed. 1057, 6 Ànn. Cas. 392. 

We think the count in question çontained every élément of the 
offense intended to be charged; that it was sufficient to notify the 
défendant of what he was charged with, and therefore what he must 
be prepared to meet; and upon its face accurately revealed to what 
extent an acquittai or conviction upon that count of the indictment 
might be pleaded, in the event of other proceedings for the same or 
a similar offense. Cochran v. U. S., 157 U. S. 286, 15 Sup. Ct. 628, 
39 Iv. Ed. 704. 

[2] The second contention of the plaintiff in error is that the évi- 
dence was not sufficient to justify the verdict. The record discloses 
that at the close of the government's case the défendant moved for a 
directed verdict of "not guilty," on the ground that the évidence fail- 
ed to support the allégations of said first count, but this motion was 
overruled. 

This motion was not renewed at the close of the defendant's case, 
and there was therefore no ruling of the trial court upon which such 
an assignment could be based. Defendant's failure to renew his mo- 
tion at the close of ail of the évidence waived this question, and there 
was no exception to the charge of the court. There is therefore 
really nothing to be considered, except the last contention of the plain- 
tiff in error. 

[3] However, as both parties argued the question, it is within the 
Sound discrétion of this court to notice the claim of counsel for 
plaintiff in error that there was no évidence to sustain the verdict 
of "guilty," although the question was not raised in the trial court. 
Doe V. U. S., 253 Fed. 903, C. G. A. , and cases there cited. 

Plaintiff in error seems to place some emphasis upon the langua^^e 
of the indictment, that the défendant "did * * * cause a cer- 
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tain giri, namely, Gladys M. Overlander, to be transported," etc., and 
to attribute to the word "cause" a meaning out of the ordinary. 

For the purpose of a construction of this statute, it would seem 
that Webster's définition, "to cause a thing is to effect it as an 
agent ; to bring it about" — is sufficient, and therefore, in the déter- 
mination of the sufficiency of the évidence to sustain the verdict, 
the question becomes one of whether or not under ail the testimony, 
with the reasonable inferences that the jury might logically and rea- 
sonably draw therefrom, there was sufficient to sustain this allégation 
of the indictment that the def€ndant "caused" the transportation of 
this girl in Interstate commerce f rom the point named to Denver, Colo., 
for the purpose therein set forth. 

The testimony reveals that the défendant, about 40 years of âge, 
was the pastor of a church at East Palestine, Ohio, the home of 
Gladys Overlander, about 18 years of âge and a member of his 
church; that he had been her pastor, as well as that of her family, 
for 21/2 years prior to the date named in the indictment; that the 
défendant was a married man ; that the défendant went to the home 
of Gladys in the absence of her parents at varions times, and sustain- 
ed illicit relations with her, usually on Wednesday nights, when her 
mother attended the Ladies' Aid; that the défendant discussed with 
Gladys the matter of leaving East Palestine for the West a half dozen 
times, the défendant commencing such conversations; that défendant 
resigned his pastorate on Easter Sunday, April 8, 1917, and on the 
foUowing Tuesday he met Gladys and told her he was going to take 
his wife to Akron that evening, that he would then go to Pittsburgh 
the next day, and that she should foUow him on the next train, and 
should meet him at the Union Depot at Pittsburgh, and from there 
they would go on West as far as his money would carry them. She 
testifies that at the time of that conversation he further stated that, 
if she did not f ollow him, he would come back the next day for her ; 
that in thèse conversations the défendant had stated to her that they 
would live as man and wife in the West. Gladys stated that she 
was afraid that, if she did not go with him, the défendant would 
compel her to go, and that he made a threat that she must go with 
him. She did leave East Palestine on the next day on the next train 
for Pittsburgh, and there met the défendant at the Union Depot, in 
accordance with the arrangement that she says he made with her the 
day bef ore. They left Pittsburgh together at 6 p. m. on the same day, 
for Columbus, Ohio, via the Panhandle Railroad, défendant paying for 
the transportation, arriving at Columbus at midnight, and the défend- 
ant registering them at the Majestic Hôtel as man and wife under an 
assumed name. The next morning they left Columbus for St. Louis, 
Mo., via railroad, défendant paying for the transportation, and they 
arrived at St. Louis the same day. Défendant registered them at the 
Majestic Hôtel under an assumed name, as man and wife, and they 
stayed there that night and the following day, which was Sunday, and 
uritil Monday morning. Sunday afternoon they obtained a map, traced 
the lines to the West, and the défendant thereupon informed Gladys, 
"ï guess we will go to Denver." It was testified that that was as far 
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as the money would carry them. On Monday morning they left for 
Denver, via railway, défendant paying for the transportation, arriving 
at Denver, Colo., on Wednesday, and he registered them at the Oxford 
Hôtel as man and wife under an assumed name. It is undisputed, and 
shown by the testimony of witnesses other than Gladys and the de- 
fendant, that thereafter they engaged in the practice of iUicit relations, 
renting rooms and living there together as man and wife. The défend- 
ant admitted to the chief of police of Denver that he paid for the 
transportation for Gladys to Denver, and shortly after reaching Den- 
ver wrote a letter to the parents of Gladys, in vv^hich he stated that 
the girl was innocent, etc. 

We think this évidence, with the inferences that necessarily must 
reasonably be drawn therefrom, amply sustains the verdict of guilty 
as charged in the first count of this indictment. It was for the jury 
to consider and détermine the sufficiency of the évidence. This testi- 
mony, both the direct and circumstantial, with the reasonable infer- 
ences to be drawn therefrom, justified the jury in finding that the in- 
tent and purpose of the défendant, prior to îeaving East Palestine, was 
to engage in the practice of illicit sexual intercourse with Gladys Over- 
lander after transporting her in Interstate commerce to Denver, as al- 
leged. 

The contention is made that the évidence does not defînitely fix the 
place of their destination at Denver, Colo. It is true that the first timc 
that Denver, Colo., was mentioned by the défendant was while they 
were en route, and at St. Louis; but the évidence does conclusively 
show the intent and purpose to take her as far West as the money 
would carry them, and that they should live as man and wife where- 
ever they went, and that this transportation of this girl was to be by 
interstate commerce and for that prohibited purpose. It is admitted 
that Denver was as far as the money would carry them, and that he 
carried out the intent and purpose with which it is alleged he caused 
her transportation. His intent and purpose was necessarily judged 
by the jury from his acts, déclarations, and conduct, what he said prior 
to Ieaving East Palestine, statements made en route and after he ar- 
rived at Denver, Colo., taking into account his actions, his conduct, be- 
fore starting, en route, and at the latter city. His acts and déclarations 
at Denver might be relevant to throw light upon his state of mind and 
his will, while he was furnishing the transportation and persuading the 
girl to take the interstate journey in question. We are of the opinion 
that there was substantial évidence to sustain the conviction under 
the first count of the indictment. 

[4] The third and last contention of the plaintiff in error is that 
the verdict and judgment of not guilty on the second count of the 
indictment is an adjudication that the défendant was not guilty upon 
the first count thereof, and that the verdicts of not guilty on the 
third and fourth counts of the indictment are inconsistent with the ver- 
dict of guilty on the first count, and that the judgments of acquittai 
upon the third and fourth counts require a judgment of acquittai upon 
the first. 
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The second count îs identical with the first, except the change in 
the date (two days later) and the allégation that the défendant on 
that date, at the city of St. L,ouis, in the state of Missouri, caused the 
transportation, etc., to the city and county of Denver. 

The third count is under the second clause of section 2 of the act, 
and charges that the défendant persuaded, induced, and enticed the 
same girl to go in interstate commerce from East Palestine, Ohio, to 
Denver, Colo., and caused her to go and to be transported in interstate 
commerce, as a passenger, from East Palestine to Denver, for the 
purposes named in the first count. 

The fourth count is the same as the third, and is drawn under the 
second clause of said section 2 of said act, differing from the third, 
in that it allèges that the défendant did persuade, induce, entice, and 
coerce the same girl to go in interstate commerce from St. Louis, Mo., 
to Denver, Colo., as a passenger in interstate commerce, for the pur- 
poses named in the preceding count. 

Thèse objections may be considered together. It will be noted 
from the above brief statement that the four counts in the indictment 
are for the same transaction; but the allégations of each count are 
stated within a distinct, separate provision of the same statute, and 
each is entirely independent of the others. This is good pleading, and 
is permissible by express statute of the United States. R. S. § 1024 ; 
section 1690, U. S. Comp. Stat. 1916. 

The purpose of pleading the same transaction in several counts 
as to the manner or means of its commission is to avoid at the trial 
an acquittai by teason of any unforeseen lack of harmony between 
the allégations and the proofs. In Dealy v. U. S., 152 U. S. 542, 14 
Sup. Ct. 681, 38 L. Ed. 545, the Suprême Court of the United States 
said: 

"The discharge of the Jury under the clrcumstances was doubtless équiva- 
lent to a verdict of not guilty as to that count. Upon thls, defendant's coun- 
sel say that the only offense charged Is conspiracy, that 'the indictment 
amounts to but one count, and one charge of conspiracy, v?ith 17 différent overt 
acts,' and that an acquittai on one count acquits him of the single offense 
charged in ail the counts. But this is obviously a mistake. It Is familiar 
law that sepai-ate counts are united In one indictment, either because entire- 
ly separate and distinct offenses are intended to be charged, or because the 
pleader, having in mind but a single offense, varies the statement in the 
several counts as to the manner or means of its commission, In order to avoid 
at the trial an acquittai by reason of any unforeseen lact of harmony be- 
tween the allégations and the proofs" — citing 1 Bishop on Criminal Procédure, 
§422. 

Continuing, the court said : 

"Tet, whatever the purpose may be, each count is In form a distinct charge 
of a separate offense, and hence the verdict of guilty or not guilty as to it 
Is not responsive to the charge in any other count" 

In Corbin v. U. S., 205 Fed. 278, 125 C. C. A. 114, the défendant, 
a postmaster, was charged with a violation of section 225 of the Pénal 
Code (Act March 4, 1909, c. 321, 35 Stat. 1133 [Comp. St. § 10395]), 
in that he unlawfully, etc., converted to his own use and embezzled 
a spécifie sum of money belonging to the United States, which "came 
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into his hands and under his control in the exécution and by virtue of 
his said office as postmaster." In the second count the accused was 
charged with embezzling the same amount of money, which he had 
in his officiai possession or control, by failing to remit or deposit it 
as required by law. The trial court, at the time of submitting the case 
to the jury, withdrew the latter charge from their considération and di- 
rected an acquittai upon that count of the indictment. The défendant 
was convicted upon the first count of the indictment, and it was then 
contended that the verdict of guilty on the first count and not guilty 
on the second count was inconsistent and répugnant, and therefore, 
void. This court stated : 

"If we could assume that the money descrlbed In the two counts was the 
same, which we cannot do, because the évidence is not before us, a common 
instance of charging in separate counts différent ways of eommitting the 
same offense would be presented. * * • In such a case the wlthdrawal 
of onp count, by directing a verdict at the final submission of the case, does 
not affect the other. Hère there was a single verdict covering both counts, not 
a prior acquittai of the same offense, and the rlghts of the accused were not 
prejudiced." 

This principle, as applied there, is entirely consistent with the situa- 
tion presented in the case at bar, and applies with equal force. That 
a number of charges of violations of a United States statute may be 
joined in one indictment, the several charges being based on acts con- 
nected with the other and for transactions of the same class of crime, 

see opinion of this court in Kreuzer v. U. S., 254 Fed. 34, C. C. 

A. . 

In a récent case, this court was called upon to consider the effect 
of acquittai upon some of the counts of an indictment, and conviction 

upon the remaining count. Boone v. U. S., 257 Fed. 963, C. C. 

A. (March 8, 1919). In that case violations of section 5209 of 

the Revised Statutes of the United States (Comp. St. § 9772) were al- 
leged. Upon trial the jury retufned a verdict of not guilty on the 
first eight counts, and of guilty on the ninth count. Judge Trieber, in 
the majority opinion, used the following language: 

"It Is true, as clalmed by counsel, that the évidence as to some of the other 
counts, especially the sixth and eighth, on which the défendant was acquitted, 
Is stronger against the défendant than that on this count ; but it was for the 
jury to détermine on what counts, if any, the défendant should be found guilty, 
and he certainly cannot complain of not having been found guilty on thèse 
counts. It Is a well-known fact that jurles frequently hesitate to return ver- 
dicts of guilty on a large number of counts, when the punishment which may 
be imposed on each count is as severe as that provlded for violations of this 
statute (the minimum punishment on eac'h count is flve years) ; they therefore 
satisfy their consciences by a verdict of guilty on one or two counts, and not 
always on the counts supported by the strongest évidence." 

This expression of this court, we think, is an acknowledgment of 
the procédure plainly stated by the Suprême Court of the United 
States in Dealy v. U. S., supra, permitting separate counts to be united 
in one indictment, either because entirely separate and distinct offenses 
are intended to be charged, or because the pleader, having in mind but 
a single offense, varies the statement in the several counts as to the 
manner or meaus of its commission, in order to avoid, at the trial, an 
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acquittai by reason of any unforeseen lack of harmony between the 
allégations, and the proofs. 

We find no prejudicial error in the trial of this case, and the judg- 
nicnt is therefore affirmed. 

SANBORN, Circuit Judge (dissenting). The first and third counts 
of the indictment in this case seem to me to charge the same offense 
in words which hâve the same meaning and légal effect, and the jury 
by îts findiiig that the défendant was guilty of the offense charged in 
the first count, and was not guilty of the offense charged in the 
third count, appears to me to hâve found that at the same time and 
place he was both guilty and not guilty of the same identical offense. 
The material parts of thèse counts are thèse: 

The first count charges: 

Tbat Huffman, on Aprll 11, 1917, "at the city of East Palestine, In the county 
of Columbiana, in the state of Ohio, did knowingly, wlUfully, unlawfuUy, and 
feloniously cause a certain girl, namely, * * • to be transported in inter- 
state commerce from said city of East Palestine, in the state of Ohio, to the 
city and county of Denver, in the state and district of Colorado, and withln 
the jurlsdictlon of this court, as a passenger upon the Unes of certain com- 
moB carriers engaged In Interstate commerce (the names of which coramon 
carriers are to the grand jurors unknown), wlth the intent and purpose on 
the part of hlm, said Charles W. Huffman, alias Wilbur Huff, to Induce, entice 
and compel her * • • to engage in an immoral practice * • * wlth 
him, said Charles W. Huffman, allas Wilbur HufC, at said city and county of 
Denver." 

The third count charges: 

That Huffman, on April 11, 1917, "at the city of East Palestine, in the 
county of Coliimblana, in the state of Ohio, did knowingly, willfuUy, unlaw- 
fuUy, and feloniously persuade, induce, and entice a certain girl, namely, [the 
same girl named in the flrst count,] to ffo in Interstate commerce from said city 
of East Palestine, in the state of Ohio, to the city and county of Denver, 
in the state and district of ColoradO; and within the jurisdiction of this 
court, as a passenger upon the Unes ' of certain common carriers engaged 
in Interstate commerce (the names of which said common carriers are to 
the grand jurors unknown), with the intent and purpose on the part of him, 
said Charles W. Huffman, alias Wilbur Huff, to persuade, induce, entice, and 
coerc-e her • ♦ * to engage in an immoral practice * • * with hlm, 
said Charles W. Huffman, alias Wilbur Huff, atid that said Charles W. Huff- 
man, alias Wilhur Huff, then and there and hy mewns of such persuadimg, irv- 
ducing, enticinsi, and coercîng did knowingly cause said girl to go and fie car- 
ried and transported from said city of East Palestine, in the state of Ohio, to 
.said city and county of Denver, in the state of Colorado, as a passenger ia 
Interstate commerce upon the lines of certain common carriers engaged in 
interstate commerce (the names of, which said common carriers are to the 
grand jurors unknown)." 

Ail the words and terms used in the first count of this indictment 
are found in the second count; many of them are found there twice. 
Thèse words charged that Huffman willfully caused the girl to be 
trarisported in interstate commerce from East Palestine to Denver, 
with the intent to induce her to engage in an immoral act with him 
at that place. Exactly the same charge is made in the third count 
of the indictment. Ail the words and terms used in this third count 
that were not used in the first count are italicized above, in order that 
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the identity of the offense chargecl in the two counts may be more 
readily perceived. The only words in the third count not found in 
the first are the words "persuade, induce, and entice," where, in place 
of thèse words, the word "cause" is used in the first count; the words 
"and that said Charles W. Huffman, alias said Wilbur Huff, then 
and there, by means of such persuading, inducing, enticing, and coerc- 
ing," and the words "to go and be carried and" in the sentence which 
charges that by means of such persuasion and coercion Huffman 
caused the girl to go, be carried, and transported from East Palestine 
to Denver. 

So it is that the first count charges that Huffman caused the ^rl 
to be transported from East Palestine to Denver for the unlawful 
purpose. Under that count, évidence that he caused her to go and to 
be transported by his persuasion, inducement, enticement, and coercion 
was legally compétent; there was no évidence in the case that he 
caused her to go or to be transported in any other way ; the jury, by 
its verdict on the third count, found that Huffman did not cause the 
girl to go or to be transported by his persuasion, inducement, entice- 
ment or coercion. And as there is no évidence tiiat he caused her to 
go or to be transported by any other means, as the légal presumption is 
that the accused is innocent until he is found guilty, as a finding by a 
jury of guilt and innocence of the same offense at the same time cer- 
tainly cannot overcome the légal presumption of innocence, and as in 
my opinion the jury in this case has found the défendant innocent, as 
well as guilty, of the same offense charged in each of thèse two counts, 
I cannot bring myself to concur in the affirmance of a judgment against 
him for an offense for which the jury seems to me to hâve utterly fail- 
ed legally to condemn him. 



HOPKINS et al. v. ZEIGLER. 

(Circuit Court of Appeals, Sixth Circuit. May 7, 1919. On Eehearlng, June 

30, 1919.) 

No. 3267. 

1. Landloed and Tenant <s=344(1) — Lease — Covenants — Construction. 

A covenant that a lessee w!ll do one thlng or will <3o anotlier ttilng may 
Impose a binding obligation, althougli in the alternative, and does not 
necessarily iniport any fatally optional or unilatéral character, and is 
not inappropriate to a lease which grants a vested interest; but a lease 
which does not take effect unless the lessee does a certain act is only 
executory, and is inoperative if the condition is not performed. 

2. Mines and Minbbals <S=>79(6) — Oii. and Gas Lease — Construction. 

A Kentucky oil and gas lease construed, and a provision that "second 
party agrées to complète a well on the promises within one year • * » 
unless the lessee thereafter pays a rental • * * payable quarterly 
In advance, until a well is completed, * * • which payments shaU 
fuUy and completely extend this lease," held to state alternative condi- 
tions, a tailure to comply with which, in view of the décisions of the high- 
est court of the state, terminated ail interest of l'essee at the end of the 
first year. 

^stFor otber cases see «ame toplc & KEÎY-NUMBER in ail Key-Numbered Digests & Indexe* 
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3. Mines and Minerals <@=j81 — Oïl and Gas Leases — Conflictino Oi-aims, 

A second lessee, who took an oll and gas lease wlth knowledge of a 
prior unrecorded lease, but which he was told by lessor had expired for 
failure to do development work, whlch was the faet, and who expended 
$4,000 In developlng the property wlthln three months, held to hâve not 
only the superior tltle, but equltles not Inferior to those of the flrst lessees, 
who through mlschance falled to make a payment whlch would hâve ex- 
tended thelr lease. 

On Eehearing, 

4. CouETS <S=5405(18) — Reheabing in Ciecuit Couet of Appeals — Conixict- 

ING Décisions. 

That, since the renditlon of an opinion by the Circuit Court of Ap- 
peals, the hlghest appellate court of the state, having cognizance of sucli 
opinion, has reached a contrary conclusion in another case, is not ground 
for a rehearing, especially where the facfcs involved in the state case may 
hâve presented a ground of distinction between the two cases. 

Appeal from the District Court o£ the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Suit in equity by H. J. Zeigler and another against James S. Hop- 
kins and others. Decree for complainants (258 Fed. 467), and défend- 
ants appeal. Reversed. 

Mrs. Emma Hamilton was (for the purposes of thls case) the owner of 50 
acres of land in eastern Kentucky, in a région adjolnlng one where oll and 
gas had been found. On March 2, 1916, she signed the oll and gas lease set out 
in the margin.i The rights of Gibson, the lessee, later passed to Zeigler and 

1 "Agreement and lease, made and entered into the 2d day of March, A. D. 
1916: 

"Wltnesseth, that Emma Hamilton, wldow, lessor. In considération of one 
dollar to us in hand duly and truly pald by W. J. Gibson, lessee, the receipt 
of whlch is hereby acknowledged, do hereby grant, démise, and let unto the 
lessee ail the oll and gas in and under the following described tract of land ; 
also the sàld tract of land for the purpose of entering upon, operating thereon, 
and removing therefrom sald oil and gas, for the term of ten years from 
date, and as much longer thereafter as oll and gas is found thereon, wlth the 
right to use oil, gas, or water therefrom and ail rights and privilèges neces- 
sa:ry or convenlent for such opérations, also the rlght to reraove at any time 
ail property, pipes, and improvements placed or erected in or upon sald land 
by the lessee. Sald land belng ail that certain tract of land situate in Willow 

votlng precinct, townshlp, Lee county, state of Kentucky, bounded ou 

north by Ingram Rader, east by Miller Rader, south by William Rader, west 
by Frank Callahan, bounded and described as follows, to wit: Containlng 50 
acres more or less. Hereby releasing and walvlng ail rights of the homestead 
exemption law of thls state. The above grant or lease was made upon the 
following terms : 

"Flrst. Lessee agrées to drlU a well upon sald premises within one year 
from this date, or thereafter pay to lessors rentals as herelnafter provided 
until a well is completed or the property hereby granted Is reconveyed to les- 
sors. 

"Second. Should oll be found In paying quantlties, the lessee agrées to de- 
liver to the lessors free of charge, into tanks or pipe Unes, one-eighth part or 
share of ail crude oil produced or saved from sald premises. 

"Thlrd. Should gas be found in paying quantlties, the lessee agrées to pay 
$100 each year for the product of each well while the same is belng sold off 
the premises. The lessor to. hâve gas free of cost to beat and light one 
dwelling bouse during the same time at the well, to be used at the lessors' 
risk. 

"Fourth. The lessee further agrées to bury pipe Unes for oll In cultlvated 



H0PKIN8 V. ZEIGLEB * 45 

(259 F.) 

Howell. They dld nothing toward exploration, but on February 25 — flve 
days before the flrst year explred — they deposlted In the post oflace a letter 
addressed to Mrs. Hamllton, at her post office address, with $1^5 to cover the 
so-called rental of the land in advance Irom March 2 to June 2, 1917. Thie 
never reached her, but was returned by the post office to them, and they de- 
poslted the same to her crédit in the bank, as speclfied in the lease ; but such 
deposit was not made until March 12 — 10 days af ter the year explred. 

On March 7, 1917, Mrs. Hamilton gave, upon the same laud, an exploration 
lease, the character and ternis of which are in no way involved, to A. B. Put- 
nam, who was representing himself and A. J. & J. S. Hopklns. She told him 
she had glven a previous lease to some one, she dld not know to whom, but 
that it was for a year, and had explred. Putnam went to the records, but 
did not flnd this previous lease. He and hls associâtes then proceeded with 
exploration and development work, expended several thousand dollars and 
drilled three wells, the first of which was dry, but the other two of whlch were 
produdng. Thereupon Zelgler and Howell made clalm to the premlses and 
flled this bill, as for waste, seeking a judlcial déclaration that thelr tltle and 
rights were paramonnt to those under the second lease. The District Court 
made a decree in accordance with the prayer of the Mil, and the défendants 
below brlng this appeal. The parties will be named as below, but "défend- 
ants" will refer to those other than Mrs. Hamllton. 

A. J. Hopkins, of Chicago, 111., and D. L,. Pendleton, of Winchester, 
Ky., for appellants. 

Le Wright Browning, of Maysville, Ky., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISQN, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). No 
question of record or of good faith purchase is involved, to any de- 
gree which makes it important. Before the défendants took their 
lease, they had actual notice of the existence of the former one. It 

fields below plow depth when requested to do so, and to pay for damage done 
growing crops while drilUng. 

"Fifth. No well shall be drilled nearer than 250 feet to any building on sald 
premlses without wrltten consent of lessors. 

"[6] Second party agrées to complète a well on the premlses wlthin one 
year from the date hereof (unavoidable accidents and delaying excepted), un- 
less the lessee thereafter pays a rental of 10 cents per acre, payable quarterly 
In advance, until a well is completed, whlch payments for delay In completlng 
well may be made direct to any oné of the lessors or deposited to Emma Hamil- 
ton in the Lee County Deposit Bank, Beattyville, Ky., whlch payments shall 
fuUy and completely extend this lease from time to tlme until a well is com- 
pleted, and lessors agrée to accept said payments of rentals when made and 
to mail rec'elpts for same to the lessee. 

"[7] And it is further agreed that the lessee may at any tlme remove ail hls 
property and reconvey the premlses hereby granted which conveyanee said 
lessors agrée to accept, and thereupon this agreement shall become null and 
void and the payments which shnll hâve been made, be held by the lessors as 
the fuU stipulated damages for nonfulfiUment of the foregolng contract. It is 
agreed that ail the terms and conditions hereof shall extend and apply to the 
helrs, executors, administrators and assigns of the parties above mentloned. 

"In wltness whereof, the parties hâve hereunto set their hands and seals 
this the day and year first above written. Signed, sealed and delivered in the 
présence of her 

Emma X Hamilton. [Seal.] 

"Wltness: W. V. Abney." mark 

[The above numerals [6] and [7] are not In the contract; we Insert them 
hère for the purpose of identlfylng références to be made in the opinion.] 
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was open to them, without unreasonable effort, to learn îts full terms, 
and the case must be considered in tlie same light as if a copy of it 
had been before them M^hen they toôk their interest. The main ques- 
tion is sharply one of law — whether the rights of plaintiffs had expir- 
ed before défendants purchased. The answer to this question ob- 
viously dépends upon the character of the first instrument. If it was 
a lease presently granting to the lessee a vested interest, accompanied 
only by covenants by the lessee as to what he would do in the future, 
and subject to be defeated only by some efficient future forfeiture, 
plaintifïs must prevail, because there never was any declared- for- 
feiture. If it was an executoi"y contract of lease upon condition sub- 
séquent, and not creating any vested interest until the condition had 
happened, défendants must prevail, because the rental which should 
hâve been paid March 2 was not paid until too late. 

The court below considered with great care the question in which 
division this instrument belonged, and classified it as a grant which 
would continue during its prima facie term until forfeiture. This 
conclusion, and the cases cited in support of it, dépend largely upon 
the affirmative granting language in the early part. We do not doubt 
its correctness, as applied to many situations in which this instrument 
would be involved ; but we cannot eScape the conclusion that this paper 
may belong in both classes, because, in some respects, it is fairly divis- 
ible and the différent parts of it logically take différent aspects. There is 
no reason why an executory and conditional contract for a lease may not 
be tacked onto the f oot Of a lease which is a présent grant — an execut- 
ed contract; and while we are clear that this is a grant for a year, 
conveying an interest which persists during the year, unless lost by 
abandonment, yet we think that the character of the lessee's interest 
after the .expiration of the first year is not necessarily the same as bis 
interest during that year, but must be ascertained and determined as 
a measurably independent question. 

[ 1 ] Contracts of this gênerai character are classified according to a 
nomenclature which calls them "or" leases or "unless" leases. "Or" 
leases would be exemplified by clause first in this lease, if it were com- 
plète in itself ; "unless" leases are, or may be, such as are indicated by 
clause (6) of this lease. A covenant that the lessee will do one thing 
or will do another may impose a binding obligation, although in the 
alternative, and does not necessarily import any fatally optional or 
unilatéral character. It is theref ore held not inappropriate to a lease 
which grants a vested interest;* but a lease which does not take ef- 
f eCt, or which does not continue to be in effect, unless the lessee does 
a certain act, is only executory, and is inoperative if the condition is 
not performed. Guffey v. Smith, 237 U. S. 101, 35 Sup. Ct. 526, 59 L. 
Ed. 856; Lindley v. Raydure (D. C. Ky.) 239 Fed.' 928, affirmed 249 

Fed. 675, C. C. A. ; Van Etten v. Kelly, 66 Ohio St. 605, 610; 

64 N. E. 560; Glasgow v. Chartiers Ce, 152 Pa. 48, 51, 25 Atl. 232; 
Shaffer v. Marks <D. C. Okl.) 241 Fed. 139, 151 ; note 44 L. R. A. (N. 

2 We recently had occasion to apply the same prtnciple to a Kentucky con- 
tract Involvlng a municipal franchise. Ashland Waterworks Co. v. City of 
Ashland, 251 Fed. 492, 163 C. C. A. 486. 
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S.) 50. The exécution of a second lease is, in such case, a sufficient 
avoidance of the first. Thornton's Oil & Gas (3d Ed.) §§ 192, 193. 

[2] We are thus brought directly to the question, as the one im- 
raediately controlling, whether, considering both clause first and clause 
(6) any ambiguity results, and, if so, which shall be allowed to give 
character to the instrument. We think thèse clauses, set over against 
each other, do create an ambiguity. It is true enough that, if clause 
first is considered by itself and given full and complète interprétative 
effect, as if clause (6) were not présent, we can say that there is noth- 
ing in clause (6) necessarily inconsistent with this effect, because we 
thereby, more or less unconsciously, assume that the first is dominant, 
and that any seeming inconsistencies in the other should be eliminated, 
if possible; but the converse is equally true. If we consider (6) by 
itself, and give to it its full natural scope, we can construe away any 
prima facie inconsistency found in the first. To détermine whether 
there is ambiguity in the whole contract, thèse two clauses must be 
considered simultaneously, without first assuming that either one is 
entitled to dominance. 

We cannot take the présence of the word "unless," in (6), as alone a 
sufficient indication of an "unless" lease. It modifies the immediate- 
ly preceding provision that a well shall be completed within a year, and 
the vital question is whether this provision is a covenant or a condi- 
tion ; if the former, then the word indicates only a contingent extension 
of the time for performance ; if the latter, then the rights of the lessee 
terminated at the end of the year, "unless," etc. The more important 
part of this clause is found in the later words, "which payments shall 
fully and completely extend this lease froni time to time until thè well 
is completed." Thèse words distinctly imply that the lease would not 
be extended if the payments were not made, and hence tend to show 
an understanding and intent that, lacking payment, the rights under 
the lease would terminate at the end of the specified time. It is ob- 
vions that if the lease were not to be about to corne to an end, there 
would be no occasion for doing anything to "extend" it. 

The only reason suggested why thèse words do not justify this in- 
ference is that, when the parties said "extend this lease," they meant 
"extend the time for drilling." The reason for this interprétation is 
not compelling. Plaintifïs hâve insisted that, because the document 
used the language of a lease in its early part, it was a lease and not 
a license. There is no reason to doubt that the language of (6) was 
chosen as intelligently and carefully as the earlier language. Indeed, 
f rom an application of ail the aids to interprétation hereafter mention- 
ed, it seems highly probable that the parties chose their word correct- 
ly, and that they had in mind an extension, not of some provision of 
the lease, but of the lease itself, with everything appurtenant. We 
observe, also, that thèse payments had already been given functlon as 
the price of delay in drilling, and there was no occasion to say that 
they should extend the lease, unless it was intended that they should 
hâve a further and greater effect. The language is: 

"Which payments for delfty in completing well • • • shall fully and 
«ompletély extend this lease." 
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Concludîng, therefore, as we do, that clause first by îtself tends to 
show an absolute obligation to pay rent after the year if the well is 
not completed, and that dause (6) tends to show an optional right to 
pay rent quarterly in advance as a condition of getting the lease ex- 
tended from the certain first year to the contingent further years, it 
must be considered which one imparts its own character to the lease. 
Upon this subject, we first observe that clause first is not complète in 
itself, but refers to clause (6). The alternative covenant, if it be 
rightly called a covenant, is not to pay rentals there stated, but to pay 
rentals "as hereinafter provided." If in truth the rentals provided for 
in (6) are conditional, and not obligatory, then there remains nothing 
obligatory about the rentals specified in clause first, because they are 
the same. They come into the first from their home in (6), and they 
bring their character with them. 

Upon the same subject, we next observe that clause first is gênerai; 
clause (6) particular. Everything said in the first is repeated and 
amplified in (6). The provision that a well shall be drilled within the 
year is repeated with slightly varying words, but the différence be- 
tween "drill" and "complète" does not seem intended to be substan- 
tial. The provision in (6) covering a case of unavoidable delay or 
accident is an addition, but there could be no hésitation in giving it ef- 
fect merely because it was not found in the first. The provisions as 
to time, manner, and amount of payment are amplifications of clause 
first, if that can be said of provisions which are by express référence 
présent in the first. The provisions as to the effect of éie payments to 
extend the lease déclare the resuit of those same payments which are 
referred to in clause first. 

Thèse two facts — that the character of the rentals specified in the 
first can only be ascertained by référence to (6) and that (6), in par- 
ticular and in détail, repeats and covers the subject mentioned more 
generally in the first — ^go far to persuade that 4he earlier must yield 
to the later in so far as there may be prima facie inconsistency ; but 
other pertinent considérations tend in the same direction. 

It is urged that the grant is not stated to be upon any conditions; 
the lessee's numbered covenants, 1 to 5, inclusive, being introduced by 
the dénomination, "terms." The mère use or nonuse of the word 
"conditions" could not be very controlling; but on précise and care- 
ful application of language, whatever inference may be drawn there- 
from is in favor of defendant's position. The last paragraph refers 
to "ail the terms and conditions hereof." The numbered covenants 
which hâve been introduced by the word "terms" end with 5. If, in- 
deed, thèse are ternis in the strictest sensé, so that they cannot be call- 
ed conditions, then, when the last paragraph speaks of conditions, it 
must refer to something else, and thus it can only refer to (6) and (7). 

Mrs. Hamilton could not read or write. The agent of the lessee 
prepared this lease, took it to her, explained it to her, and she signed 
it. Under the f amiliar rule, ail doubts and ambiguities would be solv- 
ed against the lessee. Leases of this character contemplate prompt 
development. No express provision for forfeiture in case nothing is 
donc is included herein. A prompt and speedy right to hâve some one 
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else explore and develop if the first lessee does not îs vital to the 
lessor. In Kentucky, courts hâve worked out a rule by which, even 
where there is a full lease with covenants and no forfeiture clause, 
the lessor has a measure of protection through proceedings to forfeit, 
if, after notice, the lessee will not proceed with drilling (Monarch 
Co. V. Richardson, 124 Ky. 602, 99 S. W. 668; Warren Co. v. Gil- 
liam, 182 Ky. 807 (207 S. W. 698) ; but this is an imperfect remedy 
involving delay and litigation, and only indirectly and by inclusion 
does it reach nonpayment of reniais. Its existence does not detract 
much from the very natural presumption that if a contract, which may 
be intended as an executed lease with covenants, or as an executory 
lease upon conditions, omits any clause of forfeiture, the omission was 
because it was thought not necessary, and that it was thought unneces- 
sary because the lessee's rights were supposed to terminate at the end 
of the stated period unless the extension condition was performed. 
Certainly Mrs. Hamilton, if well advised, would not hâve intended to 
sign a lease where she had no way of terminating it for nonpayment 
except by litigating the question of reasonable notice, when she could 
just as well put the burden of continuing it upon the other side; and 
the same presumption ought to prevail when ail her advice came from 
the other party. We should suppose that a due regard for the public 
policy of Kentucky, as evidenced by the Monarch and Warren Cases, 
requires that, when the year has expired and the lessee has donc noth- 
ing, the future interest of the lessee should not be treated as vested 
unless the language of the lease imperatively so requires. See Chaure- 
net V. Pearson, 217 Pa. 464, 66 Atl. 855, 11 L. R. A. (N. S.) 417. 

In addition to ail this, it appears without dispute that when she sign- 
ed the lease she was told by the lessee's agent that it was only for a 
year, and would be null and void at the end of that time if a well was 
not drilled, unless the renewal rent was paid in advance, and that 
no notice of any claim to the contrary came to her until after she had 
leased to the défendants. True, this agent read the lease to her ; but 
he knew that she was an ignorant woman, wholly unfamiliar with such 
matters, and could neither read nor write, and that she would rely 
upon his explanation of what thèse strange and unfamiliar words 
meant rather than rely upon herself to understand as she heard him 
read them. With such a history of the transaction, to sustain the 
présent contention of plaintiffs would be to permit the représentations 
made to her to accomplish fraud and deceit. Surely, if the written 
words used are fairly capable of an interprétation by which, as the 
facts bave now developed, they bring about the same resuit as if the 
représentation had been true, the law should give them that construc- 
tion, rather than one wholly subversive of the admitted intent. 

This paper must.be construed according to its peculiar and, we 
think, unique language. Upon the critical point, we get no satisfac- 
tory help from any of the cases cited ; but as the resuit of ail the con- 
sidérations recited, we conclude that the promise to complète the well 
within the year should be treated as a condition, upon breach of which 
the rights of the lessees would terminate unless a future rental was 
paid as specified. 
259 F.— 4 
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The attempt to pay by mail was insufficient. The contract did not 
provide for such payment; to say the most, it only hints at it by its 
provision that a receipt for the payment shall be mailed ; and there is 
no sufFicient évidence of a gênerai custom for such payment, of which 
Mrs. Hamilton had knowledge or should be presumed to hâve knowl- 
edge. 

[3] The final position of plaintiffs is that since they endeavored to 
make payment promptly, and failed to do so only because of a mis- 
chance, equity should relieve them from the resulting hardship. We 
cannot regard plaintiffs' equities as so superior to those of défendants 
as to justify this resuit. Défendants purchased with knowledge of 
the former lease, but Mrs. Hamilton told them it had expired, they 
believed that it had, and we find that it had. Neither Mrs. Hamil- 
ton nor the other défendants knew that plaintiffs had made any at- 
tempt to pay. Apparently this attempt was first heard of, by her or 
by them, when this bill was filed. When the second lessees took their 
lease, their optional period was only three months; they actually in- 
tended to proceed promptly, and they did; within three months they 
had expended over $4,000 on the property and had developed it suc- 
cessfully. Plaintiffs, seemingly, never intended to do anything ex- 
cept to speculate. Neither they nor their assignors ever went upon 
the premises during the first year, or, so far as the record shows, went 
into the vicinity or engaged in any kind of exploration which would 
affect this property. While they notified défendants that they held 
the first lease and intended to enforce it, they did not give notice that 
they had made the required payment and thus kept it alive, nor did 
they otherwise make protest or claim, but stood by silently while de- 
fendants were expending their money improving the property. 

The categorical testimony of plaintiff's agent that for nearly three 
months he did not know of this drilling and actual oil discovery being 
carried on by the défendants tipon this and adjoining properties need 
not be doubted; but the claim that both of plaintiffs and those repre- 
senting them neither knew nor were chargeable with knowledge of 
such important developments in a région where they were interested 
and about 10 miles from where they kept their principal ofSce, is 
not very crédible. True, they had a légal right to take a spéculative 
lease, and reap if others sowed; but if they suffer légal disaster in 
their harvest, a court of equity will not be anxious to help them out. 
The prayer of Mrs. Hamilton that the first lease be set aside because 
of the fraud practiced on her by misrepresenting its purport (if its 
purport be as now claimed) is at least as appealing as plaintiffs' request 
to be saved from a loss of their profits. 

We think that the légal title of défendants is superior, and their eq- 
uities not less. It follows that they are entitled to a decree upon their 
cross-petition, and the decree below must be reversed, and the case 
be remanded for that purpose. 

On Rehearing. 

[4] Upon considération of the pétition of the appellee for rehear- 
ing, it appears that, after the submission of this case to this court and 
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immediately before its décision, an opinion was announced by the 
Kentucky Court of Appeals in Ohio Valley Oil & Gas Co. v. Irvine 
Development Co. (May 2, 1919) 212 S. W. 110, which opinion is said 
to announce a rule inconsistent with the resuit reached by this court 
in this case, and that the Kentucky Court of Appeals bas denied a re- 
hearing in that case after our opinion in this case was brought to its 
attention. It further appears that the opinion of the Kentucky Court 
of Appeals may well be thought to rest essentially upon facts sufficient 
to distinguish that case f rom this, and that the rehearing may well hâve 
been denied, in whole or in part, for this reason. 

It further appears that in any event at the time this controversy 
arose and this case was submitted to this court, there was no fixed and 
settled rule of law in Kentucky declared by its court of last resort and 
inconsistent with our opinion. 

Thereupon the appellee's pétition for rehearing in this cause is 
denied. 



SMITH V. CARUKIN. 

In re HENDRICKSBN. 

(Circuit Court of Appeals, Sixth Circuit. May 6, 1919.) 

No. 3244. 

1. Sales <S=:5474(2) — Conditional Sales — Validitt as Against Cbeditors. 

Althougli a chattel mortgage In Mlchigan Is invalld as against certain 
crerlitorp, unless recorded. a condltlnnal contraet of sale, wliich reserves 
title to the vendor, is valid at the suit of the vendor, even as against 
slmilar creditors. 

2. Bankruptct ®=5l84(2) — Conditional Sale — ^Application of Recoeding 

Stattjte. 

In View of the contraet, whereby petitioner had sold a motor tmck to 
a banknipt, which required petltloner's written consent to any resale 
that might be made hy the bankrupt, Acts Mich. 1915, No. 64, provldlng 
that, where the property sold Is Intended for resale by the contraet vendee, 
the instrument must be recorded like a ehattel mortgage to protect the 
vendor, held not to apply to the case. 

3. BANKntrPTCY <S=>184(2) — Conditional Sale — CnARACTER ab Sucn and Not 

AS MOBTGAOE. 

Contraet for sale of motor truck to a bankrupt provldlng for payment 
In installments, and that title should reinaln in the seller as his equlty 
appeared from time to time sufficient to secure him, etc., hcld not a pass- 
Ing of title with a reserved lien (that Is, a chattel mortgage), so that 
the instrument required recording under the Mlchigan rule to protect tiie 
seller against the bankrupt's trustée. 

4. Bankrtjptcy ®=»363 — Filing of Claim — Réclamation Pétition — Elec- 

tion. 

Conditional seller of motor truck to bankrupt, by flling gênerai clalm 
against the banknipt for the purchase priée named in the contraet, the 
indebtedness belng elairaed only if the seller's pétition to reclaim the 
motor truck faîled, held not to hâve elected his remedy as against the 
gênerai assets of the estate. 

Appeal from the District Court of the United States for the vSouth- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

iÊ=>For other cases see same topic & KBY-NUMBBB in ail Key-Numbered DIgests & Indexes 
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Pétition by James W. Carukin against Edward L. Smith, trustée in 
bankruptcy of Julius P. Hendricksen, for réclamation of a motor 
truck. From an order granting the pétition, the trustée appeals. Af- 
firmed. 

Albert R. Dilley, of Grand Rapids, Mich., for appellant 
Elvin Swarthout, of Grand Rapids, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, " Circuit 
Judges. 

DENISON, Circuit Judge. Carukin filed a pétition with the réf- 
érée in bankruptcy seeking réclamation of a motor truck which Carukin 
had owned and which he had turned over to the bankrupt, under a con- 
tract of sale which purported to reserve the title until the price was 
paid. The référée held that the attempted réservation of title was in- 
valid; on pétition to review, the District Judge reached the contrary 
conclusion and granted the pétition, and the trustée appeals. 

The written instrument involved is more or less informai. It is given 
in the margin.^ Hendricksen, the bankrupt, was doing business un- 
der the name "Acme Service Co." The relations between the parties 
were somewhat close ; Carukin depended upon the bankrupt to do what 
was right for the interest of both ; and this document was written by 
the bankrupt and presented by him to Carukin, and by the latter signed 
without outside advice and apparently without close attention. 

[ 1 ] A chattel mortgage, in Michigan, has long been invalid as against 
certain creditors, unless it was recorded ; while a conditional contract 
of sale which reserved the title to the vendor has been held valid at 
the suit of the vendor, even as against similar creditors. The Michigan 
décisions on this subject are recited and discussed in our opinions in 
Mishawaka Co. v. Westveer, 191 Fed. 465, 112 C. C. A. 109; Deere 
Co. V. Mowry, 222 Fed. 1, 137 C. C. A. 539; Wood Co. v. Croll, 231 
Fed. 679, 145 C. C. A. 565. Some further and more récent décisions 
of the Suprême Court of Michigan are hereafter noted. 

Thèse décisions may be summarized as drawiftg the distinction, 
regardless of the précise form or words of the contract which purports 

1 This is to witness that the Acme Service Company has received from 
James W. Carukla, one Stegeman two-ton motor truck (No. 1565) for which 
it agrées to pay seventeen hundred and seventy-flve dollars ($1,775), as fol- 
lows: 

Five hundred dollars ($500) on July 5th and the remainlng $1,275 in 
monthly payments of about one hundred dollars ($100) until fully pald. 
Thèse monthly payments to begin about August 20th, 1917, and interest at 
the rate of six per cent. (6%) per annum to be computed and paid monthly. 

Title fo remain in James W. Carukin, as his equity appears from time to 
tinae, sufficlent to secure him for amount unpaid at such times. 

Acme Service Company to keep sald truck insured against flre and covered 
by property damage Insurance to secure sald James W. Carukin. 

Acme Service Company further agrées not to sell, transfer or asslgn thia 
contract without the written consent of sald James W. Carukin. 

Dated at Grand Rapids, Mich., July 5th, 1917. 

Acme Service Company, 
Julius Hendricksen. 
James W. Carukin. 
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to reserve title, between one which passes title to the vendee and re- 
serves or passes back a lien for the unpaid price and one which is truly 
executory as to the passing of title and déclares conditions untiî the 
performance of which the title never passes. They ail recognize the 
distinction just noted ; but there has been difficulty — perhaps confusion 
— in the application of this distinction to the varying facts of many 
cases. Much of the difficulty which this court has experienced, and, 
we think the same may be said as to the décisions of the Michigan Su- 
prême Court, has arisen because it was attempted to apply the form 
of a contract of sale with réservation of title to a transfer of ordinary 
merchandise to a merchant for the purpose of being resold by him and 
with the understanding that his vendee would get a good title. Each 
one of the above-cited décisions of this court and many of those in 
Michigan involve this situation and présent this difficulty. Whatever 
was said in thèse cases by that court or by this was with référence to 
problems developed by this anomaly, and we are not inclined to ex- 
tend unnecessarily their application to cases not involving that situa- 
tion. 

[2] A récent Michigan statute (Act 64 of 1915) has largely settled 
this particular difficulty by providing that in certain classes of sales 
(of which this may be one), where the property is intended for resale 
by the contract vendee, the instrument must be recorded like a chat- 
tel mortgage, and the name by which it should be called therefore be- 
comes immaterial. If this statute applies to the présent case, the re- 
suit reached by the District Judge was wrong and the underlying ques- 
tion would need no attention. We therefore first consider the ap- 
plicability of this statute. Was this motor truck intended for resale? 

The statute does not, in so many words, limit itself to cases of resale 
by the vendee ; but if it is clear that the only resale contemplated was 
to be one with the spécifie consent of the vendor — that is, one made 
jointly by the contract vendor and the contract vendee — the spirit and 
purpose of the statute would not be involved, and it should not be so 
construed to aflfect such a transaction. 

Undoubtedly, both parties contemplated that this motor truck might 
be resold ; that is admitted by Carukin ; but, as we read the contract, 
it expressly provides that the resale can be made only with Carukin's 
written consent. Such a resale as was in contemplation would neces- 
sarily be of one of two classes ; It might be for enough cash so that 
the bankrupt could simultaneously pay Carukin in full, and Carukin 
would bave no f urther interest in the terms or conditions ; or it might 
be on such terms that some or ail of the unpaid purchase price would 
become a debt from the new purchaser to, or for the benefit of, Caru- 
kin. The express provision was that "this contract shall not be as- 
signed" without Carukin's consent. The trustée claims that this con- 
tract provision relates to the second class just mentioned, but not to the 
first. To assume that it does not reach the first as well, is to beg the 
question. If, indeed, title is reserved in Carukin, then the bankrupt 
cannot pass title to any purchaser except by assignment of this very 
contract. No matter if the whole price were planried to be paid in cash, 
it is obvions that if anything obstructed the completion of the deal, the 
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new purcliaser would be entitled to the property only because he had 
become, however informally, the assignée of the bankrupt's interest 
under this contract. It follows that the requirement of Carukin's writ- 
ten consent reached any sale that might be made. We are therefore 
satisfied that the statute does nôt apply. 

[3] Corning back to the underlying question: It is sought to clas- 
sify the transaction as a passing of title and a reserved hen, because 
the title was to remain in Carukin "as his equity appears f rom time to 
tinie, sLifficient to secure him for the amount unpaid at such times." It 
is said that this demonstrates the dominant thought to be to secure 
Carukin for his debt, thus constituting it really a mortgage. It clearly 
has a tendency in this direction ; but the mère use of the words "equity" 
and "secure" cannot control. In the plainest and clearest case of a 
mère executory contract of sale with installment payments, the équitable 
interest of the vendor is only that he shall get his money, and it is 
natural to speak of this interest as "his equity" ; and, in a very common 
and fair sensé, the réservation of title is, in the same case, for the pur- 
pose of "securing" payment of the purchase price. On the other hand, 
this instrument lacks entirely thèse éléments which are most essential 
as matter of form to make it a conveyance of title with a mortgage 
back or reserved lien. There are no words of conveyance; there was 
no bill of sale ; there was no invoice or other customary incident of 
transferring title; and there were no promissory notes creating an 
apparently independent obligation to pay. If the clause reserving title 
in the vendor had been entirely omitted, the document would still hâve 
been, in form, a mère executory contract of purchase. Nor is any way 
provided for getting the benefit of the security and preserving the 
balance of the obligation — as would be appropriate to a mortgage. The 
paper seems to contemplate no remedy for the vendor, excepting that 
réclamation which, without mention, appertains by law to a réservation 
of title ; and this tends to show that the title did not pass. 

Upon the whole, when we corne to classify the instrument as a con- 
ditional sale or as the réservation of a lien, we consider it ambiguous, 
and when we take into account the aggregate of the contract provisions 
and also ail the conduct and relations of the parties which the record 
discloses, and observe the question in the light of the rule that ambigu- 
ities will be solved against that party who was relied upon to, and who 
did, sélect the language of the contract, we conclude that the judgment 
of the District Court was right, that the instrument was not of the class 
requiring record, and that Carukin's title is superior to the trustee's.^ 

[4] It is also urged that, because the petitioner has filed a gênerai 
claim against the bankrupt for the purchase price named in this con- 
tract, réclamation should not be permitted. Of course, the filing of 
such a claim would sometimes be an élection which would bind the 
petitioner; but hère there was a careful disclaimer of any such re- 

2 See, and compare, Atkinson v. Japlnk, 186 Mlch. 335, 152 N. W. 1079; 
Mishawaka Co. v. Stanton, 188 Mlch. 237, 154 N. W. 48, L. R. A. 1917B, 651 ; 
Luce V. Stott, 201 Mich. 587, 167 N. W. 869 ; Young v. PùilUps, 202 Mich. 480^ 
168 N. W. 549; Id., 20îi Mlch. 566, 169 N. W. 822. 



SCHAMBS V. FIDELITT 4 CASUALTT CO. 55 

(269 F.) 

suit. The proof of claim, which named several différent debts besides 
this one, was in this language : 

"Tbere is due afflant $1,125, and interest from July 5, 1917, the unpaid 
purchase priée of another Stegeman truck, the title to whlcti is in afflant. 
See his pétition relative to it, filed witti the référée hereln, on January 24, 
1918, on which afflant relies." 

The proof of debt and réclamation pétition must therefore be con- 
sidered together, and the reasonable construction is that the indebted- 
edness is claimed only in case the pétition fails. 

The order of the District Court is afifirmed. 



SCHAMBS V. FIDELITY & CASUAI;TY CO. OF NEW YORK (two cases). 

(Circuit Court of Appeals, Sixth Circuit AprU 8, l»ia.) 

Nos. 3232, 3236. 

1. Courts ©=3342 — Fédéral Courts — Equity Jueisdiction — Waiver. 

Wliere a surgeon became bankrupt when a Judgment for malpractice 
was rendered against hini, an action by the trustée in bankr)iptcy agains»! 
a so-called liability Insurer, which agreed to indemnify the surgeon for 
llnbility for malpractice, etc., must he considered to be one at law, tliough 
the parties proeeeded on the assumptlon that it was one In equity, so an 
appeal from the judgment for insurer must be dismissed. 

2. Insukance <®=3i46(3) — Liability Insurance — Polict. 

A policy of Insurance should be construed favorably to the insured, and 
against the insurer, if the language leaves the matter In doubt. 

3. Insurance <S=»514 — Liability Insubance — Polict — Constuuotion — 

"Loss." 

Where a polley insurlng a surgeon against loss from liability for mal- 
practice, and requirlng the insurer to défend, etc., dld not use language 
specifically showing that no action could be maintalned thereon until tne 
insured had suffered and pald à judgment, held, that the Indemnity was 
not llmlted merely to sums paid by the surgeon ; so, where the surgeon be- 
came a voluntary bankrupt after rendition of judgment for malpractice, 
such judgment eonstituted a loss wlthin the tenus of the policy, and the 
trustée in bankruptcy rnight sue for beneflt of judgment créditer, who was 
the sole créditer seheduled. 

[Ed. Note. — Por other définitions, see Words and Phrases, First and 
Second Séries, Loss.] 

Appeal from and in Error to the District Court of the United States 
for the Eastern 'Division of the Northern District of Ohio ; D. C. 
Westenhaver, Judge. 

Action by Wallace L. Schambs, trustée in bankruptcy of H. D. 
Fowler, against the Fidelity & Casualty Company of New York. 
There was a judgment for défendant, and plaintiff appeals and brings 
error. Appeal dismissed; judgment reversed, and cause remanded 
for new trial, on writ of error. 

The bankrupt, Fowler, was a surgeon. He carried with the appellee (here- 
inafter called the Company) a policy of so-called liability Insurance, limited to 
.Sô.OOO. An action for malpractice was brought against him by one Rains- 
ford. Tlie company assumed the défense of the suit. Rainsford obtained 
judgment for $10,000. The company, with the consent of the assured, decided 

^=sFor other cases aee same toplo & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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not to proséeute any proceeding for revlew. Thereupon Dr. Fowler flied a 
voluntary pétition and was adjudged a bankrupt. He scheduled tlils judg- 
ment as his only debt, and showed assets ot some $400. The trustée in bank- 
ruptcy, after provldlng for expenses, pald a 2 per cent, dividend upon thi» 
claim — the only one proved — and thereupon brought this action in the court 
below to recover from the company the $5,000 named in the pollcy. The Com- 
pany clalmed It was liable only for what Dr. Fowler or hls trustée had pald 
to Ealnsford, vlz. $200. The trial court took thls vIew, and from a judgment 
accordlngly the trustée prosecutes both error ànd appeal. 

That portion of the policy whlch directly Imposes llablllty reada as fol- 
lows: "[The Company] does hereby agrée: (1) To Indemnlfy the • * » 
assured against loss from llablllty Imposed by law upon the assured for dam- 
ages on account of bodily injuries or death suffiered by any person or persons 
in conséquence of any malpraetice, error or mistake of the assured. * * * 
(2) To défend, in the name and on behalf of the assured, any suit brought 
against the assured, etc." 

ilater clauses spedflcally provlded (7) that the company would continue the 
défense of any such suit "until a final décision is rendered In the assured's 
favor, or until the case has been appealed to the hlghest court to whlch an 
appeal can be taken, or until the suit has been settled with the written con- 
sent of the assured," and (9) that the assured should not "voluntarily assume 
any liabillty nor incur any expense, • * ♦ nor, except at hls own cost, 
settle any claim, nor * * • interfère in any negotlatlons or légal pro- 
ceedings conducted by the company on account of any claim." 

Louis H. Winch, of Cleveland, Ohio, for appellant and plaintiff in 
error. 

H. M. Roberts, of Cleveland, Ohio, for appellee and défendant in 
error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
The pétition by which the action was begun did not undertake to clas- 
sify itself as a déclaration at law or a bill in equity. It was docketed 
as if in equity, but asked no spécifie relief of any kind, excepting a 
money judgment. The answer did not deny jurisdiction in equity. 
The case was submitted to the District Judge upon an agreed state- 
ment of facts. We fail to see any color of right to proceed in equity, 
which would be sufficient to support equity jurisdiction, even in the 
présence of as much of a waiver as the parties can make (Toledo Co. v. 
Computing Co. [C. C. A. 6] 142 Fed. 919, 923, 74 C. C. A. 89), and 
we think the action must be considered to be at law. It follows that 
the appeal. No. 3232, must be dismissed, and the merits of the case 
will be considered under the error proceedings. No. 3236. 

[2,3] Upon the merits, the controlling question is this: Did the 
company indemnify against any part of the Rainsford judgrhent which 
Dr. Fowler or his estate had not paid? The question, in somewhat 
analogous cases, has been considered to be whether the indemnity was 
against liability or was only against ultimate loss, and there is sup- 
posed to be a sharp conflict of authority between the cases which classi- 
fy such policies in one or the other category, although, when we corne 
to consider the peculiar language of this policy, we do not find any em- 
barrassing conflict. 



BCHAMBS V, FIDBLITT A CASUALTT CO. 57 

(269 P.) 

In policies of this nature, the distinction was early recognized be- 
tween insurance against liability and indemnity against damages. Gil- 
bert V. Wiman, 1 N. Y. 550, 49 Am. Dec. 359. In view of this dis- 
tinction, it became common to insert in such policies the provision 
known as the "no action" clause, which provided that (e. g.) : 

"No action shall lie against the company as respects any loss under this 
poliey, unless it shall be brought by the assured hlmself to reimburse hlm 
for loss actually sustained and paid by him in satisfaction of a judgment 
af ter a trial of the issue." 

Under such "no action" poliey, it was held, in Massachusetts, that 
the plain and express language of the poliey must be given cfïect, and 
that the duty to indemnify did not arise until the judgment was paid. 
Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981. The resuit in this 
Massachusetts case bas been quite generally adopted in cases involv- 
ing "no action" policies ; and the présence of this clause has usually 
been given the controlling force which it seems to merit.^ On the 
other hand, it was held in New Hampshire that such a poliey would be 
construed as indemnifying against liability as soon as the liability was 
fixed by judgment. Sanders v. Frankfort Co., 72 N. H. 485, 57 Atl. 
655, 101 Am. St. Rep. 688. This opinion has been followed in only 
one case involving the same kind of poliey.^ 

The common intent of the parties must control, and there is, to say 
the least, serious difficulty in thinking that the parties intended that the 
duty to indemnify should arise before payment of the judgment, when 
they bave, in express words, said that it shall not arise until after 
that event. However, this case does not require us to choose as be- 
tween thèse conflicting views. This poliey was drawn by the insurer; 
the company was presumably familiar with the common use and with 
the adjudged effect of this "no action" clause; and it omitted that 
clause from this poliey. It chose rather to rely upon language which 
lacks that certainty and freedom from ambiguity which might bave 
been had, and the language which it selected must be construed ac- 
cording to the usual rules for ascertaining its true intent. 

The plaintiff contends that clause 2 and the later clauses, the sub- 
stance of which has been stated, are inconsistent with clause 1, and 
so neutralize what might otherwise be thought the plain limitation of 
clause 1. We cannot find any substantial inconsistency. The phrase 
"loss from liability" necessarily contemplâtes the existence of two 
things : The précèdent liability and the resulting loss. There can be 

1 Frye v. Bath Ce, 97 Me. 241, 54 Atl. 395, 59 L. R. A. 444, 94 Am. St. Rep. 
500; Carter v. ^tna Co., 76 Kan. 275, 91 Pac. 178, 11 L. R. A. (N. S.) 1155; 
Cushman v. Fuel Co., 122 lowa, 656, 98 N. W. 509; Finley v. Casualty Co., 113 
Tenn. 592, 602, 83i S. W. 2, 3 Ann. Cas. 962 ; Fidelity Co. v. Martin, 163 Kv. 
12, 173 S. W. 307, L. R. A. 1917F, 924 ; Stenbom v. Brown Co., 137 Wls. 564, 
119 N. W. 308, 20 L. R. A. (N. S.) 956; Allen v. .^Etna Co. (C. C. A. 3), 145 Fed. 
881, 76 O. C. A. 265, 7 L. R. A. (N. S.) 958. 

2 Patterson v. Adan, 119 Minn. 308, 315, 138 N. W. 281, 48 L. R. A. (N. S.) 
184. The New Hampshire case is fully approved in the dissenting opinion in 
Fidelity Co. v. Martin, 163 Ky. 12, at page 31, 173 S. W. 307, L. R. A. 1917F, 
924, and Its prinelple seems to hâve ruled Davies v. Maryland Co., 89 Wash. 
571, 154 Pac. 1116, 155 Pac. 1035, L. R. A. 1916D, 395, 398. 
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no loss unless there is a liability. We may for the moment allow de- 
fendant its interprétation of the wcrd "loss," and concède that it means 
only payraent or collection, and still it would be entirely natural that 
the Company should hâve the right to intervene and take entire control 
of the proceedings which fix liability, and hâve the right to defeat that 
liability if it could — even against the will of the assured. It would 
therehy only be protecting itself against that ultimate "loss" which it 
had insured. Nor can we think that the word "défend," in clause 2, 
rightly means "successfuUy défend." True, the covenant is to défend 
the suit, and judgment and exécution are parts of a suit ; but to say 
that an agreement to défend a suit carries a liability to pay the judg- 
ment that may be recovered would be an extension of the ordinary 
meaning of the word. If the plaintif? weré at liberty to consider and 
rely upon clause 7 in this connection, it might argue that the meaning 
of the covenant to défend would be broader, and might be sufficient 
for its theory, because clause 7 agrées to continue the défense at least 
further than it was carried in this case; but Dr. Fowler expressly 
released the company from the performance of this clause. In so far 
as he represents Dr. Fowler, the trustée cannot deny the effect of this 
release ; and since the failure to continue the défense further could 
not hâve prejudiced Rainsford, who was the only creditor, the trustée, 
as representing creditors, is equally without standing to complain. 

However, the fact that the later clauses are not inconsistent with a 
limitation of the company's ultimate liability to that which is measured 
by the money paid by, or taken from^ the assured, does not prevent 
thèse later clauses from serving to interpret clause 1. "Loss" is not 
a word of limited, hard and fast meaning. There are many kinds of 
loss, besides money out of pocket. No man would doubt that he might 
rightly call a "loss" that event which changed his status from solvency 
to insolvency, and compelled him either to go through bankruptcy or 
else be unable to own any property as long as he lived. Indeed, in 
ihe strictest sensé of the word, the business man against whom a judg- 
ment of this kind became final during a fiscal year, so that at the end 
of that period he must carry it on his books as a liability, would, ac- 
cording to ail familiar Systems of bookkeeping, enter it as a loss for 
that period, and treat it accordingly; and he would seem to hâve a 
right to deduct it from his gross income under the permission of the 
income tax law to deduct "losses." It is clear to us that, as this word 
is used in clause 1, it is ambiguous, and may hâve attributed to it 
either of the meanings claimed by the respective parties hère, accord- 
ing as the whole contract and the conceded circumstances may dictate.' 

It is the familiar rule that ambiguities in such contracts are solved 
against the interest of the insurer. "A policy of Insurance, prepared 
with much care for the interests of the insurer, should be construed 
f avorably to the other party if the language employed leaves the matter 
in doubt." Casualty Co. V. Cumberland Co. (C. C. A. 6) 152 Fed. 961, 

3 "In the partance of the business of Insurance * * • the liability Is 
called a loss." State v. Railway Ce, 68 Ohlo St. 9, 30, 67 N. E. 93, 96 (64 U 
B. A. 405, 96 A m. St Rep. 635). 
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963, 82 C. C. A. 315, 12 L. R. A. (N. S.) 478.. This thought has spécial 
force in a case where, as hère, the insurer, in drafting the contract, 
discarded a form of contract which was in common use and which 
would hâve made the intent entirely clear according to its présent claim, 
and used instead language which is capable of the construction claimed 
by plaint! ff. 

The inference which would naturally be drawn by the ordinary man 
is important to observe, in interpreting such a contract. The assured, 
in this class of contract, unless the contrary is clearly brought to his 
attention, must suppose that he is getting protection against tlie re- 
sults of an adverse judgment. That he should carry what is called 
indemnity on account of damage suits, and find it of no help unless he 
first raised the money to pay the judgment, perhaps by stripping him- 
self of ail his property and at a sacrifice, would surely be a surprise to 
the ordinary policy holder; nor is it reasonable to suppose, unless it 
is made very plain, that he would deliberately take such a contract. 

The solvency of ail parties is the normal thing with référence to 
which contracts are made, and in interpreting the language used, we 
must suppose the assured was expected to discharge the obligations 
which the law might impose. If it is intended to provide for the ab- 
normal situation where the assured refuses to perform his légal dutj' 
and becaijse of insolvency the law cannot compel performance, lan- 
guage should be used which clearly reaches the unusual condition. 

The peculiar results which would flow from adopting the com- 
pany's construction may be considered. If the insured, against whom 
a Personal in jury judgment is rendered, has no property, he may dé- 
cline to pay any thing, thereby making the company's liability dépend 
upon the assured's future acquisition of property so that something 
may be collected, or he may borrow from friends as much as he can, 
perhaps giving the insurance policy as security, and then whatever he 
pays on the judgment becomes a claim under the policy. If the judg- 
ment against the assured is $5,000, but only $3,000 can be and is collect- 
ed from him on the judgment, he may collect from the insurance com- 
pany $3,000, whereupon he will hâve further assets from which the 
balance of the judgment may be made; but he would apparently 
hâve no further recourse against the company, since the policy gives 
only one cause of action. Several such complications suggest them- 
selves; and it is not likely that the parties intended to make a con- 
tract where liability would be dépendent upon the whim of one party, 
or where it only partly covered the damage the whole of which it pur- 
ported to reach. "A contract ought not to be construed to an absurd 
conclusion, if a reasonable one is possible." Casualty Co. y. Cumber- 
land Co., supra, 152 Fed. at page 963, 82 C. C. A. at page 317, 12 L. 
R. A. (N. S.) 478. 

Spécial difficulties to which the company's theory leads, in case of 
the insured's bankruptcy, are entitled to notice. Where, as hère, there 
is only one creditor, the measure of damage is troublesome enough ; 
but in the ordinary case there seems no satisfactory way of computa- 
tion. Some of the difficulties were stated by the présent Mr. Justice 
Pitney in Beacon Co. y. Travelers' Co., 61 N. J. Eq. 59, 64, 47 Atl. 579, 
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and though the appellate court in that case (Travelers' Co. v. Moses, 
63 N. J. Eq. 260, 49 Atl. 720, 92 Am. St. Rep. 663) undertakes to 
formulate a measure of damages, we are unable to apply that formula 
satisfactorily to the facts of this case, and it impresses us as some- 
what arhitrary. The presumptions are against any intent by the par- 
ties to make a contract leading into such by-ways, 

Evidently, their minds were largely centered upon the judgment 
which should fix the assured's liability, a considérable part of the 
contract is devoted to that subject and to disposing of the attendant 
conditions, and this distinctly tends to show what sort of a "loss" was 
in contemplation. When we give due weight to thèse portions of the 
contract and to each of the considérations which we hâve mentioned 
as bearing on the construction of the whole, we are satisfied that when 
the parties, in clause 1, referred to a "loss from liability," they in- 
tended that kind of a loss which, in ordinary nomenclature and thought, 
cornes into existence when the liability of the assured becomes irre- 
tricvably fixed. 

A careful review of ail the cases cited from the varions courts dis- 
closes not one, where the policy has indemnified against "loss from 
liability," has contained the obligation to assume and conduct the 
défense to a final judgment, and has not contained a "no action" clause, 
and yet where the company's liability has been limited to the assured's 
money out of pocket.* On the contrary, our conclusion as to the true 
meaning of such a policy finds direct support in Maryland Co. v. Pep- 
pard, 53 0kl. 515, 157 Pac. 106, L. R. A. 1916E, 597, and Blanton v. 
Kansas City Co., 103 Kan. 118, 172 Pac. 987, L. R. A. 1918E, 541. 
The numerous other cases cited as upholding the insurer's liability 
are ail instances of clear and unquestionable indemnity against liability, 
rather than against loss." 

In No. 3236, the order will be that the judgment below be reversed, 
and the case remanded for a new trial in accordance with this opinion ; 
in No. 3232, the appeal is dismissed. 

* I^we y. Fldelity Co., 170 N. O. 445, 87 S. E. 250, may be such a case, though 
the présence of the covenants to défend does not appear ; and see Atlas Co. v. 
Georgia Co., 129 Tenn. 477, 483, 167 S. W. 109, so holding, but plainly oblter. 

B American Co. v. Fordyce, 62 Ark. 562, 568, 86 S. W. 1051, 54 Am. St. Rep. 
305; Fidellty Co. v. Fordyce, 64 Ark. 174, 41 S. W. 420; Fenton v. Fidellty 
Co., 36 Or. 283, 56 Pac. 1096, 48 X,. R. A. 770; Lewinthan v. Travellers, 61 
Mise. Rep. 621, 113 N. Y. Supp. 1031 ; Anoka Co. v. Fidellty Ce, 63 Mlnn. 286, 
292, 65 N. W. 353, 30 L. R. A. 689 ; Hoven v. Employers' Co., 93 Wis. 201, 207, 
67 N. W. 46, 32 L. R. A. 388 ; Sheehan v. Farwell, 135 Mich. 196, 97 N. W. 728 ; 
Ross V. American Co., 56 N. J. Eq. 41, 38 Atl. 22; Fritchle v. MlUers' Co., 197 
Pa. St. 401, 47 AU. 351 ; Pickett t. Fidellty Co., 60 S. 0. 477, 38 S. E. 160, 629 
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LAKEWOOD ENGINEERING CO. v. NEW YORK CENT. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. February 5, 1919.) 

No. 3201. 

1. Caeeiebs <S=>189— Rates — Right of Shippee. 

A shipper of goods bas the right to refrain from assembling Its ultimate 
product, or to disassemble the same, for shipment in any way that will 
make the shipment take a lower traflîc rate than If the articles were in 
final form. 

2. Carriers ©=189 — Rates — "Portable Railway Tback Set tjp in Sections." 

Though a manufacturer of portable railway track did not attach to the 
rails the plates and bolts, although the sections consisted of two steel rails 
and Steel cross-ties, which were riveted together, held, that the article 
was a "portable railway track set up in sections," within the tarife pro- 
vlding for that class of articles, and shipper was not entitled to commodi- 
ty tarifl on iron and steel rails and cross-ties. 

3. Carriers <®=5l92 — Rates — Contbact. 

Though shipper billed and carrier transported its articles under a par- 
ticnlar tarifiE for a considérable tiine, notwithstanding articles fell within 
another duly published tariff, held, that the rule that practical construc- 
tion of the contract of both parties will govern does not apply, so as to 
defeat the carrier's action for the différence between the rate chargea and 
that which should hâve been exacted ; parties havlng no power to vary a 
published tariff, even by express contract. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; D. C. Westenhaver, 
Judge. 

Action by the New York Central Railroad Company against the 
Lakewood Engineering Company. There was a judgment for plain- 
tiflf, and défendant brings error. Affirmed. 

The plaintiff in error contracted with the French government to manu- 
facture and sell a quantity of portable railway track, and, in executing the 
contract, had occasion to ship large quantitles of this material over the 
road of the défendant in error, to New York, for export. The track was 
manufactured and shipped in sections. Each section. In order to satisfy the 
contract, would consist of two steel rails in parallel position, steel cross-ties 
riveted at each end thereof to the rails and flsh plates, with the necessary 
bolts for attaching the ends of the rails to the ends of those of the adjacent 
section. There was in force a classification which, among an infinité varlety 
of items, contained the following: "Tracks, portable railway, set up in sec- 
tions (carload minimum weight 36,000 pounds) ; less than carloads, thlrd 
class; carloads, flfth class." The classification also contained this rule: 
"When articles which are not speciflcally provided for • * » are offered 
for transportation, agents may bill same at the ratings provided for anal- 
ogous articles, notation to that effeet to be made on waybills; and will at 
once report the facts to their gênerai freight department, In order that spé- 
cifie classification may be provided for." There was also an express provi- 
sion that "articles not enumerated will be elassed with analogous articles." 
A tariff duly published provided a rate of 22.4 cents per 100 pounds for ar- 
ticles belonging to the flfth class. There was also in force a commodlty 
tariff which contained the following item: "New iron and steel rails and 
iron and steel railroad cross-ties, for export only. In carloads; minimum 
weight 20 tons of 2,240 pounds." The rate fixed for this commodlty was 10 
cents per 100 pounds. 

In the bellef that it would gain certain rightful advantages thereby, the 
shipper dld not completely assemble its sections in the manner above de- 

^=3For other eues see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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scrlbed. It dld not attach to the rails the plates and bolts, but shîpped 
thege separately and pald the frelght thereon under another spécial commod- 
ity tai-iff, whieh ail parties agrée vvas applicable to the plates and bolts thus 
movlng by theniselves. The remalnder of the product, as above described 
and in sections of varying length, vvas tliereafter continuously shipped in this 
imperfectly completed forni. The tlrst shipments were Inspected by the rep- 
résentative of the railroad designated therefor, and were by hlm pronounced 
to be the article named In the commodity tarlff, and to be entltled to shlp- 
ment at the 10 cent rate. About 100 cars were billed and shipped accord- 
Ingly, and the shlpper pald to the railroad the freight thereon. The sub- 
ject-matter then comlug to the attention of another inspector, he thought the 
product in question ought to be shipped as fifth class and at the higher rate. 
The question vs'as referred to a sort of appellate Inspection board provlded 
for that purpose by the associated rallroads, and thls board affirmed tlie 
opinion of the second inspector. Thereafter the shlpper continued to bill 
its shiproents as under the commodity tarlff and to pay the freight therefor ; 
the railroad changed the billing se as to show a shlpment under the classifi- 
cation, accepted the payments made as belng payments on account and ren- 
dered biils for the différence. This course of business continued for some 
time, but eventually the railroad refused to accept any further shipments 
without payment In fuU at the higher rate, and brought this suit for the 
balances whlch had accumulated after it had begun to insist that the higher 
rate was the làwful one. 

The case came on for trial before a jury. During the progress of the 
trial, the District Judge reached the conclusion that, as matter of law, the 
railroad was entltled to recover, and directed a verdict accordingly. The 
shlpper brings thls writ of error. 

Mark A. Copeland, of Cleveland, Ohio, for plaintiff in error. 
S. H. West, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
Without doubt, the shipper had the full right to refrain from assem- 
bling its ultimate product or to disassemble the same for shipment in 
any way which would make the shipment take a lower tariflf rate than if 
the article were in final form. In re Suspension of Western Classifi- 
cation No. 51, I. C. C. No. 9, 25 I. C. C. 444, 487. If, therefore, with- 
in the true meaning of thèse two tariffs considered together, the de- 
fendant's product, in the form in v/hich it was shipped, was rightly 
billed under the commodity tariff, the shipper has paid in full ail 
lawful charges and there could be no recovery. 

We assume, for the purposes of this opinion, and without under- 
taking to décide whether the assumption should in some cases be lim- 
ited or qualified, that if there were ambiguity as to the two tariflfs, or 
if there were material uncertainty as to the proper trade définition of 
an article shipped, there would be an issue of fact, and the action of 
the court below would hâve been erroneous. 

[2] We see no room to doubt that the article shipped was "porta- 
ble railway track, set up in sections." This phrase must be defined 
with référence to the situation in which and the purpose for which 
it is employed. It is familiar expérience that, the same words, found 
in différent surroundings, do not necessarily hâve the same meaning. 
The only claim that this article does not respond to this définition is 
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based iipon the fact that to furnish it would not be, or miglit not be, 
full compliance with the contract of purchase and sale which used 
the same defmition. If a contract of sale were involved, the question 
would need attention ; but we are not concemed with what the phrase 
would mean in another situation. We are only concemed with what 
it does mean in this railroad tariff. While the plates and bolts may 
be an essential part of a "ready to sell" section of a portable track, 
they are plainly but a mère incident or appurtenance to the substan- 
tial thing itself. For purposes of définition and classification, a steam 
engine does not cease to be such because the governor is omitted, nor 
would shoes be anything but shoes, if shipped without buttons or 
laces. Thèse sections might hâve been provided with the bolts and 
plates, but one tie might hâve been left ofï, whereby the sections 
would not hâve been satisf actory for contract delivery until the miss- 
ing tie had been supplied, but we think they would still be "sections of 
portable railway track"; and the. same thought covers the deficiency 
which hère existed. 

Indeed, the shipper's contention is based, not so much on denying 
that this article was rightly denominated "portable railway track set 
up in sections," as upon the theory that it was also properly called 
"steel rails and ties," and hence that the shipper was entitled to the 
lower rate. In considering this contention, we must first observe that 
we are not called upon to make an absolute, but rather a distributive, 
définition. Neither the classification nor the commodity description 
can be fully apprehended without remembering that opposite it there 
stands another description, with which this is to be contrasted, and 
that the question is whether the article clearly belongs in either one of 
the two named classes. We must inquire, therefore, not whether thèse 
articles are, in any sensé of the term, steel rails and ties, but wheth- 
er they may be so considered in spite of the fact tliat they bave an 
alternative and more accurate name. 

It is first urged that the présence of the conjunctive "and" betweeii 
"steel rails" and "steel ties," indicates that the two things were to 
be in association, that the phrase does not refer to rails or ties, and 
that, when rails and ties are permanently joined together, they 
constitute the précise and very thing referred to. We do not 
think so much force can be given to the choice of this single word. 
Sometimes the conjunctive is purposeful and effective to dénote a par- 
ticular meaning, but often the choice between disjunctive and con- 
junctive is casual and indifferently made. Even in the greatest strict- 
ness, the word "and" is not inappropriate to indicate that the specified 
rate is applied to ties and is applied to rails, in each case regardless 
of the présence or absence of the other, Marvel v. Merritt, 116 U. 
S. 11, 12, 6 Sup. Ct. 207, 29 h. Ed. 550. 

It is next said that the shipper always has the choice whether to 
ship an article set up or knocked down, and that named articles do not 
necessarily lose their identity because they hâve been fastened to- 
gether. This is true enough in many cases ; the trouble hère is that, 
by being fastened together to the extent and in the manner employed, 
they at once pass over into a more appropriate classification that is 
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waiting to receive them. Thèse rails and ties ceased to be merely rails 
and ties ; they were the raw materials which had been fabricated into 
something else. 

[3] The third contention on the part of the shipper is the only one 
which, to our minds, is seriously forceful. It is that the railroad and 
the shipper were the two parties to this contract, and that both of 
them for a considérable period of time adopted and carried out a 
construction whereby this freight was to be treated under the com- 
modity tariflf. The familiar rule of practical construction by the par- 
ties is appealed to. If the matter were wholly one of private con- 
tract, it may be that this interprétation by the parties would suffi- 
ciently raTse an issue of f act. We do not undertake to say ; but there 
is more hère than a merely private contract. A duly published tariff, 
in many respects, approximates a statute. Parties hâve no power to 
vary it by their express contract, much less merely by those implica- 
tions arising from their conduct. Severe penalties are provided for 
its infraction or for any differential treatment of différent shippers; 
and it cannot be permitted that the conduct of the railroad, by différent 
agents at différent times, should cause a tariff to mean one thing for 
one shipper and a différent thing for another. We hâve no occasion 
to deny that there may be cases of ambiguity where a gênerai or uni- 
versal course of conduct may support one or the other construction; 
but in this case we think it the duty of the court to ascertain and dé- 
clare the true respective meanings of thèse two tariffs as applied to 
the article hère shipped, and we think the court below right in its 
disposition of the matter. 

This conclusion makes it unnecessary to consider în détail the errors 
assigned as to admission or rejection of évidence; thèse ail become 
merely incidental to the main question. 

The judgment is afïirmed. 



DETROIT UNITED BY. v. WBINTROBB. 

(Circuit Court o( Appeals, Slxth Circuit February 6, 1919.) 

No. 3191. 

1. Eailboads <S=>350(28) — ^Injuries at Crossino — CoisrrBiBUTOET Nkoligence, 

Where drivers approached double-track Interurban rallway, and, though 
waming . bell at crosslng for south-bound cars was rtnglng, and a 
south-bound car was In sight, bell for north-bound cars was not ringlng, se 
that drivers, thinklng that the gestures of the motorman of the south- 
bound car, intended to warn them of a north-bound car, were meant as 
commands to cross qulckly, did se, and were struck by the north-bound 
car, whether they were gullty of contrlbutory négligence in baving falled 
to look carefully for It was a jury question. 

2. Triai, <S=>251(8) — Instruction — Support by Pleadings. 

In an action against an Interurban railroad for deaths at Its crosslng. 
Instruction held not erroneous as submitting the theory of last clear 
chance not pleaded. 

3. Appkal and Ebbob <©=»1050(1) — Habmi,ess Ebbob — Evidence. 

In an action against a railroad for deaths at a crosslng, any technlcal 
Inadralsstbillty of records purportlng to show the rate of eamings of ono 
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décèdent where he had been employed helA harmless to the rallroad, décè- 
dent having been a young and able-bodied man wlthout dispute, while the 
records only purported to show he had been earning 30 cents an hour. 

4. Death <S=1 — Presumptions — Continuance of Life. 

There Is a presumption, when persons are proved to hâve been livlng, 
that the same state of things as to their Ufe continues, at least for a 
relatively short space of tlme. 

5. Deatii 'Ss^e — Action — Bueden to Dispeove Existence of Keneficiaeies. 

In an action for death, the burden Is on défendant to show that dece- 
dent's wlfe and chlldren In a forelgn country swept over by advancing 
and retreatlng armles were dead at the tlme.of suit. 

6. Tbial <®=>260(1) — Instbuctions — Répétition. 

Requests to charge, covered by the gênerai charge so far as they were 
proper, were properly refused. 

In Error to the District Court of the United States for the South- 
ern Division of the Eastem District of Michigan; Arthur J. Tuttle, 
Judge. 

Action at law by Max Weintrobe, administrator of the estate of 
Ruben Gorwitz, against the Détroit United Railway. Judgment for 
plaintiiï, and défendant brings error. Affirmed. 

Benjamin S. Pagel, of Détroit, Mich., for plaintiff in error. 
George E. Brand, of Détroit, Mich., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Ruben Gorwitz and Ben Kuidd were 
driving a fruit peddler's wagon easterly on Ten Mile road, and were 
about to cross the double north and south bound tracks of the interur- 
ban railroad, as they lay along the extension of Woodward avenue, 
several miles north of Détroit. About 500 feet north of the Ten 
Mile road crossing, the railroad tracks, curving northeastwardly, leave 
Woodward avenue and follow Washington street, in the edge of the 
village of Royal Oak. To the south, as thèse men came close to the 
tracks, there was a view for 1,250 feet. Kuidd's brother, Abe Kuidd, 
walked ahead of them across the tracks and signaled them to come 
on. As they approached the tracks, their attention was drawn to a 
south-bound car which came around the curve from Washington 
Street. With this car there was apparent danger of collision ; but the 
motorman began to slow down, signaled with his hand to the wagon 
drivers, and repeatedly sounded his alarm whistle. He intended there- 
by to wam them against the approaching north-bound car; but, tak- 
ing it as a notice to hurry across out of the way, the drivers did so, 
and, entering upon the second track, were struck by the north-bound 
car. Both were killed. The administrator of Gorwitz brought this 
suit, and recovered the judgment against which this writ of error 
is prosecuted. 

A review of the record convinces us that there was évidence tend- 
ing to show négligence on the part of the défendant, and that the jury 
had some sufficient basis for concluding that the north-bound car 

^saTot other cases see same toplc & KET-NUMBEH in ail Key-Numbered Dlgeats à Indexe* 
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was runnîng at a dangerously excessive speed, and that ît did not give 
those warnîngs of its approach which due care required. A récital 
of détails leading to this conclusion would serve no useful purpose. 

[1] The circumstances go far to indicate contributory négligence 
by the wagon drivers. As against the presumption that they toolc 
some précautions as to the north-bound car before they began cross- 
ing, and as against the claim that Abe Kuidd, walking ahead, looked 
to the south at the proper time for looking and saw no car, is the 
physical fact that the ca.r must hâve been in plain sight of any one 
who looked to the south just before they drove upon the north-bound 
track. Whether the necessary efïect of the conceded physical facts 
would be to demonstrate contributory négligence, except for the con- 
sidérations about to be mentioned, we think it unnecessary to décide, 
because there are additional circumstances which made the question 
clearly one for the jury — accepting the évidence, as we must, in the 
light most favorable to plaintifï. At this point the railroad maintained 
automatic electric warning bells, so installed and arranged that they 
would begin to ring when an approaching car was 1,000 feet away 
and continue to ring until the car was past. In the apparent purpose 
to make one bell serve both for the Washington avenue curve and 
for the Ten Mile road corner, the installation was between thèse 
two points. There was a separate bell for each track. The bell . 
which gave warning of a north-bound car approaching was upon a 
post about 200 feet north of the Ten Mile road crossing, while the 
one operated by the south-bound car was about 150 feet further and 
north of the beginning of the Washington avenue curve. The north- 
bound bell was out of order. It had been in this condition long enough 
to charge the railroad company with notice thereof. At the time of 
and just before this accident, the south-bound bell was ringing and 
the north-bound bell was not. If, then, the case may be considered 
with référence to the north-bound bell alone, it présents a situation 
where a warning bell, provided and customarily operated by the rail- 
road company, is silent as the traveler approaches the crossing; and 
its silence is therefore an indication that no train is approaching, and 
in the nature of an invitation to cross; and this situation opérâtes, 
as does an open gâte or an absent flagman, to minimize the otherwise 
more imperative duty of looking and listening, . and to make the issue 
of contributory négligence one of disputable inference. We hâve ap- 
plied this rule with référence to gâtes and flagmen, we see no reason 
why it does not apply to warning bells, and it has been so held. Erie 
R. R. Co. v. Weber (C. C. A. 6) 207 Fed. 293, 296, 125 C. C. A. 37; 
Zimmerman v. Pennsylvania Co. (C. C. A. 6) 252 Fed. 571, 572, 164 
C. C. A. 487; Tobias v. Mich. Cent. Co., 103 Mich. 330, 61 N. W. 
514. 

The resuit to be otherwise reached is not changed by the fact that 
there were two bells hère and that one of them was ringing. It may 
be conceded that if it had not been for the approaching south-bound 
car, apparentiy explaining and satisfying the warning given by 
the ringing bell, the fact that it was sounding would hâve required 
the drivers to look carefully in both directions. It may even be con- 
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ceded that if -they had been strangers to the situation, tlie sound of 
a warning bell would hâve made it their duty to find eut what it 
meant; but thèse concessions will not necessarily cover the case. 
Thèse men had made this crossing three times a week every week for 
a considérable time, and it was entirely permissible for the jury to 
infer that they were familiar with the respective situations of the two 
bells, knew what each was for, and knew and realized that the 
north-bcund bell was not ringing. When, to the efïect of what was 
indicated by the silent bell, we add the concentration of their attention 
to the north and the distraction of their attention from the south, nat- 
urally caused by the well-meant, but unfortunate, alarm whistles from 
the south-bound car, we are well satisfîed that the jury had the right 
to find the drivers free from contributing fault, in spite of their fail- 
vu-e to look to the south, after looking would hâve shown them the 
coming car, and before it was too late. 

[2] By an offer of amendment to the déclaration, plaintiff under- 
took to allège négligence by the motorman, in that, after he had seen 
the drivers in a place of danger, or should hâve seen them, he did 
not use reasonable effort to stop. This was treated as an effort to 
rely upon the doctrine of the "last clear chance," and the motion to 
amend was refused. Défendant insists that, in spite of this refusai, 
the court submitted this theory to the jury and that recovery may be 
based upon this theory. We do not so interpret the charge. We think 
the charge iri question clearly refers to that négligence which was al- 
leged in the déclaration, and which consisted in failing to keep a rea- 
sonably prudent lookout, so as to give the necessary warning and take 
the necessary précautions, if any one did come into the danger zone. 

[3] The court received in évidence certain records purporting to 
show Gorwitz's rate of eamings where he was employed. Error is 
assigned because thèse records were not properly proved. Whatever 
their technical admissibility might be, there was no préjudice. Gor- 
witz was, without dispute, a young and able-bodied man, and thèse 
records only purported to show that he had been earning 30 cents 
per hour, This was in 1914. There could be no substantial harm 
from such proof. 

[4, 5] Testimony was received as to Gorwitz's wife and children. 
The witnesses had known them in Russia, where they had remained 
when Gorwitz came to this country. No one had heard of them or 
from them for a considérable time — perhaps two years. The country 
where they had been living had been swept over by the advancing 
and retreating Russian and German armies more than once. In this 
situation, it was suggested that there was no sufficient évidence of the 
existence of a wife and children to justify a verdict for their benefit. 
We think this position not tenable. When persons are proved to hâve 
been living, there is a presumption that the same state of things, as 
to their life, continues at least for the short space of time hère in- 
volved. It is more than possible that they were ail dead before the 
time of the trial ; but the burden was upon the défendant to show 
this. Chamberlayne on Evidence, § 1042. 

[6] The requests to charge which were not given were covered 
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by the gênerai charge, so far as they were proper, -well enough so that 
we can find no error in their refusai. Other quesïions presented, of 
évidence or of instructions, we hâve examined, but think they do 
not require comment. 
The judgment must be afïirmed. 



DETROIT UNITED BY. V. WBINTROBB. 

(Circuit Court of Appeals, Slxth Circuit February 13, 1919.) 

No. 3190. 

1. Death iS=»10, 16 — ^Death bt Wronoful Act — Cause of Action — Subvival 

AND Death Acts. 

Elghts of action under Mlchlgan "survlval aet," wliere the person In- 
jured survives the Injury for an appréciable time, and under the "death 
act,"- where death Is Instantaneous, are -sépara te and distinct, and may 
not exlst at the same time. 

2. Action <S=»40 — Death bt Wkongful Act — Joindeb or Causes of Action. 

In Mlchlgan, It Is permisslble to Joln in one déclaration a count under 
the "survival act," on the theory that the person whose death is sued 
for survlved bis Injuries an appréciable time, and one under the "death 
act,'l on the theory that the injury caused immédiate death, though the 
two théories are Inconsistent. 

3. Appeal and Ebbob <g!=>264, 719(8) — Questions Reviewabu: — Absence or 

Exception ob Absignment. 

In an action for death in Mlchlgan, if there was a mlstrlal, in that, 
the verdict belng gênerai, there Is no showing on wblch of two inconslsteut 
théories plaintlff's recovery rested, whather on the theory of recovery un- 
der the survlval or under the death act, it calls for no action by the Cir- 
cuit Court of Appeals, in the absence of exception or asslgnment dlrected 
to the point. 

4. Courts <S=>3e6(29) — Fedebal Coubt — Application of State Rule. 

Where an action for death Involves the application of the Mlchlgan 
survival and death statutes, so far as the Mlchlgan Suprême Court bas 
establlshed a rule as to when the action accrues under one statute rather 
than the other, the Circuit Court of Appeals should foUow such rule, and 
not the décisions construlng the fédéral statute. 

5. Death <©=103(1) — ^Death bt WBONQrui, Act — SubvivaI/ — Questions fok 

Jury. 

Where one Injured breathed or gasped for breath whlle unconselous for 
about 15 minutes after the accident, whether there was a survival, so 
that the cause of action was under« the Mlchlgan survlval act, or no sur- 
vlval, so that it was under the death act, held for the jury. 

In Error to the District Court of the United States for the Southern 
IHvision of the Eastem District of Michigan ; Arthur J. Tuttle, Judge. 

Action at law by Max Weintrobe, administrator of the estate of 
Ben Kuidd, deceased, against the Détroit United Railway. . To re- 
view judgment for plaintifï, défendant brings error. Affirmed. 

Benjamin S. Pagel, of Détroit, Mich., for plaintiff in error. 
George E. Brand, of Détroit, Mich., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

©=»Por other cases see same toplc & KEY-NUMBBR In aU Key-Numbered DlgesU & Indexes 
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DENI SON, Circuit Judge. This case is, in ail substantial respects, 
like No. 3191, Détroit United Ry. v. Weintrobe, Administrator of 

Gorwitz, C. C. A. , 259 Fed. 64, decided February 5, 1919, 

and must be disposed o£ by the same considérations, with one excep- 
tion: 

[1] In Michigan, a cause of action which accrues to one who suf- 
fers a personal injury survives his death from that injury, and the 
measure of damages is the value of his life to his estate. Under what 
is known as the death act, an action for death caused by wrongful 
act accrues to the représentative of the deceased for the benefit of 
those next of kin who were pecuniarily dépendent. Thèse rights 
of action are separate and distinct, and they may not both exist at 
the same time. Hence it has corne to be the settled rule that where 
the deceased survives the injury for an appréciable time, so that a 
cause of action accrues to him, recovery is had and damages are 
measured under and pursuant tb the survival act (Comp. St. Mich. 
1897, § 10117) ; while, virhen death follows immediately upon the wrong- 
ful act, recovery is had and damages are measured pursuant to the 
death act (Comp. St. Mich. 1897, § 10427). Lincoln v. Détroit, etc., 
Co., 179 Mich. 189, 195, 146 N. W. 405, 51 L. R. A. (N. S.) 710; 
Jorgensen v. Grand Rapids, etc., Co., 189 Mich. 537, 541, 155 N. W. 
535. 

[2,3] The déclaration in the présent case contained two counts — 
one upon the theory of the survival of the action which had accrued 
to the deceased; and the other upon the theory of an action which 
first accrued to his représentative because of the death. The joinder 
of the alternative and inconsistent théories is permitted by the state 
practice. Ely v. Détroit Co., 162 Mich. 287, 291, 127 N. W. 259. De- 
fendant requested an instruction that the undisputed évidence dem- 
onstrated that Kuidd did not survive the injuiy, and that hence, if 
plaintifï was entitled to recover at ail, it could only be under the 
death act, and that the damages must be computed accordingly. The 
court refused this request and left it to the jury to assess damages 
under the one or the other act, according as they found that Kuidd 
did or did not survive the injury for "an appréciable time." No spé- 
cial finding was ordered or made, and there was a gênerai verdict for 
plaintiff. Hence the record does not show upon which of the two 
inconsistent théories the recovery rests, nor to what beneficiaries the 
damages ultimately belong. However, if this is in so far a mistrial, 
it does not call for any action by this court, for the sufficient reason — 
if for no other — that there is neither exception nor assignment di- 
rected to that point. 

The évidence shows that Kuidd was thrown agaist a telegraph pôle, 
and then the body fell back upon the track, considerably crushed. 
The testimony of several witnesses for the défense, and of some for 
plaintifï, indicates that he was instantly killed in the most literal 
sensé of those words; but the proofs must be taken most strongly for 
plaintifï. There was testimony tending to show that when people 
came running to Kuidd he was breathing, and that he continued to 
breathe, in the manner which was illustrated by a witness, and which 
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ail agreed was "gasping," for a period estimated as long as 15 min- 
utes. He did not move or try to speak, or give any other sign of 
life. It is agreed that he was not conscious. Upon this state of facts 
was there room for the jury to find a survival? 

[4, 5] The case did not arise in the administration of any fédéral 
statute, where it would be directly aiïected by the opinions o£ the 
Suprême Court in The Corsair, 145 U. S. 335, 348, 12 Sup. Ct. 949, 
36 L. Ed. 727, and in St. Louis, etc., Co. v. Craft, 237 U. S. 648, 
35 Sup. Ct. 704, 59 L. Ed. 1160; but it so involves the application of 
the two Michigan statu tes already mentioned that, so far as .the 
Michigan Suprême Court has established a rule as to when an action 
accrues under the one statute rather than under the other, we ought 
to foUow that rule. The décisions of that court do not furnish any 
very satisfactory criterion. The case which on its facts is the closest 
one to the présent is the la test, and is Lobenstein v. Whitehead Co., 
179 Mich. 279, 146 N. W. 293. It was there held that signs of life, 
as persuasive and existing as long as in the présent case, were not in- 
consistent with the conclusion that the man did not survive sufficiently 
to hâve a right of action accrue to him. This décision, however, di- 
rectly holds only that under such circumstances there is an issue of 
fact which would justify the jury in finding no survival; and we can- 
not be sure that it was intended to go farther and lay down a rule 
of law applicable to thèse facts. In this state of the Michigan déci- 
sions, this court is not satisfied that there was,error in submitting to 
the jury the question of Kuidd's survival. 

It follows that the judgment must be afBrmed. 



In re DIAMOND' S ESTATB. 

Pétition of FRANKENSTEIN. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1919.) 

No. 3173. 

1. Bankeuptcy ©=520(2) — Power of Coubt ovbu Statb Couet Receiveb. 

The fédéral bankruptey court had power by summary order to compel 
the state court receiver of an Insolvent partnership to turn over money 
In his possession to the bankruptey court, to awalt Its action on the ques- 
tion of compensation, fées, and disbursements of the receiver. 

2. BaNKEUPTOY <©=3l01 — CUSTODT OF Pbopebty. 

From the time pétition in bankruptey was filed the property of the bank- 
rupt estate was constructively in the custody of thç law. 

3. Bankbuptct <S=>210 — Exclusive Jubisdiction — Adjuïucation of Districï 

COTTET. 

On an adjudication of bankruptey, the District Court acquired an es- 
sentially exclusive jurisdlction to admlnister the estate of the bankrupts 
generally, inciuding the détermination of liens on their property, as well 
as questions of disbursements and distribution generally. 

4. Bankeuptcy <S=210 — Jubisdiction oï Coukt — Pbopeett in Constbuctivb 

Possession. 

The property which, by bankruptey adjudication, became subject to the 
jurisdlction of the District Court to settle adverse claims Included that in 
the court's constructive as well as In Its aetual possession. 

®=»Por other cases see same toplc & KEy-NUMBER In ail Key-Numbered Digeats & Indexes 
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5. Bankruptct ®=3l52 — Title or Trustée — Relation Back. 

On an adjudication of bankruptcy, the trustee's title to the property 
and funds of the bankrupta related back to tlie tlme of flUng fhe pétition 
for bankruptcy adjudication. 

6. Bankbuptcy ®=520(2) — Exclusive Jubihdiction oveb Pbopebtt — Subkbn- 

DER — POWEB OF STATE COUET. 

The bankruptcy court, havlng made an adjudication, was not at Ilberty 
to surrender its exclusive jurlsdiction over property of the bankrupt 
estate In its actual or constructive possession, and the state court, 
which had appointed a receiver for the estate, no longer had any power so 
to dispose of it as to deprive the bankruptcy court of power flnally to dé- 
termine the propriety of the disposition. 

7. Bankruptcy <S=520(2) — Compensation and Allowances of State Cotjet 

Keceivee — Détermination by Bankbuptcy Court. 

The ultimate détermination of the question of the compensation and 
allowances of a state court receiver held, under the facts, to rest wlth the 
fédéral bankruptcy court, whlch adjudicated that the firm involved was 
bankrupt, takiug into considération the extent to which the estate had 
been beuefited. 

8. Bankruptcy ®=i288(2) — Jueisdiction ovee State Couet Keceivee — Fcnd 

Adversely Held. 

If the state court receiver, when bankruptcy intervened, was holding a 
particular fund of the estate adversely to the bankrupts or their estate, 
jurlsdiction was lacking in the fédéral bankruptcy court by summary 
proceedings to order the receiver to turn the fund over to the trustée In 
bankruptcy, but there was jurlsdiction If the fund was not adversely held. 
0. Bankbuptcy <S=288(3) — Jueisdiction or Bankbuptcy Oouet — Possession 
OF Assignée foe Ceeditobs — Adveese Chabacteb. 

Possession of an assignée for the beneflt of credltors is not adverse 
to the bankrupt or his estate. 

10. Bankbuptcy <©=288(2) — Jurisdiction of Coubt — Tbansfeb of Assets by 

State Coubt Receiver — Adveese Chabacteb of Holding. 

A state court receiver of an insolvent partnership, when bankruptcy of 
the firm intervened, held its funds, not In hls own rlght, but merely In 
an officiai capaclty, and as a hand of the court, not adversely to the bank- 
rupt or his estate, so as to deprive the bankruptcy court of jurlsdiction by 
summary proceedings to order the fund turned over to the trustée. 

11. Bankbuptcy ig=>288(2)— Jueisdiction of Couet to Obdee Tbansfeb of 
Funds — Adversary Holding by State Court Rbceiveb. 

That the state court receiver of an insolvent partnership dlsbursed a 
fund under the state court's order dld not couvert his holding, formerly 
non-adverse to the partners or thelr estate, into one of an adversary 
character depriving the fédéral bankruptcy court of jurlsdiction by 
summary order to order him to transfer funds to the trustée in bank- 
ruptcy, where the receiver at the tlme knew of the bankruptcy proceedings, 
and of efforts of the bankruptcy court to prevent dlsbursement. 

12. Bankruptcy <S=296 — Action by Receiveb in State Couet — Election of 
Remédies. 

A bankrupt's receiver, by going into the state court, whlch had appoint- 
ed receiver for the insolvent estate, to ask the court to direct Its receiver 
to turn over funds to the bankruptcy receiver, dld not flnally elect sucb 
remedy, submittlng hlmself to the jurlsdiction of the state court, and Invit 
Ing its adverse order, so as to deprive the fédéral bankruptcy court of ju- 
rlsdiction to order transfer of the fund by the state court receiver to thê 
bankruptcy trustée. 

13. Bankbuptcy ©=5296 — Jueisdiction of Couet — Pendencï of Appeal in 

State Court. 

Pendency of proceedings in state appellate court for review of state 
court's action setting aside previous order for compensation of its re- 
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ceiver held not to affect the jurlsdlctlon of the fédéral bankniptcy court 
to make a summary order that the state court recelver transfer assets 
to the bankruptcy trustée. 

Pétition to Revise an Order of the District Court of the United 
States for the Western Division of the Southern District of Ohio; 
John E. Sater, Judge. 

In the matter of the estate of Joseph Diamond and others, copartners dolng 
business as the Eagle Suit & Skirt Company, bankrupts. On pétition of Eli 
G. Frankenstein, receiver appointed by a state court, to revise an order direct- 
ing him, as receiver of the banknipts, to pay money to the trustée in bankrupt- 
cy. Order afBrmed. 

W. B. Mente, of Cincinnati, Ohio,' for petltioner. 
Walter A. De Camp, of Cincinnati, Ohio, for respondent. 
Sidney G. Stricker, of Cincinnati, Ohio, and Saul S. Myers, of New York 
City, for Géra Mills and others, creditors. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The order under review is one direct- 
ing a state court receiver of the estate of the présent bankrupts to 
pay certain moneys to the trustée in bankruptcy of that estate. 

On September 17, 1917, the superior court of Cincinnati, in a part- 
nership dissolution proceeding, instituted by one of the bankrupt 
partners, appointed petitioner receiver. Under intervening pétitions 
for adjudication of bankruptcy, the first filed October 5, 1917, charg- 
ing as acts of bankruptcy (a) the application by the debtors, while in- 
solvent, for a receiver of ail their property, and the appointment of 
such receiver because of such insolvency, and (b) a preferential pay- 
ment (the original pétition, filed October 4th, charging only the sec- 
ond act stated), the bankruptcy court on October 22d foUowing ap- 
pointed a receiver, with instructions to apply to the state court for 
an order directing the receiver of that court to tum over ail the debt- 
or's assets to the bankruptcy receiver. The state court thereupon, 
on October 23d, ordered its receiver to make such complète delivery, 
excepting $1,175 then and there awarded by the state court to the 
receiver for his services, counsel fées, and other expenses. On Oc- 
tober 29th, delivery, with the exception stated, was made, and on 
that date the superior court, on petitioner's application, directed its 
receiver to disburse the $1,175 in question; the receiver being there- 
upon discharged. 

On the same date the bankruptcj court directed its receiver to re- 
quest the superior court to set aside its orders of October 23d and 
October 29th. This request was complied with by the state court on 
November 21st, upon the ground that "the United States District 
Court in Bankruptcy has found that it had exclusive jurisdiction in 
the premises, and that this court was without jurisdiction to enter 
same," and its former receiver was ordered to pay to the bankruptcy 
receiver the money in question. Meanwhile, on November lOth, 
bankruptcy adjudication was had, and on November 24th, on ap- 
plication of the bankruptcy receiver (apparently no trustée had then 
been appointed), the petitioner herein was ordered to show cause why 
he should not pay the money in question. Af ter an extended hearing 
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petitioner was ordered to make such payment to the trustée în bank- 
ruptcy ; the question of the allowance to the receiver for his services 
and expenditures being expressly reserved for further hearing by 
the bankruptcy court, upon the filing of his account with appropfiate 
application. Under the order of this court the fund in question bas 
been paid to the trustée in bankruptcy, without préjudice to petition- 
er's rights. It seems to bave been conceded below that the partnership 
was actually insolvent when the state receivership was applied for, 
although the receivership was neither ordered nor asked for on that 
ground. 

[1-6] The broad question involved is whether the bankruptcy court 
had power, by summary order, to compel the state court receiver to 
turn over the money to the bankruptcy court, to await its action upon 
the question of compensation, fées, and disbursements of that re- 
ceiver. We think this question must be answered in the affirmative. 
From the time the pétition in bankruptcy was filed the property of 
the bankrupt estate was constructively in the custody of the law. 
Acme Co. v. Beekman Co., 222 U. S. 300, 32 Sup. Ct. 96, 56 L. Ed. 
208. Upon the adjudication of bankruptcy, the District Court ac- 
quired jurisdiction essentially exclusive to administer the estate of 
the bankrupts generally, including the -détermination of claims to or 
liens upon their property, as well as questions of disbursement and 
distribution generally. In re Watts & Sachs, 190 U. S. 1, 27, 23 
Sup. Ct. 718, 724 (47 L. Ed. 933) ; ^ U. S. Fidelity Co. v. Bray, 225 
U. S. 205, 217, 32 Sup. Ct. 620, 56 L. Ed. 1055 ; In re Martin (C. 
C. A. 6) 193 Fed. 841, 846, 113 C. C. A. 627. The property so sub- 
ject to its jurisdiction included that in its constructive as well as in 
its actual possession (Orinoco Co. v. Metzel [C. C. A. 6] 230 Fed. 40, 
144 C. C. A. 338) ; ànd upon the adjudication of bankruptcy the trus- 
tee's title to the property and funds of the bankrupt related back 
to the time of filing the pétition for bankruptcy adjudication (Ever- 
ett v. Judson, 228 U. S. 474, 478, 33 Sup. Ct. 568, 57 L. Ed. 927, 46- 
L. R. A. (N. S.) 154; Bailey v. Baker Co., 239 U. S. 268, 275, 276, 
36 Sup. Ct. 50, 60 L. Ed. 275 ; Toof v. Bank [C. C. A. 6] 206 Fed. 
250, 251, 124 C. C. A. 118. This exclusive jurisdiction the bank- 
ruptcy court was not at liberty to surrender (Fidelity Co. v. Bray^ 
supra, 225 U. S. at page 218, 32 Sup. Ct. 620, 56 L. Ed. 1055) ; and 
after bankruptcy supervened the state court (broadly speaking) no 
longer had power, unless under circumstances of emergency not ap- 
plicable to the order hère, to so dispose of the bankrupts' estate, in 
whole or in part, as to deprive the bankruptcy court of power to dé- 
termine finally the propriety of such disposition. 

1 "The gênerai rule as between courts of concurrent jurisdiction is that 
property already in the possession of the receiver of one court cannot rlght- 
fully be taken from him without the court's consent, by the receiver of an- 
other court appolnted in a subséquent suit, but that rule can hâve only a quali- 
fied application where winding up proceedings are superseded by those In 
bankruptcy as to which the jurisdiction is not concurrent. Still it obtains as a 
rule of comity, and aecordingly the receiver of the [bankruptcy court] brought 
his appointment to the knowledge of the [state court] and requested the de- 
livery of the assets." , 
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[7] Assuming that the action of the state court in respect to al- 
lowances to its receiver was presumptively correct and just, and ,that 
the bankruptcy court will give due weight to this presumption, yet 
the ultimate détermination of that question must, under the facts of 
this case, rest with the court of bankruptcy, taking into account équita- 
ble considérations and the extent to which the bankrupt estate has been 
benefited by the services and disbursements of the state court re- 
ceiver. In re Watts & Sachs, supra ; In re Zier & Co. (C. C. A. 7) 
142 Fed. 102, 103, 73 C. C. A. 326; Hume v. Myers (C. C. A. 4) 
242 Fed. 827, 830, 831, 155 C. C. A. 415 ; In re Neuburger (C. C. 
A. 2) 240 Fed. 947, 153 C. C. A. 633. Any other rule would, pro 
tanto, take the ultimate distribution of the assets of the bankrupt es- 
tate out of the hands of the bankruptcy court. We hâve no occa- 
sion to consider what the eiïect would hâve been had the state court 
fixed its receiver's compensation and allowances for merely the 18 
days prior to bankruptcy. No action thus limited was had or asked, 
and the superior court, as the court of appointment, has since sur- 
rendered any claim of control over the subject. As the case stands, 
orderly administration will be best effected by treating the entire 
period of service as a unit. 

[8-10] As to the remedy: The question of ultimate importance 
is whether or not the petitioner, at the time bankruptcy intervened, 
was holding the fund in question adversely to the bankrupts or their 
estate. If so, jurisdiction by summary proceeding was lacking. 
Ivouisville Trust Co. v. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 
L. Ed. 413. On the other hand, there was jurisdiction to compel the 
surrender of the fund, if not so adversely held. Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. It is well settled that the 
possession of an assignée for the benefit of creditors is not adverse 
to the bankrupt or his estate. Bryan v. Bernheimer, 181 U. S. 188, 
192, 193, 21 Sup. Ct. 557, 45 L. Ed. 814; Mtieller v. Nugent, supra, 
184 U. S. at page 17, 22 Sup. Ct. 269, 46 L. Ed. 405 ; In re Stewart 
(C. C. A. 6) 179 Fed. 222, 225, 102 C. C. A. 348 ; In re Neuburger, 
supra. In such case it is held that the adjudication in bankruptcy 
automatically and of its own force avoids the assignment and termi- 
nâtes the right of possession by the assignée. While the possession 
of the state court's receiver difFered in some respects from that of an 
assignée for the benefit of creditors, in that the latter holds merely 
as an agent or représentative of the bankrupt himself, yet we thinîc 
the différence not conclusive. When bankruptcy intervened, the re- 
ceiver was holding not in his own right, but merely in an officiai 
capacity and as the hand of the court, and not, we think, adversely 
to the bankrupts or their estate, within the meaning of the law. In 
re Watts & Sachs, supra, 190 U. S. ât page 27, 23 Sup. Ct. 718, 47 
L. Ed. 933 ; Hooks v. Aldridge (C. C. A. 5) 145 Fed. 865, 76 C. C. 
A. 409 ; In re Hecox (C. C. A. 8) 164 Fed. 823, 90 C. C. A. 627. Had 
the state court made before bankruptcy an order for compensation, 
and had disbursement thereunder been made before the commence- 
ment of bankruptcy proceedings (as was the case in Louisville Trust 
Co. V. Comingor, supra), the situation would hâve been différent. 
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[11] The fact that petitioner disbursed the $1,175 fund under the 
State court's order of Oclober 29th did not convert a formerly non- 
adverse holding into one of an adversary character; for he then 
knew of the bankruptcy proceedings and of the efforts of the bank- 
ruptcy court then and there being made to prevent such action. Bry- 
an V. Bernheimer, supra, 181 U. S. at pages 191 and 193, 21 Sup. Ct. 
557, 45 L. Ed. 814. 

[12] The proposition that the bankruptcy court had no power 
to authorize its receiver (as distinguished from a trustée) to take 
possession of the fund is answered by what is said in Bryan v. Bern- 
heimer, supra, 181 U. S. at page 195, 21 Sup. Ct. 557, 45 L. Ed. 
814, and in Lazai;us v. Prentice, 234 U. S. 263, 266, 34 Sup. Ct. 851, 
58 L. Ed. 1305. We see no merit in the proposition that the bank- 
ruptcy receiver, by going into the state court (as was highly proper 
in the observance of due comity) to ask that court to direct its re- 
ceiver to turn over the fund to the bankruptcy receiver, thereby elected 
that remedy, so submitting himself to the jurisdiction of the state 
court and inviting the order complained of. The course taken by 
the bankruptcy receiver was designed to prevent that very action. 

[13] The pendency of proceedings in the state appellate court for 
review of the state court's action of November 21st, setting aside its 
préviens order for compensation, is not and could not well be urged 
against the jurisdiction of the bankruptcy court. The commenda- 
ble action of the state court last referred to terminated any conflict 
between the fédéral and state courts. The legality of that order and 
of its predecessors, as afïecting the jurisdiction of the bankruptcy 
court, is one arising under the bankruptcy law, which it is our duty to 
décide. 

The discussion in the opinion of the District Court respecting the 
professionai conduct of certain counsel for the receiver has, in our 
opinion, no relation to the questions purely of law involved in the 
preliminary détermination whether the state receiver should pay the 
fund to the trustée in bankruptcy, subject to later action upon the 
nierits of the receiver's claim. We hâve accordingly not considered 
that subject, and must not be understood as expressing any opinion 
upon its merits. 

The order of the District Court is afiîrmed. 
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BOÀKD OF ROAD COM'ES OF MONROE OOUNTÏ, MICH., v. KBIL. 

In re GABEIGAN BROS. CO. 

(Circuit Court of Appeals, Slxth Circuit. May 6, 1919.) 

No. 3235. 

1. Bankruptot <S=»455 — Appkal fbom Ordee oit Trustee's Pétition — Lack 

OF FlNALITT. 

No appeal lies from an order of tlie District Court in bankruptcy 
overruling objections to tlie court's jurlsdiction of tlie parties to and tlie 
matter set forth in the pétition of a trustée in bankruptcy, asklng instruc- 
tions to sue the board of county road commissioners, with whlch tlie 
bankrupt had contracted, for the recovery of damages for breach of the 
board's original contract with the trustée ; such order not being final. 

2. Bankeuptct <S=>443 — Pétition to Révise — Jueismctional Okdee or Dis- 

TEiCT Court. 

Under Bankruptcy Act 1898, § 24b (Comp. St. § 9608), the Circuit Court 
of Appeals will entertain pétition to revise order of District Court in 
bankruptcy, overruling objections to its jurlsdiction of the parties to and 
the matter set forth in the pétition of a trustée In bankruptcy for in- 
structions to sue the board of county road commissioners, wlth which 
the bankrupt had contracted, for the recovery of damages for breach 
of the board's original. contract w^lth the trustée. 

3. Bankruptcy <S=>101 — Jurisdictton of Bankrupt's Peopertt. 

Where, when the bankruptcy pétition was flled, equlpment was in pos- 
session of bankrupt company, either as owner or lessee, and ail parties In- 
terested, includlng the board of road commissioners, wlth which the bank- 
rupt had contracted, and on whose work the equlpment was to be used, 
recognlzed the receiver was in possession and control of the equlpment, 
the jurlsdiction of the bankruptcy court attached to the equlpment, 
though It was not sltuated within the district where the proceedlngs were 
begun, and the jurlsdiction of other courts, not exercised to rlpen into 
actual holding adverse to the bankrupt, was superseded. 

4. Bankruptcy <S=>293(1) — JuRisorcrioN or Court ovee Peopeety — Aoeee- 

MENT OF CONTRACTOR WITH BaNKRUPT. 

Where a board of road commissioners, for which the bankrupt Com- 
pany had been dolng work, acquired from the receiver in bankruptcy pos- 
session and use of the bankrupt's equlpment, which it would not other- 
wlse hâve obtained without litigatlon, and agreed that, when the work 
was flnlshed, the equlpment should be returned to the bankruptcy court. 
and to deposlt a cash fund as securlty against loss or damage, if the 
board refused to return the equlpment after it became bound to do so, 
there was a loss or damage subject to be assessed by the bankruptcy 
court, implying both the rlght and power of the court to détermine when 
the duty to return might exist. 

5. Bankruptcy ©=293(4) — Jurisdiction of District Court — Liability op 

Bankrupt's Contractor. 

District Court In bankruptcy held without jurlsdiction of question of 
liability of a board of county road commissioners to the bankrupt Com- 
pany, which had been dolng road work for the board, and the coinpany's 
trustée in bankruptcy, under certain eontracts whereby the board, of 
whose liability to the bankrupt under the original contract for the work 
the court had no jurisdiction, submitted to appear before the référée to 
make concessions to aid him in deciding whether or not to give the receiver 
certain instructions, or whether to leave the contract and the bankrupt 
company's property in the board's hands for completlon of the work by it. 

^saFot other cases see same toplc & KEY-NUMBSJR in ail Key-Numbered Digesta & Indexes 
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Pétition to Revise and Appeal from an Order of the District Court 
of the United States for the Northern District of Ohio; John M. 
KiUits, Judge. 

Pétition by the Board of Road Commissionefs of Monroe County, 
Mich., to revise, and appeal from, an order entered on pétition of Ed- 
win D. Keil, trustée in bankruptcy of Garrigan Bros. Company, bank- 
rupt. Order directed to be set aside and modified, as indicated in the 
opinion. 

Pursuant to the statutes of that state, there was In Monroe county, Mlch., 
a "board of county road commlssioners," chargea wlth certain powers and 
duties In building hlghways. It made contracta with the Garrigan Bros. 
Company, an Ohio corporation, of Toledo, by which the company agreed to 
buUd certain miles of road, accordlng to certain plans and spécifications, for 
the total sum of $117,000. The contracts contained the common provision 
that, in case the company became in default, the board might hâve the pos- 
session and use of ail the company's road-building machlnery and material, 
for the purpose of enabllng the board to complète the contract. On August 
15, 1917, the board declared the company In default, and gave notice of In- 
tention to take over the company's equipment and material. At the same 
time, elther the company or the Toledo bank, which claimed to hâve a mort- 
gage thereon, began to remove the equipment. The board filed a Mil in 
the chancery court of Monroe county, and obtained a preliminary. Injunetlon 
preventlng sueh removal. Thls case was removed to the United States Dis- 
trict Court, at Détroit, where it is stlU pending. On August 17th, the To- 
ledo bank flled a bill in the last-named court, and obtained a restraining or- 
der preventing the board from using the mortgaged property. Three days 
later the board and the Toledo bank and the company entered Info an agree- 
ment, in the form of a stipulation, entltled in and flled in both of the Dé- 
troit cases, whereby It was agreed that the question of how much was due 
the company from the board should be arbitrated, and the sum due, if .any, 
paid, and that, if the company dld not go on with the work, the board might use 
the equipment, giving security for loss or damage, for which alone It would 
be liable. About a month later, upon its voluntary pétition, the company was 
adjudged bankrupt by the United States District Court, at Toledo, and Edwln 
D. Kell was appointed, first recelver, and later trustée. 

The question at once arose whether the receiver should assume and carry 
on and complète the contract with the board. He appears to hâve flled with 
the référée a pétition for instructions In thls» respect, and notice was given 
to the board that thls pétition would be heard upon the day fixed. On that 
day, the board appeared before the référée "specially to object to any pro- 
ceedings affeetlng the county roads in Monroe County, * * * exceptlng 
permission for the receiver to finish the said roads." The paper tiled on 
behalf of the board further stated that it "dld not consent that thls court 
shall retain jurlsdiction of any matters affeetlng said roads which any 
other court should hâve fuU and plenary jurisdiction to détermine," and stat- 
ed that the United States District Court, at Détroit, had such jurlsdiction, 
and insisted that the question of the ownership of the equipment, and the 
right to its possession and use, the rlght to make or withhold payments or 
estimâtes, and the value of the work doue by the company were ail questions 
which, if not settled amlcably, must be determined in the Détroit court. The 
parties then proceeded to negotiate a satisfactory arrangement in order to 
avoid lltigation, and reached the conclusion that the bankrupt's estate and 
the trustée should not assume or undertaUe to perform the contract, but that 
performance should be completed by the board, The board was to employ Mr. 
Keil as superintendent ; his employment was not as trustée, but in his Person- 
al capacity. It was further arranged that, in case Mr. Keil and his conduct 
of the work became unsatlsfactory to the board, it might discharge hlm, in 
which case it would give 48 hours' time for the trustée to get authority 
from the bankruptcy court to assume and carry on the contract, lacking which, 
the board would proceed with the completion under the management of some 
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one else. It was also agreed that the board should hâve the possession and 
use of the eqiiipment until the work was flnlshed, and that, iipon completlon. 
the board should pay to the trustée any unexpended balance of the contract 
price, and should surrender the possession of the equipment to the court; 
also that the sum of $25,000 sliould stand deposlted by the board with the 
Monroe State Savings Bank, and be subject to the orders of the bankruptcy 
court, as securlty that the board would indemnify the trustée for any loss or 
damage to the equipment, exceptlng ordinary wear and tear. It was also 
agreed that the board and the trustée should file with the court monthly 
reports showing the progress of the work. 

This agreeinent was reduced to fonn and entered by the référée as a pro- 
ceeding before hlm. After reclting the various appearances for ail the par- 
ties concerned, this eutry proceeds: "After hearlng from said parties, the 
following agreement and order is made." Then follow ail the provisions 
agreed upon, the chief ones of whlch hâve been stated. The entry then con- 
cludes with the following: "It further appears that the board of county, 
road commissioners hâve appeared hère to object to the jurlsdietlon of this 
court upon any matters conneeted with Its said rights, further than to dé- 
termine whether or not tliis court will permit the said trustée to finish the 
said contracta in the place of said bankrupt, and this order is entered upon 
the understanding that the said board does not waive any of its objec- 
tions heretofore filed in this matter. The said board does not consent 
to submit to the jurlsdiction of this court the question of how much, if 
anything, may be owing to the said bankrupt by virtue of the road contracts 
referred to,' and this order shall be wlthout préjudice to any rights and claims 
the trustée may hâve against said board, or to claim that this court bas 
jurlsdiction to détermine the same, the rights of the parties being In that re- 
spect the samo as il' this order had not been entered, and shall be without 
préjudice to the rights, claims, and liens of the National Bank of Commerce, 
and the jurisdictlon of this court to détermine the same." 

Pursuant to this arrangement, work was contlnued by the board at least 
part of the tlme until August, 1918. The trustée then flled with the bankrupt- 
cy court hls pétition, reclting the contract of October 20, 1917, and alleging 
that the board had failed and neglected to carry on the work as thereln 
contemplated. The pétition seems to be upon the theory that the arrange- 
ment of October 20, 1917, was an original contract between the board and 
the trustée, and allèges that by reason of breaches of its contracts by the 
board before the bankruptcy, and further breaches by the board of the con- 
tract of October 20, 1917, "the bankrupt and petltioner hâve a large claim 
for damages against" the board. It asks that the trustée should be in- 
structed "by this court to file a pétition hereln against said board for the 
recovery of damages." It also asks that the fund deposlted in the Monroe 
County Bank "be now transferred to hls direct control." It concludes: 

"Wherefore petltioner prays for advlee and Instructions of the court In the 
premises, and that he may be relieved from further diity under said order 
of October 20, 1917, and that he may be directed to Yemove the equipment of 
the bankrupt to Lucas county, Ohlo, and put the same in condition for sale, 
and that an order of sale of said equipment may be entered hereln ; that said 
Monroe State Savings Bank, of Monroe, Mich., may be ordered to turn over 
to your petltioner the aforesaid sum of $25,000, or place the same on de- 
posit to the crédit df your petltioner in some bank in Lucas county, Ohlo ; 
and that petltioner may be authorlzed to file hls pétition herein against said 
board of county road commissioners, seeking damages in the sum of $100,- 
000; and petltioner further prays that a temporary restraining order may 
immediately issue, restraining the said board of county road commissioners, 
their attorneys, agents, employés, and ail other persons, firms, and corpo- 
rations which shall hâve notice thereof, from in any wise interfering with 
or preventing your petltioner from taking immédiate and exclusive possession 
and control of ail of said equipment and removing the same from its présent 
location and preparing . the same for gale." 

Upon receiving notice of the propOsed hearlng of this pétition, the board 
filed objections to the making of any order ; the grounds of the objections 
being that the bankruptcy court had no i)ersonal Jurlsdiction over the board, 
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wMch was and had been within the state of Michigan, and which cotild not 
be elsewhere sued wlthout its consent, and also because ail the property In- 
volved was under the jurlsdictîon and control of the court at Détroit. Âfter 
hearlng, the District Court overruled thèse objections, flnding "that said ob- 
jections to the jurlsdlction of this court are not well taken, and that thls 
court has jurlsdictîon over the parties and of the matters set forth in said 
receiver's [sic] pétition." The board allèges that thls order is erroneous, 
and seeks revlevp by pétition to revise ; and It has also brought the same mat- 
ter hère on appeal. 

Willis Baldwin, of Monroe, Mich., for petitioner and appellant. 
Marshall & Fraser, of Toledo, Ohio, for respondent and appellee. 

Before VVARRINGTON, KNAPPEN, and DENISON, Circuit 
Judge. 

DENISON, Circuit Judge (after statirg the facts as above). [1,2] 
We think it clear that the appeal must be dismissed. There has been no 
final order from which an appeal could be taken. Nor is any précè- 
dent pointed out for entertaining a pétition to revise ; but, with some 
hésitation, we conclude that the proceeding is of the character which 
the statute intends may be reviewed in that form. The petitioner asks 
instructions that he be directed to commence and prosecute certain liti- 
gation. It is objected that the court would hâve no jurisdiction there- 
of. The objection is overruled, and, if the order stands, the litigation 
will be undcrtaken. It would involve great delay and expense to the 
parties. Whether there is or is not jurisdiction is a question of iaw up- 
on the face of the record. It would be most unfortunateto hâve such 
litigation prosecuted to the end, only to reach the eventual conclusion 
that it was ail unavailing. We conclude that the order made below, 
and retaining jurisdiction in order to give such directions to the trus- 
tée, is one of those steps in administration which come within the scope 
of the uetition to revise in matter of Iaw provided by Act July 1, 1898, 
c. 541, § 24b, 30 Stat. 553 (Comp. St. § 9608). Gibbons v. Goldsmith 
(C. C. A. 9) 222 Fed. 826, 828, 138 C. C. A. 252. The statute contains 
no express limitation to "proceedings" which are final; but we do not 
intend to hold that we would entertain such a pétition in ail cases 
where there had been merely a preliminary déclaration of jurisdiction 
below. The resuit which we later reach in this case makes such review 
now advisable. See In re Chotiner (C. C. A. 3) 218 Fed. 813, 134 C. C. 
A. 501. 

[3] The dispute includes two main subjects, and thèse are separable, 
or, at least, are capable of sépara te treatment. One subject is the right 
to the possession and use of the equipment. The claim of the board is 
that it was and is entitled to treat this equipment as the property of the 
Company, pledged to the board by the contracts. It is the claim of 
the bank and of the company that the equipment is the property of a 
partnership, distinct from the company, and that the company was 
using it only by permission of the owner. However this may be, we 
must infer from this record that, when the bankruptcy pétition was 
filed, the equipment was in the possession of the company, either as 
owner or as lessee, and that, on October 20, 1917, ail parties, including 
the board, recognized that the receiver was in actual possession and 
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control, unless and except so far as that control was modified by the 
injunction which had been issued by the Monroe county chancery 
court. It is clear that the jurisdiction of the bankruptcy court attached 
at once to property thus possessed by or for the bankrupt, and in spite 
of the fact that it was net situated within the district where the bank- 
ruptcy proceedings were begun, and that the jurisdiction of other 
courts, which had not been so exercised as to ripen into an actual hold- 
ing of the property adverse to the bankrupt, was superseded (Babbitt 
V. Dutcher, 216 U. S. 102, 109, 30 Sup. Ct. 372, 54 L. Ed. 402, 17 
Ann. Cas. 969; Fidelity Co. v. Bray, 225 U. S. 205, 225, 32 Sup. Ct. 
620, 56 L. Ed. 1055 ; In re Martin (C. C. A. 6) 193 Fed. 841, 846, 
113 C. C. A. 627; Orinoco Co. v. Metzel (C. C. A. 6) 230 Fed. 40, 46, 

148 C. C. A. 338; In re Diamond (C. C. A. 6) 259 Fed. 70, C. 

C. A. (January 7, 1919). It follows that the filing of this bank- 
ruptcy pétition and the appointment of a receiver, by an order vesting 
in him the right to the possession of ail the property of the bankrupt. 
and which expressly directed him to take the custody of ail the equip- 
ment in question which was in use by the bankrupt in connection with 
its contracts in Monroe county, gave to the bankruptcy court exclusive 
jurisdiction to détermine the right of the board or any other adverse 
claimant who should seek to obtain possession of the same equipment. 
It is not necessary to consider the rights of the Toledo bank, which 
claimed an adverse possession taken before the filing of the bank- 
ruptcy pétition, because that bank is fuUy acquiescing in the jurisdic- 
tion of the bankruptcy court. 

[41 It further appears that, by this order and agreement of Octo- 
ber 20, 1917, the board acquired from the receiver and the bankruptcy 
court that possession and use of the equipment which it could not 
otherwise hâve obtained without litigation. It agreed that, when the 
whole construction was finished, the equipment should be retumed by 
it to the bankruptcy court. It also agreed that, before it should be 
entitled to receive the equipment, it should deposit a fund in cash as 
security against loss or damage to the equipment, and that this fund 
should be subject to the orders of the bankruptcy court. If the board 
refused to return the equipment after it became legally bound to do 
so, there would seem to be a loss or damage subject to be assessed by 
the bankruptcy court under this provision, and this implies both the 
right and power of that court to détermine when the duty to return 
might exist. If there were doubt about the original jurisdiction on this 
subject — although we do not mean to imply that there is — it would be 
removed by the appearance and participation of the board in this 
agreement and order of October 20. It results that, in so far as the 
trustee's pétition of August, 1918, sought an order for the return of 
the equipment or an assessment of damages under the terms of the 
deposit for security, it presented a matter within the jurisdiction of 
the court, and that there was no error in proceeding to consider the 
merits of such application. 

[5] The other subject-matter in dispute is the liability of the board 
to the Company and the trustée under the contracts. The board being 
a résident of Michigan, and the District Court for the Northern Dis- 



BOABD OP BOAD COm'rS V. KEIL 81 

(268 P.) 

trict of Ohio not being a court which would hâve had jurîsdiction of 
an action by the company against the board, and the proposed pro- 
ceeding not being one to set aside a préférence or to recover property 
fraudulently conveyed, it is clear that the bankruptcy court would hâve 
no right to entertain the proposed proceeding against the board, un- 
less the board had lest its right to object. See section 23b, Bankruptcy 
Act (Comp. St. § 9607). In the arguments hère and in the opinion of 
the trial court such loss or waiver is predicated chiefly upon the order 
or agreement of October 20, 1917, and the effect of this order in this 
particular is the vital question. 

It is said that an appearance for the purpose of testing jurisdiction 
over the subject-matter is a waiver of any lack of personal jurisdiction, 
and that the board, by its appearance at this time before the référée, 
bas subjected itself to this resuit. It may be assumed that, after an 
appearance for the purpose of contesting jurisdiction over the subject- 
matter, just as it is after an appearance to contest the gênerai merits, 
it is too late to deny any personal privilège of choice of forum ; but 
the rule does not apply hère. Although the paper filed with the référée 
purported to challenge the jurisdiction of the court on the subject- 
matter named, this challenge must be interpreted with référence to 
the facts. The District Court for the Northern District of Ohio 
could hear and décide such a controversy, if the board were properly 
served within the district; as a court of bankruptcy, circumstances 
could arise which would give it jurisdiction ; the challenge, therefore, 
whatever its form, was, in the end, a claim that jurisdiction could not 
be exercised against the consent of the board, and was accompanied 
by an express refusai to consent beyond a stated limit. Indeed, wheth- 
er a quasi municipal corporation could consent to be sued in a foreign 
State is a question which challenges attention. At least, its consent 
must be clear. The board did not join in submitting to the court any 
matter of the power of the court to hear the question of liability 
against it under the contract, nor did it ask or receive the opinion 
of the court thereon. Its substantial attitude as to the matter was : 

"Prior to the bankruptcy, there was a dispute between the bankrupt and 
us as to our respective rights under the contract. This dispute has taken 
form in lltigation In Michigan. We cannot be sued and we are unwilllng 
to be sued anywhere else, but, as the bankruptcy court has jurisdiction to 
direct Its receiver to assume and carry on the contract, we will attend be- 
fore the référée, put the situation before him, and make some concessions 
to aid hIm in declding whetlier or not to give such instructions, or whethér to 
leave the contract and equipment in our hands for completion by us; but 
it shall be expressly understood that we do not submit ourselves to the ju- 
risdiction of that cQurt with référence to any claim against us for damages 
under the contract." 

We do not know of any principle or précèdent which would justify 
treating such a déniai of jurisdiction and express refusai to be sued 
on that cause of action in this court as being, nevertheless, an admis- 
sion of jurisdiction and a consent to be sued. It goes without saying 
that there was no intent on the part of the référée in bankruptcy to 
mislead the board, but for the trustée and the bankruptcy court to 
accept whatever benefit there was in the agreement in question, and 
259 F.— 6 
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then repudiate the condition upon which that benefit was procured, has 
the efifect of misleading. Language could not be clearer than that em- 
ployed in the disclaimer, It was expressly provided that, as to the 
substantial controversy whether anything, and, if so, how much, was 
owing by the board to the bankrupt, the jurisdiction of the bankruptcy 
court was denied, "the rights of the parties being the same in this re- 
spect as if this order had not been entered" ; and we find notliing in 
any other part of the order inconsistent with this réservation. 

The trial court was largely influenced in its conclusion by the 
thought that the board could not be heard to deny the jurisdiction of 
the court to enforce the very contract which the board had made with 
the court through its officer. Just how far the court may hâve Per- 
sonal jurisdiction over a nonresident to enforce a contract made with 
its receiver or trustée, which contract has been by both parties submit- 
ted to the court for approval, we need not décide. We do not find that 
the rights sought to be enf orced and the wrongs sought to be redress- 
ed by the receiver (as to liability) had substantial basis in the contract 
of October, 1917. This contract made no vital change in the existing 
rights of the parties. There had already been a breach, and the party 
guilty thereof was liable to the other party in damages. Af ter the 
effort to hâve the receiver assume and carry out the contract failed, 
the parties then made an arrangement, the sole purpose of which was 
to minimize the damages in the interest of whichever party might 
eventually be f ound liable. In place of the légal rules for determining 
damages under those circumstances, the parties substituted some vol- 
untary arrangements. Indeed, it is doubtful whether they made any 
very substantial change in the obligations which the law would or 
might hâve imposed. Any breach of this later contract is wholly in- 
cidental to the underlying breach. We cannot conceive an assessment 
of damages for violating the contract of October 20 which would not 
be inextricably confused with the original liability and the original 
damages. To permit jurisdiction which might rest upon the enforce- 
ment of such an incidental contract to neutralize lack of jurisdiction 
as to the main underlying question, would be to merge the principal 
thing in the incidental. 

It follows that the bankruptcy court is without jurisdiction to en- 
tertain the controversy as to how much is due from one party to the 
other for damages for breach either of the original contract or of the 
incidental one of October 20. We do not find this subject and that of 
the equipment so interdependent that power to hear and décide upon 
one necessarily includes the other. 

The order under review should be set aside, and should be modified 
as indicated in this opinion. The petitioner will recover costs. 
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LINDLEY V. DENVER et al. 

(Circuit Court of Appeals, Slxth Circuit. March 7, 1919.) 

No. 3162. 

1. CONTINTJANCE ©=7 — DISCRETION. 

The matter of granting a continuance to plaintlff, wlio was not ready 
when the case came on for trial, was discretionary with the District 
Court. 

2. Equttt <S=a359 — Right to Dismiss Withotjt Préjudice. 

Wlicre no claim has been made for cross-relief, plaintlff has an abso- 
lute right to dlsmiss his biil without préjudice at any time before the 
case Is ripe for décision, if not later, and the expense incurred by défend- 
ant in preparing for trial, and the resulting delay, do not alone constl- 
tute good cause for refusiug such dismissal. 

3. Courts iS=>332 — Change in Practicb — Adoption or New Rules — Effect. 

The Suprême Court, in adopting new equity rules in 1912 (198 Fed. xix, 
115 C. C. A. xix), and lu thus declinlng longer to retain the English chan- 
cery practice of 1842 as a standard, did not In tend to abolish the whole 
body of fédéral equity practice which had grown up under the old nile 
90 and had become the aecepted practice in the Suprême and ail In- 
ferior courts ; the old practice continuing, except as it was changed. 

4. Equity <@=3359 — Right Voluntabilt to Dismiss — Case Not Ripe fob Dé- 

cision. 

Case wherein plaintlff asked leave to dlsmiss the blll, without préjudice, 
which was denied, and the bill dismissed absolutely, held not within any 
exception to the rule of right to dlsmiss without préjudice conceming 
cases which are ripe for décision and where there is proof before the 
court to justlfy dismissal on the merits, so that It is too late for a volun- 
tary dismissal without préjudice. 

5. Descent and Distribution <®=383 — Rescission or Settlement of Estate — 

JURISDICTION to DISPOSE OF EQUITIES TENDEB BaCK OF CONSIDERATION. 

In an equity suit for rescission of settlement of the estate of plaintifE's 
mother, the court in its final decree can properly marshal and dispose of 
any equities that might exist lu connection with any duty on the part of 
plaintlff to tender the considération baclc. 

6. Descent and Distribution <S=>83 — Rescission or Settlement of Estate 

SUFTIOIENCT OF BllX. 

Bill by a daughter for rescission of a settlement of her mother's estate 
held not insufflcient on its face, and subject to dismissal on motion for 
failure to allège any necessary tender back of considération by the daugh- 
ter to support the rescission, which, under défendants' auswers, evidently 
would hâve been refused. 

7. Descent and Distribution ®=5S3 — Settlement Amono Heibs — Suit fob 

Rescission — Pleading. 

In a daughter's suit to rescind a settlement of her mother's estate, bill 
and défendants' pleadings in opposition held to raise an Issue of fact 
whether or not certain stock was or was not a part of the estate of plaiu- 
tiff's mother, to a trial of which plaintlff was entitled, so that dismissal of 
the bill, after déniai of plaintiff's motion for leave to dlsmiss voluntarily 
, without préjudice, was erroneous. 

8. Equity <S=3365 — Dismissal On Merits — Claim of Bad Faith—Refusal to 

Allow Voluntabt Dismissal. 

Though the circumstances tended to persuade the trial court that plain- 
tiff's suit for rescission of a settlement of her mother's estate was not 
prosecuted in good faith, but vexatiously, in the absence of issue upon or 
trial of the claim of bad faith, final dismissal of the blll on the merits 

^;=>For oUier ca&es see same lopic & KEY-NUM13ER in ail Key-Numbered Dlgests & indexes 
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cannôt be snpported on such ground; plalntlff having had prima facie 
an absoliUe right to dismiss wlthout préjudice, as slie asked leave. 

9. Appeal and Brbob ®=>117S(1) — Dieection of Obdkr — Eqottt Case. 

On a wrlt of error, an appellate court wUl direct the entry of tlie order 
which should hâve been made by ttie trial court on the day when it en- 
tered the judgment under review; but on appeal in equlty there Is no 
such rlgld rule, and the appellate court will direct the order which ought 
to be made as the situation exists after the mandate goes down. 

10. Equity <s=»359 — ^Motion fob Voluntaet Dismissal — ^Delat of Décision 
To Pebmit Ceoss-Claim. 

In vlew of the peculiar facts in a daughter's suit for rescission of set- 
tlement of her mother's esta te, held, that the trial court would hâve been 
justifled, if such course had appealed to its discrétion, in delaylng décision 
of plaintiff's motion for dismissal wlthout préjudice until défendants 
might hâve had opportunlty to make any cross-clalm If they promptly ex- 
ercised the privilège. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. HoUister, 
Judge. 

Suit in equity by Mary Louise Denver l,îndley against Matthew 
Rombach Denver and others. From an order dismissing the bill, 
plaintiff appeals. Order vacated and eet aside, and plaintiff's mo- 
tion for leave to dismiss without préjudice directed to stand for 
hearing in due course and to be granted, etc. 

Burton B. Tuttle, of Cincinnati, Ohio, and Charles E. McMahon, 
of New York City, for appellant. 

A. E. Clevenger, of Cleveland, Ohio, and John Weld Peck, of Cin- 
cinnati, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. When this equity case, which was at 
issue in the court below upon full pleadings, came on for trial in open 
court at the time fixed, Mrs. Lindley, the plaintiff, was not ready, and 
asked a continuance. The court denied this request. Plaintiff then 
asked leave to dismiss the bill without préjudice. This request was 
also denied, and an order was entered dismissing the bill absolutely 
and without qualification. The plaintiff appeals, and complains both 
of the refusai to give a continuance, and of the final order. 

[1] The matter of continuance was discretionary, and there was 
ample ground upon which to base the action which the court took. 

[2] It undoubtedly bas been the settled rule of the fédéral courts 
in equity that, where no claim had been made for cross-relief, plain- 
tiff had an absolute right to dismiss his bill without préjudice, at any 
time before the case was ripe for décision (if not even later), and that 
the expense incurred by défendant in preparing for trial and the re- 
sulting delay did not alone constitute good cause for refusing such" 
dismissal. Pullman Co. v. Transportation Co., 171 U. S. 138, 145, 
146, 18 Sup. Ct. 808, 43 E. Ed. 108; Détroit v. Détroit Ry. (C. C.) 55 
Fed. 569, 572; Harding v. Corn Products Co. (C. C. A. 7) 168 Fed. 
658, 664, 665, 94 C. C. A. 144, certiorari denied 214 U. S. 515, 29 Sup. 

^s>F0T otber cases see same topic & KEV-NUMBER lu ail Key-Numbered Blgesta & Indexée 
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Ct. 696, 53 L. Ed. 1063; The Bainbridge (C. C. A. 9) 199 Fed. 404, 
406, 118 C. C. A. 88). It is conceded that the présent case would 
fall within this ruie, and that the action of the trial court would be 
erroneous, unless for the efifect of some one of those spécial consid- 
érations which we proceed to discuss. 

[3] The first is that the rule itself has grown up during the period 
while the fédéral courts of equity were govemed by the practice in 
the High Court of Chancery, as it existed in 1842 (old rule 90), and 
that this arbitrary right of the plaintifï to dismiss the bill was an 
élément of the English chancery practice existing at that time, while 
the new equity rules adopted in 1912 (198 Fed. xix, 115 C. C. A. xix), 
no longer provide any such dependence upon the old English practice 
It is therefore said that the rule in question falls because its founda- 
tion is gone, and that fédéral courts of equity should now follow 
either the later English practice, or what is said to be the inherently 
reasonable practice, and should make the right to dismiss without 
préjudice one which is discretionary with the trial court according 
to the facts of the particular case. We do not find ourselves able to 
accept this view. We do not think that the Suprême Court, in adopt- 
ing the new rules in 1912, and in thus declining longer to retain the 
English chancery practice of 1842 as a standard, intended to abolish 
the whole body of fédéral equity practice which had grown up under 
the old rule 90, and had become the accepted practice in the Su- 
prême and ail inferior courts. It is more reasonable to think that 
the fixed and settled equity practice of the fédéral courts in this country 
was intended to continue as it was in 1912, save as it was changed by 
thèse new rules; and this is, in efïect, the conclusion of the Circuit 
Court of Appeals of the Second Circuit in the only case which has 
been brought to our attention touching the subject. Individual Co. v. 
Union Co., 250 Fed. 625, 626, 162 C. C. A. 641. 

[4] It is next said that the case was, in efïect, ripe for décision, 
and that there was enough proof before the court to justify dismissal 
on the merits, and it was therefore too late for a voluntary dismissal 
without préjudice. Without undertaking to décide just when it may 
thus be too late, short of actual décision, we conclude that this case 
does not fall within any exception of this kind. Some dépositions had 
been taken by plaintiff, and they were on file. The défendant had 
taken no proofs, unless the answers given by some of défendants 
to plaintifï's interrogatories can be considered as such proofs; and 
we find no justification for attributing that character to them. 

[5, 6] It is next alleged that the bill was insufificient on its face and 
was subject to dismissal on motion, and hence that the action taken 
did not resuit in préjudice to plaintifï. The suggested grounds of in- 
sufficiency in the bill are two: First, that it did not allège the nec- 
essary tender to support the rescission; and, second, that it did not 
State facts to support the relief claimed. 

The bill alleged that Mrs. Lindley, as heir of her mother, was en- 
titled to a one-ninth share in her mother's estate; that her brother 
aiid sister, the other heirs, made a settlement with her and paid her 
a sum of money in full satisfaction for her share in the estate; that 



86 259 FEDERAL REPORTER 

she later discovered that they had misled her as to the amount of the 
estate, and she filed a bill to set aside this settlement and obtain her 
rightfvil share; that the suit so commenced was compromised and 
settled and that her brother and sister paid her the additional sum of 
$15,000 in full satisfaction and discharge of ail her claims to her 
mother's estate ; that she later discovered that valuable assets had been 
omitted from the inventory of the estate fumished her to induce this 
second settlement, and she therefore filed this présent bill (or what 
for this purpose, we call the présent bill) to fepudiate and rescind 
both the first and the second settlements and for the necessary ac- 
counting and complète payment of her true and full share. The 
bill did not allège that she had ever tendered to the défendants the 
return of the considération which she had received upon thèse set- 
tlements and in connection with her demand for rescission; and this 
is said to be a fatal defect in the bill. 

If we were considering the first bill, it would be clear enough that 
a tender of the considération back was not a necessary preliminary. 
It would appear that plaintiff was entitled to what she had received, 
and there would be no reason for requiring that she should tender 
anything back. The suit in equity is for a rescission, not as upon a 
rescission; and the court can, in its final decree, properly marshal 
and dispose of any equities that might exist in that connection. Gould 
V. Cayuga Bank, 86 N. Y. 75; Thomas v. Beals, 154 Mass. 51, 27 N. 
E. 1004. We are not sure that this rule reaches the second settle- 
ment. As to that, défendants deny that she was entitled to any- 
thing. They say they paid her $15,000 for peace. It seems that the 
défendants might hâve bëen entitled to require a tender of this $15,- 
000, with the bill at the latest, so that they might, if they wished, ac- 
cept the tendered rescission of the second settlement contract, and 
so that both parties would fall back upon the position which they oc- 
cupied when the first bill was filed ; but défendants hâve eut them- 
selves ofï from any substantial right to the benefit of this principle.. 
In their answers in this présent case, they hâve relied upon the second 
settlement as valid in ail particulars, and they expressly insist that 
this second settlement should not be rescinded but should stand in 
full force and efïect. It is therefore plain that if a tender had been. 
made, they would hâve ref used it ; and the court surely cannot refuse 
to hear the plaintiflf because she has failed to do a confessedly vain 
and useless thing. 

[7] The bill first filed directed against the second settlement con- 
tained only vague and gênerai allégations of fraud and concealment. 
We assume, without holding, that the bill was, for this reason, bad. 
The plaintiff undertook to amend by averring also the stock trans- 
action hereafter mentioned; pending a motion thus to amend, dis- 
missed the bill voluntarily ; and, after a very short interval, filed a 
new bill which was substantially the same which she had sought ta- 
obtain by amendment. The question is, therefore, whether tins new 
bill States, as to the stock transaction, a case which requires hearing. 
It is, in brief, that plaintiff's mother was a stockholder in the Clin- 
ton County National Bank; that this bank had taken over, on the 
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foreclosure of collatéral, some industrial stock which was of doubt- 
ful value, and which the ComptroUer refused to permit the bank to 
carry in its assets ; that the stock was turned over tO plaintifï's moth- 
er, and she gave her note to the bank therefor; that this stock had 
become very valuable, and that it had been, by défendants, excluded 
from the mother's estate, upon the pretense that it really belonged 
to the bank. The défendants alleged, in pleading and in response 
to interrogatories, that the stock had always been the property of 
the bank; that it was transferred to plaintiiï's mother only to pro- 
tect her against liability on her note; that the note was paid very 
shortly out of dividends from the stock; that the stock was then re- 
assigned by the mother to the bank; that it had been held alone by 
the bank without claim by her for many years before her death ; and 
that it had never been a part of her estate. If the record permitted 
the court to assume the truth of the things thus alleged in answer, the 
case would hâve a différent aspect, and we can not be very sure 
from the course taken on the argument that plaintifï's counsel hâve 
any intention of disputing the svibstantial truth of thèse allégations; 
but there is nothing on the record to justify the court below or this 
court in proceeding to make a final order based on the supposition 
that thèse allégations are admitted. Upon the pleadings, there is a 
sharp issue of act as to whether this stock was or was not a part of- 
the estate of plaintiff's mother; and plaintiff seems to bave been 
entitled to a trial on that issue. 

[8] Finally, it is said that the conduct of the plaintifï had been 
so vexations, and had so far evidenced an intent not to try her al- 
leged rights, but to refrain from trying them, and to use a succession 
of suits as a means of extorting money, as to justify the court in mak- 
ing an order which would put an end to the matter. The history of 
this and previous litigation before the trial judge, and other facts 
which very likely were conceded in argument before him, as they 
were before us, do not leave this claim without color; but we are 
unable to think it justified the action taken. Défendant asked no 
cross-relief, and if final action in the subject-matter was to be taken, 
based either upon the theory that plaintifï's action was vexations or 
upon the theory that equity, having been asked to vacate the settle- 
ment, would, on the contrary, approve and confirm it, plaintifï was 
entitled to an issue and a day in court thereon» When we are pro- 
ceeding, as we do, upon the basis that the plaintifï had, prima facie, 
an absolute right to dismiss without préjudice, and that the allowance 
of such dismissal was not a discretionary matter in the absence of 
spécial justification, we are compelled to conclude that, however much 
the circumstances tended to persuade the trial court that plaintiff's 
action was not prosecuted in good faith, but where there had been 
no issue upon, or trial of, that claim of bad faith, a final dismissal of 
the bill cannot be supported upon that ground. 

[9] Thèse views make it necessary to set aside the final order of 
dismissal; but it is apparent that a question exists which is likely to 
bring the case back hère immediately, and we think proper to indi- 
cate ouryiews now. Upon a writ of error, an appellate court will 
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direct the entry of that order which should hâve been made by the 
trial court on the day when it entered the judgment under review; 
upon an appeal in equity, there is no such hard and fast rule; the 
appellate court will direct the order which ought to be made as the 
situation exists after the mandate goes down; and this leads to the 
steps which may naturally be hère anticipated. 

[10] At any time before motion to dismiss was made, the défend- 
ants had the undoubted right to claim any appropriate cross-relief, 
and such claim would hâve prevented the dismissal until the cross- 
claim could be heard. Without undertaking to déclare any rule be- 
yond the facts of this case, we think that those peculiar facts would 
hâve justified the trial court, if such course had appealed to its dis- 
crétion, in delaying a décision of the motion until the défendants 
might hâve had opportunity to make such cross-claim, if they wished 
to do so, and promptly exercised the privilège. Where litigation has 
a history like this, we would see no injustice, but, rather, the opposite, 
in permitting such a cross-claim, and in then proceeding in due course 
to hear and décide the complète merits of the controversy and to 
either vacate the settlement or affirm it and set the matter at rest. 
It is additionally clear that no préjudice can come to plaintiff from 
this course, if it is now pursued, since it will give her the very op- 
portunity which she sought, to make further préparations and be ready 
for trial. 

Our direction will therefore be that the ordér of dismissal be va- 
cated and set aside, and that plaintifï's motion for leave to dismiss 
without préjudice stand for hearing in due course and be granted, 
unless the trial court shall, in its discrétion, think proper to delay 
the hearing and disposition thereof until défendants hâve opportunity 
to claim cross-relief. 

The appellant will recover the costs of this appeaL 



BAILET V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. February 5, 1919.) 

No. 3209. 

Inteenal Eevenue i©=39, 40 — Spécial Tax on Business — "Cahetinq on 
Business of Retail Liquob Dealeb." 

To subject a person to conviction for violation of Rev. St. § 3242 (Comp. 
St. § 5965), by "carrying on the business of a ♦ * • retail liquor 
dealer" without havlng paid the spécial tax, a single sale is not sufflcient, 
unless made under circumstances which warrant the Inference by the 
Jury that défendant either had liquor on hand, or was ready and able to 
procure it, for purposes of sale. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Criminal prosecution by the United States against Mrs. William îi. 
Bailey. Judgment of conviction, and défendant brings error. Re- 
versed. 
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Jere Horne, of Memphis, Tenn., for plaintifï in error. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Mrs. Bailey was convicted of carrying 
on the business of a retail liquor dealer without having paid the spécial 
tax therefor, and in violation of R. S. § 3242 (U. S. Comp. St. 1916, 
§ 5965). The government proved the sale of a drink and of a half 
pint to Bryant. Mrs. Bailey testified that Bryant was a personal ac- 
quaintance; that he came to her résidence in the evening; that after 
a time he expressed need for whisky, and wanted her to let him hâve 
some ; that she declined, saying she had none ; that, after f urther urg- 
ing from him, she told him she had a small quantity, less than a quart, 
which she had for personal or household use, and that she could not 
let him hâve from this quart the pint which he requested, but would 
let him hâve a half pint ; that she did so, and that, although she declined 
to charge for it, he pressed payment upon her, which she finally ac- 
cepted ; and that this was the entire transaction. The court charged 
the jury that, even if her testimony were fully accepted and believed, 
nevertheless she would be guilty under the indictment, and the rightf ul- 
ness of this charge is the question brought hère for review. 

The statute says : 

"Every person who carries on the business of a • • * retail liquor deal- 
er * * * without having paid the spécial tax as requlred by law, shall, 
for every such offense, be flned," etc. 

Obviously, the "such offense" which is punished is to "carry on the 
business of a retail liquor dealer." This phrase would not seem to be 
difficult of définition, either from the standpoint of the words used or 
from that of the purpose of the law. There must not only be a "busi- 
ness," but it must be "carried on." The purpose of the law was to 
raise revenue by an occupation tax. Both thèse considérations imply 
that there must be something more than a single casual sale, discon- 
nected from any habituai or intended practice. There cannot be a 
"business carried on," unless there is either an actuaJ or intended ad- 
hérence to that course of conduct which alone can constitute the adop- 
tion and practice of a business or occupation. Of course, it need not 
be the sole business or occupation, or even one of any comparative 
importance as relating to the other business or occupation of the same 
person ; nor would it be necessary that any particular quantity of ma- 
terial should be kept on hand for sale for any particular length of 
time ; but both the ability and the willingness to make sales from time 
to time, whenever appropriate conditions might arise, seem to us to 
be required, by the plain meaning of the words, in order to make out 
an offense against this statute. 

Perhaps it is rightly to be assumed that no other construction would 
ever hâve been attributed to this section, save for the supposed efïect 
of another section of the act. Revised Statutes, § 3244 (U. S. Comp. 
St. § 5971), fixes the amount of the tax to be paid. The fourth sub- 
division says: 
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"Retall dealers In llquors shall pay $25. Every person who sells or offers 
for sale foreign or domestie dlstilled splrits or wines in less quantlties than 
five wine gallons at tte same time shall be regarded as a retall dealer in 
liquors." 

From this it is argued that the more gênerai language ci section 
3242 is defined and limited, and that therefore a single sale, inherently 
and necessarily and always, makes the seller a taxable retail liquor 
dealer. The language of section 3244 does not require this conclusion. 
"One who sells" is not necessarily synonymous with "one who makes 
a sale." Even where standing by itself, "one who sells" may well im- 
ply an habituai rather than an isolated act. It seems équivalent to "one 
who is selling"; but when this définitive phrase is considered in con- 
nection with the fact that it is found in the law taxing occupations and 
in relation to the tax which is imposed only upon carrying on business, 
and that the phrase serves the main, if not the only, purpose of dis- 
tinguishing between différent kinds of business — ^wholesale and retail 
— section 3244 seems to us to lend no substantial support to the thought 
that it is thereby made immaterial whether or not there is any "busi- 
ness carried on," in the ordinary and usual sensé of thèse words. 

It is further to be noted that the language of section 3244 is inap- 
propriate for a single sale. It is "one who sells * * * in quan- 
tlties less," etc. In strictness of language, this plainly referis to a 
plurality of transactions. One who makes only a single sale does not 
sell "in quantities." This distinction would be overnice as a substantial 
basis of interprétation ; but it demonstrates that section 3244 does not 
imperatively and finally require that the language of section 3242 shoujd 
hâve a forced and unreasonable construction. 

Revised States, § 3244, seems to hâve been superseded by section 4 
of the Act of March 1, 1879 (U. S. Comp. St. 1916, § 5973). The ar- 
rangement hère found emphasizes the conclusion that the phrase "one 
who sells" was adopted, not to define what "carrying on business" 
means, but rather to distinguish between différent kinds of business. 
It is repeated four times, always as incidental to the définition of a 
business ; and in defining "dealers in malt liquors" it says that one who 
sells malt liquors, "but who does not deal in spirituous liquors," shall 
pay a lesser tax, thus again irnplying that the higher tax is to be paid by 
those who "deal in" spirituous liquors. 

It is true that in the provisions of the law which relate to taxes on 
tobacco, as found in subsections 6, 7, 8, and 9 of R. S. § 3244, the 
tax-fixing provisions said that every person should be regarded as a re- 
tail dealer in tobacco "whose business it is to sell," and that the défini- 
tion of a retail liquor dealer as "pne who sells" and of a retail tobacco 
dealer as "one whose business it is to sell" carries a suggestion that 
the former définition is broader than the latter. We do not overlook 
this suggestion, but we cannot think it has suffîcient force to overcome 
the other considérations involved. Further, this subsection 7, which 
referred to retail leaf tobacco dealers, has been superseded by section 
35 of the Act of August 5, 1909 (U. S. Comp. St. § 6175), wherein it is 
said that "every person shall be regarded as a retail dealer in leaf 
tobacco whose business it is to sell leaf tobacco in quantity less, etc.; 
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or who shall sell directly to consumers, etc.," thus îllustrating that 
"who shall sell," like "one wlio sells," may rightly refer to a business 
and not to a single sale. 

Again, we observe that by section 3242, "every such offense" draws 
separate punishment. If a single sale is not merely évidence of the 
offense, but is the offense itself, a single day of carrying on the business 
might support a great number of indictments, and such a resuit in- 
dicates an unreasonable construction. The preceding sections, 3232- 
3241 (Comp. St. § 5955 et seq.), also are ail instructive to the effect 
that the thing taxed is not the sale, but the occupation. 

The question has not been authoritatively decided. In Ledbetter v. 
United States, 170 U. S. 606, 610, 18 Sup. Ct. 774, 775 (42 L. Ed. 1162) 
speaking of this statute, the court says : 

"The offense does not consist in selling or ofEerlng for sale to a particular 
person distilled spirlts, etc., in less quantifies than five gallons at one time, but 
in carryiiig this on as a business ; in other words, in the défendant holding 
hlmself out to the public as selling or ofEerlng for sale, etc. While it has been 
sometinie« held that pvoof of selling to one person was, at least, prima facle 
évidence of criminality, the real offense conslsts in carrying on such business, 
and if only a single sale were proven It might be a good défense to show that 
such sale was exceptional, accidentai or made under such circumstances as to 
indlcate that it was not the business of the vendor. United States v. Jackson, 
1 Hughes, 531 [Fed. Cas. No. 15,455] ; United States v. Rennecke [D. C] 28 
Fed. 847. It is qulte évident that an indlctment averrlng in the language of 
section 18 that the défendant sold or offered for sale the Uquors nanied, wlth- 
out averriug that he made this a business, and that he had not paid the spécial 
tax requlred by law, would be insufficlent." 

It must be conceded that the quoted language was not necessary 
for a décision of the point before the Suprême Court in the Ledbetter 
Case; but it is évident that at least the writer of the opinion (Mr. 
Justice Brown) thought the statute should be construed as we hâve 
indicated our view to be. This view is also confirmed by the approving 
citations of United States v. Jackson, 1 Hughes, 531, Fed. Cas. No. 
15,455, and United States v. Rennecke (D. C.) 28 Fed. 847. In the 
Jackson Case, Judge Hughes instructed iJie jury that selling an occa- 
sional drink did not constitute carrying on a business so as to justify 
the imposition of the tax. Some of the language, like some of that in 
United States v. IvOgan, Fed. Cas. No. 15,624, goes further than we 
should wholly approve, since it has been decided that such a law is not 
to be read with the strictures of a pénal statute (United States v. Stow- 
ell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. Ed. 555) ; but the case supports 
our gênerai interprétation. In the Rennecke Case, Judge Simonton had 
the point before him and said : 

"If the sale was under such circumstances as indicated that the défend- 
ants had the liquor on hand to be sold to any one who applled for it, then they 
may be said to be engaged in the business, although but one act of selling 
has been proved. On the other hand, if they permitted a neighbor or frlend 
to bave a part of the supply of whisky whlch they had on hand for their own 
use, and did this in a splrit of accommodation, they could not be said to be en- 
gaged in the business, even if they received money for this accommodation." 

He repeated, substantially, the same expression, in United States 
V. Bonham (D. C.) 31 Fed. 808. 
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The district attorney relies upon several décisions to support the 
charge given, but they are ail, perhaps with one exception, distinguish- 
able. United States v. Barnhardt, Fed. Cas. No. 14,526, and United 
States V. Damiani, Fed. Cas. No. 14,915, are so scantily reported that 
they may well hold merely that a single sale may be sufficient évidence 
of carrying on the business — a proposition about which there is no 
doubt. In United States v. Alexis Club (D. C.) 98 Fed. 725, the only 
question involved was whether a social club which carried a stock of 
liquors and dispensed them to its own members for pay should be con- 
sidered a retail dealer. Judge McPherson refers to section 3244 by 
way of définition ; but we find nothing in the opinion to indicate that 
an isolated, single sale, not part of a course of business, would hâve 
been considered a violation of the law. The case of United States v. 
Angell (C. C.) 11 Fed. 34, is the possible exception. The défendant 
requested an instruction that he was not guilty unless he was engaged 
in the sale of liquor "as a trade or business." The court refused this 
instruction and charged in the language of section 3244, as it existed in 
1867. It is perhaps worth noting that this statutory définition did not 
then refer to "one who sells in quantities less than," etc., but to "every 
person who shall sell * * * and whose annual sales do not ex- 
ceed," etc. ; but, if the décision should not be restricted on account of 
this peculiar language, we do not find that it has been f ollowed, and it 
certainly is inconsistent with the above quotation from the Ledbetter 
Case. 

It has often, perhaps commonly, been taken for granted that some- 
thing more than merely the single sale must be found or inf erred by the 
jury in order to convict. For example, see United States v. Allen 
(D. C.) 38 Fed. 736, where Judge Shiras said: 

"It Is the dealing In liquors that constltutes the taxable business." 

There are décisions of state courts, like People v. Wilcox, 152 Mich. 
39, 41, 115 N. W. 973, which punish a single sale; but they so far in- 
volve, directly or indirectly, a state policy of prohibition, that they 
are not very persuasive in construing a revenue law. 

We are convinced that the true rule of construction is that stated 
by Judge Simonton, with some modification; that a single sale is to 
be interpreted in the light of ail the circumstances, and it may vary 
from being little or no évidence up to the point of being convincing 
évidence that the seller is carrying on the business ; and that, in order 
to convict, the jury should be satisfied that the défendant either had 
liquor on hand, or was ready and able to procure it, in either case with 
the purpose of selling some or ail of it to such persons as he might 
from time to time find or conclude to accept as customers. 

The request for instructed verdict for the défendant was rightly 
denied. From the testimony of the government's witnesses, including 
that with référence to previous sales at the same place by defendant's 
husband, tlîe jury had the right to infer, if satisfied thereof beyond 
a reasonable doubt, that Mrs. Bailey's story was essentially untrue, and 
that her assumed reluctance to sell and yielding to urging were a subter- 
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fuge, for the purpose of concealing her readiness to make a sale after 
she was satisfied it would be safe. 

The judgment must be rêver sed, and the case remanded for new 
trial. 



BIANDI V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. February 5, 1919.) 

No. 3208. 

CEmiNAi, Law ig=>419, 420(3) — Admission- of HeIesat Evidence. 

In a prosecutlon for carrying on the business of a retall dealer wlthout 
having pald the spécial tax therefor, It was prejudlclal error to permit 
the prosecuting witness on direct examinatlon to testlfy that he under- 
took to buy Uquor from défendant because he had been told that défendant 
•was selllng. 

In Error to the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

Criminal prosecution by the United States against E. Biandi. Judg- 
ment of conviction, and défendant brings error. Reversed. 

Jere Horne and Phil. M. Canale, both of Memphis, Tenn., for 
plaintiff in error. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Biandi was convicted of violating R. S. § 3244 
(U. S. Comp. St. § 5971), by engaging in business as a retail liquor 
dealer without paying the tax, and he prosecutes this writ of error. 
His trial occurred immediately following that of Mrs. Bailey, No. 

3209, 259 Fed. 88, C. C. A. , whose case we hâve considered 

and disposed of by an opinion filed herewith. The facts in the Biandi 
Case are materially différent in some respects from those in the Bail- 
ey Case, but the charge of the court to the jury shows that the case 
was tried upon and the conviction may rest upon that interprétation 
of the statute which, in the Bailey Case, we hâve felt compelled to 
think was erroneous. Biandi's counsel took no exception to the 
charge, nor did he présent any requests to charge which properly 
saved the point. Perhaps the fact that similar exception to the charge 
in the Bailey Case had been unavailing tends to explain its absence 
hère. We do not find it necessary to décide whether we ought to 
proceed under rule 11 (202 Fed. viii, 118 C. C. A. viii), in spite of no 
exception and no assignment of error, because there is an error duly 
assigned' which would, of itself, justify reversai. 

The prosecuting witness was allowed to state that he undertopk 
to buy liquor from Biandi because he had been told that Biandi was 
selling. This was, quite obviously, merely hearsay, and inadmissible 
as direct évidence against respondent. Such matters may drop out 
during cross-examination, and the court can, by proper instruction, 

^s>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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prevent unlawful préjudice; but hère the matjter was directly de- 
veloped, and the protest and objection of defendant's counsel were 
net met by any instruction or caution to the jury. This was espe- 
cially prejudicial, because the statement was made in the course of an 
examination by the court. 

In such cases as this, no doubt the présence or absence of any pre- 
vious sale is a relevant fact to be proved one way or the other by 
witnesses compétent to speak; but this may not be done by hearsay. 
The request for an instructed acquittai was properly rèfused. 

The judgment must be reversed, and the case remanded for a new 
trial, under that interpratation of the statute indicated by our opin- 
ion in the Bailey Case. 



LAUGHTER v. UNITED STATES. lAUGHTBR et al. v. SAME. RIVALTO 
T. SAME. ANDBRSON v. SAME., 

(Circuit Court of Appeals, Sixth Circuit. January 17, 1919.) 

Nos. 3150, 3185, 3212, 3221. 

1. Intoxicating Liquoes <3=s>132 — Tbanspoetation of Liquoe in Interstate; 

CoMMEKCE — Prohibition State. 

To render the Reed Amendment (Act March 3, 1917, § 5 [Comp. St. 1918, 
§§ 8739a, 10387a-10387c]), prohlbltlng the transportatlon of Uquor in Inter- 
state commerce, except for certain purposes, into any state "the laws ot 
which prohlbit the manufacture or sale therein," of liguors for beverage 
purposes, applicable to a state, it must hâve adopted a gênerai poUcy of 
prohibition throughout Its territory; but It 1s not essential that such 
prohibition should be literally without exception. 

2. Intoxicating Liqtiors ®=132 — Transportation of Liqijob in Interstate 

Commerce — Prohibition Statk. 

Under varions statutes of Tennessee, taken together, both the sale and 
the manufacture of liquor for sale as a beverage are prohiblted throughout 
the state, and the transportatlon of liquor into the state for beverage 
purposes is In violation of the Reed Amendment (Comp. St. 1918, §§ 8739a, 
10387a-10387c). 

3. CONSPIEACY ®=a28 CONSPIRACT TO ViOLATE REED AMENDMENT. 

There may Be a conspiracy to violate the Reed Amendment (Comp. SL 
1918, §§ 8739a, 10387a-10387c) by transporting liquor into a prohlbltiou 
state, indictable under Criininal Code, § 37 (Comp. St. § 10201). 

4. Criminal Law iS=5395 — Evidence — Papers Taken from Accused. 

It was not error to admit in évidence against a défendant papers taken 
from hls pocket after Us arrest, where their retum had not been re- 
quested. 

5. Conspiracy ®=537 — Criminal Responsibility — Meegeb in Substantivk 

Offense, 

To ereate such relation, between a conspiracy and the substantlve of- 
fense whlch was its purpose, as ought to prevent a double prosecutlon, 
there must be a complète identity between those acts whlch are the overt 
acts essential to make the conspiracy punishable and those acts whlch 
are neeessary to make out the substantlve offense. 

6. Criminal Law iS=1165(l) — Seabches and Seizures ©=5 — Habmless Ee- 
• EOR — Papers Sbized from Défendant — Right to Retuen. 

Déniai of a motion by défendant for the return of papers taken from 

hls pocket after arrest held error, but without préjudice; the only one 

admltted in évidence being cumulative upon a point fully establlshed 

otherwise. 

- — I 

^=>Foi other cases dee same toplc & KBÏ-NUMBBR lu ail Key-Numbered Dlgests & Indexe» 
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In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Criminal prosecutions by the United States against E. A. Laughter, 
against E. A. Laughter and W. Newton Fisher, against Alphonso 
Rivalto, and against A. L. Anderson. Judgment of conviction in each 
case, and défendants bring error. Affirmed. 

Certiorari denied 249 U. S. 613, 39 Sup. Ct. 388, 63 L. Ed. . 

Charles M. Bryan, of Memphis, Tenn., for plaintifïs in error Laugh- 
ter and Fisher. 

Frank S. Elgin, of Memphis, Tenn., for plaintifïs in error Anderson 
and Rivalto. 

Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before WARRLNGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Thèse four cases involve a common 
question, whether the Reed Amendment is applicable to Tennessee, 
and each case présents further spécifie questions. The latter are of 
such minor relative importance that the four cases may well be disposed 
of by one opinion. It is not necessary to state facts, excèpt as to the 
spécifie questions. 

The so-called Reed Amendment was inserted in, and became a part 
of section 5 of the Post Office Appropriation Act of March 3, 1917, 
c. 162, 39 Stat. 1069 (Comp. St. 1918, § 8739a). It reads as follows : 

"Whoever shall order, purchase or cause Intoxicatlng llquors to be trans- 
ported in Interstate commerce, except for scientific, sacramental, médicinal, 
and mechanical purposes, into any state or territory, the laws of whieh state 
or territory prohllilt tbe manufacture or sale therein of Intoxicatlng liquors for 
beverage purposes, shall be punished as aforesaid: Provlded," etc. 

The précise question then is : Do the laws of Tennessee "prohibit 
the manufacture or sale therein of intoxicatlng liquors for beverage 
purposes"? The first controversy arises over the meaning and efi^ect 
of the disjunctive in the phrase "manufacture or sale." Is it intended 
to refer to a. state the laws of which either prohibit the manufacture 
or prohibit the sale, or only to a state the laws of which both prohibit 
the manufacture and prohibit the sale ? The language chosen présents, 
but does not solve, this ambiguity ; nor do we find any necessarily con- 
trolling interprétation flowing from the reasons which may be supposed 
to hâve moved Congress to the passage of the law. We do not think 
it necessary in this case to décide whether a state which prohibit ed the 
manufacture, but permitted sale, or a state which forbade sale, but al- 
lowed manufacture, would be within the scope of the act. For the 
purposes of this opinion, we assume that the act is not applicable unless 
by the law of the state neither manufacture nor sale is permitted. 

[ 1 ] A question is next raised as to the meaning of "prohibit." Does 
this refer to a local and limited, or only to a gênerai and universal, 
prohibition? We are strongly inclined to the view that Congress did 
not intend to extend the aid of this act, except to those states which 
had adopted a gênerai policy of prohibition throughbut their territorial 
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limîts ; and, without expressly so deciding, we g^ve the benefit of the 
doubt to the persons indicted, and assume that the state prohibitory laws 
must hâve a broad and gênerai application. However, there is neither in 
the language of the act, nor in the reasons which caused its passage, any 
ground for requiring that the prohibition of manufacture and of sale 
should be literally without exception. A substantial covering of the 
whole territory and of the whole subject is the utmost that can be 
required, and any merely trifling and inconsiderable omission of area 
' or of acts from the otherwise universal law must be regarded as negli- 
gible for the purposes of this inquiry. 

[2] Corning to the Tennessee laws: Section 1 of chapter 1 of the 
Acts of 1909, provides : 

"That It shall not hereafter be lawful for any person to sell or tlpple any 
intoxicatlng Uquors, including wine, aie, and béer, as a beverage, wlthln 
four miles of a schoolhouse, public or prlvate, where school Is kept, whether 
the school be then in session or not, in thls state." 

We cannot doubt that the great part of the state of Tennessee is 
within four miles from some schoolhouse ; but just how far we might 
take.judicial notice in that direction is made immaterial by the fact that 
the Suprême Court of Tennessee has declared what this situation is. 
In Motlow V. State, 125 Tenn. 547, 560, 145 S. W. 177, 180 (L. R. 
A. 1916F, 177), that court sàid, in speaking of a later act of 1909: 

"At the tlme the act was passed, the situation in Tennessee was this: 
Sundry statutes had been passed, known as 'four-mile laws,' whleh had made 
It unlawful to sell intoxicatlng Uquors as a beverage anywhere in the state 
■within four miles of a schoolhouse, whether the school was in session at the 
date of the sale or not. Thèse acts made It unlawful to sell intoxicatlng Uq- 
uors anywhere In this state as a beverage, slnce there was no point that 
was not within four miles of a schoolhouse." 

There is nothing in the case of Cheatham y. Patterson, 125 Tenn. 
437, 145 S. W. 159, Ann. Cas. 1913C, 314, inconsistent with this déc- 
laration that the sale of liquor as a beverage is prohibited throughout 
Tennessee. The statement in the latter opinion that not ail sales of 
intoxicatlng liquors are unlawful sufficiently rests upon the adjudged 
exemption of sales for nonbeverage purposes. 

There is a f urther statute upon the subject of sales : By chapter 3, 
§ 1, of the Acts of 1917, it was declared to be unlawful — 

"for any person, flrm or corporation to hâve or keep in stock, in any ware- 
house or place of business or other place within the state of Tennessee, any 
Intoxicatlng liquors, Includlng wine, aie or béer, intended for présent or fu- 
ture sale as a beverage, either wholesale or retall, and whether intended to 
be sold for dellvery at the place of sale or to be shipped or otherwise trans- 
ported for dellvery at another place." 

Obviously there can be no substantial sales, unless the person selling 
may hâve on. hand, at some place within the state, the liquor to be sold. 
Putting together the four-mile law and this law against keeping on 
hand for sale, we cannot doubt that the laws of Tennessee virtually pro- 
hibit the selling of liquor for beverage purposes. 

Manufacturing for sale is expressly forbidden by section 1 of chap- 
ter 10 of the Acts of 1909. This provides: 
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"That It shall not hereafter be lawful for any person or persons to manu- 
facture in this State, for purposes of sale any intoxicating liquor, includlng ail 
vinous, spirituous, or malt liquors: ♦ • • Provided," etc. 

It may be said that this leaves untouched the right of a citizen of 
Tennessee to manufacture for his bwn use. So it does ; but, in view of 
the further restrictions, this right is brought nearly to the vanishing 
point. Section 4 of chapter 12 of the Acts of 1917 makes it unlawful — 

"for any person to personally transport into this state or from one point to 
another within this state, even when Intended for Personal use, intoxicating 
liquore, including wine, aie and béer, in any quantity whatever." 

The net resuit of ail thèse statutes is that liquor cannot be sold with- 
in the state or be manufactured within the state for sale, and that while 
one may manufacture for personal use, he may not move it in any 
quantity or for any purpose away from the place of manufacture. Un- 
der thèse conditions, we are clear that there is, for the purposes of 
the question before us, sufficiently complète prohibition, throughout 
Tennessee, both of manufacture and of sale of liquor for beverage 
purposes. It follows that whoever brings liquor into the state in inter- 
state commerce and for beverage purposes offends against the Reed 
Amendment. 

[3] In the Laughter Case, No. 3185, Laughter and several others 
were indicted for violation of section 37 of the Pénal Code (Act March 
4, 1909, c. 321, 35 Stat. 1096 [Comp. St. § 10201]), in that they con- 
spired to violate the Reed Amendment by bringing liquor into Ten- 
nessee, and the wrlt of error is brought by Laughter against a convic- 
tion upon this indictment. His counsel urges that the Reed Amend- 
ment contemplâtes the necessary co-operation of two or more persons 
in order to make out an offense — in other words, that the statute is 
directed only against a conspiracy — and, upon this claim, bases the 
contention that only the substantive offense may be punished, and that 
indictment for conspiracy will not lie. The principle involved is said 
to be that declared for this court by Judge Lurton in Chadwick v. U. 
S., 141 Fed. 225, 236, 72 C. C. A. 343, 354, quoting from Wharton's 
Criminal Law: 

"When to the idea of an offense plurality of agents is logically necessary, 
conspiracy, which assumes the voluntary accession of a person to a crime of 
8uch a character as that It is aggravated by a plurality of agents, cannot 
be maintained." 

It may well be that, under the facts of the instant case, there was no 
violation of the Reed Amendment, except by those transactions which 
carried out the conspiracy, and that, under those facts, the conspiracy 
and the substantive offense ought not to be separately punished ; but 
no question of double prosecution or punishment is presented in this 
case. The contention is the broad and gênerai one that there can be no 
such thing as an indictment for conspiracy tmder this act. In that 
broad form, the contention is not good. The act plainly includes mère 
transportation, which may be the individual act of one person without 
any concert with others, and, in such cases, there is abundant room for 
additional and précèdent conspiracy with others. In a very similar 
259 P.— 7 
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situation, we hâve recently held that it cannot be declared as matter 
of law that conspiracy and substantive offense may not bave separate 
existence and be subject to separate prosecution. Kelly v. United 
States, 258' Fed. 392, — C. C. A. , opinion filed January 7, 1919. 

It is said that there is no proof of the formation of any conspiracy 
within the district, as alleged in the indictment; that the only overt 
acts pleaded occurred outside of the district, and évidence of overt 
acts within the district was not admissible ; and hence that the venue 
failed. The évidence tended to show that the liquor was loaded upon 
a boat further up the Mississippi, on the Arkansas side, by a man who 
then was, or recently had been, in partnership with Langhter in the 
liquor business, and that, when it arrived near Memphis, in the night 
and at a remote place, Laughter was présent to meet it and to receive 
the liquor. The jury was entitled to infer from the facts proved that 
Laughter was the directing spirit of the enterprise, and had arranged 
in advance as to when and how the liquor should be sent, and had, in 
some manner, sent instructions to the place of loading. AU this would 
naturally hâve been donc in and from the Western district of Ten- 
nessee, where Laughter lived and had remained. There was ample 
justification for the conclusion that the conspiracy had been formed in 
this district. The instruction to the jury on the subject was not as 
clear and distinct as it might bave been, but there is no sufhcient ground 
to think the jury misunderstood. 

Robinson, also named in the indictment as a conspirator, made a 
statement, after the arrests, and this was received in évidence against 
him, but with a warning to the jury that it was not against Laughter. 
The court did not, as requested, include in his final charge an instruc- 
tion that this évidence must not be considered against Laughter ; but 
it was not error to fail to repeat a warning recently given. Without 
regard to this Robinson statement, there were facts enough pointing 
to Laughter's guilt easily to support the verdict. 

[4] Certain papers, taken from Laughter's pocket by the marshal 
when Laughter was arrested, were used in évidence against him. It 
may be that he was entitled to hâve thèse papers returned to him 
(Weeks v. U. S., 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, 
L. R. A. 1915B, 834, Ann. Cas. 1915C, 1177), but until he had asked 
for such return it was not erroneous to receive them in évidence 
(Adams v. N. Y., 192 U. S. 585, 595, 24 Sup. Ct. 372, 48 L. Ed. 575). 

In case No. 3212, Laughter and his Arkansas partner, Fisher, were 
convicted of the substantive offense to which the conspiracy, involved 
in case No. 3185, related. Both respondents complain. Counsel for 
Fisher urge that the court, in effect, gave peremptory instructions 
against him. Fisher himself testified that he arranged for loading the 
whisky on the boat, and, in so doing, supposed he was acting in the 
interest of, or at the désire of, Laughter. There is, therefore, not the 
slightest doubt, on Fisher's own statement, that he did participate in 
causing this liquor to be transported into Tennessee. His only sub- 
stantial défense is that he did not know it was going to Tennessee. 
There could be nothing prejudicial in the instruction that Fisher vio- 
lated the statute if he did what he said he did, unless there was, in that 
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connection, a failure to make sufficiently clear to the jury that Fisher 
would not be guilty unless he knew of the Tennessee destination. 
While some parts of the charge are open to criticism on this score, yet 
we are satisfied there was no préjudice therefrom. At the end of the 
charge, Fisher's counsel brought this matter to the attention of the 
trial court, who thereupon said to the jury: 

"If you believe from the évidence that the défendant Fisher had no knowl- 
edge, at the time of the acts detailed by him in the évidence, of the destination 
of the liquor, then he did not commit any olïense under the said Reed Amend- 
ment, and your verdict should be one of not guilty." 

It is true that this instruction did not, as it should hâve donc, ex- 
pressly require the jury to find that Fisher had knowledge of the des- 
tination, rather than to make his lack of knowledge a condition of ac- 
quittai. In strict construction, and taken alone, this seems to over- 
look the matters of burden of proof and of reasonable doubt; but 
there already had been full instructions upon thèse subjects, and, under 
the facts of this case, to find, as the jury did, that the proof s failed to 
show Fisher's lack of knowledge is hardly distinguishable from finding 
that he did hâve knowledge. The différence is not substantial enough 
to justify reversai. 

[5] In this case, No. 3212, Laughter insists that he has been twice 
punished for the same offense, and thus raises, in another aspect, the 
proposition that the conspiracy and the substantive offense cannot be 
separately prosecuted. The gênerai unsoundness of this claim has 
already been discussed. So far as there may be in any case a relation 
between the two which ought to prevent a double prosecution, it will 
be only in those cases where there is complète identity between those 
acts which are the overt acts essential to make the conspiracy punish- 
able and those acts which are necessary to make out the substantive 
offense. That complète identity does not hère exist. The actual taking 
of the liquor from the river boat onto the shore was alone sufficier|J; 
to constitute participation in Interstate transportation and to justify 
conviction of the substantive offense ; but this act was neither pleaded 
as one of the overt acts in the conspiracy case, nor was it essential to 
make out guilt of the conspiracy. The utmost effect of such similarity 
as hère existed in the proofs relied upon to show the two offenses was 
to advise the discrétion of the court in imposing the second sentence ; 
it cannot support any claim of error. 

[6] Just at the opening of the trial, in No. 3212, which occurred 
some three months after the trial and conviction in No. 3185, Laughter 
made a motion asking that the papers taken from his pocket, by the 
marshal at the time of his arrest, be returned to him. The motion was 
denied and exception taken. We are compelled to think that this action 
was erroneous, under the rule in Weeks v. U. S., supra. That the 
pétition for return of the papers was very informai and indefinite 
in its description, and that it was made so shortly before trial, and that 
the papers, instead of being in the manual possession of the district 
attorney, had become a part of the record évidence filed in the former 
case, do not constitute sufficient grounds for denying the pétition. 
There seems to hâve been no doubt regarding the papers to which the 
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pétition întended to refer. The delay in presenting the pétition was 
immaterial, and there would hâve been no difficulty in getting the pa- 
pers from the files to be returned. However, we cannot see that any 
substantial préjudice resulted. The only one of the seized papers, 
which was put in évidence or in any way used in this case, was a bill of 
lading which tended to identify the whisky which Laughter was receiv- 
ing from the river boat as the same whisky which theretofore had been 
at the loading point in Arkansas. As an item of évidence against 
Laughter, it was so far merely cumulative that it is not reasonably 
to be supposed its réception in évidence could hâve had any substan- 
tial influence upon the verdict. Fisher, as a witness for respondents, 
had fully identified the whisky named in the bill of lading as that 
which he assisted in loading upon the river boat, and that the whisky, 
of which Laughter was found in control, had just been taken from the 
same river boat, was stated by Laughter and was clear beyond . any 
reasonable doubt. In the Weeks Case, the lottery tickets, taken from 
Weeks' possession and put in évidence, seem to hâve been an important, 
if not essential, part of the case made against him. 

In the Anderson Case, No. 3150, the only substantial point sought 
to be made, in addition to the inapplicability of the Reed Amendment 
to Tennessee, is that Anderson was not carrying the liquor "in inter- 
Wte commerce," but that it was a part of his personal baggag", in- 
tended for his personal use^ and having no connection with any con- 
templated commercial transaction. A défense of this kind has been 
held_ sufficient (U. S. v. Mitchell [D._ C] 245 Fed. 601), and the 
précise question seems now to be awaiting décision by the Suprême 
Court in United States v. Hill (No. 357, October Term, 1918) 248 U. 
S. 420. 39 Sup. Ct. 143, 63 L. Ed. 337. It is not raised by this record. 
The liquor, in question consisted of some 20 quarts, packed in excel- 
sior, in a small trunk. It does not appear there was anything else in 
the trunk. The jury had as much right to suppose that it was brought 
îh for sale as for personal consumption. There was no request to 
charge, or exception to the charge, which saves the question now 
urged. 

In the Rivalto Case, No. 3221, the further spécifie objection is that 
there was no évidence to justify conviction. We think the circum- 
stances sufficiently point to the conclusion that Rivalto participated in 
ordering or transporting or causing the transportation of a quantity 
of liquor which might hâve been for purposes of resale and which 
was taken from an interstate train on its arrivai in Memphis. The only 
plausible objection to the sufficiency of proof is that this train had 
traveled for more than 100 miles and made several stops after it 
enterèd the state of Tennessee, and that there is nothing to show that 
the liquor was on board before the train came into the state. The train 
had corne directly through from Cairo, 111., where liquor could law- 
fuUy be bought. For it to hâve been purchased and loaded upon the 
train in Tennessee would necessarily hâve involved violation of the 
Tennessee laws, and to assume Tennessee origin would be to présume 
that at least one, and probably several offenses against Tennessee laws 
had been committed. The liquor was in bottles which bore labels pur- 
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porting to show that it had been recently bottled for some dealer in 
Caire. Thèse labels were received in évidence without objection. The 
combined force of thèse circumstances was enough to justify the jury 
in thinking that the journey which ended in Memphis began in Cairo. 

In thèse four cases, there are 130 assignments of error. We think 
no one has been overlooked, but they do not require further spécifie 
attention. Some rulings on évidence which might be thought subject 
to criticism were not prejudicial, or were cured by other rulings or 
instructions; some requests to charge, which were denied, and which 
might hâve been given, were sufficiently cove.red by the gênerai charge ; 
other requests, which were refused, although appropriate enough in 
their gênerai thought, were made subject to déniai by reason of their 
uncertain or double form; some of the assignments which provoke 
attention hâve no exception to rest upon; those which challenge the 
sufificiency of the proofs to support the verdict overlook the fact that 
verdicts may rest upon rightful inferences as well as upon direct testi- 
mony ; and others relate only to matters of discrétion. 

liach of the four judgments is affirmed. 



ROBILIO V. UNITED STATES (two cases). 

(Circuit Court of Appeals, Sixth Circuit. Marcli 5, 1919.) 

Nos. 3224, 3225. 

1. Cbiminai, Law <g=>559 — Sufficiency or Evidence — Inference. 

A verdict In a criminal case may rest upon riglitful Inference, as well as 
upon direct testimony. 

2. Cbiminal Law <S=>787(1) — Tbial — Instructions. 

It is not necessarily error to instruct tbe jury, In the language o£ the 
statute, that defendant's failure to testify créâtes no presumption agalrist 
him. 

3. Ceiminal Law <S=5656(7) — Comments or Court on Evidence. 

Kcniarks of the court to the effeet that tlie situation created by the 
government's proofs remained unexplained held not a comment on deteiid- 
ant's failure to testify. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Criminal prosecution by the United States against Joe Robilio and 
Louis Robilio. Judgment of conviction, and défendants separately 
bring error. Affirmed. 

Phil. M. Canale, of Memphis, Tenn., for plaintiffs in error. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 



C=s>For other cases see saine toplc & KBY-NUMBER In aU Key-Numbered DIgesta & Indexe» 
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PER CURIAM. Writs of error upon a conviction under Act March 
3, 1917, c. 162, § 5, 39 Stat. 1069 (Comp. St. § 8739a)— the Reed 
xVmendment — for transporting intoxicating liquor from Kentucky into 
Tennessee. 

[1] Aside from any "confession," there was sufficient évidence from 
which the jury might find that the offense had been committed, as well 
as that the liquor was not for one of the excepted purposes. Verdicts 
may rest upon rightful inference, as well as upon direct testimony. 

Laughter v. United States (C. C. A. 6) 259 Fed. 94, C. C. A. , 

opinion filed January 17, 1919. 

[2] It does not follow from anything held in McKnight v. United 
States (C. C. A. 6) 115 Fed. 972, 982, 54 C. C. A. 358, that it is nec- 
essarily error to instruct the jury in the language of the statute (U. 
S. Comp. St. 1916, § 1465) that defendant's failure to testify créâtes 
no presumption against him. Hanish v. United States (C. C. A. 7) 
227 Fed. 584, 586, 142 C. C. A. 216; Stout v. United States (C. C. A. 
8) 227 Fed. 799, 803, 142 C. C. A. 323. 

[3] The additional remarks of the court to the jury, to the effect 
that the situation created by the government's proofs remained "un- 
explained," as such remarks would naturally be applied to the facts 
of this case, and as they were interpreted by the response of the court 
when his attention was called thereto, did not constitute that "com- 
ment" condemned in Wilson v. United States, 149 U. S. 60, 13 Sup. 
Ct. 765, 37 L. Ed. 650. See Stout v. United States, supra, 227 Fed. 
at page 804, 142 C. C. A. 323, and Shea v. United States (C. C. A. 6) 
251 Fed. 440, 445, 163 C. C. A. 458. 

The proof that the officers were waiting at the point where the ar- 
rest was made, because they had been told that liquor was to be brought 
in by some one, does not iir.press us aï an attempt to prove the guilt 
of thèse défendants by hearsay testimony, within the principle of 

Biandi v. United States (C. C. A. 6) 259 Fed. 93, C. C. A. , 

opinion filed February 5, 1919. 

The judgment in each case is affirmed. 
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TURNBR V. UNITED STATES, 

NESBIT V. SAME. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1919.) 

Nos. 3226, 3227. 

1. Ceiminai, Law <®=>1030(3), 1048 — Appeal — Exceptions. 

Where it Is sought to dlfferentiate the case of an einijloyé from that of 
his employer, chargea together with an offense, In vIew of Criminal Code, 
§ 332 (Comp. St. § 10506), making aiders and abettors principals, the 
points relied on must be brought to t'ne attention of the trial court, and 
exceptions saved to its ruUngs, to Insure revlew by the appellate court. 

2. Ckiminal Law <S='935(2) — Motion foe New Trial — Failube to Peove 

Vende. 

It is not proper practlce to reserve a claim that venue was not suffi- 
ciently proved for détermination on a motion for new trial. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Criminal prosecutions by the United States against Richard D. 
Turner and against Tom Nesbit. Judgments of conviction, and de- 
fendants bring error. Afifirmed.- 

Phil. M. Canale, of Memphis, Tenn., for plaintiflfs in error. 
VVm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

FER CURIAM. The proprietor of a roadhouse near Memphis, 
and his negro porter, were convicted of engaging in business as retail 
Hquor dealers without paying the tax (R. S. § 3244; U. S. Comp. St. 
§ 5971), and bring separate writs of error. 

[ 1 ] The proof was ample to support the conviction against the pro- 
prietor. The particular claims now made for the porter, because he 
was only an employé, were not brought to the attention of the court 
during the trial or saved by exceptions. The efïect of section 332 of 
the Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 1152 [Comp. St. 
§ 10506]) is such that we cannot overlook the lack of exception. 

[2] Likewise the claim that the venue was not sufîiciently proved 
was reserved for a motion for new trial. We cannot approve that 
practice ; nor is the claim as to Turner supported by the record. 

Each judgment is affirmed. 

(g=»For other cases see same topio & KEY-NUMBER in ail Key-Numbered DIgests fi Indexas 
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JONES et al. V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. May 6, 1919.) 

No. 3218. 

Intoxicatinq Liqtioes <S=236(1) — Interstate Commerce — Tkanspobtation of 
Ijquor into Prohibition State. 
Proof that défendants loaded liquor into an automobile in Mississippi, 
. and had earried It across Into Tennessee, along the highway to Memphis, 
when arrested, held sufficient to sustain a conviction for violation of the 
Eeed Ainendment, although In following the road they v?ere about to 
cross the Une agaln into Mississippi; there being évidence to warrant a 
flnding that their intended destination was Memphis. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Criminal prosecution by the United States against Sam Jones and 
Bennie Bryan. Judgment of conviction, and défendants bring error. 
Affirmed. 

Ralph Davis, of Memphis, Tenn., for plaintiflf in error. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON. Circuit 
Judges. • 

DENISON, Circuit Judge. Because the facts of this case, in some 
respects, resembled those of United States v. Gudger, 249 U. S. 373, 
39 Sup. Ct, 323, 63 L. Ed. 653, pending in the Suprême Court when 
this was argued, we hâve withheld opinion until that case should be 
decided. It was disposed of by that court on April 14, 1919, but we 
do not find therein anything controlUng the peculiar facts now in- 
volved. 

The fespondents were indicted for violating the so-called Reed 
Amendment. Act March 3, 1917, c. 162, § 5, 39 Stat. 1069 (Comp. St. 
1918, § 8739a). Tennessee is a state "the laws of which * * * 
prohibit the manufacture or sale therein "of intoxicating liquors for 

beverage purposes." Laughter v. United States, 259 Fed. 94, C. 

C. A. — (C. C. A. 6, January 17, 1919). The city of Memphis, near 
the southwestern corner of the state, is only a few miles north of the 
Tennessee-Mississippi line. The intoxicating liquor involved first ap- 
pears in this record as located near the bank of the Mississippi river, 
in the state of Mississippi, and just south of the state line. It had 
probably been landed at this point from a river boat. Owing to the 
existence of lakes or old bayous, the usually traveled highway from 
this point to Memphis is circuitous. It runs northwesterly across the 
state line into Tennessee, then swings around a crescent and goes 
southwesterly back into Mississippi, and then around another curve 
northerly into Tennessee and to Memphis. The respondents went out 
at night, from Memphis, in an automobible, to the point where the 

^=:»For otber cases see eame toplc & KEY-NUMBËR In ail Key-Numbered Dlgests & Indexos 
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liquor was stored and loaded it into their machine. To justify the 
verdict, under the charge of the court, the jury must hâve found that 
the respondents then started back for Memphis, intending to follovsr 
this highway clear through, and not intending to stop at ail in Missis- 
sippi, and there was évidence supporting this finding. While they 
were upon the crescent-shaped part of the road which was in 
Tennessee, and when just about to cross back into Mississippi, they 
were stopped and arrested and the liquor seized. Upon thèse facts, 
they were convicted in the court below ; and they complain of the con- 
viction because, they say, no offense named in the statute had been 
completed. 

The statute was directed against those Who "order, purchase or 
cause to be transported * * * into a state, etc." Apparently, "or- 
der" and "purchase" hâve to do merely with the précèdent purpose, 
but "cause to be transported" pertains to the actual carrying of the 
liquor ; and it may, at least for the purpose of this case, be conceded 
that the offense defined by thèse last words bas not been committed 
until the liquor bas actually been carried across the state line into the 
"dry" state. The most that can be said of the Gudger Case in its ap- 
plication hère is that the spirit of the statute, and therefore the statute 
itself, is not infringed unless the "dry" state, which bas been reached, 
- is the state of intended final destination. In this case, Tennessee was 
the state of intended final destination; the liquor had in fact been 
transported in Interstate commerce into that state, and hence both the 
spirit and the letter of the statute are satisfied; and we consider the 
guilt of the respondents to be clear. 

Perhaps the severest test to which this conclusion can be subjected is 
to suppose that the respondents had continued, unmolested, south- 
westerl)'- across the state line into Mississippi, and then, while passing 
through Mississippi, and before re-entering Tennessee, they had chang- 
ed their minds and decided to sell the liquor in Mississippi or leave 
it permanently stored there. If prosecuted under thèse facts, they 
would doubtless claim the benefit of the rule that a crime is not com- 
plète so long as the opportunity for repentance exists ; and they might 
suggest the application of the same rule hère. We cannot think it ta 
be applicable. The précise offense denounced in so many words by the 
statute was completed the moment the liquor was carried, for the first 
time, into Tennessee. The further question can only be as to its ulti- 
mate destination at that moment. When the actual transportation into 
and présence in the state and the intent that it should finally perma- 
nently remain in the state simultaneously existed, the offense was com- 
pleted, and it was too late for repentance. We think the intent to make 
a further brief swing outside the state before coming to rest therein 
should be treated as merely incidental, and that what might hâve hap- 
peiied, but did not, to change the character of this outside step from 
something incidental to something substantial, is too remote to be im- 
portant. 

One of the respondents, Jones, was a laborer, incidentally hired by 
the other respondent. Whether Jones could rightly be said to hâve 
caused the liquor to be transported, and whether he can be said to hâve 
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aided and abetted Bryan withîn the meaning of section 332, are ques- 
tions which are not raised by exception or assignaient, and ,we do 
not find it necessary to consider them. Nesbit v. United States, 259 

Fed. 103, C. C. A. (C. C. A. 6, March 5, 1919). 

The judgments are affirmed. 



MOSLEY et al. v. KENTUCKY COAL LANDS 00. 
(Circuit Court of Appeals, Sixth Circuit. December 19, 1918.) 

No. 3154. 

1. Adverse Possession <S=>100(4) — Geounds or Prescription — Lakd Claimei 

UNDEE DirFEBENT RlQHTS. 

It Is the settled rule in Kentucky that, when the alleged disseisor with 
color has good title to part of his deseribed tract, and none to the re- 
maiuder, sueli actual possession as he takes withîn the limlts of his good 
title will be referred to that titie only, and that outside of such limits he 
eau prevall against an adverse title only by depending upon actual 
possession within the interférence or overlap between such adverse title 
and that part of his own entlre clalm whleh is only color, and not title. 

2. Adverse Possession <©=>100(2) — Extent of Possession — Uneecobded Deed. 

In Kentucky, where laud granted or eonveyed is deseribed by irregular 
boundaries, and not,by governnient subdivisions, the recording of a deed 
giving color of title is not essential to the extending of the grantee's actual' 
possession constructively to the boundaries named thereln. 
:i. Advkbse Possession ©=»100(4) — Extent of Possession — Description in 
Deed. 

Boundary of a tract of land as deseribed in the deed held sufBclently 
well defined, under the Kentucky rule, to make a basis for constructlve 
adverse possession of the whole tract by the grantee beyond his actual 
occupation. 
4. Adverse Possession <S=»21 — Actual Possession — Acts of Owneeship. 

Continuons cultivation of land every other year for the statutory perlod, 
while in alternate years it is used for pasture, but remains inclosed, is 
sufficient to œeet the requireinents of adverse possession. 

Appeal from the District Court of the United States for the East- 
ern District of Kentucky. 

Suit in equity by Elihu Mosley and another against the Kentucky 
Coal Lands Company, Decree for défendant, and complainants ap- 
peal. Reversed. 

ïhis is a blll to remove a cloud from title to real estate, and it présents 
problems concerning the character, extent, and efifect of possession of lands 
in Kentucky. The title of Mosley, plaintifC below, was based wholly upon, ad- 
verse possession ; the District Court thought it not sufliclently made out, and 
dismissed the bill, and Mosley appeals. 

The Kentucky statutory perlod of adverse possession necessary to make 
title is 15 years. This suit vcas commenced in 1911. In February, 18S2, Lucy 
lîobei'ts made a deed to Henry Mosley. She had no title or color of title to 
the deseribed premises (except as to certain parcels thereof). Henry Mosley 
moved upon the premises, bullt a house, and occupied them until his death in 
December, 1883. He left a vsfife and several sons and daughters, who con- 
tinued the same occupation. Elihu Mosley, a son, purchased the interests of 
his coheits (excepting that of one sister, who jolned with hiui as plaintifC), con- 
tinued the occupation, and brought this suit. 

^s»For otber cases see same topic & KEY-NUMBBR in aU Key-Nuœbered DIgests & lodezes 
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The défendant claims under two patents, one of whieh was issued to Wil- 
liam Mattingly, for 100 acres, In 1846, and overlaps and includes the north- 
westerly part of the tract sald to be descrlhed by the Roberts-Mosley deed, and 
the other of whlch was Issued to William Sizemore, for 50 acres, In 18S5, and 
overlaps the southwesterly part of the deoded tract. The questions Involved 
can be better uiiderstood by référence to the sketch map hère reproduced, 
showlng approximately the relative location of the chlef natural objects and 




Mattjmgley Patent 

D /% i« tr C3a -r cr ftj -t* 



riAT I jnwl-tT rAltrii 

Pace Patent 

SjrEMORE Patent 



Unes Involved. Muncey's creeU, flowlng north and then east, enters the Mid- 
dle fork of the Keutucky river. About half a mile up the creek, we find a 
hlgh ridge at rlght angles to the creek, and whlch, with a break where the 
creek cornes through, continues east until It joins the ridge between the creek 
and the river. Going up the creek from the mouth, and before reachlng thi§i 
ridge, there are two branches on the right and one small one on the left. The 
ridges whlch mark the watershed of ail thèse branches, taken in connection 
with the cross-over ridge just mentioned and tbe ridge between the river aud 
the creek, make a falrly contlnuous Une of ridges in the approxlraate forin of 
a horseshoe, closed at the mouth by the river and including about 400 acres ; 
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and this Is the boundary now claimed by Mosley to be that descrlbed In the 
Koberts deed. The heavy blaek Une Indicates the summit of the rldges just 
reclted. True, thèse natural objects do not form so obvious an Inclosure as 
might be thought if the description went no further, because it includes other 
ridges among the two branches, because the cross-over ridge is not continu- 
ous, but is broken into fan-shaped spurs on both sldes of the creek, and be- 
cause the Une F G départs from the main rldge. For 50 years bef ore Mosley 
took his conveyance, Lucy Koberts' father, Bowlin, and she and her flrst hus- 
band, Godsey, and she and her second husband, Roberts, had llved upon the 
bottom lands along the ereek or the mouth of thèse branches, with houses in 
three différent locations, and with a considérable acreage of lands under 
fence and under eultlvation. Henry Mosley and his chlldren contlnued and 
extended this occupation, and, for more than 15 years before the suit com- 
menced, had actually occupied, with buildings or cultlyation, probably 50 
acres. î^or the whole 80 years before suit commenced, no_ one other than the 
Bowlin, Koberts, and Mosley familles had ever llved within this external 
boundary or had any actual possession of any part thereof, excepting that 
Thomas North, a predecessor of défendant, under the Mattingly grant, had 
llved thereon for a few years prlor to 1864, at whleh date he permanently 
moved away, and excepting — if they be exceptions — running of Unes and cut- 
ting of timber. 

The greater part of the actual occupation by the Mosleys and thelr prede- 
cessors was within the Unes of a patent to Kobert Pace, about simultaneous 
with that to Mattingly. There is no direct proof that this Pace patent be- 
longed to Lucy Roberts or her predecessors in occupancy ; and, if it were a 
controlling question, we sliould hâve to décide whether certain facts Indicating 
such occupancy by her under the Pace patent were sufHcient to support a 
conclusion to that effect. However, for the purposes of this opinion and with- 
out intending any décision 'thereon, we assume that it must be considered 
that when Mosley entered under the Roberts deed, he took a good tltle to so 
inueh- of the boundary as was covered by the Pace patent, and no paper tltle 
to the part outside of that patent. The sole question Involved in this suit 
is whether Mosley's actual possession within his deeded boundary operated to 
give him that constructive possession to the limits of the boundary whlch is, 
under the law of Kentucky as well as other states generally, flnally sufflclent to 
overcome a better paper title. It is the settled rule in Kentucky that when 
the alleged disseisor, with color, has good title to part of his descrlbed tract 
and none to the remainder, such actual possession as he takes within the 
limits of his good title, will be referred to that title only, and that outside of 
such Umlts he can prevail agalnst an adverse title only by dependlng upon 
actual possession within the interférence or overlap between such adverse 
title and that part of his own entlre clalm whlch is only color and not tltle. 
We, therefore, assume that Mosley can prevail agalnst défendant only by vlr- 
tue of his actual possession outside Of the Pace patent.i 

Cleon K. Calvert, of Hyden, Ky., for appellants. 
Wm. Ayres, of Pineville, Ky., for appellee. 

Before KNAPPEN and DENIS ON, Circuit Judges, and McGALL', 
District Judge. 

1 As the defendant's boundaries are stated in the deed to It and as they 
were shown on the raap on which défendant relled durlng the flrst hearing, 
they paid no attention to the Pace patent, but Included about half of it, in- 
cluding also a considérable part of the Mosley permanent Improvements within 
the Pace Unes. Later, défendant seems to bave adopted the theory that Pace 
was valld and senior to Mattingly and Slzemore, and, accordingly, made a new 
map and reconstructed Its tract so as to exclude Pace. Perhaps défendant 
ought not to be heard to deny that thèse Improvements are within the Inter- 
férence between plalntiff and défendant ; but we give the défendant the beneflt 
of the doubt. 
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DENISON, Circuit Judge (after stating the facts as above). [1, 2] 
The Roberts-Mosley deed was not recorded until 1908, and the first 
question is whether the doctrine that constructive possession extends 
to the limits fixed in the deed, applies as well when that instrument is 
not recorded as when it is. This has not been expressly decided in Ken- 
tucky. In Poage's Heirs v. Chinn's Heirs, 4 Dana (Ky.) 50, the court 
was deahng with a statute, but it is apparent that the possession m- 
volved was largely of the constructive character now involved. It was 
held that record of the immédiate instrument under which the disseisors 
claimed was not essential (see page 55). True, the conveyance from 
the State, which was the original source of the disseisor's color, was 
on record ; but this does not seem to be controlling. In Ring v. Gray, 
6 B. Mon. 368, the court had bef ore it the fact that possession had been 
held under a deed which was void as against creditors because not 
recorded. In considering the character of such possession as against 
other claimants under the common grantor, the court said (page 374) : 

"No principle is better settled than that the possession of a grantee in a 
deed, Is adverse to a grantor, and It is equally so as between thera, whether 
the deed Is recorded or not. IDoes the statute, by deelaring that an unrecorded 
deed shall not be good as against a creditor, change the character of the pos- 
session as between the parties to such a deed? Does It convert an adverse 
into a friendly possession? We are not aware that it has ever been so decided 
and we are not prepared to give it that construction." 

Possession, under a deed with warranty, is (normally) as hostile and 
adverse to those claiming under conflicting sources of title as it is to the 
grantor. This holding that an unrecorded deed characterizes the pos- 
session taken under it seems applicable to the gênerai question we hâve 
before us. In Krauth v. Hahn, 139 Ky. 607, 612, 65 S. W. 18, 19, the 
question of constructive possession was distinctly involved and it was 
held that an instruction that to establish adverse possession it must 
hâve been "under a title of record to a well-defined and clearly-marked 
boundary," was erroneous. The court said; 

"A party may, by 15 years' adverse possession, ripen hls holding Into s^ title 
whether he has any title of record or not." 

It seems to be a necessary inference from the décision that it applied 
to that possession which was constructive only as well as to that which 
was actual. If so, it decided the point now involved. In the Burt & 
Brabb Lumber Co.— Sackett Cases, 147 Ky. 232, 144 S. W. 34, and 
150 Ky. 748, 150 S. W. 997, there was the mère récital so often found 
that when possession is taken under a deed of record, it constructively 
extends to the boundaries named. This is, of course, true, because the 
greater includes the less, but whether the rule would be difïerent if the 
deed were not recorded was not mentioned and perhaps did not occur to 
the court in thèse cases. In Lipps v. Turner, 164 Ky. 626, 176 S. W. 
42, it is expressly said: 

"The deed must not only be of record, but must describe the land conveyed 
with reasonable certalnty." 

The facts of the case show that the deed there involved was of record 
and that the only question for considération for the court was as to the 
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sufficiency of the description. The statement în the opinion that the 
deed must be of record Was clearly at the most the understanding of 
the writer of the opinion and was not the décision of the court. In Hat- 
field V. Hatfield (Ky.) 113 S. W. 59, the fact that the deed was un- 
recorded seemed not to be thought inconsistent with constructive pos- 
session thereunder. 

This review of the Kentucky cases makes it clear that we must dé- 
cide the question according to the controlHng reasons and the general- 
ly established rule. In order to be effective to perfect his right, the 
possession of the disseisor must be considered to extend as far as the 
stated boundaries, and must be so notorious as to support the conclu- 
sion that the true owner is to be charged with knowledge. If the rec- 
ord of the deed under which the disseisor claims is of any importance, 
it must be because it bears upon one or the other of thèse éléments of 
adverse possession — extent or notoriety. When the entry is under a 
deed and actual possession of a part is taken, the established rule ex- 
tends the possession to the boundary. Clearly, the matter of record of 
the deed has nothing to do with this élément, extent of possession. One 
who had actual knowledge of the deed and of the entry under it would 
not be heard to deny that constructive possession extended to the 
boundary, aven though the deed was not recorded; and this demon- 
strates that if the lack of record has any bearing it must be upon the 
other élément, notoriety. It can be seen that under some Systems of 
recording, where conveyances are indexed or abstracted according as 
they touch definite tracts like a subdivision of a government survey, 
the owner of such a tract could keep himself informed by occàsional 
références to the record as to whether somebody's constructive pos- 
session might be extending over his tract, and hère there woulcl be 
room for the thought that recording might aid to give that degree of 
notoriety necessary to raise the presumption that notice reached the 
true owner. However that might be, there is scant room for that 
thought under the Kentucky system. The true owner could get no 
information as to what conveyances might be recorded from time to 
time touching his tract — shoi^t of reading ail of the recorded convey- 
ances — unies he knew the name of some possible grantee, conveyances 
to whom should be examined; and he could not know the name p£ 
such grantee unless he had been upon the property and observed that 
some person was actually occupying a part. In that event, he could 
get information as to the extent of the claim by asking the occupant, 
more easily and more effectualiy than going to the county records to 
see if any conveyance to this occupant had been recorded. 

The recording statutes of Kentucky, as well as of other states gen- 
erally, are for the purpose of protecting one who deals with the holder 
of the record title. They. cannot operate as notice, excepting as they 
themselves déclare that opération, and we fînd nothing in any Ken- 
tucky recording statute which niakes the record of a deed notice thereof 
to a claimant under another chain of title. 

We see no reason why it should be required that there must be noto- 
riety as to the précise territorial extent of the occupant's claim to lands 
beyond his house and fields, under such a situation as prevailed in Ken- 
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tucky at this time. There was no govemment survey or other praetice 
by which tracts were claimed in quarter sections or in parallelograms ; 
patents and grants were bounded by irregular Unes, and an occupied 
house and fîeld along a creek bottom fairly indicated to ail a patent or 
deed including additional lands extending in some direction and not 
customarily marked by fences or boundaries obvions to the casual pass- 
er-by. Thèse conditions furnish an appropriate situation for appîying 
the familiar ruie that possession is notice of whatever claim the party 
bas, and that ail others are put upon duty to inquire of the occupant as 
to the character and extent of his claim. If this is the rule to be ap- 
plied, there is no reason to doubt that inquiry of Mosley at any time 
within 20 years before suit, would bave revealed that he was claim- 
ing under the Roberts deed to the full extent thereof ; but even if the 
notoriety of the claim to the extemal limits of the description must be 
separately established and found otherwise than as an inference from 
the notoriety of the actual possession, still the record of the deed can- 
not be controUing. It will be évidence of notoriety as applied to this 
doubtful zone; but there may be other sufficient évidence. True, a 
mère claim that a certain line is the boundary Une named in a grant 
will not establish it at that place when it really is somewhere else, no 
matter how long-continued the assertion ; but, upon this matter of con- 
structive possession, the claim — the mère claim — tells the whole story. 
Not only does there seem to be lack of reason for holding that the 
deed which gives color of title must be recorded, but the décisions gen- 
erally are clearly to the same négative effect. In Lea v. Polk Co., 62 
U. S. (21 How.) 493, 16 %. Ed. 203, the case was evidently in the main 
one of constructive possession through improvement of a small part,' 
and the Suprême Court held that the record of the deed, under which 
the entry had been made, was unnecessary. This was by way of con- 
struction of a Tennessee statute, but the statute did not make any spé- 
cifie référence to constructive possession, and the holding seems to be 
applicable to the gênerai question. In Minot v. Brooks, 16 N. H. 374, 
the court says: 

"But we are of opinion that, to the extent of the lot, there was notice 
«nough to put any other person who made claim to that lot upon inquiry as to 
the extent of Brooks' claim and possession, and to charge hlm with notice of 
ail that he would naturally hâve learned upon such inquiry ; that is, with 
notice of an adverse possession of the whole lot. It is not necessary to make 
îiuy record of such an adverse possession. The registry is not provided for 
that purpcise, and no case has been fouud holding a record of such color of 
title necessary. Some of the language In Prescott v. Nevers, 4 Mason, 326 
{Fed. Cas. No. 11,390], mlght perhaps he regarded as Implying that a record 
was of some importance, but, if so, the position is not sustained elsewhere nor 
by the reason of the thing. The évidence of title furnished by adverse posses- 
sion for 20 years, is said to be founded on a presuniption of some gratit or 
agreement, which the law raises for the quieting of possessions and tiOes, 
But this presumption of grant does not arise from the fact that the party in 
possession has any title on record. It exists in full force where nothing exists 
«n the record as to the extent of the actual occupation. The color of title only 
extends the limits of that occupation constructively. But It is the occupation 
Itself that furnishes the notice, and as we said before the registry is not pro- 
vided to glv'e limits to it. The a-ctual occupation beiug of a character to put 
«nyone claiming upon inquiry, he must Inquire. If he does so he will be 
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Chargea wUh what he actually leams. If he does not he Is chargeable wlth 
notice pf what he mlght and would naturally hâve leamed had he donc so." 

In Roberson v. Downing Co., 120 Ga. 833, 48 S. E. 429, 102 Am. St. 
Rep. 128, 1 Ann. Cas. 757, Justice Lamar makes an extensive review 
of authorities and concludes that, in Georgia, a record is not important. 
In 2 C. J. 181, there is collected a list of décisions from ten différent 
States in support of the same proposition. Not ail of thèse citations 
are very pertinent, but some of them are ; indeed, there seems to be 
nothing contrary save the cases which take it for granted that there 
should be a record, and those which more or less vaguely place depend- 
ence upon the thought that record gives notoriety. 

[3] Upon both reason and authority, we conclude that in Kentucky it 
is not essential for the deed, which gives color of title, to be recorded 
while the statute is running, and that if the lack of record is of any 
importance, it is only because it has evidential value upon the issue 
whether the true owner is chargeable with notice that the disseisors 
claim to the full extent. 

The case was decided below upon the theory or the finding that two 
of the five calls or boundaries of the deed were not sufficiently certain 
and well defined to meet the requirements of the Kentucky rule to the 
effect that the benefit of constructive possession up to the stated bound- 
aries can be had only when they are well defined. The Kentucky cases 
say that, for this purpose, the boundaries must be natural objects or 
marked boundaries or well-defined boundaries. In this case, the natural 
objects which constitute the alleged boundary, as thèse objects hâve 
been recited by us, lend some force to the contention that it is complète ; 
but they are not, of themselves, sufficient, nor is there satisfactory 
évidence that the line was marked in any usual way. We therefore 
come to the meaning of "well-defined." Just to what extent and how 
the line should be defined in order to be well-defined seemed to hâve 
been left in some confusion by the Kentucky décisions. 

In construing patents and other grants, as between conflicting claims 
of title, the Kentucky courts hâve been extremely libéral in an en- 
deavor to close the lines of the grant and not to permit it to fail for 
lack of accuracy in description. If a given course was too short to 
reach the place where it was expected to get, thus leaving a gap, the 
course was continued, or deflected and continued, until the desired lo- 
cation was reached and the gap was bridged; but as to boundaries 
which will support a constructive possession, it was held that the leav- 
ing of a gap between two calls was fatal. Kin^ v. Eagle Ce, 144 Ky. 
660, 139 S. W. 863. 

If this and some others of the earlier cases are inconsistent with 
the gênerai rule of construction, they must be thought of as over- 
ruled by Burt L,umber Co. v. Sackett, supra (see 147 Ky. 240, 144 S. 
W. 34). The test there was said to be whether the lines were so de- 
scribed that they could be run by a surveyor, and one of the boundaries 
in the deed there ihvolved was the "conditional line" of a specified ad- 
joining owner. It is the familiar and undoubted rule in Kentucky that 
the description in a deed is sufficiently definite when it calls for any- 
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thing to serve as a monument, if that monument can be found by a sur- 
veyor by resorting to sources of information familiar in the vicinity or 
known to the neighborhood or otherwise open to him ; and we are un- 
able to perceive any distinction in principle between a description suf- 
fiicient to identify property conveyed and one sufficient to identify prop- 
erty held. Only a clearly established local rule would justify this court 
in recognizing such a distinction. 

It follows that the Roberts-Mosley deed makes a sufficient basis for 
constructive possession of the whole tract, if, when it was made and 
thereafter, it could be located upon the ground with substantial cer- 
tainty by any one desiring to do so. 

The description in the deed is this : 

"Beginning at a condltional [line] between J. H. Bowlin and Lucy Roberts, 
on a chinquapin tree; thence up the point to the top of the ridge; thence with 
the top of the ridge to the head of the Stokley-Bowliu branch ; thence with 
the ridge to the head of the Old House brancli ; thence binding on I. Mattlng- 
ly's Une : thence with a condltional line between C. H. Godsey and William 
Muncey to a water oak below Samuel Morgan's field ; thence back to the begin- 
ning — containing 200 acres be the sarae more or less." 

The first two boundaries and the last one, being those shown on the 
sketch map as A B, B C, and G A, everybody agrées are well-known 
and definitely located lines. The third boundary, that marked C D, is 
perfectly certain as to its course, and the chief uncertainty as to its end 
cornes f rom a question as to the names of the two branches. We agrée 
with the court below that, beyond any fair doubt, this call extends to 
the vicinity of the point marked D. Boundaries 4 and 5, those marked 
D E and E F G, are challenged. It seems to be apparent that, when the 
deed was made, Lucy Roberts was occupying land upon the north side 
of the ridge D E, claiming to the top, and Mattingly was doing the 
same upon the south side. I. Mattingly held under two old patents 
issued to his father. It does not appear whether, in 1882, they had 
been surveyed. Very likely Mattingly did not know where the north 
lines were. As they were run by defendant's surveyor and platted up- 
on his map, the northerly line of one of them bas approximately the 
length and course of the line D E, but is some distance south thereof. 
One of the north lines of the other patent, as so platted, touches the 
line D E, but is shorter and is not parallel. We cannot hâve implicit 
confidence in the location of thèse patents as thus platted. If the 
larger Mattingly patent is laid down upon defendant's map used on the 
second hearing, in the same relation to the stream there shown as is 
found between the same patent and the same stream in defendant's 
map used on the first hearing, the north line of this patent would not 
be far away from the line D E. However, assuming that thèse patent 
lines are as platted on defendant's map, that is not conclusive. I. Mat- 
tingly had continued to live in the neighborhood. He showed a part 
of this line along the top of the ridge to Mosley's surveyors, in the 
préparation for the first hearing, and he showed the whole line to them 
in the préparation for the second hearing. Defendant's surveyor, who 
could not find this line, purposely refrained from asking Mattingly 
where it was. Members of the Roberts, Mosley and Mattingly familles, 
259 F.— 8 
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ail intermarried, and no other persons, hâve lived upon both sides o£ the 
Une ever since long before the deed was made. There is no reason to 
think that any one in the neighborhood had any doubt where this Une 
was or would hâve failed to point it ont as an old and known Une to any 
surveyor who inquired for it. 

Siich uncertainty as there now is apparently only began when de- 
fcnclant's surveyor undertook to run out the Mattingly patents and 
declarcd the community was mistaken. Further, it appears that Henry 
Mosley, just before his death in 1883, made a survey and took a pat- 
ent of land which was bounded on the north in part by this same ridge, 
and apparently had in mind that he was coming north to the existing 
line. Again, it seems that the Mosley family purchased this Mattingly 
property so as to add it to what they already had, to make a continuons 
tract, and in 1885 I. Mattingly made a deed to the Mosley heirs. This 
deed was at once recorded. Some of its stated boundaries are hard to 
follow, but there is no doubt that it describes a great part of the line 
D E, and, reversed from E, runs west along the ridge, across Mun- 
cey's creek and up and along the ridge west of the creek. It describes 
natural objects which make this clear, and it also says that it is "along 
the Mosley line." The attempt of the defendant's surveyor to super- 
impose this deed upon the Mattingly patents, as he has them platted, 
and half a mile away from the ridge, must be entirely rejected; it is 
not plausible. Not only does the deed on its face describe this ridge 
with sufficient certainty, but I. Mattingly, as a witness for défendant, 
says that it was intended to do so, and W. H. Mattingly, a surveyor, 
testifying for défendant, says that it does in fact do so. When we take 
the cumulative effect of the facts that Roberts and Mattingly, on re- 
spective sides, each claimed to this line, that it was offered by Roberts 
and accepted by Mosley as a known boundary sufficient for a deed, that 
it has always been known and understood in the neighborhood as the 
line and that it was called for and described as the existing line in a 
deed between the same parties a little later and 20 years before suit 
brought, we think it measures up to the requirements of a "well-de- 
fined" line, for the purposes now involved, and that its easterly end is 
definitely located at the point E. 

It was distinctly held in Mosley v. Eversole, 148 Ky. 685, 147 S. W. 
426, that where two adjoining occupants, neither of vvhom had any 
title, differed about their dividing line and got their neighbors to iîx it 
for them, thus making a "conditional line," which was recognized for 
a long period, that became a sufficient boundary. There is not much 
différence between a line fixed by arbitration and one fixed by agree- 
ment or common consent. It must be reraembered that we are not 
accepting a line thus fixed and using it for the direct purpose of di- 
vesting the title of another. While it comes to that in the end, wholly 
différent considérations are involved. No matter if the line, up to 
which respective claims bave been made and acquiesced in, forms a 
natural object, like a river, or a marked line, like a fence (and surely 
satisfies the rule for constructive possession), the existence of this line 
would not, of itself, shift the title ; but hère we are only seeking a défi- 
nition of a term used in an established rule, and the reason for re- 
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quiring a Une to be well-defined is that tbe true owner, if, being put up- 
on notice, he seeks to ascertain how far the color of title goes, may 
not be left to the mère arbitrary claim of the disseisor, but may be suf 
ficieiitly infornied by the deed. 

The westerly end of the call for the Mattingly line is more indefinitc-, 
but its précise location is not important. The previous call follows the 
ridge "to the head of the Old House branch." This is not, necessarily, 
a definite spot. The "head of the Old House branch" may well be the 
summit of the ridge vvhich bounds the headwaters of that branch, and 
.since this ridge does, at some place in this vicinity, come to be "binding 
on the I. Mattingly line," the description plainly means that the ridge 
shall be followed till the Mattingly line is reached. This is the neces- 
sary implication from "thence"; this word purports to continue the 
next preceding call until it reaches the point where the line introduced 
by "thence" may rightly begin. It is of no importance whether that 
line is reached exactly at the point E or soniewhere further east along 
the ridge. 

The boundary E F G, "thence, with a conditional line," etc., présents 
this question : The easterly running part F G undoubtedly responds to 
the call and is a definite line, established by arbitrators in 1849. This 
vvas the point involved and this was decided in Mosley v. Eversole, su- 
pra. The part E F, which runs north along the summit of the ridge, 
was not involved in that case ; but since the call to run w^ith the I. 
Mattingly line is exhausted at E, it may be thought that there will be a 
fatal deficiency if there is no reason for foUowing the ridge from E to 
F, although perhaps the Kentucky décisions would justify closing this 
gap by a straight line. VVe think that the facts, as developed in this 
case and as recited by the Court of Appeals of Kentucky in the case 
just cited (aîl parties seem to agrée that the facts found in that case 
are to be considered as in this record), justify the conclusion that there 
is no gap. Godsey doubtless claimed the west side of this ridge, E 
F, as \vell as the land north of F G. His house was west of E F; 
Muncey's house- was just across, east of the ridge; each was close 
to it. 

Not only is it plain that this ridge, E F, was part of the dividing 
line between Godsey and Muncey, but the patent afterwards issued to 
Muncey's successor in interest shows that Muncey's west patent line 
ran south practically along this ridge, from F almost to E, or beyond 
E, according as to whether we move the side line south to correspond 
to the arbitrators' location of tb.e north line. There is absolutely noth- 
ing to show whether those who established the east and west condi- 
tional line between Godsey and Muncey along the disputed boundary 
aiso ran this line south along the undisputed boundary. There is no 
particular reason why they should hâve donc so, nor why tliey might 
not hâve donc so; but it is plain enough that practically the entirt 
line E F G was the existing and well-known line of 1849 between Goà- 
sey and Muncey. The only defect in the call for it in the Roberts-Mos- 
ley deed is that perhaps only part of it was "conditional." If the call 
had ornitted this word "conditional," there would be no ambiguity (un- 
less for a few pôles), and we cannot think that referring to the line in 
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that way when perhaps part of it was not conditional but undisputed, 
is a very substantial defect. Further, Roberts and Mosley, in 1882, 
evidently understood that the conditional line came to E. and Mosley 
testified that it did. As against this testimony, there is only the fact 
that in the Mosley-Eversole Case Mosley's map did not show that the 
line came south of F; but in that case the only litigated and the only 
important question was whether the line coming from the east stopped 
at G, or came on as far as F, and the fact that Mosley only undertook 
to claim and establish that part from G to F is not seriously inconsist- 
ent with his position hère. In that case, he was défendant. His title 
to the whole boundaries of his deed by adverse possession was not 
very important. His défense was that the title of his opponent, Mun- 
cey's successor, did not extend north of the conditional line F G so as 
to reach the spot in controversy, which was immediately north of that 
line. 

Upon the whole case, we feel bound to conclude that the boundaries 
named in the Roberts-Mosley deed were sufficiently well defined to 
make a basis for a constructive adverse possession extending to them. 
Actual possession thereunder, within the interférence, sufficiently ap- 
pears. As to the interférence with the Mattingly grant, défendant, by 
its map and testimony, conceded on the first hearing that Mosley's old 
field and inclosure extended beyond the Face patent and covered about 
3 acres of Mattingly. On application for further hearing, defendant's 
map and affidavits showed that the Pace patent, rightly located, covered 
ail of Mosley's fields. Upon the further hearing, defendant's map 
omitted to show the fields but defendant's testimony again conceded 
the three-acre overlap. Since no two of thèse three maps are wholly 
alike in locating the Pace patent, and such explanation as is attempted 
of the discrepancies is incomplète, we are inclined to accept the appar- 
ently careful location made by plaintiff's surveyors, which shows a 
considerably larger overlap ; but this is not important. Three acres 
are enough. There is no proof that défendant or its predecessors did 
not fully understand that this extended fîeld was within the Matting- 
ly location.^ 

[4] As to the Sizemore interférence, the case is even clearer. About 
1888, the Mosley heirs cleared a field of 12 or 14 acres in the south- 
west part of plaintiff's boundaries, far away from the Pace patent and 
toward the far side of the Sizemore grant. The évidence seems to be 
undisputed, given by defendant's witnesses as well as plaintiiïs', that 
this field was thereaf ter continuously inclosed — the fence being once re- 
built— and was in crops every other year until about 1907. In alter- 
nate years, it was used for pasture. Persistent and unbroken cultiva- 

2 Defendant's latest map of Its claimed tract undertakes to run around, and, 
therefore, exclude, this 3-acre parcel. There is enough amblguity In the deed 
to défendant to give some plausibillty to this construction of Its boundary, if 
it had originally adopted this vievv ; but its flrst map and testimony committed 
it to the other location of its Une. Its later action in changing the exterior 
boundary of the tract It claimed was, therefore, only a voluntary disclaimer 
<luring the trial of the parcel which the proofs had shown had been adversely 
occupied by Mosley. Such a disclaimer cannot be allowed to destroy any con- 
structive possession under color of title which would otherwise be sufflcient. 
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ti'on every other year for about 20 years, while in aîternate years the 
land rests but the inclosure is maintained, and by people living in 
close-by houses, £ully satisfies the Kentucky standard of actual, contin- 
uous possession. A generally similar occupation appears as to a field of 
6 or 8 acres in the southeast part of plaintiffs' boundary, and part of 
which was within the Sizemore interférence. Still clearer is plaintiffs' 
case, if the deed of 1890, under which défendant claims, made by the 
owner of Mattingly and Sizemore, and which conveyed both by référ- 
ence only to one outside Une, is given efïect to transform them into 
one unitary tract, as it probably does. In that event, there bas been 
actual possession of three scattered pièces, aggregating perhaps 20 
acres, ail within the single interférence between the claims of the two 
parties. 

The only remaining question is whether Mosley's conduct has been 
inconsistent with that claim of exclusive right, up to his boundaries, 
which would otherwise be the natural inference from his actual pos- 
session. Several facts are said to show such inconsistency. At dif- 
férent times, members of the Morgan family eut timber within the 
northern part of Mosley's boundary. We must assume that this cutting 
was within certain patents to Morgan and Bowlin, and was outside of 
lands deeded to défendant under Mattingly, and that Mosley had never 
taken actual possession anywhere within the interférence between him- 
self and Bowlin, or anywhere within that part of the Morgan grant 
which had any valid existence as against Mattingly. It may therefore 
well be true (although not hère involved) that Mosley had no rights 
which he could maintain as against this timber cutting by the Mor- 
gans, and some degree of acquiescence by him therein is not inconsist- 
ent with giving his actual possession within the Mattingly interférence 
the full efïect which it could lawfully bave. The rule that actual pos- 
session must be hostile "against ail the world" cannot apply to con- 
structive possession extending to the described limit, where it cornes in 
conflict with the Kentucky rule that this constructive possession may 
exist as against some interfering owners, and not as against others. 

In 1908, apparently after his title by adverse possession became per- ■ 
fect, Mosley was cutting timber on the Mattingly interférence. One 
who had purchased standing timber from the défendant brought suit 
against Mosley and recovered the value of four or five trees. This is 
not claimed to be an adjudication against Mosley, because of différence 
in parties, nor can we see that it indicates any inconsistency on Mosley's 
part. There was some other cutting of timber within the Mattingly in- 
terférence, and without protest from Mosley, about 1901 ; but it does 
not appear that Mosley knew this was upon his side of the boundary, 
nor that it was important enough to require protest, considering the 
value of timber at that time. It is also said that Mosley pointed out the 
line which he claimed, at a point well beyond the Pace patent and far 
within his deeded boundary. He dénies this, and it is not very créd- 
ible. He was also at one time willing to pay a small price for a con- 
veyance of the Mattingly title. This may well évidence prudence, rath- 
er than cowardice. Mosley's map, prepared for the Mosley-Eversole 
Case, shows a theory of fixing the Mattingly line somewhat différent 
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from his présent theory; but the resuit was not substantially différent. 
The question was not material to that case nor did the map eut any 
particular figure, so far as we are informed. The map évidences, at 
the rnost, a temporary adoption of an erroneous theory of construc- 
tion, and does not estop him from adopting the right theory when it is 
so well established as it is in this case. He should not be penahzed for 
saying îrankly as a witness in a former case that he was not certain 
how the deed would be construed, nor for there saying — wliat was true 
—that he was not "in this case" claiming the whole boundary covered, 
by the Roberts deed. Upon the whole, we think such circumstances 
of doubt as there are regarding Mosley's continuai claim to the limits 
of the deed are not sufficient, as against this défendant, to overcome the 
légal effect of his actual and notorious occupation of at least three par- 
cels scattered in widely différent parts of the tract claimed by de- 
fendant. 

We conclude that the decree must be reversed, and the case remand- 
ed for a nevv decree in accordance with this opinion. 
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DENISON, Circuit Judge. A former phase of the question now 
involved was before us and is reported in Minerai Co. v. Tuggles Co., 
151 Fed. 450, 81 C. C. A. 34. The présent case was ejectment by 
the Kentucky Company against the Minerai Company. Upon the first 
trial of this case, a verdict was directed for défendant. The judg- 
ment entered on this verdict was reversed by this court (Kentucky Co. 
V. Minerai Co., 219 Fed. 45, 133 C. C. A. 151); and, upon the new 
trial, there was a submission to the jury and a verdict for the plain- 
tiflf. The défendant brings this writ of error. The parties will be 
named as they were arranged below. 

Défendant traces an unbroken title to several surveys and Kentucky 
grants, the earliest of which were made in 1882. Plaintiff owns what- 
ever title was conveyed by a 12,000-acre grant to Isom Stamper, made 
in 1848, and based upon a survey made in 1846. The whole dispute 
is as to the proper location of this Isom Stamper survey. If plain- 
tiff's theory of location is correct, its title to the premises in dispute is 
clear. The gênerai facts are fully stated in the opinion in 219 Fed. 
45, 133 C. C. A. 151, to which référence should be made. 

[1] 1. Aside from points directly involving the gênerai merits of 
the case, the assignments of error présent only a single question — one 
of évidence. It is that part of a certain déposition by Alexander 
Stamper should not hâve been received for the plaintiff. Before the 
lirst trial, the évidence of Alexander Stamper, as a witness for de- 
fendant, was taken by déposition, and the whole déposition was used 
by the défendant upon the trial. Before the new trial, the witness 
(lied, and the plaintiff, this time, read his déposition in évidence. Alex- 
ander Stamper was a son of Isom Stamper, who had died before this 
suit was commenced. A référence to the former opinion will show 
that the controlling question is whether the third, fourth, and fifth 
calls of the survey and grant run along certain ridges to Eagle Gap, or 
whether thèse lines entirely leave the ridges at a point five or six 
miles short of Eagle Gap. As bearing on this, it was important to 
iocate the second and third corners. Alexander Stamper testiiied that 
his father, Isom Stamper, had, 50 years before, pointed out to hiia 
the location of thèse two corners. This testimony by Alexand r 
Stamper was clearly hearsay, and it is argued that its admission w js 
error because it did not pertain to a déclaration against interest, ai.d, 
■ therefore, was not within the exception to that gênerai rule which for- 
bids hearsay testimony. 

We cannot consider the question thus argued. We say this, because 
the point was not saved by proper objection and exception. This 
class of testimony is excluded, not because it is irrelevant or imma- 
terial, but because it is incompétent. Hearsay testimony is excluded 
because it is hearsay, and not for any other reason. It is therefore es- 
sential that, if it is to be rcjected, it should be objected to for that 
reason. Diaz v. U. S., 223 U. S. 442, 450, 32 Sup. Ct. 250, 56 L. Ed. 
500, Ann, Cas. 1913C, 1138. We find no such objection. The dépo- 
sition was oiïered by plaintiff, and its counsel read introductory por- 
tions. Whcn the question was asked where the corner stood that had 
been pointed out by the witness' father, the record says : 
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"Défendant objects, and objects generally to the Introduction of tMs testl- 
raony by plalntlff, as It is not offering this déposition, and the court bas made 
a différent rullng In thIs case from the other. [After a delay:] The court hère 
rules that plalntlff may read to the jury the direct testlmony of Alexauder 
Stamper, as glven In hls déposition offlered yesterday. Défendant excepts to 
tlils rullng." , 

Thereaf ter, as to spécifie questions, the record shows : 
"Défendant objects, but the court overrules the objection, and the défendant 
excepts." 

Upon this point, as to thèse corners, no other objection or exception 
was made. We hâve frequently held that a mère gênerai objection 
is no sufficient basis for an exception or an assignment of error, and 
that an objection which does not direct the court's attention to any 
good reason therefor does not support a claim of réversible error, 
even though, when the case reaches this court, a good reason has 
been thought of. Shea v. United States, 251 Fed. 433, 163 C. C. A. 
451, decided August 3, 1918, and cases cited. There might be cases 
where the proper ground of objection, first specified on review, would 
be so obvious that the reviewing court would assume it to hâve been 
in the mind of the trial court; but not so hère, where the objection 
was based upon two reasons which were specifically stated and each 
of which was obviously insufficient. 

The assignment of error based on the admission of this part of 
the Alexander Stamper déposition miist be overruled. 

2. While it is insisted that the intent of the surveyor, in using 
the language selected by him, was not a proper thing to be considered 
by the jury at ail, it is further claimed that, if there was to be any 
submission, it should hâve been accompanied by an explanatory charge 
making clear to the jury the rules of law afïecting the conclusion it 
was to draw, and that it was error to omit such explanation. If there 
were merit in this complaint, it should not be considered, because no 
exception was taken to the charge in this particular, nor was the claim 
that there ought to be a fuller explanation brought to the attention of 
the trial judge. 

[2] 3. The court charged the jury that it might find for plaintiff, 
if it found that the third, fourth, and fifth boundaries were actually 
marked upon the ground along the summit of the ridge to Eagle Gap 
as part of the survey ; and it may be that the verdict rendered for the 
plaintiff rests upon the theory that such marking did occur. We desig- 
nate this as the theory of actual location as distinguished from the the- 
ory of constructive location, later considered. The rightfulness of this 
charge is attacked because défendant says there was no évidence tend- 
ing to support such a theory; and the existence or absence of such 
évidence is therefore determinative on this point. We conclude that 
the judge was bound to submit the issue to the jury as he did; and, in 
reaching this conclusion, we wholly exclude several more or less per- 
suasive items of évidence which the trial court received but later 
struck out. The record must be considered as it was at the time of 
the charge to the jury, and it is therefore immaterial to consider wheth- 
er the court was right when he received this évidence or right when he 
later excluded it. 
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[3] Viewing the record thus restricted, plaintiff starts with distinct 
and clear évidence tending to show that there was a marked line along 
the trees upon the summit of thèse ridges for the whole of the six or 
seven miles, as early as 1865 ; that several witnesses saw thèse marks 
before 1890; that at ail thèse times, the marks appeared to be very 
old; that the marks on the beginning corner were of peculiar size and 
shape (made by a tomahawk) and the line of old marks on the top 
of the ridges had the same peculiar character; and that there was no 
other known survey which could hâve resulted in the marking of this 
line at so early a date as was indicated by the times when it was seen 
and its then apparent âge. This testimony is to be interpreted in the 
light of ail the circumstances hereafter mentioned tending to show 
that the line along the ridges was the one which the surveyor was 
trying to describe. If this were the entire record, it would hardly be 
disputed that there was enough to go to the jury to support plaintifï's 
theory; but défendant says that two other items of évidence destroy 
ail its substantial basis. 

The first item is that it appears that the surveying party came back 
from their work at the end of the day, and that there had not been 
time enough to run this line. This évidence, if it were wholly accepted 
as complète and accurate, would not be décisive. The marking of this 
line along the ridge did not require the services of a surveying party. 
The surveyor might hâve donc it, or caused it to be done for him, at 
any time before he closed the transaction by signing and delivering his 
certificate, and there is nothing to show how much time might hâve 
intervened. 

The other item is that plaintiff's surveyors, who went over the ground 
at a comparatively late date and who also testified to observing this old 
line, and that it appeared old enough to hâve been made before 1850, 
identifîed the trees which bore thèse old marks, and that, from cer- 
tain, ones of the trees so identifîed, blocks were later eut out and 
brought into court by défendant; and it was claimed to be thereby 
demonstrated, by counting the annual rings, that the marks on thèse 
trees, estimated by plaintifï's surveyors to be more than 60 years old, 
were, in fact, only about 30 years old, dating back from the trial in 
1916. If it were to be conceded that the évidence of ■ plaintiff's sur- 
veyors as to what they saw upon their comparatively récent trip was 
the strongest item of proof to support plaintiff's theory, and that this 
spécifie testimony had been wholly overthrown by the évidence of the 
blocks, still, this would not be décisive. There would remain the évi- 
dence of the several witnesses who say they actually saw such a 
marked line at a date earlier than thèse particular marks were made 
(if it is true that they were only 30 years old) and that it was then a 
very old line ; and there would remain, also, the difficulty of attribut- 
ing such an old line, if it existed before 1880, to any other survey than 
the one in question. 

4. The conclusion that there was no error in submitting to the 
jury the question as to the actual marking of the line on the ground 
at the time of the survey does not dispose of the case, because the 
court submitted to the jury another theory upon which they might find 
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for the plaintiff, if tliey found against it on the former one. This sec- 
ond theory was one of constructive location, to the efïect that even 
if the line was not marked on the ground, the certificate should be in- 
terpreted as carrying the boundaries along the ridges to Eagle Gap. 
However, the court charged that the jury could not accept this theory 
unless it found as a fact that the second and third corners were lo- 
cated on top of the ridge. The defendant's claim in this respect was 
that the second and third corners, as well as the first, were in fact lo- 
cated at points on one or the other side of the ridge, appreciably down 
from the summit, and hence it inf erred that this was inconsistent with 
the idea of a Hne running along the summit and would not support 
the running of the third, fourth, and fifth boundaries meandered along 
the summit. The court adopted this inference, if the fact existed. 
Whether this was right or was a view too favorable to the défendant, 
we need not consider, because if the jury's verdict for the plaintiff is 
based on the theory of constructive location, it must hâve found, with 
plaintifï's claim, that the second and third corners were actually mark- 
ed and located upon trees at the summit of the ridge. 

It is riow urged that the undisputed testimony requires a finding 
that thèse locations were not on the summit, and hence that it was the 
jury's duty, under the charge, not to fmd for plaintiff on the construc- 
tive location theory. We assume, without deciding, that the actual lo- 
cation of thèse corners a f ew rods away from the summit would be 
hopelessly inconsistent with the theory that the summit is the substan- 
tial boundary, and we come to the question whether the évidence per- 
mits only defendant's interprétation. It might be enough to say that 
the parties in the Tuggle Case, and the parties in this case went through 
two trials in the court below and two hearings in this court, ail conced- 
ing that the second and third corners were in fact located on the sum- 
mit of the ridge. Defendant's maps and surveys used upon the first 
trial were made upon that theory, and no doubt of its accuracy occur- 
red to any one until new counsel, with knowledge derived from collat- 
éral litigation, came into the case. The substance of the matter, de- 
veloped on the présent trial, is that neither the locations accepted by 
défendant on the former trial as correct, or those now presented by 
it as accu rate, can be reconciled with the certificate of survey, except 
by changing either courses or distances; that there are considéra- 
tions tending to support the summit theory and others tending to sup- 
port the side hill theory; but that it is quite impossible to pronounce 
the latter established as matter of law. 

5. Error is alleged because the question of intent was submitted to 
the jury, and it is said that the construction of such a survey or grant 
is a question of law for the court. Upon further considération, we 
remain satisfied with the conclusion reached upon the former hearing, 
viz. that whether the issue be called a mixed question of law and fact 
or whether it be said that the construction to be drawn as matter of 
law depended upon inferences to be drawn as matter of fact, there 
were issues for the jury — apart from the question of actual location of 
the third, fourth, and fifth boundaries for the whole , distance. If 
the form of submission ought to bave bcen other than it was (which 
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vve do not intend to intimate), the défendant should hâve requested the 
adoption of tlie other form. In this connection, we should note the 
précise language of the court to the jury: 

"The location of the boundary does not dépend upon what was the actual 
or secret intention, if there was a secret intention of [the surveyor], as to 
where that Une should be run ; but the question Is what [the surveyor] did 
at the rime of the survey and in connection with the maklng of the survey to 
Indicate where he intended that Une should be. That is the ultiniate fact 
that I am going to submit to the jury, when I come to give the court's charge 
to you on which the case will hang — the intention of [the surveyor] as to 
where that Une is to be; and that intention is not his actual and secret in- 
tention, but it is his intention so far as it is disclosed by what he did at the 
time of maldug the survey and in connection witb it." 

However, if it were necessary to adopt as matter of law from this 
record the plaintiff's présent theory of location or the defendant's prés- 
ent theory, we hâve no doubt that the former is the more probable and 
reasonable and should be chosen. The facts that Isom Stamper lived 
on lower Turkey creek, and that the tillable lands there were already 
granted to him or his neighbors; that there were ungranted tillable 
lands on the upper watershed of Turkey creek ; that no lands, except- 
ing immediately along the creeks, were, in that day, of any value ; 
that it would hâve been the natural thing for Isom Stamper to wish 
to get title to the upper watershed of Turkey creek rather than to omit 
that and to reach out across a mountain range ; that the survey and 
grant déclare that the lands are "on Turkey creek,"^ while defendant's 
theory puts the greater part on Leatherwood creek; that there was 
no apparent reason for leaving the described ridges until their end 
was reached; that the surveyor would, of course, intend to describe 
the territory which Stamper wished to take up ; that courses 3, 4, and 
5 correspond in a gênerai way with the main bends of the described 
ridges; and that the distance given does not overrun the end of the 
ridges by any greater excess than such as is commonly overlooked in 
thèse mountain descriptions — ail thèse things go far to produce con- 
viction that when the surveyor said: 

"Thence running the dividlng ridge between Turkey creek and the Line fork 
to the Defeated branch ; thence the dividing ridge between Defeated braneh 
and Turkey creek" 

— he meant to say, and the survey should be interpreted as sayîng, 
that his boundaries, as approximately described by course and dis- 
tance, should follow the first ridge until the second was reached, and 
then follow the second until it was exhausted. If to thèse things we 
are permitted to add the further facts (proved or ofifered but later ex- 
cluded) that both the surveyor and the patentée at the time of the sur- 
vey declared in efïect that they were running the ridges to Eagle Gap, 
that from 1846 until (at least) 1882 Stamper and ail his neighbors 
supposed that the line was thus located, and made deeds as between 

1 The certlflcate says: "Surveyed * * » for Isom Stamper * * • 
12,000 acres * • • lylng on Turkey creek » ♦ » bounded as follows." 
The patent grants "12,000 acres • • * lying and being * * * on Tur- 
key creek * * * bounded as followeth." This highly persuasive fact bas 
been Ignored by défendant. 
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themselves calling for this Une for the boundary, and tliat its location 
never was doubted until a surveying party, anxious to establish titles in 
the next county, "tiirew the Une off the mountain," little doubt will 
remain that the jury in this case rightfully "put it back again."^ 

6. It is apparent, from the discussion in our former opinion, from 
an inspection of the map there found, and from what we bave hère 
said, that the strongest reason indicating, if not compelHng, the adop- 
tion of plaintiff's theory of construction is found in the facts that the 
description plainly contemplated the running of the line along the sec- 
ond ridge, that between Turkey creek and Defeated branch, as well 
as along the first-named ridge, that between Turkey creek and Line 
fork, and that, under defendant's theory of construction, the line would 
leave the ridges altogether and go in another direction before it had 
reached the second ridge at ail. Upon the présent trial, défendant un- 
dertook to meet this argument by proof showing that from the sum- 
mit of the ridge, at about the location of the third corner or end of the 
second boundary, Turkey creek lay upon one side, to the west; and 
the valley of Defeated branch could be seen by looking in another di- 
rection ; and therefore it is said that the ridge between Turkey creek 
and Defeated branch had then been reached, no further following the 
ridge was required, and verdict should hâve been directed for de- 
fendant. 

We think this theory wholly untenable. When we observe that the 
surveyor certainly had in mind two successive, "dividing" ridges, one 
of which began where the other ended, his language can refer only 
to the dividing watersheds, iirst between Turkey creek and Line fork, 
and then between Turkey creelc and Defeated branch. This is a con- 
tinuons watershed upon the western or Turkey c^eek side; upon the 
eastern side, it is distinctly divided by a spur of the ridge, indicated on 
the map (219 Fed. 51), which séparâtes the waters of Defeated branch 
from those of Line fork. The junction of this spur with the main 
ridge plainly marks the dividing point between the two successively 
named portions of the main ridge; and, at the location of the third 
corner, this dividing point is not reached by about two miles. The fact 
tl?at the Defeated branch valley can be seen from this corner is for- 
tuîtous, and is because the corner happéns to be high and the way to be 
clear. Defeated branch is about twice as far away as the Line fork, 
and the line of vision passes over the Line fork watershed nearly ail 
the way. 

7. It is insisted that the décision of the Kentucky Court of Appeals 
in Carter v. Elk Coal Co., 173 Ky. 378, 191 S. W. 294, establishes the 
proposition that thèse lines must not be run along the ridges, but 
must follow the stated courses. With the fullest intention to apply any 
rules of construction which may be settled by the Kentucky courts, we 
are not persuaded that this décision has this efifect. 

In the first place, the argument rests upon a false premrse. We are 
confronted with the statement in the opinion in the Tuggles Case and 
in the former opinion in this case that thèse ridges are not boundaries, 

2 Language attrlbuted to defendant's surveyor (denled by him) as to what he 
had done and could do to the line tn dispute. 
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but are aids or guides, and therefrom it is argued, in effect, that the 
référence to "along the ridge" must be whoUy disregarded. There bas 
been no holding to this eiïect. It bas been held that the ridges are not 
boundaries in the sensé that they constitute independent sides of the 
tract in addition to the stated course and distance lines. It has not 
been decided that they do not constitute an inhérent part of the descrip- 
tion of those boundaries which are approximately described by some 
of the course and distance Hnes. The thought that, in this way, they 
did, in effect, accurately mark the boundaries thus doubly described by 
course and by quasi-monument, was not involved in the Tuggles Case, 
but was distinctly approved in the former opinion in this case. 

In the second place, we find nothing in the case stated indicating 
any intention to overrule the earlier Kentucky cases, ref erred to in our 
former opinion, and establishing the gênerai principle that a Une which 
is declared to run along a river or along a ridge, will, ordinarily, fol- 
low its meanderings instead of constituting a right line.° The case 
rather only illustrâtes the rule that each one of thèse grants must be 
construed according to its peculiar language, when interpreted by the 
topography of the country and by the monuments used. It was held 
that, where a line had been foUowed to and located at a known monu- 
ment approximately where a spur joined a higher ridge, and which 
continuée! "thence down the spur" a certain course and distance to a 
monument which was well known and unquestionably located, the 
boundary should be a straight line from one monument to the other 
rather than one drawn along the irregular summit of the spur. The 
peculiar facts — as compared with those hère — plainly justifîed, if they 
did not require, that conclusion. The distance was relatively short, one 
mile. The beginning and ending corners were actually located on the 
ground, instead of being left for location by force of description. The 
language "down the spur" was fairly, if not fully, satisfied by a line 
which ran from a point higher up on the spur to a point lower down 
thereon. It suggests only faintly, if at ail, the thought which domi- 
nâtes the language now involved, and which in effect is "thence along 
the dividing ridge between two water courses until it joins the ridge 
between two other water courses, and thence along the latter ridge." 
The line approved did, in truth, run "down the spur," and its approval 
did not involve rejection of any descriptive words used, while the 
lines hère, as défendant would locate them, do not run "along the divid- 
ing ridge." Carter v. Elk Coal Co. could only be made to support de- 
fendant's theory hère by supposing that the description in that case 

» To thèse, we may add Dupoyster v. Miller, 160 Ky. 780, 170 S. W. 182. A 
boundary was described as cominencing at a stake in the B. & W. road, and 
continuing on three courses: "(1) Thence with said road N. 80° W. 38 pôles 
to a stake ; (2) thence N. 54° W. 57 pôles to a stake ; (3) thence S. 84° W. 90 
pôles to a stake in the road." The specified courses did not foUow the road, 
but the road was held to be the boundary for the whole distance. The flrst 
course was with the roîid and the third course ended there. So Stamper's 
line began on the ridges and was again fixed there on the second ridge. There 
is close analogy. To the same effect is Bruce v. Taylor, 25 Ky. (2 J. J. Marsh.) 
160. See, also, Brashears v. Joseph (Ky.) 108 S. W. 307, and the very Inter- 
esting commenta of Chief Justice Bibb in Whitaker v. Hall, 1 Bibb (Ky.) 72, 79. 
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had read "thence along the ridge to the spur, thence down the spur 
350 pôles to a stake," and that it had been he!d that the hrie should 
follow stated courses and abandon the ridge long before it reached the 
spur at ail. Further, in this case, the jury has found that (at least) 
part of the five-course southeasterly boundary was actually located at 
the time on the ridge summit. 

8. It is again urged upon us that the shape of the surveyor's plat 
forbids the adoption of plaintiff's theory of construction. We think 
not. The effect of plaintiff's theory is only to change the main southern 
boundary (the fifth) from a course south 68 degrees west to a course 
about south 50 degrees west,* and to shorten it from 2,000 pôles to 
about 1,800 poles.^ If, then, the opposite boundary, the eighth, is 
swung correspondingly to compensate for this 18 degree variation, as 
is frequently approved by the Kentucky courts (or even if it is not so 
swung), the resulting figure is not wholly dissimilar to that shown 
on the plat. Nor is the fact that the .surveyor's plat uses straight and 
not broken lines very important in the interprétation of "along the 
ridge." Somè of the Kentucky cases which hâve required a boundary 
to follow a winding course seem to hâve been construing a grant where 
the plat showed a straight course. 

9. The défendant requested the court to charge that, if there was 
ambiguity or uncertainty in the survey, that construction must be adopt- 
«d which, consistently with the évidence, was most favorable to the 
défendant, and assigns error because this was not given. No exception 
was taken, save one in gênerai form, to the failure to give this re- 
quest. The court did charge that the burden was upon the plaintifï, 
and that, unless the jury found that the fifth. boundary was actually 
located on the ground along the ridge, or that what the surveyor did 
and wrote showed his intent to describe the line there located, the ver- 
dict must be for the défendant ; that the plaintif? must establish one or 
the other of thèse alternatives by a prépondérance of évidence; and 
that, if the évidence left the jury with no conviction or belief in favor 
of the plaintiff on one or the other of thèse alternatives, the verdict 
must be for the défendant. If the charge, as thus given, was not équiv- 
alent to the charge as requested, the variance is a matter of précision of 
language, and not of great substance. The case is one where the 
trial judge apparently intended substantially to comply with the re- 
<juest, and where fairness requires that counsel, if they think he has 
not done so, should specifically and at the time call his attention to 
the précise addition to the charge which is desired. 

The judgment is affirmed. 

* The only wltnesa whose testimony we observe says 53 degrees. 
5 As rneandered ; conslderably shorter, If straight. 



KOWE V. KIDD 127 

(269 F.) 

EOWE et al. v. KIDD et al. 

(Circuit Court of Appeals, Sisth Circuit. January 10, 1919.) 

No. 3072. 

1. JuDGMENï iS=>654 — Suit to Remove Ci.otjd on ïitle — Dismissal on Mebits 

— Tmpi.ied Holding of Possession. 

Disinissïil on ths nierits of a bill to roraove cloud from tltle must be 
taken as an iraplled holding that plalntiffs' possession, essential to main- 
tenance of the lilll, bad been suiticlently made ont ; as otherwise dlsmlssal 
should be for want of possession, without préjudice. 

2. QuiETiNG ïitle <ê=>12(1) — NECESsrry or Possession. 

TJnder the fédéral equlty practice, as well as undcr Act Ky. July 3, 
1891? (Ky. St. § 11), blll to remove cloud or to quiet title caunot be maln- 
taineii without proof of possession. 

3. QUIETINQ TiTLE <©=3l2(7) ACTUAL POSSESSION HOW SHOWN. 

Under the Kentucky rule, to constUute actual possession of land one 
need not hâve a crop on it or a person livlng in a house, but. If he has an 
Inclosure ou it, such possession niay be shown by auy acts Indicating his 
intention to hoUl exclusive possession of it. 

4. QUIETINQ TiTLE <S=>12(7) — ACTTJAL POSSESSION" — SUFFICIENCT OF SHOWING. 

PlaintlfCs at tiine of fillng bill to remove cloud on title must, for the pur- 
pose of maintaining suit, be deemed to hâve been In actual possession of ail 
the land within their inclosure, wliich was intact, though thelr tenant had 
left a few months before, after gathering his crop, and they had put no 
new tenant in possession ; they not having afflrmatlvely indieated Intention 
to abandon possession, the tlme elapsing since the former tenant had 
left not warranting a presumption of abandonment, and they In their bill 
asserting possession. 

5. QUIETING TiTLE <®=»12(7) — POSSESSION, ACTUAL AND CONSTRTJCTIVE. 

In the absence of conflicting possession, actual possession by plaintlff In 
suit to remove cloud oi part of the land in controversy under their deed, 
with claim of title to the pxtent of Its boundarles, opérâtes as construc- 
tive possession of the remainder ; the tvifo belng sufflcient for maintenance ' 
of the bill. 

6. JunoMENT <Ê=>675(1) — Peesons Concluded — Estoppel — Assuming Dé- 

fense. 

One is not estopped by judgment by assuming défense of the suit, his 
action in that regard not being open and known to plaintifC. 

7. Judgment <S='675(2) — Persons Concluded — Estoppel — Unautuorized An- 

8WEB. 

!{., grantee by unrecorded deed from A., was not estopped by judgment 
for plalntilï In action against A. to quiet tltle wlth warning order against 
R., résident of anotber state, though A.'s attorney without authority and 
unknown to R. flled answer in name of R, as well as A. ; the gênerai 
attorneys of R. having objected and been assured answer in R.'s name 
would be withdrawn, though not having seeu to the carrying out of the 
promise, whlch was not doue. 

8. BouNDAEiEs <©=>3(3) — Calls — Course and Distance — Extended Naturai. 

Object. 

Departure from courses and distances required to yleld to a call for au 
extended naturai ob.iect should not be greater than is reasonably uecessary, 
and, the distance called for being exbaustcd, a slight and Imniaterial 
variation from the pre'scihed course, whereby the nearest point in the 
naturai object can be reaehed, should be made, rather than to foUow the 
course precisely and reach the naturai object at a much greater distance. 

®=jFor otUer cases see Bame topio & KEY-NUMBBR in aU Key-Numbered DIgests & Indexes 
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9. BouNDARiES ®=337(3)— Relooation — Evidence. 

Under évidence In suit to remove cloud from tltle, held, that a siir- 
veyor's location of the patent, under which défendants claimed, carried 
out, generally, the Intent of the original surveyor, the cardinal object of 
inquiry. 

10. QuiETiNG TiTLE <3=>10(2) — Showing Owneeship. 

Under the Kentucliy statutes, plaintifC in 1)111 to quiet tltle to sncceed 
must prove ownershlp in himself ; any wealniess of defendant's tltle not 
being enough. 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by I. W. Rowe and another against Pinkie Kidd and others. 
Bill dismissed (249 Fed. 882), and plaintiflfs appeal. Affirmed. 

J. B. Snyder and H. C. Gillis, both of Williamsburg, Ky., for ap- 
pellants. 
' Wm. Waddle, of Somerset, Ky., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

SANFORD, District Judge. This suit, which was before us at an 
earlier stage sub nom. Rowe v. Hill (215 Fed. 518, 132 C. C. A. 30), 
was brought by the plaintiffs, I. W. Rowe and wife, citizens of West 
Virginia, by a bill* in equity against citizens of Kentucky, of whom 
Pinkie Kidd, hereinafter called the défendant, is the real party in 
interest, to remove an adverse claim as a cloud upon the plaintiffs' 
title to a tract of land in Wayne county, Ky., of the requisite jurisdic- 
tional value. 

The plaintiffs claim title under various patents issued to one Alex- 
ander between 1880 and 1885. The défendant claims under a patent 
issued to one Mills in 1858, which, being senior to the Alexander pat- 
'ents, is admittedly superior thereto in so fâr as it may be properly lo- 
cated within their boundaries. By a previous judgment of the circuit 
court of Wayne county, Ky., affirmed by the Court of Appeals of 
Kentucky (Alexander v. Hill, 108 S. W. 225, 32 Ky. Law Rep. 1148), 
and relied on by the défendant as a bar to the présent suit, the location 
and extent of the Mills patent was adjudged in accordance with the 
defendant's présent contention. 

The court below, after a hearing on pleadings and proof, being of 
opinion that the plaintiffs were estopped from denying the location 
of the Mills patent as adjudged in said former suit, and that in any 
event it would not be justified in deciding the matter differently from 
the State courts, dismissed the plaintiffs' bill. Rowe v. Hill (D. C.) 196 
Fed. 910. 

On appeal to this court we held, however, that the plaintiffs were 
not bound by the judgment in said former suit or estopped from 
contesting the location and boundaries of the Mills patent as therein 
determined ; and that the record, which contained évidence not in said 
former suit, did not bring the case within the rules of law announced 
therein or justify us in locating the Mills patent as therein adjudged. 
Having, however, doubt whether the plaintiffs had shown the pos- 

^=s>FoT other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests A Indexe* 
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session of the land in controversy essential to the maintenance of a bill 
to remove cloud f rom title, and without undertaking to détermine the 
true location of the Mills patent under the confused and unsatisfactory 
évidence in the record, we reversed the decree dismissing the plain- 
tiffs' bill, and remanded the case for further proceedings, with the 
direction to the court below to reopen the case for further proof, not 
only as to the question of the plaintifïs' possession and title, but also 
as to the location and extent of the Mills patent, the judgment in the 
former suit, and ail other issues in the case. 215 Fed. at pages 522, 
524, 526, 132 C. C. A. 30. 

The case was again heard in the court below, partly upon évidence 
introduced at the former hearing, including dépositions in the former 
suit, and partly upon additional testimony orally given. Upon this 
hearing, the court below held that, in accordance with the rules stated 
in the opinion of this court, the plaintifïs were not estopped by the 
judgment in the former suit as to the location of the Mills patent, but 
that neveptheless the décision of the Court of Appeals of Kentucky 
therein should be accepted as prima facie correct and followed unless 
error was clearly made to appear; and, concluding after a compre- 
hensive view of the évidence and analysis of the authorities, that no 
error appeared in its location of the Mills patent, again entered a 
decree dismissing the plaintifïs' bill, with costs. Rowe v. Kidd (D. 
C.) 249 Fed. 882. From this decree the plaintifïs hâve again appealed 
to this court. 

[1, 2] 1. Plaintiffs' Possession. — Although at the last hearing be- 
low the attention of the court was directed to this question by the de- 
fendants' motion to dismiss the bill upon the ground that the plaintiffs 
had shown no possession of the land in controversy, this was not re- 
ferred to in the opinion of the court or any spécifie ruling made there- 
on. The dismissal of the bill upon the merits must, however, we 
think, be taken as an implied holding that the plaintiffs' possession had 
been sufficiently made out, since otherwise the bill should hâve been 
dismissed for want of such possession, without préjudice. It is 
well settled, as we formerly stated, that under the fédéral equity prac- 
tice, as well as under the Kentucky Act of July 3, 1893 (Ky. St. § 11), 
a bill in equity to remove cloud from plaintiffs' title, or, as it appears 
to be called in the Kentucky practice, a bill to quiet title, will not lie 
where the plaintiff is not in possession of the premises, and cannot 
be maintained without proof both of possession and légal title. 215 
Fed. at page 524, 132 C. C. A. 30, and cases cited. Much additional 
proof was taken on the last hearing in référence to the plaintiffs' pos- 
session. While in some respects conflictlng and obscure, it never- 
theless, in our opinion, sufSciently establishes the following facts. 
About seven years before the commencement of the plaintiffs' suit,. 
Alexander, their vendor, made and fenced in for occupation by ten- 
ants a house and clearing, containing about five acres, and lying within 
one of his patents covering part of the land in controversy. The house 
and greater part of this clearing were outside of the Mills patent, 
as claimed by the défendant ; but the fence and a portion of the actual 
clearing, including a substantial part of an acre, extended within its 
259 F.— 9 
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boundaries. The deed from Alexander to the plaintiffs, dated in 1903, 
united the Alexander patent, on which this clearing lay, with other 
contiguous patents, in one tract, described by onter boundaries. The 
plaintiffs, after their purchase from Alexander, continiied to keep up 
this house 'and clearing by tenants placed thereon for the purpose 
of holding possession. Their last tenant apparently left it in the fall 
of 1907, after gathering his crop. They commenced this suit in Jan- 
uary, 1908. At that time a new tenant had not been put in possession, 
and the house was then unoccupied and the clearing uncultivated. The 
f ence was, however, still standing ; and there is no évidence that they 
intended to abandon the possession. Some time in the spring of 1908, 
the fence burned, leaving no iuclosure; and since that time the house 
has not been occupied or the clearing cultivated. 

[3-5] Under the Kentucky rule in order to constitute the actual 
possession of land, it is not necessary that one should hâve a crop 
upon it or a person living in a house ; but, if he has an inclosure up- 
on it, such possession may be shown by any acts indicating an inten- 
tion on his part to hold exclusive possession of it. Everidge v. Martin, 
164 Ky. 497, 503, 175 S. W. 1004, and cases therein cited. At the 
timé the plaintiffs' suit was commenced, while they had placed no new 
tenant in possession, their inclosure still remained intact; they had 
not affirmatively indicated an intention to abandon their possession 
and sufikient time had not elapsed since the former tenancy to warrant 
a presumption of such abandonment ; and, on the contrary, they as- 
serted possession of the promises in the averments of their bill. Un- 
der thèse circumstances, regardless of whether under the authority 
of the Kentucky cases it would be necessary, in order to establish the 
défense of adverse possession, to show, after the expiration of the 
former tenancy, acts indicating affîrmatively an intention to continue 
the possession, we conclude that, at least for the purpose of maintain- 
ing their suit, they must be deemed to hâve been in actual possession 
at the time their bill was fded of ail that portion of the land claimed 
by the défendant which lay within their inclosure. 

On the other hand, the défendant has failed to show, by the great- 
er weight of the proof, that any part of the land in controversy was 
then in her actual possession. While the testimony as to this matter 
is likewise obscure and conflicting, we conclude that the house then 
in her possession, and on which she relies, was not inside of the Mills 
patent claimed by her, but stood, as definitely located by the plaintiffs' 
witness Blakeman, a skilled and accurate surveyor, by running the 
course and distance from the beginning corner, outside of that .patent 
and upon another tract of land. 

In the absence, therefore, of any conflicting possession by the de- 
fendant, the plaintiffs' actual possession of part of the land in con- 
troversy under their deed from Alexander, with claim of title to the 
extent of its boundaries, operated constructively as a possession of 
the whole tract. Everidge v. Martin, 164 Ky. at page 502, 175 S. W. 
1004; Taylor v. Lumber Co. (Ky.) 109 S. W. 348, 349. And see Par- 
sons v. Dills, 159 Ky. 471, 475, 167 S. W. 415. However, under a 
statute similar to that in Kentucky, a bill to quiet title may be main- 
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tained upon an actual possession of part of the land în controversy 
and constructive possession of the remainder, if vacant and unoccu- 
pi_ed. Roberts v. Northern Pacific Ce, 158 U. S. 1, 30, 15 Sup. Ct. 
756, 39 L. Ed. 873. The plaintiflfs must therefore be held to hâve 
shown, under ail the circumstances, such possession of the land in 
controversy, actual and constructive, as was necessary to maintain 
their bill. 

[G, 7] 2. Estoppel. — The court below correctly held that under the 
rules stated in our former opinion (Rowe v. Hill, 215 Fed. at page 521, 
132 C. C. A. 30) the plaintifïs were not estopped from contesting the 
location and boundaries of the Mills patent as adjudged in the former 
suit in the state court to which they were not parties. In addition to 
the authorities cited in our former opinion on the point that the plain- 
tifïs were not bound by such former judgment even if Alexander had 
made défense to the suit both for himself and them in pursuance of an 
understanding and agreement with them, since his action in that re- 
gard was, in any event, not open and known to the other party, and 
the estoppel by reason of assuming the défense of a suit must, as in 
other cases, be mutual, see also, to the same effect: Bigelow v. Cop- 
per Co., 225 U. S- 111, 126, 32 Sup. Ct. 641, 56 L. Ed. 1009, Ann. Cas. 
1913E, 875, and Helm v. Zarecor (D. C.) 213 Fed. 648, 654; and, by 
implication, Soufïront v. La Compagnie Des Sucreries, 217 U. S. 
475, 487, 30 Sup. Ct. 608, 54 L. Ed. 846, and Cushman v. Paving Co. 
(7th Cir.) 220 Fed. 857, 860, 135 C. C. A. 289. The case presented is 
cntirely différent from that in Re Dashiell (6th Cir.) 246 Fed. 366, 
158 C. C. A. 430, in which it was held that one who caused litigation 
to be instituted through another, intentionally and actively submitting 
his interest to the considération of the court and inviting its décision 
thereon, is estopped to question such décision as against the party 
whom he induced to institute the litigation. Nor does the évidence on 
the second hearing confirm our former suspicion that the plaintiffs 
might perhaps hâve participated in the défense of the former suit, 
either by Alexander or by attorney, by and under the answer filed 
therein in the name of "J- W. Rowe," thercby misleading the présent 
défendant, the plaintiff in the former suit, as to the identity of the 
purchaser from Alexander, and in conséquence becoming estopped 
from denying their identity with "J. W. Rowe." and bound by the 
judgment rendered in such suit as if they had actually been parties. 
Rowe V. Hill, 215 Fed. at page 521, 132 C. C. A. 30. While the proof 
shows that I. W. Rowe, and probably Hannah Rowe, knew generally 
of the pendency of the former suit, it does not show that they au- 
thorized Alexander or any one else to make défense for them in the 
name of "J. W. Rowe," or otherwise, or that they knew that an an- 
swer had been filed in such name. And on the contrary it affirma- 
tively shows that this answer was filed by Alexander's attorneys, mere- 
ly on the presumption that he was authorized to file a joint answer, 
and that when the attorneys who represented the plaintiffs generally 
in their land rrtatters, but who had not been employed in this partic- 
ular suit, discovered that such answer had been filed they stated to 
Alexander's attorneys that they would hâve nothing to do with de- 
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fending the suit and requested that this answer be withdrawn and were 
assured that this would be donc; upon which assurance they relied. 
It is clear that, in the absence of any action taken either by the plain- 
tifïs or their attorneys to mislead the présent défendant in the former 
suit, the mère fact that such attorneys did not foUow up the matter 
and see that the answer filed in the name of "J- W. Rowe" was ac- 
tually withdrawn, in accordance with the assurance given them by 
Alexander's attorneys, did not work an estoppel against the plaintiffs 
binding them by the judgment rendered in the former suit. 

[8] 3. Location of the Mills Patent. — The question of the location 
and boundaries ôf the Mails patent has presented great difficulty. The 
survey was made and patent issued in 1858. Both described the tract 
as containing 100 acres. The description in the survey, which is sub- 
stantially followed in the patent, is as follows: 

"Being and lying In the county of Wayne on the waters of the Big South 
fork and bounded as follows, to wit: Beginnlng at a poplar; running S. 55 
E. 200 pôles to a stake at the river clifE ; N. 40 E. 40 pôles to a stake ; N. 50 
W. 200 pôles to a stake: N. 2\ B. 40 pôles to a stake; N. 20 W. 60 pôles to a 
stake at the river cliff ; S. 80 pôles to a stake ; N. 70 W. 10 pôles to a stake ; 
S. 45 "W. 20 pôles to a stake at the river cliff ; N. 10 E. 60 pôles to a stake on 
Thomas Ryan's Une; thence with said Une N. 85 W. 60 pôles to a stake on 
said Une; S. 71 W. 40 pôles to a stake on Isaac Foster Une; S. 33 E. 150 
pôles to J. W. Mills' corner a pine; thence with Mills' old Une to the begin- 
nlng." 

The Kentucky Court of Appeals adopted as the true location of this 
patent that established by one Stanfill, a surveyor ; and the map filed 
by him was made the basis of the judgment of the court. This loca- 
tion has been again adopted by the court below. According to this lo- 
cation the patent contains about 700 acres. In the former suit the 
Kentucky Court of Appeals, having first found that the beginning cor- 
ner had been correctly located by Stanfill and that the Thomas Ryan, 
Isaac Foster, J. W. Mills corner, and Mills old line were "well-known 
and established" at the time of the Mills survey in 1858, thereupon 
held that the courses of the patent should be changed and the distances 
extended so as to reach the river cliffs and such Unes and corner, un- 
der the "well-settled" law that "where there is a conflict between the 
course and distance and recognized objects establishing the boundary 
lines of a survey, course and distance must yield and the natural ob- 
jects and established boundaries of other tracts called for, and des- 
ignated known points therein must be accepted as the true boundary 
of the land in question." Alexander v. Hill, 108 S. W. at page 228, 
32 Ky. Law Rep. at page 1150. This rule was subsequently approved 
and followed in Rock Creek v. Hill, 162 Ky. 324, 327, 172 S. W. 671, 
and recognized as an established gênerai rule in Albertson v. Veneer 
Co., 177 Ky. 285, 299, 197 S. W. 831. On the former appeal we were 
of opinion that while, in so far as the principle of law on which this 
décision was based had become a rule of property in Kentucky, it 
should be followed by this court, if applicable to the facts then in évi- 
dence, we were not then justified in locating the boundaries of the pat- 
ent in accordance therewith for the reason that the évidence then be- 
fore us, which was not the same as that formerly before the state 
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courts, did not show that either the Ryan, Foster, or old Mills line or 
the J. W. Mills corner were "well known and established" in 1858 
when the Mills patent was surveyed. Rowe v. HiU, 215 Fed. at page 
523, 132 C. C. A. 30. We were further of opinion that the évidence 
then before us did not bring the case within the rule stated in Morgan 
V. Renfro, 124 Ky. 314, 99 S. W. 311, and Brashears v. Joseph, 108 S. 
W. 307, 310, 32 Ky. Law Rep. 1139, 1143, that, in locating a patent, 
"calls for the lines of other patents which are of record and which are 
susceptible of definite and certain location" are to be preferred to 
course and distance ; a rule which was also subsequently approved and 
followed in Rock Creek Co. v. Hill, 162 Ky. at page 327, 172 S. W. 
671, and recognized as an estabhshed gênerai rule in Albertson v. 
Veneer Co., 177 Ky. 293, 197 S. W. 831. In the record formerly be- 
fore us, there was no copy of either the survey or patent of the Ryan 
or Foster tracts and no proof of any recçrded survey or patent of the 
tract which the défendant claimed to hâve identified as the old J. 
W. Mills tract. Rowe v. Hill, 215 Fed. at page 524, 132 C. C. A. 30. 

On the last hearing, however, the défendant introduced in évidence 
a copy of a patent issued to Thomas Ryan in 1857, which was ad- 
mitted to hâve been correctly located by Stanfiill, and which was suffi- 
ciently identified by the proof as the Ryan tract whose line was called 
for in the Mills patent ; also, a copy of the patent issued to Isaac 
Foster in 1855,- which was likewise admitted to hâve been correctly lo- 
cated b}' Stanfill ; also, a copy of a survey made by Robert Parmley 
in 1849 upon which a patent issued in 1851, which was owned by Mills 
at the time of his survey in 1858, which contained a "three pines" 
corner that has been definitely located and sufficiently identified by the 
proof as the J. W. Mills "pine" corner called for in the Mills patent, 
and a line of which is sufficiently identified as the "Mills old line" 
likewise called for in the Mills patent. It furthermore now appears 
from the opinion of the court below that it has never been disputed 
in this case, but always frankly conceded, that the lines of the Thomas 
Ryan and Isaac Foster survey were "well known and established" 
when the Mills survey was made, and that it was because of this that 
no pains were taken on the former hearing to introduce the certifi- 
cates of survey and patents in évidence. Rowe v. Kidd, 249 Fed. at 
page 889. 

The âdditional évidence thus oflfered by the défendant on the last 
hearing, and the concessions thus made, obviously go far to supply the 
deficiencies in the record in the former case and make applicable to 
the facts now before us, as a controlling principle, the rule of law 
stated by the Kentucky Court of Appeals in the former suit; and 
being reluctant to differ from that tribunal in a décision aflfecting the 
title to real estate within the borders of the state, unless necessarily 
constrained thereto, and also having in mind the weight attaching to 
the opinion of the leamed trial judge in the court below, who heard 
the oral testimony of the witnesses upon most of the crucial matters 
in controversy, we find no sufficient reason now justifying us in reach- 
ing a différent conclusion on the merits from that concurrently reached 
by the Kentucky Court of Appeals and the court below. It is true 
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that Stanfill's map, which was made the basis of the judgment of the 
Kentucky Court of Appeals, is inartificially prepared, showing neither 
the points of the compass, courses nor distances, and that it incor- 
rectly indicates in places the location of the river and river cliff, 
especially in the neighborhood of the Ryan tract, vi'here both are 
shown much further to the west than they are actually located. How- 
ever, we find none of its omissions or inaccuracies to be fatal to the 
substantial correctness of its location of the Mills patent as adopted 
by the courts. 

In view of the elaborate considération given in the opinion of the 
court belovi' to the varions objections urged against the correctness of 
StanfiH's location, we do not deem it necessary to set out at length 
the reasons leading us to our présent conclusion, involving in the main 
a considération of detailed facts appearing in the opinion of the court 
below ; and shall refer merely to some of the more important matters. 
Stanfill's location of the pojMar beginning corner we again find to be 
supported by the greater weight of the évidence. Rowe v. Hill, 215 
Fed. at page 522, 132 C. C. A. 30. We also find that he correctly lo- 
cated the "stake at the river cliff," at the end of the first line of the 
patent, at the point at which he placed a stone corner. That this 
corner is on the river clifï is shown not only by the testimony of Stan- 
fill and other witnesses for the défendant, but is also in our opinion 
established by the facts stated ifi the testimony of the plaintififs' wit- 
ness Blakeman, in whose accuracy we hâve confidence, as well as by 
his map, from which it appears that it is located on the main river 
cliff at the apex of an inward bend which it makes frora its usual 
course parallel with the river bank. And while this corner is 410 
pôles from the poplar beginning corner, instead of 200 pôles, as called 
for in the patent, it is the nearest point in the river cliff which can be 
re?iched in the gênerai course south 55 east from the beginning corner. 
It is true that, if this line were run with due allowance for the inter- 
mediate variation of the magnetic needle from the true meridian 
(Bryan v. Beckley, 16 Ky. Litt. Sel. Cas. 91, 93, 95, 12 Am. Dec. 276), 
it would pass about 125 feet southwest of the stone corner established 
by Stanfill, and, by reason of the deflection in the line of the cliff, it 
further extended in the same direction, would reach the chff at a point 
585 pôles from the beginning corner. We are of opinion, however, 
that in such case, where the course and distance must yield to the call 
for an extended natural object, the departure from course and distance 
should not be greater than is reasonably necessary, and that where, 
after the distance called for is exhausted, the nearest point in such nat- 
ural object can be reached by a slight and immaterial variation from 
the prescribed course, such deflection should be made so as to reach 
the nearest point in such natural object, rather than to foUow the 
course precisely and reach the natural object at a much greater dis- 
tance. See, by analogy, Morgan v. Renfro, 124 Ky. at page 324, 99 S. 
W. 311, as to reaching the nearest point in the line of a known sur- 
vey. We further find that Stanfill correctly stopped the third line of 
the patent at the end of the 200 pôles called for, instead of extending it 
a total distance of 410 pôles so as to correspond to the extension that 
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had been made in the first line. Assuming that the rule stated in 
Cornett v. Coal Co., 175 Ky. 718, 727, 195 S. W. 149, and other cases, 
that a known error in an established line may be offset by a corre- 
sponding change in the opposite line, so as to close the survey, would 
otherwise apply vvliere, as in the présent case, the supposed "opposite" 
line varies in its course five degrees from the first line, it neverthe- 
less, in our opinion, cannot be properly applied hère for the conclusive 
reason that to extend the third line to a total distance of 410 pôles 
would net aid in closing the survey, but would lead further away from 
the river cliffs and the Ryan tract called for in the subséquent lines 
and make it impossible to close the survey in reasonable conformity 
thereto. And wliile it is true that the clifïs located by Stanfill at the 
end of the fifth and eighth lines are not, in our judgment the main riv- 
er cliffs, vvhich, under the great weight of the proof , He a mile or more 
to the east of thèse points, they are nevertheless cliffs branching eut 
from the main river cliffs and running up the tributary creeks, and a 
subsidiary part of the gênerai system of river cliffs which may well 
bave been called river cliffs at that time and so designated by the sur- 
veyor. 

[9] Without referring further to the détails of Stanfiirs location of 
the Mills patent, we are of opinion that it carries out, generally speak- 
ing, the intent of the original surveyor, which is the cardinal object of 
inquiry. Kentucky Lands Co. v. Development Co. (6th Cir.) 219 Fed. 
45, 55, 133 C. C. A. 151, and cases cited. And see Minerai Develop- 
ment Co. V. Lands Co. (6th Cir.) 259 Fed. 118, — C. C. A. — , Octo- 
ber 10, 1918. It begins on the poplar corner called for, and extends on 
the southeast to the river cliffs, on the east to the Ryan tract, on the 
north to the Foster tract, and on the west to the old J. W. Mills tract, 
and includes, as was apparently intended, the main body of the unoccu- 
pied land then lying between thèse natural objects and various tracts. 
And while under this location the patent includes about 700 instead of 
100 acres, such discrepancy in acreage is merely one of the évidences of 
intention, and was not regarded by the Kentucky Court of Appeals as 
a sufficient objection to StanfilFs location. On the whole, we now con- 
clude that this location is in substantial accord, not merely with the 
conclusion reached by the Kentucky Court of Appeals in Hill v. Al- 
exander, which is of paramount weight in our considération of the 
case, but also with the opinion in Rock Creek Co. v. Hill, 162 Ky., 
supra, in which a patent calling for 150 acres was located so as to 
include 500 or 600 acres; and that the court below was justified in 
locating the Mills patent in accordance with thèse cases. ^A^e are not 
unmindful of the fact that in Bi-yant v. Strunk, 151 Ky. 97, 101, 151 
S. W. 381, and Albertson v. Veneer Co., 177 Ky. at page 293, 197 
S. W. 831, it was held that when the lines of a sflrvey were evident- 
ly not actually run but simply laid down by the surveyor by protrac- 
tion, as in the présent case, the gênerai rule that courses and distances 
must yield to natural objects and established boundary lines does ruDt 
apply v>hen it is évident that the call for such objects and lines was 
made by the surveyor under the mistaken belief that they existed at 
certain points when in fact they were not at such points, and that in 
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such case the original plat made by the surveyor is potent évidence in 
determining the location of the tract intended to be patented. The 
plat accompanying the Mills survey does not appear to hâve been 
actually introduced in évidence on the hearing below and is not in the 
record before us. The Kentucky Court of Appeals stated in its opin- 
ion in the former suit that Stanfill's location carried ont in the main 
the distinguishing features of this plat. 108 S. W. at page 228, 32 
Ky. Law Rep. 1150. The court below, to whom the plat appears to 
hâve been at least exhibited, states merely that StanfiU's location de- 
parts radically from the plat at its northwestern end. 249 Fed. at 
page 888. Blakeman in his testimony stated that the original plat was 
the same as a plat made by him by plotting the courses and distances 
given in the survey. This being so, it would appear that the original 
plat, which was evidently made in this manner and not by an actual 
location of the Unes upon the ground, corresponds, in its gênerai out- 
lines, otherwise than as to acreage, with the location shown in Stan- 
fàU's map, except, as stated by the court below, in its northwestern 
end. On the whole, therefore, we conclude that we'are not justified, 
on this account merely, in departing fi'om the location of the patent 
established by the Kentucky Court of Appeals in the former suit. 

It is true that in some of the détails of Stanfiirs location, especial- 
ly after passing the third line, there may be minor inaccuracies. How- 
ever, it does not appear from the proof that such inaccuracies, if any, 
are prejudicial to the plaintiflfs; nor hâve they in their évidence fur- 
nished sufHcient détails as to the précise location of the various ob- 
jects called for, to enable such inaccuracies, if any, to be correctcd, 
and a more accurate location made; having, as pointed out by Ihe 
court below, contented themselves in the main merely with criticisms 
of the location as made by Stanfill. 249 Fed. at page 907. We hence 
find no prejudicial error in the decree of the court below so far as 
the same involved the location of the Mills patent in accordance with 
the judgment of the Kentucky Court of Appeals in the former suit. 

[10] 4. Mesne Conveyances. — In various mesne conveyances in 
the chain of title from the patentée Mills to the défendant calls are 
omitted from the descriptions in the patent, so changing the boundaries 
that if thèse conveyances are located in accordance with their exact de- 
scriptions, the défendant has deraigned title to only part of the land 
contained in the original patent. We need not détermine whether 
thèse mesne conveyances should be corrected so as to supply the omit- 
ted calls and convey ail of the land included in the patent, for the rea- 
son that, even if not so corrected, the resuit is that the title to ail por- 
tions of the patent not included in the chain of mesne conveyances will 
be now outstanding in the defendant's vendors. This would authorize 
the dismissal of the plaintiff's bill as well as proof of title in the de- 
fendant, since under the Kentucky statutes the plaintiff in a bill to 
quiet title as in an action of ejectment, to be entitled to a recovery, 
nîust prove ownership himself. Patton v. Stewart, 173 Ky. 220, 223, 
190 S. W. 1062. And for the same reason, it is immaterial whether, 
as the plaintiffs insist, the deed to the défendant is void for champerty, 
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in whole or in part, by reason of adverse possession by the plaintiffs 
or their vendor. 

5. The decree of the court below dismissing the plaintiffs' bill, with 
costs, will hence be affirmed. The plaintiffs will pay the costs of the 
appeal, 
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In action under Employers' Liability Act (Comp. St. §§ 8657-8C65), évi- 
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In Error to the District Court of the United States for the Western 
District of New York. 

Action by John W. Scanlon against the Lehigh Valley Railroad Com- 
pany. Judgment for plaintiiï, and défendant brings error. Affirmed. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo, N. Y. (James McCor- 
mick Mitchell, of Buiïalo, N. Y., of counsel), for plaintiff in error. 

Henry W. Brush, of Buffalo, N. Y., and A. G. Newcomb, of Cleve- 
land, Ohio (Henry W. Brush, of Buffalo, N. Y., of counsel), for de- 
fendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

R'IANTON, Circuit Judge. The défendant in error, while in the 
employ of the plaintiff in error, a railroad corporation engaged in In- 
terstate commerce, was injured on the lOth of December, 1915, and 
has maintained this action successfully below, recovering damages for 
a substantial sum. The plaintiff in error maintains a large f reight yard 
at Sayre, Pa., where it has an extensive and complicated system of 
-storage, classification, and switching tracks. 

The défendant in error sustained his injuries in what was known as 
the lower yard, which is approximately 200 feet south of the Sayre 
dépôt. The tracks at this point run generally in a northerly and south- 
erly direction, but looking toward the north there is a considérable 
curve. There are east-bound yards ^nd we?t-bound yards, with which 
the défendant in error had to do, and with which we are concerned; 
one lying partly toward Waverly, in the state of New York, and partly 
toward Sayre, in Pennsylvania. In other words, the yards cross the 
state lines. 

The défendant in error had been employed in various capacities since 
1889 in the service of the plaintiff in error, and since November, 1913, 
as a switch tender in the yard in question. There was a switch tender's 
shanty located between the express track and storage track, wherein 
there was installed a téléphone. Engines upon east-bound passenger 
trains were changed at Sayre, and one of the duties of the défendant in 
error was to superintend this change of engines. Engines intended for 
relief of the east-bound trains were placed upon the scale track, and it 
was the duty.of the défendant in error to switch the retiring engine on 
the various crossovers to the roundhouse, and then make secure the 
switches to the main track, so that through trains could be operated 
thereon safely. It was also his duty to go to and from the switch tend- 
er's shanty, using the téléphone to speak with the next station, Athens, 
there to learn of the location of the west-bound trains destined for the 
Sayre yards, and to arrange by téléphone as to their disposition upon 
arrivai. Thus, in the régulation of the traiîîc, he was f requently obliged 
to pass over the tracks to and from the shanty. There were located 
immediately in front of the switch tender's shanty, and between it and 
the east-bound main track, two switch tracks, one known as the ex- 
press track, and the other as a scale track, over which he was obliged to 
pass. It appears that for some time there was a sign on the outside of 
the shanty reading as follows: 
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"To Ail Conoerned : Never periiiit oars in front of thls shanty at any tlme, 
as tlifi téléphone is hère, for tlie convenienco of yardmasters, conductors, and 
trainmen." 

For some days previous to the day of his casualty, there was main- 
tained upon the scale track adjacent to the shanty, a train of cars with- 
oiit an opening between them, and this made it necessary for the de- 
fendant in error to mount and cross over the cars whenever he desired 
to cross the railroad traciî in the performance of his duty. The de- 
fendant in error spoke to the yardmaster, Schaeffer, calling his atten- 
tion to this condition, and also to Miller, the conductor of the coach 
crew, and to Fitzgerald and McCabe, ail men in authority, complaining 
of the conditions, and received promises that this inconvenience vvould 
be removed. 

On the morning of December lOth, while the défendant in error was 
putting a relief engine on the north end of the scale track, approxi- 
mately at the point marked "clearance post," Cafïerty, a yard conduc- 
tor in charge of an engine hauling a carload of horses, came down in 
the direction of the dépôt upon the east-bound freight leader, which is 
the track immediately east of the west-bound main train, left his en- 
gine, and told défendant in error that he wanted to get across in the 
hiU track before No. 8 train came in. The défendant in error then 
said, "You won't be coming back"? to which Cafïerty replied, "No; 
we will stay in the clear over there," and the défendant in error stated 
"Go ahead." Cafïerty, in making this maneuver of the car containing 
the horses, pulled the string of cars from the scale track and placed 
them on the express track, but did not make a eut or opening in front 
of the shanty, and left them in such a position that they blocked the 
pathway of the défendant in error to and from the shanty. After 
train No. 8 had corne in and gone, and the défendant in error had ful- 
fiUed his duties in regard to it, he saw a freight train coming in the yard 
from the south. It became his duty then to inform the west-bound 
yard by téléphone and secure a track for this train. He climbed over 
the cars, thus upon the express track blocking his passage to the shanty, 
and called up the west-bound yard. As he went across the tracks to 
nieet the incoming freight train, he was again obliged to mount the 
string of cars which blocked the track. Ile did so, mounting between 
the bumpers of two of the cars, passed over, turned, and slowly dis- 
mounted, with his back to the yard and his face to the cars. As he 
reached the ground between the express track and the scale track, he 
says he looked south, where he last saw McCafferty with his engine, to 
see if he could see anything of him, and then turned to look north upon 
the niain track, to see if the milk train was approaching thereon, where- 
upon he was struck by Cafferty's engine, which, unseen by him, left its 
position far to the south of where he was, proceeded north, and was 
now returning south along the scale track, tender fîrst, without .wam- 
ing of its approach by bell or whistle. He was struck and run over by 
the engine, receiving the injuries for which he sues. 

The District Judge submitted the question of the négligence of the 
plaintiff in error to the jury, submitting to tliem, first, was the plain- 
tif! in error négligent in failing to provide and keep a suitable passage- 
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way f rom the swîtch shanty to the main track ? and, second, was there 
négligence in failing to give a warning of the approach of the engine 
after the conductor, Cafferty, told him that the engine would remain 
on the hill track in the clear ? and, third, was there négligence in failing 
to hâve some one aboard the engine as it approached and passed ad- 
jacent to the shanty, who occupied a position for observation of per- 
sons Crossing the track so as to give warning of its approach? The 
court also submitted the question of the assumption of risk of the de- 
fendant in error and that of his contributory négligence to the jury. 

[1-4] The District Judge, in submitting the question to the jury, 
permitted the jury to find the plaintiff in error négligent in failing to 
exercise reasonable care in supplying the défendant in error with a 
reasonably safe place to work, upon the theory that the way to and 
f rom the shanty to the main track was a place for him to work in the 
performance of his duty, and the failure to provide an opening in the 
cars adjacent to the shanty, thus requiring the défendant in error to 
mount upon the coupling or bumpers of the cars to pass over the tracks, 
was a violation of a duty owed to the défendant in error. While the 
language of the charge is broad, we find no justification for the com- 
plaint of the plaintiff in error in thus submitting this issue to the jury. 
To violate the rule posted on the shanty, which was promulgated by 
the plaintiff in error, might be found by the jury to be négligent, and 
the failure to provide a passageway, thus rendering it hazardous for 
the employé, making possible the only other alternative, namely, to 
mount the cars and thus cross the tracks, provided the défendant in 
error with an unsafe way to pass in the performance of his obliga- 
tions. 

Since this action is maintained under the fédéral Employers' Lia- 
bility Law (Act Apnl 22, 1908, c. 149, 35 Stat. 65 [Comp. St. §§ 8657- 
8665]), a violation of the rule referred to by any employé would be 
négligence for which the master would be responsible. Indeed, in the 
absence of a rule forbidding the standing of cars on the tracks ad- 
jacent to the shanty, since it was the obligation of the défendant in 
error to pass across the tracks in going to and f rom the shanty, it was 
the duty of his employer, the plaintiff in error, to provide reasonable 
way of access to it, such as would avoid the hazards of mounting upon 
the bumpers of the cars. The fact that the cars which blocked the 
passageway were moved that morning from the scale track to the ex- 
press track would not relieve the plaintiff in error from responsibility. 
The passageway, in either case, was blocked, and this was a direct vi- 
olation of the rule sought to be enforced by the plaintiff in error. It 
was the duty of the plaintiff in error to use reasonable care to so con- 
duct its business as not to subject its servants to unnecessary danger 
in the prosecution of their work, and to guard against accidents in the 
performance of his work, which, in the exercise of reasonable care, 
could* be f oreseen and guarded against. Union Pacific Co. v. Hadley, 
246 U. S. 330, 38 Sup. Ct. 318, 62 L. Ed. 751 ; Magtiire v. Barrett, 223 
N. Y. 50, 119 N. E. 79; Del Sejnore v. Hallinan, 153 N. Y. 274, 47 
N. E. 308. 

We are of the opinion that this négligent act was a proximate cause 
of the accident. In order that it may be said to be the proximate cause. 
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we believe the obligation to mount the cars, cross the bumpers, and 
then descend upon tlne opposite side, with his face toward the car hold- 
ing on the grabiron, may well be said to be what ordinarily or probably 
caused the injury to défendant in error, resulting f rom a neglect of du- 
ty which the jury bas charged against the plaintiff in error. St. Louis 
Terminal Co. v. Schuerman, 237 Fed. 2, 150 C. C. A. 203. Nor can it 
be claimed that the plaintiff in error is absolved from blâme because 
the défendant in error was négligent in surmounting the blockade in the 
manner he attempted. If the négligent act of the plaintifï in error con- 
curred with the neghgent act of the défendant in error and contribut- 
ed as a cause to his injury, the effect of the fédéral Employers' Liability 
Act éliminâtes this élément of proximate cause. Spokane R. R. Co. 
V. Campbell, 217 Fed. 524, 133 C. C. A. 370. In other words, contri- 
bution by négligent act on the part of the défendant in error in bring- 
ing about his injury does not defeat his cause of action under the Em- 
ployers' Liability Act, but only lessens the damages, and if the négli- 
gent act on the part of the plaintifï in error be established, the statute 
cannot be nullified by calling the act of the défendant in error the prox- 
imate cause and thus defeat it. Négligence of the plaintifï in error 
was an efficient concurring proximate cause of the injury, and makes 
the plaintiff in error liable, even though there may be other efficient 
concurrent proximate causes. Sweet v. Perkins, 196 N. Y. 485, 90 N. 
E. 50. 

We think the facts hère fuUy justified the court in submitting this 
charge of négligence to the jury. Further, under the circumstances 
disclosed by this record, we believe the District Judge was required to 
submit to the jury the claim of négligence in failing to give some warn- 
ing of the approach of the yard engine while passing on the track par- 
allel with the blocked track over which the défendant in error passed 
while mounting the cars. Ordinarily there is no obligation' upon the 
part of the operator of a switching engine, constantly engaged in mov- 
ing to and f ro in a railroad yard, to give warning by ringing the bell or 
sounding a whistle for the purpose of notifying employés who are 
familiar with the opération of the yard. Aerkfetz v. Humphreys, 145 
U. S. 418, 12 Sup. Ct. 835, 36 L. Ed. 758. But hère it cannot be said 
that the opération of the engine was under ordinary circumstances. 
Caflferty knew of the duties of the défendant in error, and he knew 
the track was blocked. He secured permission to take a carload of 
horses on the east-bound freight leader, as indicated, and stated he 
would keep in the open on the hill track. Having changed his ma- 
neuver, and while proceeding north from the hill track, the immédiate 
parallel track to the express track, he should hâve given some warn- 
ing of his approach. For this neglect, the employer was responsible. 
Colasurdo v. Central R. R. of N. J. (C. C.) 180 Fed. 832, affirmed 192 
Fed. 901, 113 C. C. A. 379. At least, the jury would be justified in 
saying that opération under thèse circumstances was not the usual and 
ordinary moving to and fro of a freight engine in a freight yard. 

In making this last maneuver with his engine, Caflferty "came north, 
not only without the knowledge of the défendant in error, but came 
in between No. 8 and the milk train and across the path to the shanty, 
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vvliere he knew the défendant in error would be likely to pass at any 
time in the performance of his duties. 

[5J The further act of negh'gence, which the court by its charge 
permitted the jury to find, was t'^- 1 there was négligence in the failure 
of some one on the locomotive, ji.'oceeding with tender first, to assume 
a place for observation, either on the cab or tender, so as to take heed 
of, or gjve warning to, any person crossing the tracks. From the rec- 
ord it appears that nobody in charge of the engine and tender was 
on the lookout for dangers ahead. It undoubtedly was the duty of the 
engineer to keep a continuons and careful lookout on the track ahead 
of his engine at ail times, while his engine was in motion. The safety 
of any person lawfully upon or near the tracks demanded this, and the 
jury couid charge the employés of the plaintiff in error with neglect 
for failure in this regard. It appears that the engineer was at the en- 
gine cab across from the side where the défendant in error was struck, 
and therefore could not see the défendant in error stepping down 
from the cars, which he was obliged to mount in making his way from 
the shanty. Cafiferty was riding on the pilot of the engine in a place 
where he could not see the défendant in error. No one was looking on 
the side where the défendant in error was struck. While there was 
no duty on the part of the railroad company to maintain a lookout 
ahead of the engine while proceeding in the yard ordinarily, still, be- 
cause of the spécial circumstances hère, due to Cafferty's statement 
ithat the engine would remain in the clear, and then shortly thereafter 
changing the movement, the jury conld say the défendant in error 
should hâve had a warning signal. Cafferty's knowledge that there 
was no passageway left on the express track, together with thèse cir- 
cumstances required greater watchfulness on his part and that of the 
engineer. 

[6, 7] Nor can we say that the défendant in error assumed the risk 
as a matter of law. An employé, maintaining a cause of action under 
the fédéral Employers' Liability Act, does not assume a risk attributa- 
ble to the négligence of his coemployés until he is aware of it, unless 
the risk is so obvions that an ordinarily prudent person in his situation 
would know and appreciate it. Erie v. Purucker, 244 U. S. 320, 37 
Sup. Ct. 629, 61 L. Ed. 1166. While the défendant in error may be 
said to hâve known that it was wrong for the other employés to violate 
the rule in f ailing to keep a passageway between the cars, thus to afford 
him a way to go to and from the points he was obliged to reach in the 
performance of his duties, we cannot say, as a matter of law,' that he 
appreciated the danger, nor can we say that he was obliged to stop in 
the performance of his duties, particularly since he had received some 
promises to reniedy the conditions as they existed. It is not the ob- 
viousness of a physical situation or condition v/hich makes out a case 
of assumed risk; it is the obviousness of danger which the physical 
condition or situation produces. Seaboarcl Air Line v. Horton, 233 u. 
S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 
1915B, 475; Larson v. N. E. R. R. Co., 223 N. Y. 14, 119 N. E. 92. 

[8J The District Judge, as he was obliged to do upon this record, 
submitted the question of contributory négligence to the jury as a 
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question of fact. Its apportionment of damages indicated an intelli- 
gent considération of this question. We think no error was committed 
In refusing to charge the défendant in error with guiity contrlbutory 
négligence as a matter of law. 
Judgment afiiirmcd. 

HOUGH, Circuit Judge (concurring). A railwa)' tnan, experienced 
both in his work generally and as to the locality of performance, was 
injured because, while descending from a car at rest, he projected the 
posterior portion of his body into the path of a moving engine tender 
on the next parallel track. The descent aforesaid was necessary, be- 
cause the still train to which the car belonged had not been "split" at 
the point where the workman wished to cross the track. This f ailure 
to keep open a path across said track was in contravention of the "sign" 
mentioned in the court's opinion. In addition to the quoted words, that 
sign concluded with the legend "By Order of Committee." But what 
committee framed it, or what connection it had with the railroad com- 
pany's management, is unknown on this record. The engine whose 
tender struck plaintiff below, had gone to the other end of the yard 
from about the place of accident, and it came back unexpectedly, 
though the conductor had told plaintifï it would not. 

On thèse facts we hold a verdict justified which in efïect déclares 
that the employing railroad was négligent in failing to supply a safe 
place to work, and for letting the engine come back on the track next 
the one plaintifï was climbing across; also that plaintiff did not as 
matter of law assume the risk of being hit in the manner described. 

Probably there are not and never will be two accident clainis that 
cannot be distinguished ; something can always be suggested and called 
a question of fact ; but whether any real différence exists dépends up- 
on the standard of care adopted by the court — to divide matters suffi- 
cientiy debatable for the jury from those so certain as to be reserved 
for the judge. 

The présent standard in this circuit seems to me this: If the in- 
genuity of counsel can suggest anything donc or omitted by an al- 
leged tort-feasor, which, if differently performed or not omitted, would 
hâve prevented injury, the opinion of the jury may be taken as to the 
causal connection between such omission or commission and the prov- 
en physical hurt. In effect there is no standard other than that cre- 
ated by each jury for its own immédiate use. 

While this condition was developing, I could not agrée with the 
court, but further dissent would be mère faction, after our récent dé- 
cisions, of which a few are New York, etc., Co. v. Vizvari, 210 Fed. 
118, 126 C. C. A. 632, L. R. A. 191 5C, 9; Alpha Co, v. Curzi, 211 Fed. 
580, 128 C. C. A. 180; New York, etc., Co. v. Thierer, 221 Fed. 571, 
137 C. C. A. 295 ; Ramsdell v. Gomnis, 228 Fed. 864, 143 C. C. A. 262 ; 
Lehigh, etc., Co. v. Kilmer, 231 Fed. 628, 145 C. C. A. 514; Penn., 
etc., Co. V. Groves, 231 Fed. 663, 145 C. C. A. 549; New York, etc., 
Co. V. Salkaukus, 238 Fed. 778, 151 C. C. A. 628; Schunnemunk Co. 
V. Sbaratta, 239 Fed. 716, 152 C. C. A. 550; Penn., etc., Co. v. Sker- 
man, 247 Fed. 269, 159 C. C. A. 363. 
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The reasonîng from causes to efFects, and the views as to normal 
human responsibility for one's own acts, contained in the décisions 
cited, amply support the resuit in this case, to which, as fairly repre- 
senting ruiing authority in the Second circuit, I perforée agrée. 



CENTRAL R. CO. OF NEW JERSEY v. SHARKEY. 
(Circuit Court ot Appeals, Second Circuit February 13, 1919.) 

No. 130. 

1. Commerce <S=»27(8) — Employées' liiABiLmr Act— "Interstate Commerce." 

A car repairer, hit by a locomotive in a railroad yard wliile carrylng 
bolts to repair a car used in Interstate commerce, held engaged in "Inter- 
state commerce," within tbe Bmployers' Liability Act (Comp. St. §§ 8657- 
8665.) 

[Ed. Note. — For other définitions, see Words and Phrases, First and Sec- 
ond Séries, Interstate Commerce.] 

2. Appeal and Ekeor ®=3204(2), 237(2) — Besebving Grounds fob Rbview— 

Evidence. 

Where no objection was offered, exception talcen, or motion to strike 
out made, it cannot be urged upon appeal that certain évidence was in- 
admissible because hearsay. 

3. Masteb and Servant ■S=>266(4) — Bmployebs' Lœabilitt Act— Bubden ov 

Showing EmploymBiVT in Interstate Commerce. 

Evidence that a car repairer in a New Jersey raUroad yard had been 
told that a Pennsylvania railroad car, which he had been instructed to 
repair, was "a rush car for Phlladelphia," etc., held to make a prima 
facie showing that the car was employed In Interstate commerce, within 
the Employers' Uability Act (Comp. St. §§ 8657-S665). 

4. Master and Servant <S=>286(32) — Emploters' IL-iability Act— Ne&ligence. 

In action under Employers' Uability Act (Comp. St. §§ 8657-8665), évi- 
dence thait plaintiff car repairer was injured by a locomotive opéra ted at 
a rapid rate of speed for a railroad yard, that it was hidden behind a 
smoke screen and gave no wamlng of its approach, etc., held to make de- 
fendant railroad's négligence a jury question. 

5. Négligence <®=»101 — Emploters' Liability Act— Contbibutoet Négli- 

gence. 

PlaintifFs contributory négligence does not bar his right to recover under 
the Employers' Liability Act (Comp. St. §§ 8657-8665), but only diminishes 
the amount of his damages. 

6. Mastek and Servant <S=28S(3) — Emploters' Liability Act— Assumption 

OF ElSK. 

In action under Employers' Liability Act (Comp. St. §§ 8657-8665), 
évidence that plaintlfC car repairer was hit from behlud by rapidly ap- 
proaching locomotive, while avoiding an engine proceedlng in the oppo- 
site direction on another track, etc., made his assumption of risk a jury 
question. 

7. Masteb and Servant ©=5219(1) — Assumption of Risk— Obvious Dangers. 

Plaintiff assumes the risk of négligence upon the part of his fellow 
employés, if the danger be so obvious that an ordinarily prudent person 
would bave observed and appreciaited it. 

8. Appeal and Eeroet <©=>272(2) — Reserving Geounds foe Rkview— Excep- 

tion. 

An exception to the refusai to grant a requested instruction, taken 
after the Jury had retired, présents no question for review. 

€=»For other cases Bee same toplc & KEY-NUMBBR in aU Key-Numbered Digesta & Indexe» 
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In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Cornélius Sharkey against the Central Railroad Company 
of New Jersey. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

The action is brought under the fédéral Employers' Llabllity Act (Act April 
22, 1908, c. 149, 35 Stat. 65 [Comp. St. §§ 8657-8665]) to recover for Personal 
injuries sustained by défendant in error, hereinafter called plaintiff, as a re- 
sult of an accident which occurred on August 25, 1917, in the yards of the 
plaintiff in error, hereinafter called défendant, at Bayonne, N. J. The de- 
fendant Is a corporation organized and existing under the laws of the state 
of New Jersey, and is engaged in Interstate commerce, and the plaintiff was in 
the defendant's employ at the time of the accident. The nature of plaintiff s 
employment and the facts connected vvith his iujury are stated in the opinion. 

At the close of the plaintifTs case a motion was made by défendant to dis- 
miss the eomplaint, which motion was denied. The motion was renewed at the 
end of the whole case, when it was similarly denied. The plaintiff has re- 
covered a verdict in the sum of $7,800, and judgment has been entered in the 
sum of $7,842.39. 

De Forest Brothers, of New York City (Henry L. De Forest, of New- 
York' City, of counsel), for plaintiff in error. 

Edward J. McCrossin, of New York City (Vine H. Smith, of New 
York City, of counsel), for défendant in error. 

Before ROGERS and MANTON, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question presented to the court in this case is whether upon the facts 
shown the plaintiff was engaged in Interstate commerce at the time 
he received the injuries of which he complains. At the time of the 
accident and for two years prior thereto the plaintiff was employed 
by the défendant as a car repairer in its Bayonne yards. His repair 
work in gênerai was donc on freight cars which he said "went to other 
States and camé f rom other states." He was asked as to his work on the 
day of the accident, "Do you know of your own knowledge that thèse 
freight cars, which you worked on f rom day to day and on the day of 
this accident, went to other states and came from other states?" And 
to this he answered without objection, "Yes, sir." 

On the morning of the accident the plaintiff, according to his story, 
began his work by bolting up a coupling on a car of the Pennsylvania 
Railroad which had been placed upon the repair track for that purpose. 
After he had been working a half hour at this job, his boss stopped 
him and sent him out to the part of the defendant's premises known as 
the West Eighth Street freight yard to inspect incoming cars in place 
of the regular inspecter. He also told him, if he received any letters, 
he was to take them to another repairer who would tell him what to do. 
He received the letters and delivered them as he was directed. He was 
then asked : 

"Q. Dld he say anytthing to you? A. He told me to go and get some bolts 
whenever I flnished at the West Eighth Street yard and take them to Twenty- 
Second street. 

"Q. To do what with themî A. To repair this car. 

"Q. What car? A- This Pennsylvania car. * » * 

259 F.— 10 
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"Q. Did the man that you took orders from tliere in the absence of Mc- 
Tfirnan say anythlng about the car? A. Yes; ho told me she was a rush 
car to go ont. 

"Q. A rush car to go outf A. Yes. 

"Q. ile didn't say whcre it was bound to or anythingf A. lie said Phila- 
dclphia; that is ail I Icnoia about it." 

The McTernan above referred to was the planitiff's boss. The plain- 
tiff relied on thèse facts as showing that his boss had deputized another 
employé to instrUct him as to what he was to do on his return from 
his work of temporary inspection, and that the person so deputized 
told him to get certain bolts and repair a certain car, because it was a 
rush car for Philadelphia. At the time of the accident he had finished 
his work of inspection in the West Eighth Street yard, had gotten the 
bolts, and Was going back with them on his shoulder to repair "the 
rush car for Philadelphia," walking in the space between the two rail- 
Toad tracks, when he was hit from behind by an engine moving in the 
sr.me direction in which he was going. 

[1] So far as the question whether he was at the time engaged in 
iuterstate commerce is concerned, it must be answered in the affirma- 
tive, if his account of the facts is believed. There is no différence in 
principle between the state of facts which he testifies to and the facts 
in Pedersen v. Delaware, Lackawanna & Western Railroad Co., 229 
U. S. 146, 33 Sup. Ct. 648, 57 !.. Ed. 1125, Ann. Cas. 1914C, 153. In 
this case the man was carrying bolts to repair a car used in Interstate 
commerce. And in the Pedersen Case the man was carrying bolts to 
repair a bridge used in Interstate commerce. 

[2, 3] But upon the argument in this court and in his brief counsel 
for the défendant stated that "the idle remark" made to the plaintifï 
by the deputized boss that, after fmishing in the West Eighth Street 
yard, he was to go back to the yard from which he came and make re- 
pairs on the rush car for Philadelphia, was without any probative force 
vvhatever, and that the defendant's records would hâve been the very 
best évidence, and that McTernan, the boss, "was right in court ail 
the time, if it had been desired to question him." It appears, hov/ever, 
that no objection was made in the court below to the admission of this 
testimony, and no exception was taken to it. It may be conceded that 
this statement made to the plaintiff that the car was destined for Phila- 
delphia was hearsay testimony, and not made in the performance of 
xiuy duty which required the party who made it to inform plaintiff as to 
the destination of the car. The person who made the statement which 
the plaintiff was allowed to repeat should hâve been himself called to 
testify that the car was destined for Philadelphia. But as no objection 
was offered, and, no exception taken, and no motion to strike eut was 
made, it is too late now to say that the testimony was inadmissible and 
could not be considered by the jury. In Schlemmer v. Buffalo, Roches- 
ter & Pittsburg Railway Co., 205 U. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 
681, the Suprême Court held that statements of a witness, although 
based on hearsay, constitute évidence in a cause unless reasonably ob- 
jected to as hearsay. See Wightman v. Campbell, 161 App. Div. 49, 
52, 146 N. Y. Supp. 666, affirmed 217 N. Y. 479, 112 N. E. 184, Ann. 
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Cas. 1917E, 673. But the New York Court of Appeals has held other- 
.vise in Dayton v. Parke, 142 N. Y. 391, 37 N. E. 642. 

iîut f!;!s hearsay tcstiinony now objected to is not ail the testimony 
■.isere is to show that the car was an Interstate car. The plaintiff testi- 
fied that the car he was on his way back to repair was the car he had 
been at work upon when he was called off to go to the West Eighth 
Street };'.rd. And when asked what car that was he testified that it was 
a Pennsylvania Raiiroad freight or hox car, and that it had "Pennsyl- 
vania Raiiroad" on it. And at another time in the course of his testi- 
mony he was asked whether he had any idea what car it was he was 
working on and had left unfinished when he was called to go and in- 
spect cars at the West Eighth Street freight yard, and he had replied, 
"She was a Pennsylvania car." And on cross-examination iie was ask- 
ed how he knew that the freight cars lie worked upon came from out- 
side of the state of New Jersey and went outside of the state of New 
Jersey, and he replied, "I seen it on the sides of the cars, a Pennsyl- 
vania." Then foUowed : 

"Q. Now, this car that yoii were working on, .vou say, lu the moming after 
McTernan cnme to you, you say that was a Pennsylvania lîailroad car? A. 
Yes sir. 

"Q. You niean that was a Pennsylvania Raiiroad car; is that right? A. 
Yes, sir. 

"Q. Belonged to the Pennsylvania Railroadî A. Tes, sir." 

The statement that there was a car belonging to the Pennsylvania 
Raiiroad on the repair track does not prove that the car was at the time 
eugaged in interstate commerce, it is true ; but the présence of such a 
car on such a track may not be devoid of some significance, in view of 
the order that the plaintiff was to work on "a rush car for Philadel- 
phia." We think ail this, taken together, was sufficient in the first in- 
stance at least to meet the initial burden which was on the plaintiff 
to show that he was employed in interstate commerce. It then be- 
came the duty of the défendant to overconie it and show the contrary. 
In Pittsburgh, C, C. & St. L.Ry. Ce, v. Glinn, 219 Fed. 148, 150, 135 
C. C. A. 46, the Circuit Court of Appeals in the Sixth Circuit declared 
that, where the facts show the case may well hâve been within the 
statute, the initial burden is satisfied, and it is for the défendant to 
show the contrary. 

The défendant, to counteract this testimony called McTernan, the 
plaintiff's boss, and asked him if, by looking at his records, he could 
tell the number of Pennsylvania Raiiroad cars on that repair track on 
August 25, 1917, which was the day of the accident. And the wltness 
in reply said that there were two — one a gondola car (meaning a coal 
car), and another which was repaired by the night rnen. The records 
disclosed no other. But the testimony of McTernan, conceding it to 
be true, does not show that the plaintiff's testimony is false^ for the 
chief statistical clerk of the défendant, who testified that he kept in his 
office a record of ail foreign cars tliat were reccived, was asked and 
answered as f ollows ; 

"Q. What I undei-stand you to say is that, if a car is taken off a train 
and put ou this repair track and some mhior repair doue to it, and it is then 
put back onto :i train track. you woidd bave no record of that? A. No; we 
would not." 
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And the deputized boss, who told the plaintifï that he was to finish 
the rush job for Bhtiadelphia, and who was the defendant's own em- 
ployé, was not put upon the stand to contradict the plaintiff 's testimony. 

In Minneapohs & St. Louis Railroad Co. v. Winters, 242 U. S. 353, 
17 Sup, Ct. 170,61 L. Ed. 358, Ann. Cas. 1918B, 54, the injury occurred 
while the plaintiff was repairing an engine. The engine had been used 
in Interstate commerce before the injury, and was so used afterwards ; 
but there was nothing to show that it was permanently or specially 
devoted to such commerce, or assigned to it at the time, and it was held 
that the case was not within the fédéral Employers' L,iability Act. 
And it is said that the Winters Case requires us to reverse the instant 
case. But this is to overlook the fact that there is évidence in this 
record, received without objection and exception, that this plaintiff at 
the time of the injury was in the state of New Jersey and on his way to 
complète in that state repairs on a car which belonged to the Pennsyl- 
vania Railroad and which was "a rush order for Philadelphia." It 
is not necessary to comment further upon this phase of the case. But 
we may remark that in the Winters Case the engine which was re- 
paired was not used at ail for three days following the accident, and 
that the court in its opinion proceeded on the ground that no Interstate 
movement was immediately in contemplation at the time when the re- 
pairs were made. And in Great Northern Railway Co. v. Otos. 239 
U. S. 349, 36 Sup. Ct. 124, 60 L. Ed. 322, the Suprême Court held that 
a car coraing from another state, and whose Interstate movement is 
arrested to permit repairs fitting it to reach its destination, is not by 
reason of such delay withdrawn from Interstate commerce. 

[4] It is said, however, that this case must be reversed, because 
the plaintiff has not shown any négligence on the part of the défend- 
ant. We are unable to take any such view of the case. If the story 
told by the plaintiff was believed by the jury, and their verdict shows 
that they did believe it, négligence was proven. The jury, and not the 
court, are triers of the facts. The plaintiff testified that at the time of 
the accident he was walking in a space between two tracks, and that this 
space was about four f eet wide ; that as he was walking along he saw 
a train coming towards him ; that he looked behind him to see whether 
anything was coming from that direction on the other track, and seeing 
nothing he kept close to that track to avoid suckage from the engine 
approaching him, fearing that the suckage might pull him in with the 
air; that he kept on walking straight ahead; that as the train ap- 
proaching him rushed past him he turned around a second time, and 
looked on the track behind him and saw nothing but smoke ; that the 
smoke was very heavy and thick, and he could not see through it; 
that he walked about three f eet, when he was hit by the engine coming 
on the track behind him, and which was going f ast ; that he heard no 
bell rung and no whistle blown. 

In Aerkfetz v. Humphreys, 145 U. S. 418, 12 Sup. Ct. 835, 36 L. 
Ed. 758, the injury occurred in a railroad. company's yard, when an 
employé working on one of the tracks therein was run over and injur- 
ed by a freight car moved by a switch engine. The court declared 
that — 
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"The rlnglng of bells and the sounding of whistles on trains going and 
coming, and switch englnes inovlng forwards and backwards, would hâve 
simply tended to confusion." 

The doctrine thus stated is to be understood in the light of the cir- 
cumstances of that case. The plaintiff who was repairing a track, 
never looked for the approaching train, although there wâs nothing to 
obstruct his vision, and the switch engine was backing the cars toward 
him very slowly; the speed of the engine "being about that of a man 
walking." Under the circumstances as they existed in that case there 
was no négligence in failing to ring a bell or blow a whistle. But we 
do not understand that the court meant to lay down the doctrine that 
under no circumstances could it be négligence if an engine in a railroad 
yard failed to blow its whistle or ring its bell. In Colasurdo v. Central 
Railroad of New Jersey (C. C.) 180 Fed. 832, 835, the learned District 
Judge declined to apply the doctrine of the Aerkfetz Case to the case 
bef ore him, stating that he did — 

"not thlnk that as matter of law there was no négligence in operating in a 
freight four cars under thelr own impetus, after dark, wlthout warnlng and 
without light." 

The case was brought to this court where it was unanimously affirm- 
éd. 192 Fed. 901, 113 C. C. A. 379. And see Lehigh Valley Railroad 

Co. V. Scanlon, 259 Fed. 137, C. C. A. , decided by this court at 

this term. 

We are of the opinion that the évidence in the instant case is such 
as to make it distinguishable from the Aerkfetz Case. If the smoke was 
so dense that one could not see through it, we cannot say as a matter 
of law that it was not négligence for an engine to run in a freight yard 
at a fast rate of speed and without warning. And in this connection 
it should be said that the defendant's engineer in the instant case, who 
operated the train which struck the plaintifï, testified that the path 
upon which the plaintiff was walking when he was hit was one used by 
hundreds of persons, and that he knew that fact, and that it was matter 
of common knowledge. He also said that because of that fact he had 
the bell of his engine ringing at the time. In this he was contradicted 
by others than the plaintiff. The engine which struck the plaintiff was 
burning bituminous coal, and the engine of the other train was burn- 
ing either bituminous or a mixture of that and hard coal, as was shown 
by the admission of the witness called by the défendant. Under the 
circumstances the jury had the right to believe the plaintiff's testimony 
that the smoke was so thick as to obscure his vision, and that under 
the circumstances there was négligence. There was évidence that the 
engine was driven at a rate of speed which was fast for a railroad 
yard, and that it was hidden behind a smoke screen, and was operated 
without warning. 

[5] If the plaintiff was négligent, and his négligence contributed 
to the injury, it did not bar his right under the act to recover, but sim- 
ply diminished the amount of his damages in proportion to the amount 
of his négligence. U. S. Compiled Statutes, 1916, Annotated, vol. 8, § 
8659. The jury was correctly instructed upon that subject. 

[6, 7] At the conclusion of the case the défendant moved to dismiss 
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the complaint, on the ground that the plaintiff had assumed the risk of 
the injuries sustained^ This the court denied, and there was no error 
in so doing. It cannot be said that upon the testimony in this record 
the ]>laintiff has assumed the risk as matter of law. But the court 
charged on that subject as follows; 

•'Tlae railroîid company does not owe to au employé In a railroad yard that 
snme degree of caro that v,-oulù be required of it in respect to a passenger 
upon its trains, or in or about Its station. A railroad yard in its very nature 
is a more or less dangerous place, and those who engage in work In such 
places assume some risk; and I instruct you that by bis employuieut in the 
yard .Sharkey assumed the ordinary and usual rls.ks incident to and inhérent 
in his employment. He did not, however, assume the risk of négligence upon 
tlie part of his fellow employës. If the négligence of his fellow employés, and 
they representing the Company, was the proximate and Iiiducing cause of bis 
injury, tlie plaintiff is entltled to recover, provided you lind that the plain- 
tiff and défendant were engagea In Interstate commerce," 

The charge in this particular is open to objection. To charge that 
an employé does not assume the risk of neghgence upon the part of 
his fellow employés is tQO broad a statement. The rule is stated in Erie 
Railroad Co. v. Purucker, 244 U. S. 320, 37 Sup. Ct. 629, 61 h. Ed. 
1 166. The facts in that case were somewhat similar to the f acts in this 
case. The action in that case was to recover for causing the death of a 
section hand, who at the time of the accident was walking on one of 
the tracks of the railroad when he was struck and run over by an en- 
gine. The man testified that he had no warning and did not see the 
approaching engine, owing to steam from a passenger train which had 
just passed on another track. In holding that it was not error to 
refuse to charge that the man assumed the risk and danger of using 
the tracks by going upon them as he did, the court said that the re- 
quest — 

"failed to take into account the undisputed testimony that the engine ran 
into Marietta (the section hand) wlthout signal or warning to him. Under 
such circumstances tlie Injured man would not assume the risk attrlbntable to 
the négligent opération of the train, if the jury found it to be such, unless 
the conséquent danger was so obvious that an ordinarily prudent person in 
his situation would hâve observed and appreciated it." 

In the instant case no exception at the time was taken to that portion 
of the charge relating to assumption of risk. But after the jury had 
retired counsel for défendant said : 

"Mr. Kees: I désire to except to your honpr's rcïusal to submit the follow- 
ing questions to the jury, previously suhmitted : Did the accident happen as 
the resuit of one of the risks assumed by the plaintiff — that is, one of the 
chances that the plaintiff took — wliich was either inhérent in the work in 
which he was engaged, or was so open and obvious to him that he appreciated 
or should hâve appreciated the dangerous risk therefroni? 

"The Court: 1 think I hâve covored that sufficiently In my charge to the 
jury. 

"Mr. Rees: Exception." 

[8] It appears that defendant's counsel took a number of exceptions 
to the charge at the close of the charge and prior to the retirement of 
the jury. At no time was any exception taken to that portion of the 
charge which dealt with assumption of risk. The exception above re- 
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ferred to was not, in form at least, an exception to the charge. It was 
au exception to a refusai to charge, and an exception which was 
made after the jury had been sent ont to deUberate upon the verdict. 
The common-law rule requires exceptions to instructions or to re- 
fusai to instruct to be taken at the trial to be available, and to be taken 
before the retirement of the jury. In Hickory v. United States, 151 
U. S. 303, 316, 14 Sup. Ct. 334, 339 (38 L. Ed. 170), the court, speak- 
ing through Chief Justice FuUer, declared that — 

"The rule in relation to exceptions to instructions Is that tlie matter cx- 
cepted to s-hall be so bi'ought to ttic attention of the court before the retire- 
ment of the jury as to enable the judge to correct error, if there be auy, in 
hîs instructions to them, and this is also requisite in order that the appel- 
late tribunal may pass upon the précise question raised without belng conipolled 
to search the record to ascertaln it." 

And see Miller & Lux v. Petrocelli, 236 Fed. 846, 852, 1.50 C. C. A. 
108; Alverson v. Oregon-Washington R. & Nav. Co., 236 Fed. 331, 
334, 149 C. C. A. 463 ; Coal Co. v. Calausky, 222 Fed. 664, 138 C. C. 
A. 188; Copper River & N. W. Ry. Co. v. Heney, 211 Fed. 4.59, 
128 C. C. A. 131; Northern Central Coal Co. v. Milburn, 205 Fed. 
270, 123 C. C. A. 450; Brent v. Lilly Co. (D. C.) 202 Fed. 335 ; John- 
son V. Garber, 73 Fed. 523, 19 C. C. A. 556. 

This court has repeatedly held that exceptions to a charge taken af- 
ter the jury has retired are improperly reserved and cannot be con- 
.sidered. Park Bros. v. Bushnell, 60 Fed. 583, 9 C. C. A. 138; Com- 
mercial Travelers' Accident Co. v. Fulton, 79 Fed. 423, 24 C. C. A. 
654; Berwind-White Coal Co. v. Firment, 170 Fed. 151, 95 C. C. A. 1 ; 
Mann v. Dempster, 179 Fed. 837, 103 C. C. A. 325 ; Star Co. v. Madden, 
188 Fed. 910, 110 C. C. A. 652. An exception to a refusai to charge, 
taken after a jury has retired, can hâve no greater efficacy than an ex- 
ception to the charge itself could hâve. 

The exception to the refusai to instruct as requested on assumption 
of risk, not having been taken until after the jury had retired, cannot 
now avail. 

Judgment affirmed. 

LEARNF,D HAND, District Judge fconcurring). It does not seem 
to me that the name "Pennsylvania Railroad," upon the car, was any 
évidence that the car was at the time engaged in interstate commerce. 
Furthermore, I do not think the correctness of the charge upon the as- 
sumption of risk is involved in the case, and express no opinion that 
it was too broad. Otherwise I concur. 
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SAMPLINER V. MOTIOK PICTURB PATENTS CO. et al. 
(Circuit Court of Appeals, Second Circuit. February 3, 1919.) 

No. 13. 

1. Triai, <g=»148 — Submission of Issues— Requests. 

Wiere plaintiffi's counsel, on both parties moving for a dlrected ver- 
dict, contended there were no jury questions, déniai of lils motion to 
subniit issues of fact, "if any there be," to tlie jury, does not constitute 
réversible errer. 

2. Tbial <S=>177 — Motion tob Directed Verdict — Effect. 

If botli parties request a directed verdict, issues of fact need be sub- 
mitted to the jury only whare tbere are controverted questions of fact 
upon wliicli the court bas not made findings pursuant to submission by 
the parties. 

3. Appeal and Ekboe iS=»859 — Scopb of Review — Wbit of Eurok. 

Findings of fact are not reviewable on writ of error, as oniy questions 
of law are open. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Joseph H. Sampliner against the Motion Picture Patents 
Company and others. A judgment for défendants (243 Fed. 277) was 

affirmed (255 Fed. 242, C. C. A. ). On appHcation for rehear- 

ing. Denied. 

Rogers & Rogers, of New York City (Gustavus A. Rogers and Saul 
E. Rogers, both of New York City, John G. White and C. A. Neff, 
both of Cleveland, Ohio, and Joseph Walker Magrauth and Nathan 
Frankel, both of New York City, of counsel), for plaintifï in error. 

Seabury, Massey & Lowe, of New York City (Samuel Seabury, Wil- 
liam M. Seabury, and Frank De R. Storey, ail of New York City, of 
counsel), for défendants in error Smith and Vitagraph Co. of America. 

George F. Seuil (Robert H. McCarter, of Newark, N. J., of coun- 
sel), for défendants in' error Thomas A. Edison, Inc., Dyer, and Pelzer. 

Coudert Bros., of New York City (Samuel Seabury and Charles B. 
Samuels, both of New York City, of counsel), for défendants in error 
Berst and Pathé Frères. 

Charles F. Kingsley, of New York City, for défendants in error 
Motion Picture Patents Co., Kennedy, Marvin, and Biograph Co. 

Gifford, Hobbs & Beard, of New York City (Alfred P. W. Seaman, 
of New York City, of counsel), for défendant in error Kalem Co., Inc. 

Dwight McDonald, of New York City, for défendant in error Wa- 
ters. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. An application is made for a rehearing 
in this case. The application must be denied, and in denying it we 
shall State the ground of the application and the reason for denying it. 

In our original décision we held that the plaintifï was not entitled 
to recover, inasmuch as at the conclusion of the trial both sides had 

«gssFor other cases see sajne toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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moved for the direction of a verdict, and the court, acceding to the re- 
(|uest, had found as a fact that the plaintifï purchased this cause of 
action witli intent to sue thereon. That, having been found as a fact, \ 
was décisive of the case, because the law in our opinion does net per- 
mit an attofney to maintain a cause of action which he has purchased 
f rom his client with intent to sue thereon. 

The plaintiff, however, now appUes for a rehearing, and contends 
that the trial court had no légal authority to make any finding of fact 
at ail. It appears that after the défendants closed their case their 
counsel moved for the direction of a verdict on the ground that the 
plaintifï had not shown title to this cause of action, and also "on the 
ground that it now affirmatively appears f rom the évidence in this case 
that the agreement under which the plaintifï assumed to bring this 
cause of action is champertous and void." 

Thereupon counsel for the plaintifï asked whether the court cared 
to hear argument and was told that he did not, as he had examined 
the brief on both sides and studied the case with great care. Then 
there followed at some length a colloquy between court and counsel, 
only a portion of which need now be stated : 

Mr. Rogers, counsel for the plaintiff, said: 

"If your honor Is going to grant the motion for a direction of a verdict, I 
will take a formai objection to It; but my request Is that, if your honor is 
going to find for the défendant, it be a nonsult to the plalntifCs cause of 
action. I thlnk that Is as far as your honor can go." 

He also said: 

"But, your honor, 1 submlt there aren't any questions of fact on which to 
go to the .iury. I submlt the matter is purely a matter of law for your honor 
to détermine, and I thlnk the question whether the agreement is or is not 
■champertous Is one of law for the court." 

Thereupon the f ollowing occurred : 

"The Court: Well, Mr. Rogers, you may either rest on the motion of the 
•défense and take an exception to such ruling as I make, If it should be ad- 
verse, or you can ask to go to the jury. That is entlrely for you to détermine. 

"Mr. Rogers: Well, if there are any questions of fact to be disposed of, 
your honor, I ask to go to the jury upon the questions of fact. 

"Mr. Seabury : I thlnk he should speclfy, and not put a hypothetical motion. 

"The Court: I cannot hâve any 'ifs.' If you thlnk, under section "&73 of the 
Code, the court has no right to make a direction, and you are rlght about it, 
you wlll hâve a good exception ; if, on the other hand, the court is right, your 
exception will be addressed, not to the question of practice, but to the substan- 
tive questions in the case. 

"Mr. Rogers: Then, your honor, may I state my position on the record? 

"The Court: Tes, certainly. 

"Mr. Rogers : The défendant having moved for a direction, in order to pré- 
serve the plaintiff's rights, I beg leave to state my position on the record with 
the permission of the court. 

"My understanding is that the question is one of law, to be passed upon by 
the court from the facts adduced. If, however, it is necessary, in order to 
préserve the plaintiff's rights, that I make a request to go to the jury, I ask 
to go to the jury upon the question as to whether or not the plaintifC took an 
assignment of the cause of action thereon, and whether the assignment to him 
was bona flde for an antécédent Indebtedness. 

"The Court : The court cannot take conditional offers. Counsel Is at liberty, 
If se advised, to request to go to the Jury, and the court will rule. 
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"Mr. Rogers: Then I mdve for a direction, your tionor, for the plalntifC, upon 
tlie issue framed under your honor's order, on the ground the défendant has 
failed to ruake out the défense set up in the ansvver, to wit, that the plaintifC 
purchased this cause of action ; that ts the défense that is set np, and I dé- 
sire to call your honor's attention particularly to the form of the défense as 
pleaded. The défense is that this plaintiff's title is void, because he purchased 
this cause of action with the intent to sue thereon. It now appears uncon- 
tradicted, frotn tiie évidence, that, instesd of having purchased this cause of 
action, it was assigned to him under a bona flde assignment for an antécédent 
indebtedness owing to him for services which he had performed for the cor- 
poration. 

"ïhe Court: Both sldes having moved for a direction of a verdict, I find 
as a fact that the plaintiff purchased this cause of action with Intent to sue 
thereon. 

"I find as a fact, also, that the so-ealled assignment, Plaintiff's Exhibit No. 
1. was executed by the Lake Shore Company, through its offlcers, pursuant 
to action at a spécial meeting of the board of directors." 

The court, having thus disposed of the facts, proceeded at some 
length to express his view of the law, and concluded by directing a 
verdict for the défendants. Theretipon the counsel for plaintifF 
said: 

"I except to the direction, and I also except to your honor's refusai to al- 
low the case to go to the jury on the questions of fact, If any there be." 

The jury then found a verdict in favor of the défendants as direct- 
ed by the court. The jury was then excused and the counsel for the 
plaintiff stated that he excepted to the verdict being received, as the 
direction of a verdict in favor of the défendants was not authorized by 
the statute or the practice, and that the court's power was limited mere- 
ly to dedaring a nonsuit. 

[ 1 ] It thus appears that counsel's position at the time was that there 
were no questions of fact on which to go to the jury, and that the ques- 
tion involved was a pure matter of law for the court to détermine. 
This position, as the above extracts show, he reiterated in the course 
of the ensuing discussion, saying again: 

"My understanding is that the question is one of law. to be passed upon by 
the court from the facts adduced." 

In his application for a reargument he abandons that position, and 
relies upon the case of Empire State Cattle Co. v. Atchison, Topeka 
& Santa Fé Ry. Co., 210 U. S. 1, 28 Sup. Ct. 607, 52 L. Ed. 931, 15 
Ann. Cas. 70, the syllabus of which he sets up as f ollows : 

"The fact that each party asks for a peremptory Instruction to find in his 
favor does not submit the issues of fact to the court, so as to deprive either 
party of the right to ask other instructions and to except to the refusai to 
give them, or to deprive him of the right to hâve questions of fact submitted 
to the .iury vvhere the évidence on the issues .ioined is conflicting or divergent 
inferences may be drawn therefrom. Beuttell v. Magone, 157 U. S. 154 [15 
Sup. et. 566, 39 L. Ed. 654], distinguished." 

The case cited recognizes the right of a party who has asked the 
court to direct a verdict to subsequently ask the court to hâve ques- 
tions of fact submitted to the jury "where the évidence on the issues 
joined is conflicting or divergent inferences may be drawn therefrom." 
But to make it error to refuse to allow the matter to go to the jury 
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after asking for the direction of a verdict it is évident tliat there must 
be questions of fact which can be submitted; and counsel twice dé- 
clarée in niost positive terrns in open court tbat there were no such 
questions of fact, and in his pétition lie fails to state what the ques- 
tions of fact are which a jury could pass upon. His exception is to 
the refusa! to allow the case to go to the jury on the questions of fact, 
"if any there be." If unable himself to state what possible questions 
of fact there were to be submitted to the jury, he is in no position to 
ask for a reversai because of the refusai of the judge to submit what 
did not exist. After informing the court that "there aren't any ques- 
tions of fact on which to go to the jury," he cannot ask this court to 
reverse the judge, who was as unable as counsel to see what questions 
of fact remained for a jury to pass upon. 

In Reis v. Rosenfeld, 204 Fed. 282, 122 C. C. A. 480, this court 
held, Judge Lacombe writing the opinion, that where at the close of 
the case each side asked for the direction of a verdict, and neither ask- 
ed to go to the jury on the case generally, or on any question in it, 
this court would hâve to accept the findings of the trial court on ail 
such questions. 

In United States v. Two Baskets, 205 Fed. 37, 123 C. C. A. 310, 
both sides moved the court to direct a verdict, and a verdict was di- 
rected in favor of the claimant, whereupon the govemment excepted 
to such direction, but did not ask to go to the jury upon any question 
in it, and this court held, Judge Lacombe again writing the opinion 
(and the suit not being in equity or admiralty), that the appellate court 
must accept the lindings of the trial court. 

[2] The above cases are consistent with the doctrine announced by 
the Suprême Court in the Empire State Cattle Company Case as we 
understand that case. We are quite agreed that a request preferred 
by both parties that the court direct a verdict is not in ail cases con- 
clusive, so as to deprive a party of his right to hâve questions of fact 
submitted to the jury. We only hold that in order that the party may 
exercise that right there must be questions of fact to submit, and that 
the parties are concluded as to the particular questions of fact which 
they hâve submitted to the court, and upon which the court has made 
its findings. 

[3] This court is not at liberty to review the findings upon the facts, 
as the case is not in equity, nor in admiralty, but is in this court upon 
vvrit of error, which brings up only errors of law. 

Application denied. 
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PENNSYLVANIA E. CO. v. NEI>SON. 
(Oîrcult Court of Appeals, Second Circuit. February 13, 1919.) 

No. 170. 

1. Mastee and Servant ®=»105(3) — Safe Place to Work — Négligence — Cus- 

TOMAEY CONSTEUCTION. 

There was no négligence of the master In having In use a float on 
which cars were run, with a stanchion near the side of tbe cars; the 
distance belng that customary In fioata of the kind. 

2. Master and Servant <S=>217(5) — ^Assumption of Kisk. 

The risk of nearness to cars of a stanchion on a float is assumed by 
railroad employé, who for three months, charging bim with knowledge of 
the situation, without ob.1ection, continued to load cars on it and other 
like floats. 

3. Master and Servant ©=5285(7) — Cause of Injuky — Question fok Jury. 

Circumstantlal évidence in action for doath of a railroad employé, 
kllled while engaged In loading cars in Interstate commerce on a float, 
held insufl^cient to go to tbe jury ; it making it a matter of spéculation 
whether accident oct'urred by renson of a coil of rope negligently placed 
on the Incline approach of a platform, or tbrough nearness to cars of 
stanchion of platforrn, an assumed rlsk. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Sigrid Gustava Nelson, administratrix of Gustave Adolph 
Nelson, deceased, against the Pennsylvania Railroad Company. Judg- 
ment for plaintiff, and défendant brings error. Reversed. 

The plaintiff in error, défendant below, is bereinafter referred to as défend- 
ant. The défendant is a corporation organlzed and existing under the laws 
of the State of Pennsylvania, and is an Interstate commerce railroad, which, 
it is alleged, opérâtes in the states of New York, New Jersey, and Pennsyl- 
vania, and in connection vi'ith its railroad opérations it maintains a freigbt 
yard in Jersey City and car floats upon which cars are transported to and 
froni the states of New York and New Jersey. 

The défendant in error, plaintiff below, Is hereinafter referred to as 
plaintiff. The plaintiff is the widow and administratrix of her husband, who 
was employed by défendant as a conductor of freigbt trains, and, at the tlme 
of bis death, was engaged in Interstate commerce. 

The plaintiff's intestate received the injuries from which he dled on October 
31, 1917, wliile he was engaged In loading cars upon a float in the défendant'» 
yard in Jersey City. It is alleged that tbe injuries were due to defendant's 
négligence in failing to furnish the deceased with a reasonably safe place In 
which to vrork. 

The jury returned a verdict in favor of the plaintiff In the sum of $12,273. 

Burlingham, Veeder, Masten & Fearey, of New York City (Morton 
L. Fearey and S. C. Coleman, both of New York City, of counsel), 
for plaintiff in error. 

Joseph A. Shay, of New York City (Léonard F. Fish, of New York 
City, of counsel), for défendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
suit is brought under Act April 22, 1908, c. 149, 35 Stat. 65, known as 

^=sPor other cases see same topic & KBY-NUMBKK In ail Key-NumDered Dlgests & Indexe» 
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the fédéral Employers' Liability Act, U. S. Compiled Statutes Ann. 
1916, vo!. 8, §§ 8657-8665. This act gives jurisdiction to the courts of 
the United States concurrent with that of the courts of the several 
States. The action may be brought in the district in which the cause 
of action arose, or in the district of the résidence of the défendant, or 
in which the défendant is doing business at the time of the commence- 
ment of the action ; and this action is brought in the Southern district 
of New York, in which district the défendant is engaged in business 
and has its principal office. 

The act provides that every common carrier by railroad, while en- 
gaged in interstate or foreign commerce, shall be liable in damages to 
any person suffering in jury while he is employed by such carrier in 
such commerce, or in case of the death of such employé to his or her 
Personal représentative for such injury or death resulting in whole or 
in part from the négligence of any of the officers, agents, or employés 
of such carrier, or by reason of any defect or insufficiency, due to its 
négligence in its cars, engines, appliances, machinery, track, roadbed, 
Works, boats, wharves, or other equipment. 

At the time of his death the plaintiff's intestate was employed by 
the défendant, and had been in its employment for somewhere between 
13 and 14 years. That he was engaged in the work of interstate com- 
merce at the time of the accident which resulted in his death appears 
clearly from the évidence, and is not controverted by the défendant. 
The décèdent met his death while at work loading cars upon a float 
which was moored to a pier on the New Jersey side of the North Riv- 
er, and the cars and the décèdent weré destined for New York. 

The particular float in question was constructed for the purpose of 
transporting cars, and had a raised platform extending through the 
center of it from the front to the rear. The tracks, upon which the 
cars were placed, extended along on either side of the raised platform. 
The float was long enough to hold 6 connected cars ; and hence the 
float held 12 cars, 6 upon each side of the raised platform. The height 
of the platform came on a level with the floor of the cars. The plat- 
form was covered, and the roof was held up by upright timbers or 
stanchions. There were no closed sides nor ends to the platform ; but 
it was entirely open, except the roof, which was upheld by the posts 
or stanchions as stated. 

When the cars were being placed upon the float, it was necessary for 
the deceased to observe that they were not placed with the doors op- 
posite thèse uprights or stanchions, in order that the doors of the cars 
should not be obstructed by thèse uprights, so that the cars might be 
freely unloaded after reaching the pier in New York. It was also the 
duty of the deceased to see that the doors of the cars were closed, and 
to ascertain when there were a sufficient number of cars upon the 
float, and to signal to the engineer in charge of the locomotive and 
train, and to see that the tracks were connected to avoid derailmenL 
To accomplish thèse objects, it was the duty of the deceased to ride 
upon the step on the front end of the first car, of the string or section 
of cars, being placed upon the float. At each end of the raised plat- 
form was an approach, descending from the ends of the platform, on 
an incline to a slîghtly lower level. 
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Upon the night of the accident the deceased was ridîng upon the 
step on the front end of the first car being placed upon the float, where 
it was his duty to ride, and where it was the custom for ail conductors, 
as well as himself, to ride, when îoading the float. As the cars were 
being pushed toward the float, and as the flrst car upon which the de- 
ceased was riding entered upon the float, an outcry was heard, and the 
engineer stopped, and an examination disclosed the deceased lying 
upon the platform immediately next to the first stanchion, fatally 
crushed. The platform ran east and west. The cars were being push- 
ed on from the west, and the deceased was found lying upon the plat- 
form with his head in a northwesterly- position and his feet in a south- 
easterly position, and about 3 to 5 feet east of the first stanchion. The 
unmistakable conclusion is that the deceased met his death by being 
crushed between the first stanchion and the car. There was a clear- 
ance of only 11 inches between the stanchion and the car. He had been 
roUed through the space between the car and the stanchion. He sus- 
tained a fracture of the pelvis and other internai injuries from which 
he died ; but his legs were not crushed, and the man's head was not eut 
in any way. and his shoulders were unhurt. 

No person was a witness of the accident. But it is claimed by the 
plaintiflf that the position in which the deceased was found shows that 
on reaching the incline approach to the platform he got oflf the step of 
the car and upon the incline, as was the custom, and in doing so step- 
ped upon or into a large coil of rope which had been placed there, and 
that this caused him to stumble and fall against the stanchion, and 
that he was rolled around it, and his body was thrown as he was rolled 
through. 

The case was brought on the theory that the défendant had failed 
to furnish the plaintiff's intestate with a safe place in which to work. 
That the place was unsafe: (1) Inasmuch as the space between the 
stanchion on the float and the side of the car as it entered the float and 
passed the stanchion was too narrow. (2) Because a coil of rope was 
negligently placed upon the incline approach of the platform. 

[1, 2] The trial court withdrew from the jury's considération the 
first of the above claims. The undisputed évidence was that the float 
was built as floats are customarily, and the distance between the stan- 
chion and the* side of the car was the customary distance in floats of 
this kind. It was not négligence, therefore, for the défendant to hâve 
in use such a float; and, if it had been négligence, the plaintilï was 
chargeable with knowledge of the distance between the stanchion and 
the side of the car, as he had been working for three months prior to 
the accident on this and other Hke floats, and as he worked on with 
knowledge and without objection he must be held to hâve assumed the 
risk. There was no error in withdrawing that matter from the jury. 

But the présence of the coil of rope on the incline of the platform 
was quite another matter, and must now be considered. The plaintiflf 
contends : 

"That the défendant was guilty of négligence in placing the rope upon the 
incline whei'e conductors were compelled to step from moving cars in the 
night, and that the facts warranted the lufereiice that the deceased in stepping 
from the car upon the platform stumbied upon the coil of rope and was pré- 
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clpltnted forward between the stanchion and the car, thus renderlng the 
défendant liable." 

It appears that at the time of this accident rope was lying on the 
incline of the platfonn. A member of the decedent's crew, who had 
worked for three or four years in loading cars on the float, was asked 
vvhether he had in the course of that time ever seen a coil of rope lying 
as that did upon the incline, and he said that he had never seen one 
coiled up like that. He had sometinies seen a rope lying on the incline, 
but he had never seen it lying there coiled. And the examination of 
another witness, a member of decedent's crew, was as foUows: 

"Q. DId you, in the time yon worlted there, ever see a coil of rope iipon an 
incline? A. I never saw it coiled up like that. 

"Q. What did you sec? A. I most generally saw it laylng lengthwlse on 
the side of the track, or in the ceuter of the track, or lengthwise on ihe plat- 
form. 

"Q. But on a level wlth the platforui? A. Yea. 

"Q. And never on the incline? A. No, sir." 

And on cross-examination : 

"Q. You hâve, seen thera [ropes] lengthvfise on the platform? A. Yes. 
"Q. But you never saw one on the slope of the platform? A. No, sir." 

And on this particular occasion the rope lay near the side of the 
platform and about 4 or 5 feet from the first stanchion. It'was a 5- 
inch rope, was 50 feet in length, brand new, and "was ail tied up,'" 
and "looked as if it never had been used." It was coiled up "pretty 
big." A witness, who was asked whethef, after the accident, his im- 
pression was that the rope was "neatly coiled," answered, "Yes." 

"Q. It was not scattered arouud? A. No; It was not scattered around." 

From the fact that it was not scattered, the défendant claimed the 
deceased could not hâve tripped over it. But, as the coil was tied up, 
the strength with which it was tied might account for its not "being 
scattered around," if the plaintiff had tripped over it or stepped into 
it. The défendant produced two or three witnesses who testified that 
the incline was a proper place on which to keep the rope, and that it 
was usually kept there. 

The assistant boatman of the defendant's New York division, called 
by the défendant, was asked on cross-examination whether he meant 
to say that the incline was a safe place for the coil of rope to lie. His 
reply was : 

"It Is obvions it Is not the absolutely safest place, but It is the common 
place. There are a great niany uusafe things donc in life." 

And he said : 

"Wherever it might be placed, it présents an obstruction, obvlously." 

The défendant also placed on the stand the foreman of the bridges. 
He was asked on cross-examination whether he thought that the rope 
lying on the incline was the cause of the plaintifï's death. No ob- 
jection was made to the question, and he replied, "I cannot answer 
that." He was then asked whether he thought the plaintiflf walked 
over the rope. And he replied, "I cannot answer it." But counsel for 
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défendant objected to the last question, and the court sustained the ob- 
jection. It developed that after the accident the witness had removed 
the rope from the incline. He was asked why hé had removed it. And 
he replied: 

"And I took the rope off, so nobody else would stumble over it and get hurt, 
on account of being up on the end sill, on aceount of the doctor and the rest 
of them. 

••Q. That Is the reason you took It off of the Incline? A. Tes, sir." 

[3] The plaintifï contends that the deceased could net hâve been 
caught between the stanchion and the car while standing on the car 
step, as he well knew it was sure death to hâve remained there, and 
that it was the custom for him and other conductors to step upon the 
incline when they reached it, and that if he had remained on the step 
his legs would hâve been crushed, and they remained uninjured ; that 
the practice was to jump off from the step of the car to the incline of 
the platform. 

The défendant contends that there is no évidence tending to show 
that the présence of the rope caused the accident, but that the jury 
was permitted from the mère présence of the rope to speculate as to 
the cause of the death. 

Now the law undoubtedly is that a plaintiff must make eut his case 
by a prépondérance of the évidence. A jury cannot base their verdict 
upon mère conjecture and a bare possibility. If it appears that the 
damages claimed were occasioned by one of two causes, for one of 
which the défendant is responsible, and for the other of which it is 
not responsible, the plaintiff must fail if the évidence does not disclose 
that the damage was produced by the former cause; and she must 
fail, also, if it is just as probable that they were caused by the one as 
by the other. Searles v. M&nhattan Ry. Co., 101 N. Y. 661, S N. E. 
66. And in Ruback v. McCleary, 220 N. Y. 188, 115 N. E. 449, the 
court, referring to the rule, declared that — 

"If the matter [the cause of the Injury] is left In doubt, and it is as proba- 
ble that the Injury was the resuit of one cause as the other, there can be no 
recovery." 

The disposition to be made of this case in this court must dépend 
upon whether there was any évidence in the case which warranted 
the jury in finding that the deceased met his death in the manner which 
the plaintiff claims; for it is settled law that it is error to submit a 
question to a jury where there is no évidence upon the subject. In 
Improvement Co. v. Munson, 14 Wall. 442, 448, 20 L. Ed. 867, the 
court declared that it was held at one time that if there was a scin- 
tilla of évidence in support of a case the judge was bound to leave it 
to the jury, but récent décisions of high authority had established a 
more reasonable rule, that in every case, before the évidence is left 
to the jury, there is a prehminary question for the judge, not whether 
there is literally no évidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the party producing it, 
upon whom the onus of proof is imposed. 

In Pollock V. Pollock, 71 N. Y. 137, 153, the New York Court of 
Appeals, speaking through Judge Folger, said, "Insufficient évidence 



PENNSYLVANIA R. 00. V. NELSON 161 

(259 F.) 

is, in the eye of the law, no évidence," and cited the language of Manie, 
J., in Jewell v. Parr, 13 C. B. 916, where he said: 

"When we say that there is no évidence to go 1o a jury, we do not mean 
literally noue, but tliat tliere is none tliat oiight reasonably to satisfy a jury 
that the fact sought to be proved is established." 

In Bond v. Smith, 113 N. Y. 378, 385, 21 N. E. 128, 130, Earl, J., 
said : 

"We hâve no right to guess. ♦ • • ghe [the plaintiff] simply furnished 
them [tlie jury] food for spéculation, and that will not do for the basis of a 
verdict. The law demands proof, and not mère surmises. The autliorities 
are ample to show in such a case the plaintiff should hâve been nonsuited." 

In Pauley v. S. G. & L. Co., 131 N. Y. 90, 99, 29 N. E. 999, 1001, 
15 L. R. A. 194, Judge Finch, speaking for the court, said that — 

"We are not to resort to conjecture, and permit a verdict to be based on bare 
possibilities alone. * • * A mère conjecture, built upon a bare possibllity, 
will not sufflce to transfer the money or property of one man to the possession 
and profit of another." 

In Laidlaw v. Sage, 158 N. Y. 73, 52 N. E. 679, 44 L. R. A. 216, the 
New York Court of Appeals reviewed a long line of décisions in that 
State showing that that court has uniformly held that, to justify the sub- 
mission to the jury of any issue, there must bè sufïicient proof to sus- 
tain the claim of the party upon whom the onus rests, and "that mère 
conjecture, surmise, spéculation, bare possibility, or a mère scintilla 
of évidence, is not enough." And see Baulec v. N. Y., N. H. & H. 
R. Co., 59 N. Y. 356, 366, 17 Am. Rep. 325 ; Cordell v. N. Y. C. & 
H. R. R. Co., 75 N. Y. 330; Dubois v. City of Kingston, 102 N. Y. 
219, 6 N. E. 273, 55 Am. Rep. 804; Linkauf v. Lombard, 137 N. Y. 
417, 425, 33 N. E. 472, 20 L. R. A. 48, 33 Am. St. Rep. 743 ; Hemmens 
V. Nelson, 138 N. Y. 517, 34 N. E. 342, 20 L. R. A. 440; Hudson v. 
R„ W. & O. R. Co., 145 N. Y. 408, 412, 40 N. E. 8; Moscato v. Prince 
Line, Limited, 164 App. Div. 412, 417, 150 N. Y. Supp. 225. 

At the close of the plaintiff's case counsel for défendant moved to 
dismiss the complaint. But the court, after expressing the opinion 
already referred to, that the deceased had assumed the risk of the nar- 
row space between the stanchion and the side of the car, did not think 
it could be held that the deceased had assumed the risk of the coil or 
rope on the incline of the platform, and that that question viras for the 
jury, as w^as the question whether the intestate's death was caused by 
the présence of the coil on the incline. Counsel for défendant argued 
that the deceased had assumed the risk of any injuries resulting from 
the condition of the stanchion or the condition of the rope, and claim- 
ed that there was no évidence that the rope had anything to do with 
the accident. Thereupon the court said : 

"It seems to me that is a question of fact. I thlnk the évidence of its loca- 
tion with référence to the standaion is such that I hâve to let the jury pass 
on It." 

And counsel replied: 

"I want to call attention to one signiflcant fact: If thls man stmnbled over 
a rope from a car which was moving forward, hls motion was (orward, and 
259 F.— 11 
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It seems to me absolutely Impossible that he couH hâve been Injured around 
the bips, and not hâve been Injured on hls shoulders or his head." 

The court remarked, "That is an argument." Whereupon counsel 
continued to argue the matter at length, and when he had concluded 
the court denied his motion. 

If there was some évidence that the rope was the cause of the ac- 
cident, and the place where the body was found and the nature of the 
injuries upon it indicated that death resulted from that cause, it would 
not be unreasonable to infer that the decéased had according to the 
usual practice stepped from the car to the incHne and stumbled on 
the coil of rope. As no one saw the accident, the cause is a matter 
of inference. Did the decéased meet his death by remaining, contrary 
to custom, on the step of the car, when he must hâve known that re- 
maining there meant probable death ; or did he in the customary 
manner attempt to alight upon the incline, and in so doing stumble over 
the rope and ipto the space between the stanchion and the car? The 
jury has found that he did the latter. That verdict must stand, if there 
is évidence from which the jury could legitimately arrive at the con- 
clusion they reached. As no one witnessed the accident, the évidence 
is indirect and circumstantial, and a jury may, if the circumstances are 
sufficient, infer the cause of death. Harrison v. N. Y. C. & H. R. R. 
Co., 195 N. Y. 86, 89, 87 N. E. 802. But the circumstances must be 
sufEcient. In Lopez v. Campbell, 163 N. Y. 340, 347, 57 N. E. 501, 
503, the court said that-— 

"Wlhile a materlal fact may be establlshed by circumstantial évidence, stlll, 
to do so the circumstances must be such as to falrly and reasonably lead to 
the conclusion sought to Jie establlshed, and to faii'ly and reasonably exclude 
any other hypothesis. Where the évidence is capable of an interprétation 
wliich niakes it equally consistent with the absence as with the présence of a 
wrongful act, that ineaning must be ascribed to it which accords with Its ab- 
sence. In other words, it can only be establlshed by proof of such circum- 
stances as are Irreconcilable with any other theory than that the act was 
done. As has been sald: 'Insuffleient évidence Is, In the eye of the law, no 
évidence.' " Wbeelan v. Clilcago, etc., R. Co., 85 lowa, 167, 175, 52 N. W. 
119: Asbach v. Chicago, Burlington & Qulncy Rallway Co., 74 lowa, 250, 37 
N. W. 182. 

Verdicts must not rest upon supposition, but upon évidence. Apply- 
ing the doctrine stated to the instant case requires that circumstances 
proven must be irreconcilable with the theory that the intestate re- 
mained on the step of the car and was crushed between the stanchion 
and the car, which was a risk which he had assumed. To charge the 
jury that they must be reasonably satisfied that the coil of rope was 
the cause of the intestate's death cannot save the verdict, if there is no 
évidence which shows that the death happened because of the coil of 
rope, and not because the plaintifï failed to alight upon the incline. 

The difflculty in this case arises from the possibility that death may 
hâve happened in either of two ways, and that, if it happened in one 
of thèse ways, there can be no recovery, as the risk had been assumed ; 
so that the évidence that the death occurred in one way and not in 
the other must not rest upon conjecture, surmise, spéculation, and bare 
possibility, but it must be convincing in its nature. The position in' 
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vvhich the body was found on the platform, the crushed hips and pelvis, 
the uninjiired head, shoulders, and legs, and the undisturbed coil of 
rope are the circumstances vvhich the évidence discloses. From those 
circuinstances alone we do not think it possible for any jury to décide, 
except as a matter of mère conjecture and spéculation, whether the 
plaintiff's intestate attempted to get upon the platform at the incline, 
and tripped over the rope, and fell betvveen the stanchion and the car, 
and was thus crushed and rolled upon the platform, or whether he 
rode past the incline, and his hips were caught and crushed between 
the stanchion and the car while he was standing upright on the step of 
the car, and the motion of the car rolled his body, so that it was found 
lying east of the stanchion. 

To say that the facts reveal as clearly how the accident occurred as 
if an eyewitness had described it, as counsel argued in this court, 
seems to us wholly unwarranted, and very far from the fact. The 
only thing certain is that the deceased met his death in one way or the 
other, but in which way is purely a matter of spéculation or surmise ; 
and as he had assumed the risk of death in one of thèse two ways the 
plaintiff is not entitled to recover because she has not proved that 
the deceased met his death by the risk which he had not assumed. To 
hold otherwise is to allow a jury to speculate upon the cause of death, 
and to allow that is to trifle with the rights of parties. Patton v. Tex- 
as & Pacific Railway Co., 179 U. S. 658, 665, 21 Sup. Ct. 275, 45 L. 
Ed. 361. 

It has been said that a judgment of a trial court is not to be revers- 
ed on a mère conjecture. Britt v. Omaha Concrète Stone Co., 99 Neb. 
300, 303, 156 N. W. 497. That is certainly true, and it is also true 
that a judgment of a trial court cannot stand if it rests on a mère sur- 
mise. 

Judgment reversed. 
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PANTIJCY et al. 

(Circuit Court of Appeals, Fourth Circuit. January 7, 1919.) 

No. 1642. 

Raileoads <g=»307(6) — Accident at Cbossinq— Neoligence of Watciiman. 
On the question of négligence of a watchman at a rallroad crossing 
over four traclcs in inviting three automobiles, follovyiug each other, 
to cross, one of which was struclc hy a train, the court held to hâve prop- 
erly instructed thîit it was his duty to allow ail time to cro.«s at ordinary 
speed "with a fairly dear nuirgin of safety." 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

Action by the State of Maryland, to the use of John C. Pantley and 
Amelia» H. Pantley, against the Philadelphia, Baltimore & Washington 
Railroad Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

<@=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgeats & Indexe» 
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Shirley Carter, of Baltimore, Md. (Bernard Carter & Sons, of Bal- 
timore, Md., on the brief), for plaintiff in error. 

Raymond S. Williams and Arthur W. Machen, Jr., both of Balti- 
more, Md., for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and McDOWELL, 
District Judge. 

KNAPP, Circuit Judge. This suit grows eut of a grade crossing 
accident in which William C. Pantley lost his life. The undisputed 
facts appear to be thèse : At Severn, Md., the tracks of plaintiff in 
error, hereinafter called défendant, run north and south, and are cross- 
ed by a highway running east and west. This highway connects Camp 
Meade with the city of Baltimore, and is much traveled by automobiles 
and other vehicles. There are four tracks at the crossing, of which 
the most easterly is for north-bound, and the next easterly for south- 
bound, passenger trains. The distance from the most eastern to the 
most western rail is 37 f cet ; the driveway over the tracks is 14 f eet in 
width. The entire crossing is practically level and slightly above the 
adjacent highway, which is graded up to it on either side. 

The accident occurred on the 13th day of October, 1917, about half 
after 7 in the evening. Three automobiles going east came to the 
westerly side of the crossing. The second had become disabled, and 
the first was towing it by a steel cable some 7 f eet in length ; the third, 
in which Pantley was riding, closely followed the second. The col- 
ored watchman on duty signaled them to proceed, and they started 
over the tracks. A moment later, and while they were on the cross- 
ing, a north-bound passenger train running at high speed was seen to 
be almost upon them. Some one called out to them to "jump," or 
gave a similar warning, and the occupants of the machines leaped to 
the ground, Pantley among the rest. In his fright and bewilderment 
he ran forward directly in front of the train and was instantly killed. 
The first automobile was ail the way over and escaped ; the second was 
right on the track, and hit by the locomotive; the third, a little fur- 
ther to the west, was not touched. If Pantley had remained in his 
seat, or run backward, he would hâve been in a place of safety. 

Within this outline of substantial agreement there is sharp dispute 
as to what actually happened. The plaintiffs claim in substance that 
the automobile came to a stop on reaching the crossing ; that the watch- 
man, not only waved his lantern for them to go ahead, but called to 
them to do se; that this was assurance* of ample time to cross the 
tracks without any danger; that the machines accordingly started on 
in the order named, the first in low gear and going at slow speed over 
the rails; that presently, and when this car was a little more than 
half way across, the watchman cried out to "hurry up"; that a 
moment after the train in question, which had come round a curve less 
than 600 feet distant, was shown by the headlight to be rapidly ap- 
proaching; that it was then too late to avoid the coUision; and that, 
in short, the défendant is liable because the watchman'invited the au- 
tomobiles to cross when he knew, or ought to hâve known, that a fast 
train, already overdue, was about to pass at great speed. Against this 
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the défendant says that the three machines had abundant time to get 
across the tracks without the slightest risk ; that the interval between 
the watchman's signal to go on and the arrivai of the train at the 
Crossing was sufficient for an automobile to pass over it some seven 
times, even at the slow rate of 4 miles an hour, and that the testimony 
so demonstrates ; that the accident happened solely because the first 
car for some reason stopped on the track, holding up those behind it, 
for at least 30 seconds, or several times as long as it would take an 
automobile to go f rom one side of the crossing to the other ; that the 
watchman had the right to assume that the machines would get over 
ail the tracks in the usual time ; that he could not anticipate, and was 
not bound to anticipate, the stoppage which actually occurred, or any 
stoppage at ail ; and that, in a word, there was no négligence or faulty 
judgment or failure of duty on his part. 

It needs no argument to show that the opposing proofs thus sum- 
marized made a case for the jury; and the défendant apparently so 
concèdes, as no motion was made for a directed verdict and no assign- 
ment of error challenges the submission. In the court below there was 
a plea to the jurisdiction, to which the plaintifïs demurred; the de- 
murrer was sustained, and error is assigned; but the contention has 
not been made in this court, either in brief or oral argument, and may 
properly be deemed abandoned. 

Exception was noted to the judge's charge as a whole, which de- 
fendant says was unfair, partisan, and calculated to create préjudice in 
the minds of the jurors ; and there is a corresponding assignment of 
error. It would be sufficient to observe, as has often been held, that 
such an assignment brings up nothing for review and should be dis- 
regarded; but we take occasion to add that careful examination of 
the charge delivered, and of the comments of the court in passing upon 
some 27 exceptions filed by defendant's counsel, discloses no basis for 
the objection hère considered. The accusation of partiality is wholly 
unwarranted. 

The remaining assignments of error, raising the only reviewable 
questions of record, relate to certain requested instructions, five in 
number, which the trial court rejected. As they ail présent the same 
proposition in différent forms, the quotation of one will sufnce: 

"The court instructs the jury that they luust fiiid their verdict for the de- 
fendant in this case, if they find from the évidence that young Pantley's death 
was the conséquence of the second automobile, mentioned In the évidence, 
stopping on the north-bound or fourth track mentioned in the évidence, pro- 
vided they find from the évidence that, after the watchman signaled the au- 
tomobile to corne over the crossing, ail three automobiles, goiug at ordinary 
speed, had time to get entirely over the crossing before the arrivai of the 
train." 

What the judge charged in the first instance was this : 

"If the watchman invited thèse trucks to go upon the tracks when there 
was not sufficient time for vehicles of the kind, movlng over elght llnes of 
rails, to make a trip with absolute and entire safety, then the défendant 
would be liable; for in that case, if there was danger, the watchman In- 
vited the autos Into the danger. On the other hand, if, at the time the 
watchman gave them the signal and a verbal invitation to cross, there was 
ample time for the cars to hâve crossed the tracks and be clear of any pos- 
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slble danger before the train arrlved, and the accident happened solely be- 
cause the automobiles stopped on the tracks by reason of some lack of power 
or some other condition, and that stoppage lasted long enough, not only to 
consume ail the margin of safety wliich a reasouabiy prudent watchman would 
hâve allowed the trucks to leave the tracks whcn the train arrlved, but to 
detain them on the tracks until the train came, then the watchman was not 
at fault, and the accident was not the resuit of his négligence." 

And later, in passing upon the exceptions to the original charge, the 
following was said : 

"The other exception raises substantia'ly the point of your prayers, as 1. 
understand It. It raises the question of whether, if the watchman gave them 
the signal to cross at a time when, if the cars had moved wlth ordinary 
speed, every one of them would hâve clenred the tracks, the défendant can- 
not be liable. On that question, gentlemen, it Is for you to say whether or 
not he did. As I hâve stated, in view of ail the circumstances, dld he act 
as a prudent man would hâve donc in calling those cars to go on the traek 
at tlae time he did call them? If the train was then so far off, if what he 
did was the act of a reasonable and prudent man, In that the cars movlng 
over eould hâve had a chance to get over the tracks had they moved prop- 
erly, eould bave cleared the tracks with a fairly elear margin of safety, so he 
was not taking any unreasonable chances, the railroad Is not liable. On the 
other hand, if he eut the margin too close In your Judgraent, looking at ail 
tlie facts and circumstances, so that you thlnk what he dld was not the act 
of a reasonable and prudent man, the railroad is liable." 

We need not dwell upon the différence between thèse instructions, 
which speaic for themselves, and those that were rejected. In our 
opinion, the former state correctly the applicable rule of law, while 
the latter define too narrowly the duty and liability of the défendant. 
To say nothing else, they apparently exclude the "margin of safety" to 
which in such cases the highway traveler is entitled ; for, as the court 
below remarked, "the watchman was stationed at the crossing, not for 
the purpose of letting cars take chances, but to prevent them f rom do- 
ing so." 

We find no réversible error, and the judgment will therefore be af- 
firmed. 



WIiaiINGTON BY. BKIDGE CD. -et al. v. FRANCO-OTTOMAN SHIPPING 

00., Limited, et al. 

THE CROMWELU 

(Circuit Court of Appeals, Fourth Circuit. January 7, 1919.) 

No. 1637. 

1. Navigable Watkbs <S=520(2) — Beidges — Approval bt Government — Ob- 

struction TO Navigation. 

The officiai approval by the govemment of the construction of a bridge 
is conclusive that the bridge was a lawful structure, though It Interfered 
with navigation. 

2. Shipping <gss>81(2) — Injuries to Bridge — Duty of Vessel. 

Where a bridge ovér a navigable river was a lawful structure, though 
it obstructed navigation, a vessel must approach it with reasonable skill 
and care to avoid injuring It, having in view the diffleulty and péril occa- 
sioned by the bridge itsèlf, but need not guarantee Its safety. 

®s»3For other cases see same toplo & KEY-NUMr.ER in ail Key-Numbered Dlgesta & Indexes 
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S. Shippino (3=86(2) — Injumes to Bridge— Peesumption of Négligence. 

Wliere a moving vessel collided with a drawbrldge, there is a présomp- 
tion of négligence on the part of tbe vessel; but that presumption may 
be rebutted by proof that the course taken by the navigator in the emer- 
gcncy caused by the location of the bridge was prudent and sklUful. 

4. Siiipi'iNG (S='?6(2) — Injuby to Bbidge — Négligence of Vessel. 

Whcre a collision occ-urred between a vessel In tow of a tng and a dravp- 
bridge, vvhich, though lawful, was constnicted diagonally across the chan- 
nel, so as to allow very llttle roorn for passing vessels, évidence held not 
to show that the vessel approached_the bridge on a flood tide, or that it 
was négligent navigation of the vessel to attempt to turn to port, instead 
of immediately anchoring, after she began to sheer to starboard when 
passing close to shoals near the bridge, as she was corapelled to do to 
pass through the draw. 

5. Shipping <S=81(2) — Injuby to Bbidge — Cake Kequibed. 

lu an emergency created by a sudden sheer of a vessel when approaching 
a drawbrldge, navigator was responsible for reasonable care, not the high- 
est degree of skill and care. 

6. Shipping <S=581(1) — Liability or Vessel — ^Négligence of Pilot. 

A vessel is liable for the négligence of a mère pilot, even when employed 
under the coiupulsion of law. 

7. Tovvage <&=>19 — Liability of Vessel — Négligence of Contbactob. 

Where a vessel had contracted with a towing company to be towed to 
dock, and at the time of a collision with a drawbridge was navlgated by 
the inaster of the tugboat, whose orders were transferred to the crew by 
the vessel's master, négligence in navigation of the vessel was négligence 
of an independent contractor, for which the vessel is not liable. 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at Wilmington ; Henry G. Connor, Judge. 

Pétition by the Franco-Ottoman Shipping Company, Limited, as 
owner of the steamship Cromwell, and otliers, against the Wilmington 
Railway Bridge Company and others, to limit Uability for injuries to 
the bridge, caused by collision of the vessel with the bridge. Decree 
for petitioners (247 Fed. 207), and défendants appeal. Affirmed. 

ThcAnas W. Davis and John D. Bellamy, both of Wilmington, N. C., 
for appellants. 

J. O. Carr, of Wilmington, N. C, and J. Parker Kirlin, of New York 
City (John M. Woolsey, of New York City, and George Rountree, of 
Wilmington, N. C, on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In the port of Wilmington, N. C, the 
Cromwell, a British vessel, on her passage up the Cape Fear river to the 
dock where she was to unload her cargo of pyrites, struck and injured 
the railroad bridge. Separate actions for damages were brought in the 
State court by the appellants, owners of the bridge, and attachments 
were issued. Thereafter the issue of négligence and the liabiUty of the 
ship was transferred to the District Court of the United States under a 
pétition for the limitation of liability. Richardson v. Harmon, 222 U. 
S. 96, 32 Sup. Ct. 27, 56 L. Ed. 110. The négligence charged was (a) 
attempting to put the ship through the draw on an upflowing tidal car- 
rent in the narrow channel, which made the control of a vessel as large 

«gi^For other cases see same topic à KEY-NUMBER in aîl Key-Numbored Dlgests & Indexes 
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as the Cromwell exceedingly difficult ; (b) permitting the sMp to ?heer 
about 700 f eet below the bridge, and failing to take measures to correct 
the sheer until the ship was within 60 or 70 feet of the bridge; (c) 
tuming and holding the wheel hard to starboard, starting the engine 
astem, and throwing eut the starboard anchor 60 or 70 feet from the 
bridge, when the ship was still sheering to starboard, and heading for a 
span of the bridge, thus it is alleged, turning the bow further to star- 
board and causing it to strike the bridge ; (d) having an incompétent pi- 
lot and incompétent officers on deck and at the wheel. 

The owners of the Cromwell denied négligence; alleged, if there 
was négligence in the navigation of the ship, it was that of the Diamond 
Steamboat & Wrecking Company, owner of the tug Gladiator, employ- 
ed as an independent contracter to take the ship up the river to its dock ; 
and charged that the collision was due to négligence in constructing the 
bridge obliquely across the channel and with such a narrow draw that 
it was an unlawful obstruction to navigation. 

The District Court held that no négligence in the navigation of the 
ship had been proved, and that, even if there was négligence, it was that 
of the Towing Company, of which the Wilmington Towing Company 
is saccessor, as an independent contractor. 

[ 1 ] Officiai records and the' testimony of the engineer leave no room 
to doubt that the bridge was constructed and maintained according to 
the government's requirements. This officiai approval is conclusive that 
the bridge was a lawful structure, though it interfered with navigation. 
Miller V. Mayor of N. Y., 109 U. S. 385, 3 Sup. Ct. 228, 27 L. Ed. 971. 
If, there fore, the ship had been injured by the bridge, it would hâve 
had no right of action. 

[2] It foUows that a vessel, in passing through the draw of such a 
bridge, is burdened with the obligation to recognize it as a légal struc- 
ture, to take notice of the extent to which it obstructs navigation, and 
use reasonable skill and care to avoid injuring it, having in view the 
difficulty and péril, although the difficulty and péril be created'by the 
bridge itself. Due care in such case is the care which the unusual and 
difficult conditions suggest as reasonable. But the bridge owners can- 
not lay uppn the ship a duty to guarantee safety against every possible 
péril and difficulty which their own obstruction to navigation had 
brought about. 

[3] On the issue of négligence the bridge owners hâve in their favor 
the presumption that a moving vessel is négligent in coUiding with a 
vessel at anchor or a dock or bridge properly constructed. The Virginia 
Ehrman and the Agnese, 97 U.' S. 309-317, 24 L. Ed. 890; Inland & 
Seaboard C. Co. v. Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 
270; The W. G. Mason, 142 Fed. 913-915, 74 C. C. A. 83 ; Minnesota 
S. S. Co. v. Lehigh Valley Transportation Co., 129 Fed. 22-33, 63 C. C. 
A. 672. But this presumption of négligence by the moving ship may be 
rebutted by proof that the location of the stationary vessel, the obstruc- 
tion of navigation by the bridge, or other causes had brought the mov- 
ing vessel into an emergency not to be reasonably foreseen, and that 
the course taken by the navigator in the emergency was such as might 
well hâve been taken by a prudent and skillful navigator. 
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[4] Thèse facts are not in dispute: The Cromwell was 312 feet 
long, 43 feet wide, 21.10 feet deep, 3,086 tons gross, 1,877 tons net, reg- 
ister, drawing at the time of the collision 16 feet of water. The agent 
of the Cromwell employed the tug Gladiator, owned by the Diamond 
Stearaboat & Wrecking Company to tow the ship up the river through 
the draw of the railroad bridge to the Swift Fertilizer Works. Al- 
tbongh the draw of the bridge had been approved by the government en- 
giiiecrs as a lawful structure, the bridge crossed the river diagonally, 
and on!y 61 feet of open way was left for the passage of vessels. This 
construction and the limited space, together with the présence of shoals 
in the river, made the towing of vessels through the draw a task so dif- 
ficult and perilous that it was the subject of much anxiety and complalnt 
by ail pilots and persons concemed in the commerce of the port. The 
main péril to be guarded against was the sheering of the ship on its 
near approach to the lower shoal necessary to the passage. The Dia- 
mond Company was a local company of good réputation, and Sanders, 
who directed the movements of the tug Gladiator was an experienced 
offeer and pilot, who had taken a num.ber of other vessels through the 
draw. The master of the Cromwell had no knowledge of the river, 
and relied entirely on Sanders to navigate tug and tow. The pilots of 
the port used two methods in towing large vessels through the draw : 
Some pulled the tow through by a hawser attached to the tug ; others 
used what they thought the safer method of lashing the tug to the 
vessel and at a certain point releasing the vessel while in motion, thus 
"kicking" it through. But there was no consensus of opinion that the 
former method was less safe than the latter, nor do the facts justify 
such a conclusion. 

A number of large vessels had been safely taken through the draw 
without striking the bridge ; but on several occasions vessels in charge 
of experienced pilots had sheered and struck the bridge without materi- 
al in jury. 

The care necessary in taking the Cromwell through was fuUy appre- 
ciated, and précautions had been taken for prompt action in controll- 
ing her movement. Sanders, who directed the actions to be taken on 
both vessels, was on the bridge of the Cromwell. Wicklen, master of 
the Cromwell, was by his side, convcying his orders to the engineer and 
helmsman of the Cromwell, both of w-hom were at their posts. Sellars, 
an experienced tug master, was on the tug, obeying the orders of 
Sanders. Kncwing that due care required the movement to be made at 
high-water slack, Sanders and Sellars had the night before ascertained 
the time of high tide f rom the almanac used as authority, and timed the 
movement so as to reach the draw about an hour later, when the tide 
would be high-water slack — that is, at the flood, either stationary or 
flowing slightly seaward against the vessel. Tug and tow approached 
the draw, going at the cautious speed of a half mile to a mile an hour, 

Thus the undisputed facts show due care at least to a point 700 feet 
from the draw. The charge of négligence then turns on the question 
whether at that critical point vigilance and apparent efficiency were 
relaxed into négligence and incompetency. In answering this inquiry, 
it must be borne in mind that, although the bridge was a lawful ob- 
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struction to navigation, the owners of the bridge, in making the charge 
of négligence, are burdened with the fact that they had chosen in its 
construction to leave little, if any, of that margin of safety which ex- 
périence shows to be requisite to the avoidance of disaster, even when 
due care is exercised. 

The first charge of negHgence in attempting to go through the draw 
while the tide was running up, we think, was not established. The al- 
manac generally relied on by navigators indicated that the tide would be 
high slack. The évidence is conflicting as to whether on the surface 
the tide was still running upward. Sellars, the tug master, testified that 
he saw by observation that the tide was dropping. But, even if it was 
still upward on the surface, the évidence and common expérience show 
that this condition continues af ter the undertow has set outward against 
the incoming vessel. 

The claimants alleged, and introduced testimony tending to prove, 
that the sheer occurred about 700 feet from the bridge, and that there 
was time and space enough to enable the navigators to correct it by 
the exercise of due care and skill. The testimony on behalf of the ves- 
sel was that the sheer occurred about 500 feet froni' the draw, and that 
in this emergency the navigators did ail that they could to right the ship 
and prevent the collision. On this issue it appears clearly from the évi- 
dence that, in approaching the draw, a large vessel must necessarily 
go very near to the shoals on the west side of the river, and that some- 
times, even with careful and skillful navigation, it will get into water 
shallow enough to make the ship sheer to starboard. This was what 
happened to tlie Cromwell, and we are unable to find any évidence that 
it was due to négligent navigation rather than the intrinsic péril of 
navigating in such conditions. With the occurrence of the sheer arises 
the difficulty of correcting it in time to avoid striking the bridge. 

In this instance, when the sheer occurred, the tug was pulling with 
the hawser tant. The Cromwell had steam up, with her propeller ei- 
ther still or in very slow forward movement. To correct the sheer of 
the ship to starboard, Sanders ordered the tug to port and the wheel 
of the Cromwell hard to starboard. Thèse orders would ordinarily re- 
suit in porting the ship, thus correcting the sheer to starboard ; but, on 
account of the slow movement of the vessel, thèse measures did not suf- 
ficiently correct the sheer. When this failure became évident, Sanders 
ordered the Cromwell full speed astern, the anchors dropped, and the 
tug to cease pulHng. Thèse orders were carried out promptly, except 
that only one of the four anchors was dropped. The headway of the 
ship was not sufficiently arrested to avoid striking the bridge. 

[5] There was a différence of opinion among navigators as to the 
proper course to pursue when the sheer occurred. It might hâve been 
most prudent to attempt to stop the ship by reversing the engine and 
dropping ail anchors as soon as the sheer occurred ; but it was not 
shown to be unreasonable to expect to correct the sheer to starboard by 
using both the tug and the wheel to port the ship. There was some tes- 
timony to the effect that Sanders should hâve ordered the ship full 
speed ahead. But, on the other hand, there was abundant évidence that 
he gave the only proper orders ; and in the emergency he was responsi- 
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ble for reasonable, not the highest degree of, skill and care. The Lud- 
vig Holberg, 157 U. S. 6S-72, 15 Sup. Ct. 477, 39 L- Ed. 620. 

While the question of négligence is not free from difficulty, we think 
the fmding of the District Court that the tug and vessel were managed 
by a capable and experienced navigator with reasonable care and skill 
under the circumsîances is well sustained by the évidence. 

[6] Even if there was négligence, however, there can be no doubt 
that it was that of Sanders, the navigator of both vessels. Had the ship 
employed Sanders as a mère pilot, even under the compulsion of law, it 
would be liable for his négligence. The China, 7 Wall. 53, 19 L. Ed. 
67; De Lima v. Bidwell, 182 U. S. 1, 21 Sup. Ct. 743, 45 L. Ed. 1041. 

[7] But the évidence of Henry Whyte shows clearly that Sanders 
was not a raere pilot of the Cromwell, but was the commander of the 
tug Gladiator, under the authority of its owners, who had contracted 
that the tug should tow the Cromwell up the river to the draw where it 
was to unload. Whyte was the local agent of the Seaboard Air Line 
Railway Company, one of the appellants, and also the agent and con- 
signée of the Cromwell. He testified that he— 

"paid the tugboat $40 to take it to the Seaboard terminais, and $100 for talilng 
it up to Swift's factory aud returu tvom the factory to the terminais; total, 
$140." 

The money was paid to McGirt, the agent of Diamond Steamboat & 
Wrecking Company, who testified that he receiyed it from Whyte as 
agent for the steamship for towing her to the Seaboard terminal and 
thence up the river and through the bridge to the Swift Fertilizer Fac- 
tory and back, and that he turned over to Sanders his portion of it as 
the représentative of the Gladiator. The owners of the tug having thus 
entered into an independent contract of towing, the tug alone would be 
responsible for négligence in the undertaking, unless officers of the 
Cromwell retained some control of the ship and were guilty of some 
négligence. It is true her master and crew were on the Cromwell, car- 
rying out the orders of Sanders, but they did nothing more, and in that 
relation they were mère instrumentalities or means used by Sanders 
to apply the wheel, engine, and otber instruments of navigation — not 
participants in the navigation. Hence it seems évident that, if the in- 
jury to bridge was due to négligence, it was that of the towing company, 
owner of the tug, as an independent contractor, for which the Cromwell 
was not responsible. Sturgis v. Boyer et al., 24 How. 110, 16 E. Ed. 
591 ; The Etigene F. Moran, 212 U. S. 466, 29 Sup. Ct. 339, 53 h. Ed. 
600. 

Afiirmed. 
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ERIB R. CO. V. COLLINS.* 

(Circuit Court of Appeals, Second Circuit. January 30, 1919.) 

No. 40. 

1. CouMEECE <g=327(5) — Emploters' Liabilitt Act — Employé Engaged in 

"Interstate Commerce." 

A railroad employé in charge of a signal tower and water tanks, who 
was Injured while operating a pump for pumplng water from a well into 
the tanks for supplylng water to the locomotives of both Interstate and 
intrastate trains, hclci engaged in work so closely related to Interstate 
commerce as to be withln Èmployers' Liabllity Act, § 1 (Comp. St. § 8657). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

2. Master and Servant iS=>217(1) — Assumed Risks — Knowledge op Danger. 

A servant does not assume rIsks due to the négligence of his employer 
and fellow employés, unless they are obvious or fully known and ap- 
preciated by him. 

3. Master and Servant <S=>153(2) — Master's Liabilitt eoe Injuky to Sebiv- 

ANT — Warning Inexperienced Servant. 

A railroad Company, which placed a young man in charge of the opéra- 
tion of a gasoline pumping engine, of which he had no knowledge or 
expérience, without instruction or warning as to the danger, held charge- 
able with négligence, which rendered it liable for his injury by an ex- 
plosion of vapor from the engine. 

4. Damages <g=216(10) — Personal Injuky — Mental Suffeeinq. 

Shame and humiliation, which an. Injured employé may sufifer as a 
resuit of a facial disfigurement, may properly be considered, under a 
charge permittlng damages for mental sufCering. 

Hough, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of New York. 

Action at law by William M. Collins against the Erie Railroad 
Company. Judgment for plauitiff, and défendant brings error. Af- 
firmed. 

For opinion below, see 245 Fed. 811. 

The action is brought under the fédéral Employers' Liability Act 
(Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. §§• 8657-8665]) 
to recover damages for personal injuries which défendant in error, 
hereinafter called plaintiff, is alleged to hâve suffered because of the 
négligence of the plaintiff in error, hereinafter called défendant. The 
plaintiff recovered a verdict for $15,000, and judgment has been en- 
tered in his favor for $15,045.66. 

Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y. (John W. 
Ryan, of Buffalo, N. Y., of counsel), for plaintiff in error. 

Hamilton Ward, of Buffalo, N. Y. (Irving W. Cole, of Buffalo, N- 
Y., of counsel), for défendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. [1] The plaintiff, when 17 years old, 
entered defendant's service in January, 1912, and for a time served 

^^s^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
•Certlorarl granted 250 U. S. — , 39 Sup. Ct. 490, 63 L. Ed. — . 
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as a ticket seller and night telegraph operator at a small village in the 
State of New York. On December 21, 1915, he was put in charge of 
a signaling tower and water tank. The tower was used for the opéra-, 
tion of the Interstate and intrastate trains of the défendant. The tank 
was used for the purpose of supplying water to the engines of such 
trains. It was the plaintifï's duty to report the trains as they went 
back and forth by the tower to the dispatcher in Buffalo. In case a 
train wanted to go on the siding, the dispatcher notified plaintiff to put 
the train on the siding, and it was necessary for him to walk down the 
track 4 or 5 rods and throw the switch, and walk up the track about 
the same distance and throw another switch. The tower was equip- 
ped with telegraph and téléphone instruments. About 25 f reight trains 
a day took water at the water tank, and 7 or 8 engines exhausted the 
water which the tank held at any one time. The water in the tank came 
from a closeby weil, being forced ffom it into the tank by a pump 
operated by a gasoline engine which the plaintiff ran. 

The défendant claims that this action cannot be maintained, because 
the plaintiff at the time of his injury was not employed in Interstate 
commerce within the meaning of the fédéral Employers' Liability Act. 
This question must be first determined, for, if not within the act, the 
court below was without jurisdiction, and judgment must be reversed. 
The question was raised by a motion for a nonsuit at the close of 
plaintiff's case, which motion, having been denied, was renewed at the 
close of ail the évidence, and again by defendant's request to charge; 
exceptions being duly taken. 

The character of the plaintiff's employment at the time of his injury, 
v/hether Interstate or intrastate, dépends upon the character of the 
work in which he was at that time engaged. At the time of the in- 
jury the plaintiff was employed in pumping water from the earth into 
a tank 1,000 feet distant, from which it would flow into locomotives, 
some of which, as before indicated, were engaged in Interstate com- 
merce. After the water reached the tank, the work of taking it into 
the engines was done by the engine crews. 

In Pedersen v. Delaware, Lackawanna & Western R. Co., 229 U. 
S. 146, 33 Sup.Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153, the 
plaintiff was an iron worker employed by the défendant. At the time 
of his injury he was carrying a sack of bolts or rivets from a tool car 
to a bridge, to be used the next morning in work on the bridge. The 
court held that the plaintiff in that case was at the time of his injurj' 
engaged in work so closely related to Interstate commerce as to be in 
practice and in légal contemplation a part of it. The point was made 
that the man was not at the time of his injury actually engaged in 
removing the old girder from the bridge and inserting the new one, but 
was merely carrying to the place where that work was to be done some 
of the materials to be used therein. This view of the matter the court 
declined to take saying: 

"It was necessary to the repalr of the bridge that the materials be at tuiud, 
and the act of taking them there was a part of that work." 

And so, in the case at bar, it was necessary to the opération of de- 
fendant's trains that the engines which haul its cars should be fumish- 
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ed with water, and the plaintiff, in the act o£ pumping the water into 
the tank which was to supply the engines, was, as in the Pedersen 
.Case, carrying to the place where the engines were to be filled "the 
materials to be tised thereln." And if the bolts not )'et driven into 
the bridge, and not in the act of being driven in, are an instrumentality 
of Interstate commerce, so is the water not yet put into the boilers of 
the locomotives, and not in the act of being placed therein, bvit which 
is in the act of being taken to where it is at once to be so used, and 
not on the next day, as in the Pedersen Case. 

The défendant, however, relies on the case of Delaware, Lacka- 
wanna & Western Railroad Co. v. Yurkonis, 238 U. S. 439, 35 Sup. Ct. 
902, 59 L. Ed. 1397. In that case the plaintiff at the time of his 
injury was engaged in preparing and setting off a charge of dynamite 
for the purpose of blasting coal and the explosive gases which had ac- 
cumulated at the place where he was working suddenly ignited and ex- 
ploded, and caused a squib attached to a charge of dynamite to catch 
fîre and explode the dynamite, which caused the injuries for which 
the suit was brought. The plaintiff was employed in mining coal 
in the railroad company's colliery in the state of Pennsylvania, which 
coal was mined for use by it in the locomotives and engines used in 
its business as a common carrier in Interstate commerce. The Su- 
prême Court held that it conclusively appeared that the injury did not 
occur in interstate commerce. "The mère fact," said the court, "that 
the coal might be or was intended to be used in the conduct of in- 
terstate commerce after the same was mined and transported did not 
raake the injury one received by the plaintiff while he was engaged in 
Interstate commerce." And in the case at bar it was urged at the ar- 
gument that upon principle we must conclude that the plaintiff, who at 
the time of his injury was engaged as we hâve said in pumping water 
f rom the earth, has no doser relationship to interstate commerce than 
had the plaintiff in the above case, who was mining coal which raight be 
used in interstate commerce. "If a railroad company," counsel argued, 
"employed an engineer to pump water from the earth at a distance 
from its right of way, and transported the water by cars or a pipe line 
to a water tank upon its right of way, for use there upon engines en- 
gaged in interstate commerce, we would hâve a situation exactly like 
the one presented to the court in the Yurkonis Case." 

That is not a fair statement of the case. In the latter case the 
plaintiff had no interstate employment, but was employed simply in 
mining coal at the mines, the use of which in interstate commerce was 
neither certain nor immédiate. In the case at bar the plaintiff had an 
interstate employment in caring for and operating a plant, consisting 
of a tower house and instrumentalities therein, and the pump and the 
engine and the tank, ail of which were permanent instrumentalities of 
interstate commerce; and the water, unlike the coal being mined, 
was for immédiate use in interstate commerce. In order that inter- 
state commerce might be carried on, it was necessary that there should 
be a water tank, and that it should be kept suppHed with water for the 
interstate engines, and that there should be a pump house and a pump 
and a gasoline engine for the purpose of Ireeping the tank supplied 



EKIE R. CO. y. COLONS 175 

(259 F.) 

with water, without which the interstate engines could not continue 
their interstate functions. AU thèse things were necessary incidents 
of the interstate commerce in which the défendant was engaged. The 
water tank, the pump house, the pump, and the gasoline engine, used 
for the purpose of keeping the water tank supplied with water, were, 
under the circumstances, just as essential to the practical opération of 
the defendant's interstate commerce business as the tracks over which 
its trains were propelled. In filling the water tank for the immédiate 
use of locomotives engaged in interstate commerce, the plaintiff was 
engaged in work so closely related to interstate commerce as to be 
practically a part of it, and that is sufficient to bring the case within 
the terms of the fédéral Employers' Liability Act. Shanks v. Delaware, 
Lackawanna & Western R. Co., 239 U. S. 556, 559, 36 Sup. Ct. 188, 
60 h. Ed. 436, L. R. A. 1916C, 797. 

It is said that this case is ruled by the case of Chicago, Burlington 
& Quincy Railroad Co. v. Harrington, 241 U. S. 177, 36 Sup. Ct. 
517, 60 L. Ed. 941. In that case a wife brought the action to recover 
damages for the death of her husband, who was a member of a switch- 
ing crew employed by the railroad company in its terminal yards at 
Kansas City, which is an important center for the handling of inter- 
state and intrastate commerce, and where locomotives and cars used 
in both kinds of traffic are received, sent out, cared for, and repaired 
in the yards. At the time of his death Harrington was engaged in 
switching coal belonging to the railroad company, and which had been 
standing on a storage track for some time, to the coal shed, where it 
was to be placed in bins or chutes, from which it was to be supplied 
as needed to locomotives of ail classes, whether used in interstate or 
intrastate traffic. The court held that Harrington, while engaged in 
the moving of the coal from the storage tracks, was not engaged in 
interstate commerce, and in so holding declared that the case was not 
distinguishable in principle from the Yurkonis Case, supra. 

We see no distinction between the facts in the Harrington Case and 
the facts in the Yurkonis. In the Yurkonis Case the coal in the act 
of being mined had not yet become an instrumentality of interstate 
commerce; and after coal bas been mined, and while it is being car- 
ried from one state to another, it is in interstate commerce. It ceases to 
be in such commerce when it reaches its destination and is left on the 
storage tracks for some time, as in the Harrington Case. Then the 
coal, being out of interstate commerce, does not again get into inter- 
state commerce by the mère act of being moved from the storage tracks 
to another place on the tracks in front of the coal chutes. That was 
the act Harrington performed. The coal was still to be unloaded into 
the chutes, and with that act Harrington was not engaged. In unload- 
ing the coal into the chute, from which it was to be taken by the loco- 
motives in interstate and intrastate commerce, it became converted in- 
to an instrumentality of interstate commerce. The act of putting the 
coal into the chutes from which the engines can take it is an act per- 
formed in interstate commerce, as much so as is the act of putting 
water into the trough by the side of the tracks to be scooped by passing 
engines ; and we cannot distinguish the act of putting the coal into 
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the coal chutes for the supply of the engines from tlie act of putting 
rails alongside of a track into which they are to be fitted or the bolts 
by the side of the bridge, as in the Pedersen Case. If we had the right 
to question, as of course we hâve not, the correctness of those déci- 
sions, we hâve no disposition to do so. But we think the cases are dis- 
tinguishable from the case at bar. 

In Roush V. Baltimore & Ohio R. Co. (D. C.) 243 Fed. 712, District 
Judge Westenhaver held, in a well-considered opinion, that an em- 
ployé of an Interstate railroad company, engaged in operating a pump- 
ing station, furnishing water indiscriminately and contemporaneously 
to locomotives engaged in Interstate and intrastate commerce, is. with- 
in the fédéral Employers' Liability Act, being engaged at the time of 
the accident in Interstate transportation or in work so closely related 
thereto as to be practically a part thereof . 

In Horton v. Oregon W. R. & N. Co., 72 Wash. 503. 130 Pac. 897, 
47 L. R. A. (N. S."! 8, an engineer at a station, engaged in pumping 
water to be used by either intrastate or Interstate commerce, as the 
business exigencies of the défendant required, was declared to be en- 
gaged in Interstate commerce, The court, answering the objection that 
he was not engaged in Interstate commerce said : 

"Was the relation of hls employment such. that an Injury to him tended to 
delay or hlnder the movement of trains engaged In such commerce? There is 
but one answer to the question. Water to supply the engines puUing such 
trains had to be pumped as a necessary Incident to the movement of trains. 
If, when he was kllled, his place had not been supplied by another, the move- 
ment of trains engaged In Interstate commerce conducted by the master, as 
well as the local trains, must hâve ceased altogether. * • • There can 
be no possible distinction in the relation to Interstate commerce betvfeen the 
employment of the firenian who stolJôs the engine hauling the train so en- 
gaged and that of the man who pumps the water for the same engine. The 
eugine would not run without tlje service of either. If there is a distinction, 
it Is too flne-spun and diaphanous for ordinary perception. To hold that hère 
is any ma terial distinction would be as unjust as artiflcial. * • •" 

In the Matter of Guida, 183 App. Div. 822, 171 N. Y. Supp. 285, 
a railroad company maintained boilers at a place in which it produced 
steam necessary to operate electricity producing machinery from which 
it supplied power to both intrastate and Interstate trains. A laborer, 
injured while removing soot from one of the boilers, was held to be 
engaged in interstate commerce. The case bas been affirmed by the 
Court of Appeals without opinion in 224 N. Y. 174, 121 N. E. 871. 

[2] It is said that the plaintiff as a matter of law assumed the risk 
of the injury which he received. The rule of the common law is 
that an employé assumes the risk of the ordinary dangers of the occu- 
pation into which he enters, and also those which are known or so 
plainly observable that he may be presumed to know them. The féd- 
éral Employers' Liability Act in section 4 (Comp. St. § 8660) abolishes 
the doctrine of assumption of risk in cases falling under that section, 
and the case at bar is not within the provision of that section. So 
that the doctrine is still applicable to the facts of this case. Seaboard 
Air Line v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, 
L. R. A. 1915C, 1, Aun. Cas. 1915B. 475. 
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But a servant does not assume risks due to the négligence of his em- 
ployer and fellow employés unless they are obvious or fully known and 
appreciated by him. Eoldt v. Pennsylvania Railroad Co., 245 U. S. 
441, 38 Sup. Ct. 139, 62 L. Ed. 385. And the question of assumptioti 
of risk is one of fact for the jury. Chesapeake & Ohio Railway Co. 
V. De Atley, 241 U. S. 310, 318, 36 Sup. Ct. 564, 60 L. Ed. 1016. It 
was properly submitted to the jury in this case, and their action re- 
specting it is not to be disturbed. 

[3] The défendant insists that there is no testimony in the case 
which tends to show négligence on its part. In our opinion the tes- 
timony is such as clearly justified the submission of the case to the 
jury. The défendant put this young man of 21 years of âge in charge 
of a gasoline engine, without information as to the dangers incident 
to its opération. The plaintiff told the man who had previously been 
in charge that he did not even know how to set the engine going, and 
he asked him to explain that part of the business to him. The accident 
happened the first night he undertook to operate the engine after the 
former employé had shown him how, and he says he set the engine go- 
ing in the same way he had seen it donc four days before. He was 
never told that gasoline fumes seek lower levels, and, while he knew 
that gasoline was explosive, he did not know that the vapor from it 
was explosive. He had no knowledge or appréciation of the danger of 
pouring gasoline near a lantern or any flre. The jury had a right to 
conclude that it was négligence for the défendant to permit the plain- 
tiff to do the work he had to do with this gasoline engine without any 
previous^ knowledge, instructions, or warnings as to thèse things, and 
without so much as inquiring whether he knew anything about them, 
or even whether he knew how to start the engine running. Neither the 
âge, éducation nor expérience of this plaintiff were such that the de- 
fendant had any right to présume knowledge on his part of the prop- 
erties of gasoline and of the dangers incident thereto. 

As the resuit of the explosion the plaintiff was terribly scarred and 
, disfigured on his face, neck, and ears. The burns which he received 
are described as being of the third degree, resulting in red scar tissue 
which will continue during his life. This scar tissue, which is most dis- 
figuririg, extends from the right side of the face, under the chin, and 
up on the left side of the face and the top of the left ear. The outer 
lobes of one of the ears were entirely burned off. This disfigurement 
naturally influenced the jury in arriving at their verdict. But with 
the amount awarded we hâve nothing to do. 

[4] The court, in charging on the subject of damages, was asked 
to charge "that any disfigurement which causes the plaintiff shame and 
humiliation is a measure of damages." The court, having already 
charged that the jury might take into considération ail the pain of body 
and mind the plaintiff had suffered as a direct resuit of the injuries 
he received, seemed to be in doubt, and asked counsel whether he press- 
ed it, and counsel replied : "Yes, sir ; I do." Thereupon the court 
said : "Then I so charge." The instruction as asked was entirely un- 
necessary, and the words in which it was framed were not well chosen, 
and we think the court might well hâve declined to give it on the ground 
259 F.— 12 
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that the subject had been sufficiently covered, inasmuch as he had al- 
ready instructed that the jury could consider "ail the pain of body and 
raind he has suffered as a direct resuit of the injuries he received 
* * * from the time of the accident to the présent time, * * * 
ail the pain and sufFering, if any he will enure in the future which di- 
rectly grows out of his complained-of injuries." Shame and humilia- 
tion are a part of his pain of mind. Shame and humiliation, under 
the circumstances shown, meant nothing more than mental anguish as 
resulting from and part of physical sufïering. In McDermott v. 
Severe, 202 U. S. 600, 611_, 26 Sup. Ct. 709, 713 (50 L. Ed. 1162), the 
court sustained an instruction, in the case of a boy who had lost a leg, 
that the jury could consider mental sufïering, past and future, found 
to be the necessary conséquence of the loss of his leg. "It is objected," 
said the court, "that this instruction permits a recovery for future 
humiliation and embarrassment of mind and feelings because of 
the loss of the leg. But we find no objection to the charge as given 
in this respect." And see Kennon v. Gilmer, 131 U. S. 22, 26, 9 Sup. 
Ct. 696, 33 L. Ed. 110. 
Judgment affirmed. 

HOUGH, Circuit Judge, dissents. 



ERIE E. CO. V. SZARY. * 

(Circuit Court of Appeals, Second Circuit. February 3, 1919.) 

No. 160. 

Commerce ©=>27(7) — Feuekai. Employées' Liability Act — Injuey in "Inteb- 
STATE Commerce." 

ïhe employé of a railrond, whose work was to supply engines with sand, 
and who, after having carried ashes from the drying stove to the ash pit, 
lost hl.s leg when struck by a locomotive ou a foggy night, held Injured in 
Interstate commerce, so as to entltle hlm to maintaln action under féd- 
éral Employers' Liabillty Act (Comp. St. |§ 8057-8605). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] ' 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Antoni Szary against the Erie Railroad Company. To 
revievv a judgment for plaintiff, défendant brings error. Affirmed. 

The action is brought under the fédéral Employers' Liability Act, 
being Act April 22, 1908, c. 149, 35 Stat. 65, amended by Act April 
5, 1910, c. 143, 36 Stat. 291 (Comp. St. §§ 8657-8665). The défend- 
ant in error, who was plaintiff below, is hereinafter referred to as 
plaintiff. The plaintiff in error, défendant below, is hereinafter re- 
ferred to as défendant. 

The facts appear in the opinion. 

■(g=9For otKer cases see satne topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
•Certlorari granted 250 U. S. — , 39 Sup. Ct. 490, 63 L. Ed. — . 
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Stetson, Jennings & Russell, of New York City (William C. Can- 
non, R. L. von Bernuth, and Coulter D. Young, ail of New York City, 
of counsel), for plaintiff in error. 

John C. Robinson, for défendant in error. 

Before ROGERS and HOUGH, Circuit Judges, and LEARNED 
HAND, District Judge. 

ROGERS, Circuit Judge. This is a personal injury case, in which 
the plaintiff has obtained a verdict for $20,000 for the loss of a leg, 
which resulted from injuries he received while employed by the de- 
fendant in its yards at Jersey City. The case has been brought to this 
court on the theory tliat the plaintiff was not at the time of his injury 
engaged in Interstate commerce, and so was not entitled to maintain 
the action under the fédéral Employers' Liability Act. 

It appears that plaintiff was employed as an engine sander. He 
prepared the sand to be used, and placed it in the engines that came 
into the defendant's yard and which needed it, whether such engines 
were engaged in Interstate or intrastate commerce. An engine of or- 
dinary size would carry about thirty pails of sand. This sand the 
engines had to use in order to go upgrade or over slippery tracks. In 
fdoing this work, two other men were associated with the plaintiff in 
his task. They did their work of preparing the sand in what is called 
"the sand house," a small structure standing in the yards and along- 
side the tracks. The sand was brought into the yard by cars every 
Sunday moming, and a Browning hoist lifted it from the cars into a 
sand bin. The plaintiff and his associâtes would get the sand from 
the bin into which it had been shoveled by a big steam shovel. The 
work consisted in drying the sand in four big stoves built for the pur- 
pose, and which were surrounded with what are described as "big cov- 
ers," into which the sand is shoveled, and from which, as it dries, the 
sand gradually drops out onto the ground. The stoves are heated with 
soft coal, and it was in line with the plaintiff's gênerai work to sup- 
ply the coal to the stoves and to remove the ashes of the burned coal. 
Thèse ashes he or his associâtes would take out of the stoves and carry 
some little distance from the sand house, to what was known as an 
ash pit, some 30 feet distant, where they were dumped, and to reach 
the ash pit it was necessary to cross some of the tracks. 

On the night of the accident, January 5, 1917, the plaintiff began 
his usual work at 6 p. m., and put the sand into about seven engines, 
which he said weré going to other states. He sanded the last engine 
that night at 9 o'clock and the accident happened half an hour there- 
after. After sanding his last engine he took the ashes out of the stove 
and carried them over to the ash pit in a pail according to his cus- 
tom, and in doing so had to cross one of the tracks. He dumped his 
pail and left it on the ground, while he went to the engine room to 
get a drink of water, and in doing so was compelled to cross a track ; 
and, having obtamed a drink, he started back to cross the track to get 
his pail, and in attempting to cross the track was hit by an engine. 
He had looked, but saw no engine, and heard no signal. The night 
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he described as "very dark and very f oggy and rainy and misty." The 
plaintiff testified that at the time he could not sec anything. The steam 
and smoke from the engines in ail parts o£ the yard were so thick that 
he could see nothing. The engine that hit him was running backwards 
and without a light. He was picked up and carried to a hospital, and 
his left leg was amputated the same night, being removed from two to 
three inches below the knee. 

The question presented is whether the plaintiff, at the time of his 
in jury, was engaged in Interstate commerce. It will be conceded, we 
suppose, that workmen engaged in bolting timbers into a bridge which 
is a part of the line of an Interstate railroad are engaged in the work 
of Interstate commerce; and if timbers hâve been delivered at the 
bridge, which the men are actually engaged in shortening, narrowing, 
and thinning to make them fit the places into which they are to be bolt- 
ed, such preparatory acts so far partake of the character of the final 
act of bolting that, if an accident happens to the men while so employ- 
ed, it should be held that they were at the time engaged in Interstate 
commerce ; and if, af ter the work of shortening, narrowing, and thin- 
ning is done, the men collect the rubbish they hâve made and remove 
it to a dump, that act is so connected and related to the other that, if 
they are injured while so engaged, they would be entitled, as it seems 
to the writer, to recover under the fédéral Employers' Liability Act. 
The writer is unable to distinguish such a case from the case now un- 
der considération. The act of sanding the locomotives is an act done 
in Interstate commerce. The act of drying the sand in the stoves, per- 
formed by the same man who sands the engines and in préparation 
for that act, is as much related to it and as much partakes of its char- 
acter as does the act of preparing the timbers to be placed in the bridge ; 
and the act of remoying the ashes is not distinguishable from the act 
of removing the rubbish in the case above mentioned. 

It appears that, after the plaintiff had dried the sand in the stove, 
he sieved it and took it out of the sand house, which was a diminu- 
tive structure, a small shed, and put it into bins in a little shed next 
to the sand house, from which he would take it during the day and 
night, when he fiUed the sand bin in the engines. To speak of sand in 
thèse bins as being in storage, when it was used up in 24 hours is a 
rather exaggerated use of the term. For each night the plaintiff had 
ready a new supply of the sand, and whether the sand, after being 
heated and sieved, was permitted to lie on the floor of the sand house, 
or for convenience was put in a bin in an adjoining shed, is a mat- 
ter of no conséquence. The amount of sand needed every 24 hours 
by the large number of engines coming into the defendant's yards at 
Jersey City was so great as to keep three men busy each day in pro- 
viding it, and, as each day's demand exhausted each day's supply, to 
claim that the sand was in storage is whoUy unvvarranted and without 
significance. 

In Guida v. Pennsylvania Railroad Co., 183 App. Div. 822, 171 N. 
Y. Supp. 285 (July, 1918), the Appellate Division of the Suprême Court 
of New York held that, where a railroad company maintained boilers 
at Long Island station, Long Island City, in the state of New York, 
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in which it produced steam necessary to operate electricity producing 
machinery, from which it supphed power to both intrastate and inter- 
state trains, such boilers are indispensable instrumentahties of inter- 
state commerce, and a common laborer, killed while removing soot 
from one of the boilers, was killed in Interstate commerce, within the 
meaning of the fédéral Employers' Liability Act, and hence his rep- 
résentative was not entitled to an award under the Workmen's Com- 
pensation Law of the state of New York (Consol. Laws, c. 67). There 
were 36 boilers at the plant. Not ail of the boilers were in use at 
any one time, but it was customary and necessary after a boiler had 
Been in opération for 6 or 8 weeks to shut it down for the purpose of 
removing the soot from it and making needed repairs. At the time of 
the accident 12 of the 36 boilers had been temporarily withdrawn from 
service, in order that they might be freed from soot and repaired. 
The deceased was within one of the idle boilers, engaged in the regu- 
lar course of his employment of removing soot from the boiler, when 
hot soot fell upon him and so badly burned him as to cause his death. 
The court held that the boiler plant was an instrumentality of com- 
merce, along with the dynamos which generated the electric current, 
and the engines by means of which the current was made of service. 
The court added : 

"The 12 boilers which were temporarily Idle were an Indispensable part of 
the boiler plant, as it was only by freeing them of soot, making the necessary 
repairs, which could be made only when the boilers had been temporarily 
withdrawn from active service, later substituting them for 12 boilers then in 
use, that the effleieucy of the plant could be malntalned, and the transporta- 
tion System operated. Freeing the boilers of soot was as necessiary to make 
them effective as making needed repairs. The deceased was theeefore injured 
while eng.Tged in restoring to efficiency one of the units of an indispensable 
instrumentality of Interstate commerce. He was employed in Interstate 
commerce equally with the employé who was carrying bolts with which to 
repalr the bridge and the employé who was tamping the ties." 

The case was carried to the New York Court of Appeals, which af- 
firmed without opinion. 224 N. Y. 712, 121 N. E. 871 (November, 
1918). 

In Grybowski v. Erie Railroad Co., 88 N. J. Law, 1, 95 Atl. 764 
(1915), the Suprême Court of New Jersey held that a person, employed 
by a railroad company in cleaning out an ash pit under a track into 
which locomotives employed in both Interstate and intrastate commerce 
dumped ashes, was engaged in interstate commerce, as the keeping of 
the ash pit clean was required by both kinds of commerce, and that he 
was entitled to maintain an action under the fédéral Employers' Liabil- 
ity Act. Chief Justice Gummere, writing for the court, said : 

"The proofs show that the ash pit was a part of the plant of the défendant 
Company, that it was a necessary part of that plant, and that it was used both 
in interstate and Intrastate commerce. The keeping of it clean, and thereby 
maintaining its effectiveness, was required equally for both kinds of cora'- 
merce, just as the keeping in repair of tracks or bridges, which are uscd for 
both kinds of commerce, is a necessary incident to each of them." 

The court thought the Pedersen Case, 229 U. S. 146, 33 Sup. Ct. 
648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153, was controlling. The case 
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was carried to the Court of Errors and Appeals, and was affirmed (89 
N. J. Law, 361, 98 Atl. 1085) upon the reasons stated in the opinion 
below ; 12 judges voting for affirmance, and none for reversai. 

I am unable to see how, if the cases cited were correctly decided, 
this court can hold that the plaintiff herein is not entitled to maintain 
this action. The stove in which the sand was dried was an instru- 
mentality. of interstate commerce and an essential part of defendant's 
plant, and no sufncient distinction favorable to the défendant can, in 
my opinion, be made between cleaning ont the soot from the boilers 
in the New York case and the removal of the ashes from the ash pit 
into which they were dumped by engines used in interstate and intra- 
state commerce in the New Jersey case, on the one hand, and the re- 
moval in the instant case, on the other, of tlie ashes arising from the 
drying of the sand. The man who dried the sand was the very man 
vvho sanded the engines. The man who removed the soot from the 
boilers is not shown to hâve had any other connection with the direct 
opération of the trains, and the same may be said as to the man who 
removed the ashes from the ash pit. 

My Associates agrée that this case must be affirmed because in their 
opinion it is not distinguishable from the case of Erie Railroad v. Col- 
lins, 259 Fed. 172, C. C. A. , decided at this term, when the 

court was differently constituted, and which at this date is not yet re- 
ported. It is said that this case and the CoUins Case are not distin- 
guishable in principle from the Harrington Case, 241 U. S. 177, 36 
Sup. Ct, 517, 60 L. Ed. 941. In the CoUins Case this court expressed 
its understanding of that case, and it is not necessary to repeat now 
what was there said. 

Judgment affirmed. 

LEARNED HAND, District Judge (concurring). The case of Col- 
lins V. Erie Railroad Co. is in my judgment quite indistinguishable 
from the case at bar. It was argued earlier than this case, before a 
court differently organized, and was in fact decided earlier, though 
the décision had not been handed down. It seems to me that it should 
control hère, and I agrée to affirm upon its authority. As a matter of 
first impression, I confess I should have thought both cases within 
the doctrine of C, B. & Q. R. R. Co. v. Harrington, 241 U. S. 177, 
36 Sup. Ct. 517, 60 L. Ed. 941. 

HOUGH, Circuit Judge. I agrée to affirmance for the reasons above 
stated. Judge HAND'S mémorandum also sufficiently indicates the- 
ffround of mv dissent in the Collins Case. 
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BAU.AINB V. ALASKA NORTHERN RY. CO. (UNITED STATES, 

Intervener). 

(Circuit Court of Appeals, Ninth Circuit. July 7, 1919.) 

No. 3158. 
lÎAir.ROADS <S=35%, New, vol. 6A Key-No. Séries— Actions Against Uovehn- 

MENT OWNED COBPOBATION. 

The United States, by the purchase of the real and Personal property, 
stock, and bonds of the Alaska Northern Railway Company, under au- 
thority of Act March 12, 1914 (Comp. St. §§ 359aa-a593d), becanie the 
owner, not only of the property, but of the corporation as Its agent for 
govcrinnental and public purposes, and wlthout Its consent the corpora- 
tion cannot be sued In tort. 

In Error to the District Court of the United States for the Thïrd 
Division of the Territory of Alaska ; Fred M. Brown, Judge. 

Action by Frank L. Ballaine against the Alaska Northern Railway 
Company, in which the United States intervened. Judgment for 
défendant, and plaintiflf brings error. Affirmed. 

For opinion below, see 5 Alaska, 694. 

On April 29, 1915, In the District Court for the Territory of Alaska, Thlrd 
Division, the Alaska Northern Railway Company sued the Alaska Central 
Eallway Company and Frank L. Ballaine to déclare a trust for the use of the 
Alaska Norttiern Railway Company in and to certain real esta te at Seward, 
Alasl;a. the légal title to which was in Frank L. Ballaine. In November, 1915, 
after trial, the court dlsmlssed the action, wlth costs to the défendant therein. 
Thcreafter, on June 24, 1916, Ballaine brought the présent action against the 
Alaska Northern Railway Company to recover damages on the ground that 
the suit heretofore mentloned was maliciously Instituted wlthout probable 
cause. The railway company pleaded that the property of the corporation at 
the tlme the action was brought was owned by the United States, and that In 
the former suit the company had acted in good falth on the advlce of counsel. 
Ballaine by reply put in issue the défense of advlce by counsel. 

Thereafter on Oetober 23, 1916, the United States, by leave of court, inter- 
vened and set up that on April 6, 1915, under the Alaska Railroad Act, ap- 
proved March 12, 1914, the United States had contracted in wrltlng wlth cer- 
tain proper parties for the purchase of the railway and the real and Personal 
property of the Alaska Northern Railway Company, and ail the stocks and 
bonds of that corporation ; that such agreement "expressly excluded froni 
the purchase made by the United States of America from the Alaska Northern 
Railway Company any ciainis of the Alaska Northern Railway Company or of 
the vendors in said agreement against any person or persons whomsoever, wilh 
référence to the title of the Seward townslte, otberwise known as United 
States surveys 726 north and south, of ail of whlch facts plaintlff had due 
notice" ; that the United States has paid in fuU ail moneys agreed by It to 
be paid under îhe agreement, and was a bona flde purchaser, owner, and 
holder of the stocks, assets, and bonds of the railway company, and has taken 
charge and coutrolled the road in behalf of the United States, and that the 
United States never has had any interest in the lltigation commenced by the 
Alaska corporation on April 29, 1915, against Ballaine and others; and that 
that suit was commenced and prosecuted solely for and in behalf of the 
former trustées and owners of the Alaska Northern Railway Company. In 
due course Ballaine answered, and set up that the Alaska Northern Railway 
Company was operating and maintainlng the railroad and that a corporate 
organization was then in existence; that the United States, through the Secre- 
tary of the luterior, knew of the claim of Ballaine against the railway com- 
pany for damages for alleged nialiclous prosecution prior to the final payment 
by the United States for the stocks and bonds of the détendant corporation; 

<Ë=3Por otber rasea tee ssauiu loylo H. KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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that the United States bas not exerdsed any of tlie rights of sovereignty \n 
the conduot, opération, and maintenance of the Railway Company, but is en- 
gagea In a commercial business In the opération and conduct of the railway, 
and acquired the assets of the corporation subject to the unliquldated clalm 
of Ballaiiie for damages sustained by reason of the acts of the former board 
of directors of the railway company. 

The Unfted Statee demurred to thls answer to the complaint in intervention, 
and on December 3, 1917, the District Court dismlssed the complaint of Bal- 
laine against the Alaska Northern Railway Company, upon the ground that Bal- 
laine's action was one sounding in tort, and that the real party défendant i» 
the United States, and that there was no jurlsdiction to proceed with the cause. 
Ballaine then sued out a writ of errer. 

L,. V. Ray, of Seward, Alaska, for plaintiff in error. 

William A'. Munly, U. S. Atty., of Valdez, Alaska, and Annette 
Abbott Adams, U. S. Atty., of San Francisco, Cal., for défendant in 
error and intervener. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The 
authority of the United States to acquire the railroad came from the 
Act of Congress approved March 12, 1914, c. 37, 38 Stat. 305 fComp. 
St. §§ 3593a-3593d), entitled "An act to authorize the Président of 
the United States to locate, construct, and operate railroads in the ter- 
ritory of Alaska, and for other purposes." The Secretary of the In- 
terior, acting by authority of the Président, made the written agree- 
ment of April 6, 1915, and one of later date for the purchase of the 
real and personal property of the railway company and of ail the stocks 
and bonds of the corporation. The purpose of the agreement was to 
secure to the United States entire control and ownership, excluding, 
however, from the property purchased, any claims of the railway com- 
pany or the vendors against persons with référence to title to the Sew- 
ard townsite. Thus while, as between the United States and the 
railway corporation and its vendors, the United States became the 
owner of the railroad and stock, it did not purchase any claim that 
the railroad company had against Ballaine for any matter pertaining 
to the title to the Seward townsite ; and Ballaine knew of this agree- 
ment. If, under the situation, Ballaine can proceed with this action, 
and should recover a judgraent against the railroad company, he 
would look for satisfaction to the property held in the name of the 
corporation. That property, however, is now owned by the United 
States; hence, if seized on exécution, we would bave a judgment cred- 
itor in an action in tort interf ering with the property owned by the Unit- 
ed States, held, it is true, in the name of the railroad company, yet so 
held for account of the United States by and through an agency in the 
form of a corporation. That the United States cannot be sued for a 
tort, even though committed by its officers in the discharge of their offi- 
ciai dtities, is thoroughly well settled. Peabody v. United States, 231 U. 
S. 530, 34 Sup. Ct. 159, 58 L. Ed. 351 ; Smith v. Reeves, 178 U. S. 436, 
20 Sup. Ct. 919, 44 h. Ed. 1140;, Occidental Co. v. United States, 24S 
Fed. 817, 158 C. C. A. 157; Smith v. Rackliffe, 87 Fed. 964, 31 C. C. 
A. 328. 
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To overcome the application of the rule, plaintiff in error argues 
that in the opération and maintenance of the railroad the United 
States is cârrying on a commercial business, and in such business 
has, to an extent, abandoned its sovereign capacity. We cannot up- 
hold that view. Congress, in its power to regulate commerce, could 
construct, or could authorize a corporation or individuals to construct, 
a railroad, or to buy a railroad, and clearly in the territories has a 
plenary power to grant franchises, to create a railroad system, and to 
employ the agency of a corporation as a means of accomplishing such 
objects. California v. Pacific R. R. Co., 127 U. S. 1, 39, 8 Sup. Ct. 
1073, 32 L. Ed. 150. In Luxton v. North River Bridge Co., 153 U. S. 
525, 14 Sup. Ct. 891, 38 L. Ed. 808, the court held that Congress could 
create corporations as appropriate means of executing the powers of 
government, as, for instance, a railroad corporation, for the purpose 
of promoting commerce among the states. Indiana v. United States, 
148 U. S. 148, 13 Sup. Ct. 564, 37 L. Ed. 401. The Act of March 12, 
1914, c. 37, heretofore cited, which authorizes the Président to locate, 
construct, and operate railroads in Alaska, expressly provides that the 
Alaska railroad is for the settlement of public lands arid for transpor- 
tation of coal for the army and navy, for the transportation of troops, 
arms, munitions of war, the mails, and for "other governmental and 
public uses," and to transport passengers and property. The act (sec- 
tion 4) also confers authority upon the Président, through such agents 
as he may appoint or employ, to do ail necessary acts, in addition to 
those specially authorized, to enable him to accomplish the purposes 
of the act. By section 1 the Président is authorized to purchase or ac- 
quire other railroads to carry out the purposes of the act, and to em- 
ploy officers and agents in order to accomplish the purpose of the lég- 
islation. Taking ail thèse provisions together, they plainly show that 
the United States, in acquiring the stocks and bonds and property of 
the Alaska Northern Railway Company, acted in its sovereign capacity, 
and in exercising entire control, possession, ownership, and manage- 
ment, has merely employed the corporate organization as an agency 
through which to exécute the purposes of the statute. 

Instances of where a state government was cârrying on a private 
enterprise, but where it was held that a suit could not be maintained 
against the objection of the state, are found in Murray v. Wilson Dis- 
tilling Co., 213 U. S. 151, 29 Sup. Ct. 458, 53 L. Ed. 742, and Cun- 
ningham v. Maçon & New Brunswick R. R. Co., 109 U. S. 446, 3 
Sup. Ct. 292, 609, 27 L. Ed. 992. Salas v. United States, 234 Fed. 
842, 148 C. C. A. 440, cited by plaintiff in error, is to be distinguish- 
ed. There Burke and Salas were indicted for conspiring to defraud 
the United States. The United States owned ail of the stock of the 
Panama Railroad Company, and through the Isthmian Canal Com- 
mission and its subsistence department food supplies were fumished 
to the employés on the Isthmus and to the commissary department of 
the railroad company, which bought and furnished ail other supplies. 
Burke was manager of the commissary department of the railroad. 
The Court of Appeals was of opinion that the United States had en- 
tered into commercial business in the premises and was to be treated 
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îike any other corporation, and that the combination proved on the 
tiial was not one intended to defraud the United States. Hère, liow- 
ever, the United States holds the railroad and stock for public purpos- 
es under clear statutor>' authoritj', and it opérâtes the road in the 
necessary discharge of its duty to the public, and in our judgment, in 
this, a civil action, can claim the privilèges and immunities of a sover- 
eign. See authorities heretofore cited; Murray v. Wilson Distilling 
Co., 213 U. S. 151, 29 Sup. Ct. 458, 53 L. Ed. 742. 

Our opinion is that the United States has, by the pleadings, shown 
itself to be the real party in interest, and can claim the immunity set 
up in the complaint in intervention. 

The judgment is afïirmed. 



HOYT et al. v. ZIBELU 

In re GI/ASS et aL 

(Circuit Court of Appeals, Seventh Circuit Aprll 2, 1919.) 

No. 2640. 

1. Bankktjptcy <©=5lSS(l) — Pkioeity of Liens— Kights of Anciixabt Ek- 

CEIVEB. 

Tiiider Bankruptcy Act July 1, 1898, § 47a, as amended by Act June 25, 
1910, § 8 (Comp. St. § 9&31), the rlghts of nn anclllary receiver are those of 
an exécution creditor, and the priorlty rights of such creditors as against 
clalms for superlor liens must be determined by the laws of the state 
where the exécution is levled. 

2. CnATTEL MOBTGAGES <©=>217 EXTBATERBITOKIAL EfFECT— RULE OF COMITY. 

Generally a chattel mortgage, which In the state where made is a valld 
prior lien upon property there situate, through comity between the states 
wiU be to the same extent a lien upon the samé chattels when brought 
Into another state; and this rule Is recognlzed by the courts of Illinois. 

3. Chattel Moetgages <S=>217 — Liens — Bemoval op Pbopebty to Anotheb 

State. 

That a chattel mortgagee knew that the property had been removed 
from Indiana to Wisconsln held not to deprive him of the right to assert 
the validity and priorlty of hls lien under the law of Illinois, to which 
state the property had been taken without his knowledge. 

Pétition to Review and Revise Order of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois. 

In the matter of Louis Glass and another, bankrupts. Pétition of 
J. M. Hoyt, C. B. Little, and L. A. Stebbins, trustées, to review an 
order in favor of William Zibell, ancillary receiver. Reversed. 

Petitioners' chattel mortgage on the auto truck in question was duly ex- 
ecuted and recorded in Lake county, Ind., where the niortgajïor then resided 
and the truck was located. In August, 1917. the niortgagor permanently left 
Indiana, going into business at Kenosha, Wis., taking the mortgaged truck 
with him, and keeping and using it there, and obtaining crédit on the strength 
of his statement to commercial agencles that he owned this truck, among 
other property, unincumbered. In November his business at Kenosha burned, 
and he came to Chicago, bringing the truck with him. Shortly afterwards 
Involuntary proceedings in bankruptcy were commenced against the mort- 

^ssPor other cases see same topic fi KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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gagor and nnother In Wisconsin, and an andllary recelver was nppointed in 
Illinois, who seized the truck. Vetitioners hereln thereupon asked tbe Dis- 
trict Court of Illinois to recognlze the niortgage as a snperior lien on the 
truck for the entire balance of the mortgagc? debt, about $500. 

The mortsase was a valid lien under the laws of Indiana, and provided, 
intcr alla, that the trnck shonld not be reinoved from I>ake county, and gave 
the mortgagees right of immédiate foredosure in case of default in any of tho 
covenants of the inorigage. The mortgagees at no tlme consented to the re- 
moval of the truck from I.ake county, but became aware it was at Kenosha, 
and recelved from that place one or more deferred payments, the last, a par- 
tial payment, niade the latter part of October. But it does not appear that 
the mortgagees had any knowledge of the removal of the mortgagor or the 
truck from Kenosha to Chicago uutil after the anclllary reeeiver had taken 
it, and just before the pétition in the District Court was Cled asserting tlie 
lien. There was no record of the mortgage in Wisconsin or Illinois. The 
tacts were ail stipulated. The spécial master, to whom the matter was re- 
ferred, found against the alleged superior lien of the mortgage, and recom- 
mended the dismissal of the pétition, and decree accordingly was eutered, 
which is challenged by this proeeeding. 

A. J. Deutschman, of Chicago, 111., for petitioner. 
Harold F. White, of Chicago, 111., for respondent. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1, 2] Under Bankruptcy Act July 1, 1898, c. 541, § 47a, 30 Stat. 557, 
as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Corap. St. 
§ 9631), the rights of the ancillary reeeiver are those of an- exécution 
créditer, and it is well settled that the priority rights of such creditors 
as against claims for superior liens must be determined by the laws of" 
the State wherein the exécution is levied. Green v. Van Buskirk, 5 
Wall. 307, 18 L. Ed. 599; Hervey v. R. I. Locomotive Works, 93 U. 
S. 664. 23 L. Ed. 1003 ; Corbett v. Riddle, 209 Fed.Sll, 126 C. C. A. 
535 (4th C. C. A.). The weight of authority is that in gênerai a mort- 
gage, which in the state of its making is a valid prior lien upon chat- 
tels there situate, through comity between the states will be to the same 
extent a lien upon the same chattels when they are brought into anoth- 
er State. See cases cited thereon; 11 Corpus Juris, 424; 64 L. R. A. 
356, note 2 ; Shapard et al. v. Hynes et al., 104 Fed. 449, 45 C. C. A. 
271. A State may by appropriate action déclare it to be contrary to its 
policy to thus give extraterritorial effect to such liens created in other 
States, but this is not effected by merely prescribing the essential pre- 
requisitês to valid chattel mortgage liens given within the state. Shap- 
ard et al. V. Hynes et al., supra. 

There is no statutory provision in Illinois abrogating or contraven- 
ing the gênerai rule of comity as stated, and the courts of that state 
long since declared adhérence to the rule. In Mumford v. Canty, 50 
m. 370, 99 Am. Dec. 525, the question was one of priority as between 
a valid mortgage on chattels in Missouri and an Illinois judgment lev- 
ied on the chattels which had been brought into Illinois, where crédit 
had been extended to the debtor on account of his supposed unincum- 
bered ownership of the chattels. The court held that the case must be 
governed by the rule of comity, and that the Missouri chattel mortgage 
was a lien on the chattels superior to the Illinois levy, and the rule of 
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comity has since been repeatedly recognized in the Illinois courts. 
Shannon v. Wolf, 173 111. 253, 50 N. E. 682; Bridges v. Barrett, 126 
ni. App. 122 ; Armitage v. Potter, 93 111. App. 602 ; Bank v. Arnold, 
58 m. App. 349; Clough v. Kynes, 40 111. App. 234; Waters v. Cox, 
2 m. App. 129. 

The case of Dawes v. Rosenbaum, 179 111. 112, 53 N. E. 585, which, 
in the District Court, seems to hâve been considered as having "con- 
trolling influence" (as stated in the report of the master) as a holding 
by the Illinois Suprême Court to the contrary, and is hère urged to 
like purpose for respondent, is not in conflict. Indeed, the subject 
was not referred to in the opinion of the Suprême Court in that case. 
The statement of facts preceding the court's opinion sets out in full 
the opinion of the Appellate Court, followed by the Appellate Court's 
finding of the facts. The Appellate Court opinion, as.well as its find- 
ing of facts, shows that the case was there decided wholly on the ques- 
tion of the sufficiency of the proof of conversion to sustain the action 
of trover, and that court, having decided the case upon that ground 
alone, proceeded to say: 

"In View of what has been sald, we do not deem It necessary to pass spe- 
ciflcnlly upon the errors assigned in relation to propositions of law held and 
refnsed. We oannot conclude this opinion, however, without some sugges- 
tions as to the ruie, apparently supported by numerous adjudications, that ■ 
the constructive notice of a mortgage, resulting from its acknowledgment 
and recording in the state in which it is executed, Is also constructive notice 
in other states, and to the citizens of other states to which the mortgaged 
property niay be removed, thus giving to the law of the state in which the 
mortgage Is èxeeuted extraterritorial effect." 

The opinion then states some very cogent reasons why, under the 
circumstances of that case, vvhere the chattels were live stock brought 
to Chicago for sale in the open market, the rule should be changea — 
presumably by appropriate législation. So even this dictum of the 
Appellate Court does not dispute, but clearly recognizes, the validity 
of the rule in Illinois. The opinion of the Suprême Court, however, 
does not touch upon the question of comity, and the only matter by 
it considered was that of the sulîRciency of the demand to establish 
the conversion. Whatever might be our own view as to the wisdom 
of the rule, or the propriety of the exception to its application sug- 
gested in the Appellate Court opinion, it is sufficient to say that it 
is the accepted rule in Illinois, and must be given eiïect. 

[3] It seems to be quite definitely settled, however, that wh«re mort- 
gaged chattels are by the mortgagee or with his consent sent into an- 
other state, it is at the risk of the accrual there of liens which, while 
the chattels remain in such state, will be superior. Hervey v. R. I. Lo- 
comotive Works, supra. Respondent contends that this is hère the 
case. The only record fact which might tend to support such conten- 
tion is that during the months of Septeraber and October petitioners 
knew that their mortgagor had left Lake county and removed the 
truck to Kenosha, from which place some payments had been sent. 
Other than this, the stipulation states : 

"Respondent admlts that sald removal was without the Knowledge or con- 
sent of the petitioners, and that at no subséquent time did petitioners consent 
to sald removal." 
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Of the removal from Kenosha to Chicago it does not appear peti- 
tioners had any knowledge whatever. Without deterniining whether 
the superior lien of the Indiana mortgage would hâve become subject 
to that of an exécution levied on the truck while in Wisconsin, where 
the mortgagees knew the truck had been brought, the fact that, when 
the bankruptcy proceedings were begun and the truck was seized by 
the ancillary receiver, it was in lUinois, without consent or knowledge 
of the mortgagees, leaves them free to enforce the mortgage in Illinois 
as a lien upon the truck, superior to the claim of the ancillary re- 
ceiver. 

In Armitage v. -Potter, supra, there were strikingly similar facts. 
The mortgaged property was with the mortgagees' consent taken from 
the State where the mortgage was given to Wisconsin, and thence, 
without the mortgagees' knowledge, to Illinois, where under the comity 
rule the mortgage lien was by the Illinois court held paramount to that 
of an Illinois exécution levied on the chattels. Under the facts which 
this record discloses it cannot be held that the lien of this valid Indiana 
mortgage, which by comity would be recognized and enforced in Illi- 
nois as against exécution creditors there, became lost merely because 
the mortgagees became aware that the truck had been first taken to 
Wisconsin. 

The order of the District Court is reversed, with direction to accord 
the mortgagees priority upon the truck over the ancillary receiver, for 
the unpaid mortgage debt. 



SCHULZE v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. July 7, 1919.) 

No. 3298. 

1. WAH ®=54 ESPIONAGE ACT— INTENT— "SuPPOBT"— "FAVOK" OB "OpPOSE." 

Under Espionage Aet, § 3, as amended by Act May 16, 1918, § 1 (Oomp. 
St. 1918, § 10212c), declaring a punishraent for, by Word or act, snpport- 
Ing or favorlng the cause of auy country with which the United States Is 
at war, or opposing the cause of the United States therein, Intent Is a part 
of the offense ; mental attitude belng Implied in the words "support," "ra- 
vor," and "oppose." 

[Ed. Note. — For other définitions, see Words and Phrases, First' and 
Second Séries, Favor Support; First Séries, Oppose.] 

2. War ©=^4- — Alleqino Intent — Espionage Act. 

The offense under Espionage Act, § 3, as amended by Act May 16, 1918, 
§ 1 (Comp. St. 1918, § 10212c), of by word or act supporting or favorlng 
the cause of a coimtry with wliich the United States is at war, or op- 
posing the cause of the United States therein, being one whose définition 
necessarily Includes intent, indlctraent therefor need not allège Intent, 
but only the acts done. 
8. Ceiminal Imw <S=:a37](l) — Bvioen ce— Intent. 

Intent being part of the offense, évidence of other acts or words of de- 
fendant than those charged are admissible to show his attitude of mind 
and intent or purpose. 
4. Cbjminal Law <S=3786(3) — Instructions — Interest of Defenoant. 

Instruction that the interest of défendant In the resuit should be con- 
sidered in welghing his testiniony, and in determining how far, or to what 
extent, if at ail, it is worthy of crédit, is proper. 

^=sFor other cuses see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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5. Ceihinal Ivaw cS=>75T(1) — Instruction— Chedibility of State Witnesses. 
Instruction tliat the court sees no reason why tlie government witnesses 
should uot be believed. but telling thc Jury that they are the exclusive 
JuUges as to the ci'edlbility of witnesses and the welght of the évidence 
and of the fncts, doea net go beyond the ruie of permisslble comment in 
a fédéral court. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Charles G. Schulze was convicted of violation of the Espionage Act 
(253 Fed. 377), and brings error. Affirmed. 

A. J. Morganstern, of San Diego, Cal., for plaintifï in error. 
Robert O'Connor, U. S. Atty., and W. F. Palmer, Asst. U. S. Atty., 
hoth of Los Angeles, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiiï in error was convicted un- 
der an indictment which charged him with violation of that portion of 
the espionage statute (Act June 15, 1917, c. 30, tit. 1, § 3, 40 Stat. 219), 
as amended by Act May 16, 1918, c. 75, § 1, 40 Stat. 553 (Comp. St. 
1918, § 10212c), which provides: 

"Whoever shall by word or act support or favor the cause of any country 
with which the TJnlted States Is at war or by word or act oppose the cause of 
the United States therein" 

— shall be punished as provided in the act. The offense was charged 
to hâve been committed by knowingly, willfully, unlawftilly, and fe- 
loniously uttering in the hearing of another person named certain 
statements f riendly to Germany and hostile to the United States, which 
need not be hère repeated. The writ of error présents two questions 
for review : 

[1-3] First, the alleged error of admitting testimony of witnesses 
as to other prior statements made by the accused, for the purpose of 
showing the intent with which the statements referred to in the in- 
dictment were uttered. The plaintiff in error contends that intent is 
no part of the offense as described in the statute, and that therefore 
such évidence was inadmissible. We cannot agrée that intent is no 
part of the offense. The very description of the offense involves 
the mental attitude of the accused — his taking his stand with the 
enemy and against the United States. That mental attitude is neces- 
sarily implied in the words "support," "favor," and "oppose," which 
include both act and intent. Under an indictment brought under the 
same statute Judge Westenhaver, instructing the jury, said: 

"It is necessary that you should find from the évidence, beyond a reason- 
able doubt, that by thèse words the défendant willfully Intended to support 
or favor the cause of the Impérial Government of Germany with which the 
United States was then at war, or to oppose the cause of the United States." 
Department of Justice, Bulletin No. 143. 

A similar instruction was given by Judge Cochran. Bulletin No. 
149. 

<gsaFOf other cases see same topic & KEY-NUMBER m ail Key-Numbered digests & Indexes 
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It is true that in charging the offense it is unnecessai-y to allège the 
intent; the offense being one whose very définition necessarily in- 
cludes intent. In such a case it is necessary only to aver in apt ternis 
the acts done. The intent will be inferred. The charge is net unlike 
that of treason, the indictment for which needs go no further than 
to follow the language of the statute which defines the offense. 
(United States v. Greathouse, 2 Abb. U. S. 364, Fed. Cas. No. 15,254), 
and it logically follovvs that to prove an offense such as is charged 
hère the same rule should apply as in prosecutions for treason, and 
that évidence may be received of other acts or words of the défendant 
to show his attitude of mind and his intent or purpose (United States 
V. Lee, 2 Cranch, C. C. 104, Fed. Cas. No. 15,584; Respublica v. 
Roberts, 1 Dali. [Pa.] 39, 1 L. Ed. 27; Pries' Case, Fed. Cas. No. 
5,126; Respublica v. Malin, 1 Dali. 33, 1 L. Ed. 25; United States 
V. Hanway, 2 Wall. Jr. 139, Fed. Cas. No. 15,299; Charge to Grand 
Jury, 2 Wall. Jr. 134, Fed. Cas. No. 18,276; Charge to Grand Jury, 
5 Blatchf. 549, Fed. Cas. No. 18,271. Not dissimilar in principle 
are Higgins v. State, 157 Ind. 57, 60 N. E. 685, and cases there cited. 
We find no error in the admission of the testimony. 

[4, 5] The second question is whether the court, in charging the 
jury, erred in expressing opinion on the credibility of witnesses and 
upon the facts involved in the case. The question whether the plaintiff 
in error uttered the words which are set forth in the indictment was 
the main issue in the case. He testified that he made no such state- 
ments, and two witnesses for the government testified that he did. 
Concerning his testimony the court Instructed the jury : 

"The deep Personal Inferest which he may hâve in the resuit of the suit 
should be conisiclered by the jury in weighing bis évidence, and in determining 
how far, or to what extent, if at ail, it is worthy of crédit." 

Concerning the testimony of the witnesses for the government the 
court said: 

"In regard to the interest of the witnesses in the case, I think it Is my 
duty to call your attention to the évidence of Miss Winters in this regard, 
and ask you to consider, in weighing her évidence, what interest she has in 
this case. Why should she inform against the défendant? Why should she 
take the interest in this case she has taken? Has she any object in accus- 
ing this man of this very grave offense? Has there been any reason shown that 
would cause her to testify falsely in the case? Take the case of Mrs. Rich- 
ards. What Interest has she in the case? Why should she testify falsely, 
if she did, in order to get this défendant into trouble? ♦ • * It seenis to 
me that the testimony of thèse two witnesses has been given so clearly, and 
so positively, and under eircumstances vvhere the conversation could be so 
easily understood, that they could not hâve testified under a mlstaken belief 
as to the material part of tbeir testimouy. They may havc been mlstaken as 
to some sraall part of the conversation ; but taken as a whole. it seems to me 
they could not hâve been mlstaken. This case turns largely upon the 
testimony of Miss Winters and Mrs. Richards. No one else hoard the con- 
versation with this défendant, except thèse two witnesses. The défendant has 
denied tlie conversation that thèse two ladies hâve testified to. To me thèse 
two witnesses appeared to be fair in their testimony, they look llke Intelli- 
gent, honorable women, and I see no reason why they should not be believed. 
Now, while I hâve so eommented upon thèse two witnesses and their testimo- 
ny, I advise you again that you are not bound by what I say In this regard ; 
you are the exclusive judges as to the credibility of witnesses and the welght 
of the évidence and are sole judges of the facts." 
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The instruction as to the defendant's interest in the case as affecting 
his credibility is justified by Reagan v. United States, 157 U. S. 301, 
15 Sup. Ct. 610, 39 L. Ed. 709, where the identical instruction was 
approved. Nor are we convinced that the instruction upon the tes- 
timony of the two witnesses for the government went beyond the 
rule of permissible comment in a fédéral court. Said the court in 
United States v. Reading Railroad, 123 U. S. 113, 8 Sup. Ct. 77, 31 
L. Ed. 138: 

"Trial by jury în the courts of the United States Is a trial presided over 
by a judge, wlth authority, not only to rule upon objections to évidence, and 
to instruet tlie jury upon the law, but also, when in hls Judgment the due 
administration of justice requires it, to ald the jury by explaining and com- 
menting upon the testimony, and even giving them hls opinion upon ques- 
tions of fact, provided only he submits those questions to their détermination." 

And in Simmons v. United States, 142 U. S. 148, 155, 12 Sup. Ct. 
171, 173 (35 L. Ed. 968), the court said: 

"It is so well settled, by a long séries of décisions of thls court, that the 
Judge presldlng at a trial, civil or crlminal, in any court of the United States, 
is authorisied, whenever he thlnks it will asslst the jury In arriving at a 
just conclusion, to express to them hls opinion upon the questions of fact 
which he submits to their détermination, that It is only necessary to refer 
to two or three récent cases in which the judge's opinion on matters of fact 
was quite as plainly and strongly expressed to the jury as in the case at bar. 
Vicl£sburg, etc., Railroad v. Putnara, 118 U. S. 545 [7 Sup. Ct. 1, 30 L. Ed. 257] ; 
United States v. Philadelphla & Reading Railroad, 123 U. S. 113 [8 Sup. Ct. 
77, 31 L. Ed. 138]; Lovejoy v. United States, 128 U. S. 171 [9 Sup. Ct 57, 32 
L. Ed. 389]." 

The judgment is affirmed. 



KAMMANN v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. May 8, 1919.) 

No. 2665. 

Wab ®=»4 — EspiONAGE AcT — Tbial — Evidence. 

On trial of a défendant charged with violation of Espionage Act, tltle 1, 
§ 3 (Comp. St. 1918, % 10212c), by willfully maklng taise statements with 
intent to Interfère with the opération and success of the military forces of 
the United States, admission of évidence of expressions of défendant 
before the United States was at war, though showlng a sldlng with Ger- 
many as against the Allies, fteid error. 

In Error to the District Court of the United States for the North- 
ern Division of the Southern District of Illinois. 

Criminal prosecution by the United States against Charles H. Kam- 
mann. Judgment of conviction, and défendant brings error. Re- 
versed. 

R. H. Radley and John Dailey, hoth of Peoria, 111., for plaintiff 
'in error. 

Edward C. Knotts, of Carlinville, 111., and John Dougherty, of 
Peoria, 111., for the United States. 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Before BAKER and EVANS, Circuit Judges, and FITZHENRY, 
District Judge. 

BAKER, Circuit Judge. Under an indictment containing 20 counts 
plaintiff in error vvas convicted of violating Act June 15, 1917, c. 
30, tit.'l, § 3, 40 Stat. 219 (Comp. St. 1918, § 10212c). Ten counts 
set forth "false statements willfully made with intent to interfère 
with the opération and success of the military forces of the United 
States." The other 10 alleged that the same utterances were "will- 
ful attempts to cause insubordination, disloyalty, mutiny, and refusai 
of duty in the military forces." 

Kammann was 56 years old at the time of the trial, born in Ger- 
many, and brought hère at the âge of two. His father was naturalized 
in 1871, thereby conferring citizenship upon the son. Graduate of 
the University of Ilhnois. For the 27 years preceding his indict- 
ment he was a teacher, and for several years one of the principals 
in the public schools of Peoria, 111. For several years prior to the 
war he had been président of the Peoria chapter of the German- 
American Alliance, an organization specially chartered by Congress. 
Long before he was indicted the Peoria chapter was closed and the 
funds in the treasury were divided between the Red Cross and the 
Liberty Loan. 

As a teacher of history to boys and girls from 12 to 15 years of 
âge, in the classroom, and frequently in response to questions con- 
cerning current events, he made the statements between January and 
December, 1917, on which the indictment is predicated. 

We hâve compared each alleged false statement with the évidence, 
and fail to find any ground on which the conviction can be sustained. 
As illustfative of the whole record, we set îorth some qf the 
strongest charges. 

"It is ail nonsense to talk about 'getting the Kaiser.' We might 
just as well talk about getting the Président." Several pupils tes- 
tified that substantially such a statement was made in class. Some 
of them did not remember the occasion or the context. Others did, 
and disclosed that the occasion was an inquiry by one of the boys 
about the slogan "Get the Kaiser," and the context was: "Get- 
ting the Kaiser would not end the war. This is a war of nations, 
and does not dépend on getting anybody, whether the Kaiser, the 
Président, or the Czar." 

If false at ail, it was a false opinion, not a false statement or re- 
port of fact. No évidence that it was false as a matter oif opinion. 
No évidence that the pupils ever communicated, or that Kammann 
instructed or desired them to communicate, the statement to any of 
the military or naval forces of the United States. If such a state- 
ment might be deemed to hâve a tendency to discourage those little 
lads from enlisting or responding to call when they should reach 
military âge, it is enough to note that the indictment contains no 
charge of "willful obstruction of the recruiting or enlistment serv- 
ice, to the in jury of the service." This statement and likewise the 
others are isolated from context and occasion in the indictment; in 
259 F.— 13 
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tlie prôofs the background of thèse classroom utterances is illuminated 
by testimony of the pupils that Kammann in the same talks said to 
them : 

"You chiidren should be patrlotie." "We are the strongest and best nation 
on earth." "It is the duty of ail persons, no matter where they come from, to 
be loyal to thia country," etc. 

Testing the record by the rule that "the question in every case is 
whether the words used are used in such circumstances and are of 
such a nature as to create a clear and présent danger that they will 
bring aboUt the substantive evils that Congress has a right to pre- 
vent" (Schenck v. United States [March 3, 1919] 249 U. S. 47, 39 
Sup. Ct. 247, 63 L. Ed. 470), we hold that no évidence was presented 
to the jury on which a finding could lavvfully be based that Kammann 
willfully made false statements with intent to interfère with the opér- 
ation or success of the military or naval forces or willfully attempted 
to cause insubordination or disloyalty among such forces. 

"If we had stayed ofC the sea, we would not hâve gotten Into the war." 

"The Kaiser could not start the war wlthout a vote of the Keichstag." 

"We should not hâve sent munitions to the Allies. If we had not done so, we 
could hâve kept ont of the war. Our sending munitions over there got Ger- 
many raad, and for that reason she went on sinUlng our ships, and this 
brought us Into the war." 

"General Lee said he could defeat the fédéral army in the Civil War If the 
Germans were out of It." 

"If the Germans in this county had known that this country was to déclare 
war against Germany, the Germans would bave done ditt'erently in the Civil 
War." 

"Il Germany had not helped us In the Révolu tlonary War, we should hâve 
been defeated." 

"The Allies cannot defeat Germany uniess they starve the Germans out." 

"The Kaiser was not to blâme for the war." 

"The Kaiser has not as much jjower as the Président." 

If any of thèse statements is more than an expression of opinion, 
the circumstances of tlieir use did not create a clear and présent 
danger of mutiny in our army or of other interférence with our mili- 
tary opérations. 

Thèse statements were made in class between January and De- 
cember, 1917. In many instances the testimony of the pupils left 
the matter undeterminable whether the utterances were made before 
or after this country came into the war. In addition to this évidence 
of statements made while we were neutral, évidence was admitted of 
somewhat similar expressions in 19LS and 1916. 

It is unnecessary in this case to measure the limits of the admissi- 
bility of évidence of prior acts or utterances similar to the acts or 
utterances charged in the indictment, as discussed in 1 Wigmore, §§ 
300-306, 3 Greenleaf (15th Ed.) § 15, 1 Jones, § 144, -16 Corpus 
Jùris, 586; and 7 Ency. of Evidence, pp. 629, 633 ; for the gist of the 
indictable offense hère was the criminal intent to interfère with our 
nîilitary opérations or tO cause insubordination among our military 
forces. While we were neutral, Kammann's "mental attitude," as 
the trial court characterized the effect of this évidence, was no more 
an offense than was the "mental attitude" of other American citizens 
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who expressed Iheir belief in the cause of the Allies. Of course no 
one can lawfully be convicted under the act of June 15, 1917, merely 
on account of his "mental attitude" (proven necessarily by his ex- 
pressions) since that date. But if there vvas a prima facie case to 
go to the jury, it is apparent how damaging it would be to allow a 
close or doubtful case to be bolstered up with proof of expressions 
which are not fairly attributable to an intent or a willingness to inter- 
fère with our military opérations or to cause insubordination among 
our military forces as proof of an intent to violate those commands 
of the espionage act when it should corne to be enacted. That would 
virtually be giving an ex post facto eflect to the statute itself. 

We hold that the évidence of Kammann's expressions while we 
were neutral, though showing a siding with Germany as against the 
Allies, could not fairly be attributed to an intent or a willirtgness to 
interfère with our military opérations or to cause insubordination 
among our military forces, and its admission was prejudicial error. 

The judgment is reversed for further proceedings not inconsistent 
with this opinion. 



BISHOP V. TJNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit June 30, 1919.) 

No. 3279. 

1. Intoxicating Liquors ©=3229 — Teansportatiow into PEOHiBiTroN State 

— KVIDENCE. 

Testimony that the owner of whislîy was expected, by those talcing It 
by hoat from Missouri clown ttie Mississiiipl. to ineet them at one of two 
points In Tennessee, with two trucks on wliioh to unload it, was évidence 
that It was Intended for transportation Into Tennessee, for permanent 
stav there, In violation of Act March 3, 1917, § 5 (Comi). St. 1918, § 
8739a). 

2. Ceiminal Law <S=341S(2) — Evidence — Uncon'tsadicted Statement in De- 

fendant's Présence. 

Statement of helper. In présence of owner of boat, and not questloned 
by him, when offlcers came on board and as!<ed the destination of whisky 
thereon, that tbey exi^ected the owner of the whisky to meet them at one 
of two points in Tennessee with two trucks on which to unload it, is ad- 
missible against the boat owner, prosecuted for transporting the whisky 
Into Tennessee In violation of Act March 3, 1917, § 5 (Comp. St. 1918, § 
8739a). 

3. States ©=>12(2) — Boundabt— Navigable Sîtieam. 

Relative to transporting whisky into Tennessee from Missouri, in vio- 
lation of Act March 3, 1917, § 5 (Comp. St. 1918, | 8739a), In the absence 
of évidence of avulsion, the mlddle of the navigable channel of the Missis- 
sippi as It then exlsted is to be taken as the state llne. 

4. Ceiminal Law <S=>862 — Infebences by Juet— Common Knowledge as 

Basis. 

Mereiy from the common knowledge regarding the nature of the Mis- 
sissippi and Its wlnding channel, the jury would be entltled to Ihfer that 
a considérable part of the jonmey down it, for over 100 miles constantly 
opposite Tennessee, of defendant's llglit draft small power boat, the nat- 
ural effort of which would be to make as straight a course as possible, 
had been wlthln the llmits of Tennessee. 

«gssFor other cases see fcame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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5. Intoxicating I/IQTJOBS iS=>236(1) — Tbanspobtation into Prohibition 

State— Evidence. 

Evidence held to support conclusion that défendant had aetually trans- 
ported liquor across the state Une In the Mississippi into Tennessee, ami 
wlth intent that It should flnally remain there. 

6. Intoxicating Liqxjobs <©=138 — ^Transportation into Prohibition State. 

Relative to transporting liquor into a prohibition state in violation of 
Act March 3, 1917, § 5 (Comp. St, 1918, § 87?>Qa), défendant having aetually 
transported whisky in hîs boat across the state Une lu Mississippi 
Into Tennessee, and wlth Intent that It ahould flnally remain in that state, 
it was Immaterial that he had Incidentally gone out agaln wlth hls boiit 
and cargo, or that he was outside it when arrested. 

7. Intoxicating Liqxjobs <S=223(2) — ^Variance— Place. 

Variance between indlctment for transporting liquor Into a prohibition 
state, charging transportation to a certain point therein, and proof that 
defendant's joumey ended two or three miles short of that point, he be- 
ing arrested on hls joumey, was Immaterial. 

In Error to the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Tom Bishop was convicted of transporting Hquor into a prohibi- 
tion state, and brings error. Afïîrmed. 

A. B. Galloway, of Memphis, Tenn., for plaintifï in error. 

Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before KNAPPEN and DENISON, Circuit Judges, and HOL- 
USTER, District Judge. 

DENISON, Circuit Judge. [1, 2] Bishop was convicted of bring- 
ing intoxicating liquor from Missouri into Tennessee. Act March 3, 
1917, c. 162, § 5, 39 Stat. 1069 (Comp. St. 1918, § 8739a). _ He was the 
owner of a tramp gasoline launch plying upon the Mississippi river. 
At Caruthersville, Mo., he took on a load of whisky and started down 
stream. There are, on the Tennessee shore 20 or 30 miles above Mem- 
phis, two landings, Richardson's and Pleasant View ; the latter is S 
or 6 miles below the former. Tennessee officers, stationed upon the 
river bank about halfway between thèse two landings, observed Bish- 
op's boat passing. They put out in their boat, discovered the char- 
acter of his cargo, and brought him and his boat to the shore. He 
was asked by the officers the destination of the whisky; he said he 
did net know, and that his helper had the bills of lading. This helper 
thereupon produced some kind of bills of lading, which gave the name 
of the consignée and the place of the destination as Lake Providence, 
La. Each pne of the cases was marked with the same consignée and 
destination. The sufficiency of the évidence, in order to make a case 
for submission to the jury and upon the theory that the state of Ten- 
nessee was, in truth, the final intended destination, dépends upon state- 
ments made by this helper to the officers in the présence of Bishop, 
and ndt denied by him. Bishop had said that they were intending to 
land at Pleasant View to pick up the owner of the whisky. The help- 
er said that they expected the owner of the whisky to meet them either 
at Richardson's or Pleasant View with two trucks upon which to un- 
load the whisky; that they had prepared to land at Richardson's, if 

®=aFor other casea see same topic & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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they had received a signal, but, receiving no signal, were going on to 
Pleasant View. If the owner was to meet them and unload the liquor 
onto trucks, the inference that it was intended for transportation to 
Memphis would be practically inévitable; and this testimony of the 
helper was plainly substantial évidence which, when Bishop failed to 
question its accuracy, tended to show his participation in transporting 
into Tennessee for permanent stay in that state; and the claim that 
there was no évidence to support the verdict is not sustainable, unless 
for the reason now to be stated. 

[3-6] The record is very vague and unsatisfactory as to whether 
Bishop and his boat had crossed the line inlo Tennessee before the 
officers took charge. This question, apparently, was not brought to 
the attention of the court below in any clear way, if at ail ; what was 
said upon the trial seemed to indicate only that respondent depended 
upon the lack of any landing in Tennessee; and the briefs and ar- 
guments in this court indicated that attention had not been given to 
the question as to the précise location of the state line in the river. 
However, since it does not appear that Bishop had anything to do 
with purchasing or ordering Ihe liquor, the conviction cannot be sus- 
tained, unless the record fairly indicates that he had crossed the state 
line while he was still acting voluntarily. 

There is nothing to indicate that, at this point in the river, there 
had been any avulsion such as considered in Arkansas v. Tennessee, 
246 U. S. 158, 173, 38 Sup. Ct. 301, 62 L. Ed. 638, L. R. A. 1918D, 
258, and it therefore is to be taken as settled that the state line at 
this point between Missouri and Tennessee, when this boat was seized, 
was the middle of the navigable channel as it existed at that time. 
Arkansas v. Tennessee, supra, and cases cited 246 U. S. pp. 169-172, 
38 Sup. Ct. 301, 62 L. Ed. 638, L. R. A. 191 8D, 258. 

The testimony is that the boat was "in midstVeam." There is also 
testimony that, at one time, the boat was closely hugging the Tennes- 
see shore ; but this seems to refer to a time after the arrest, when the 
officers were bringing the boat ashore. In view of this fact, and the 
further statement that the navigable channel was hère near the Ten- 
nessee shore, this statement about "hugging the shore" is an unsatis- 
factory basis for any definite conclusion. However, the boat had 
traveled down the river, constantly opposite Tennessee, for 100 miles 
or more, and it would be very strange if it had not repeatedly crossed 
over the center of the navigable channel and entered upon Tennessee 
territory. The natural effort of this light draft small boat would hâve 
been to make as straight a course as possible, and this would hâve 
taken it east of the center every time the channel made a bend to the 
west. We think that the jury would be clearly entitled to infer, mere- 
ly from the fact of this journey and the common knowledge regard- 
ing the nature of the river and its winding channel, that a considérable 
part of the journey had been made within the limits of Tennessee. 
When to this we add the fact that they intended to land at Richard- 
son's, if they were signaled, and would naturally hâve drawn in close 
to that landing, and the further fact that no déniai that this had oc- 
curred, nor any claim that Bishop had constantly kept his boat in Ar- 
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kansas, seems to hâve been made at the trial, we think there is no 
doubt that the évidence in the case, coupled with matters of judicial 
and common knowledge, fairly supports the conclusion that Bishop 
had actually transported the liquor across the state line into Tennes- 
see and with the intent that it should finally remain in that state. If 
this is true, the fact that he had incidentally gone out again with his 
beat, or even was outside the state at the moment of his arrest, would 
not be material. Jones v. United States (C. C. A. 6, May 6, 1919) 
259 Fed. 104, C. C, A. . 

[7] The indictment charged transportation "to Pleasant View." 
The proof showed that Bishop's journey ended two or three miles 
short of Pleasant View. We cannot think this a material variance. 

The conviction is afiEirmed. 



CENTRAL VANNINA v. LOPEZ. 

(Circuit Court of Appeals, First Circuit. May 26, 1919.) 

No. 1380. 

tiAWDLOBD AND TENANT <g=>213(l) ReNTAL PAYMENT — PEPOSIT IN COURT. 

The obligation to pay rent at the tenant's domicile, Imposed by CIt. 
Code Porto Rico, § 1139, when the place of payment is not speclfled in 
the lease, is subject to the itnpUed condition that the landlord, either in 
person or by agent, is présent to receive payment, and where the landlord 
or agent Is not présent to receive payment, the tenant is not obllgated 
to deposlt the rental In court, under the provisions of section 1144 et seq. 

Appeal from the Suprême Court of Porto Rico. 

Unlawful détention action by Teresa Lopez against the Central 
Vannina. A judgment for défendant was rêver sed by the Porto 
Rico Suprême Court,. and défendant appeals. Reversed and remand- 
ed, with directions. 

Jorge V. Dominguez, of San Juan, Porto Rico (Coudert Bros., 
of New York City, on the brief), for appellant. 

Joseph B. Jacobs, of Boston, Mass. (Jacobs & Jacobs, of Boston, 
Mass., and Luis Munoz Morales, of San Juan, Porto Rico, on the 
brief), for appellee. 

Before BINGIiAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

BINGHAM, Circuit Judge. This is an action of unlawful de- 
tainer, brought by Teresa Lopez against the Central Vannina to re- 
cover possession of certain rural properties in Porto Rico leased by 
her to the défendant. 

The rental under the lease was originally fixed at $120 per month, 
but was afterwards, by agreement of parties, reduced. It was re- 
served in the foUowing terms : 

"The canon or rate of rents of this présent lease Is $120 a month, whlch the 
lessee corporation shall pay to lessor, the owner of the properties, at the ex- 
piration of each month." 

or other cases see same toplc & KEY-NUMBER Iti ail Key-Numbered Dlgests & Indexes 
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The place where the payment was to be made was not stated in 
the lease. 

The action was brought August 24, 1916, and the complaint alleged 
that the défendant had not paid the rent due for the préviens month 
of July. The défendant denied this, and alleged as a spécial défense 
that payment had not been in any way demanded from the défendant, 
either by the plaintifï or any other person, and that neither the plain- 
tiff nor any other person in her behalf had corne to the domicile of 
the défendant with the purpose of demanding payment of the rent 
for July. 

In the district court of San Juan it was found that the rent for 
July, 1916, had not been paid; that the plaintiflf's domicile was 
Caguas, and the defendant's domicile San Juan; that the plaintiff 
had no représentative residing at San Juan to whom payment of the 
rentals could be made; and that she had taken no steps for the col- 
lection of the rental for the month of July. It was held that the de- 
fendant was not in default as to the payment of the rent, and that 
the action should be dismissed. In discussing the matter the court 
said: 

"In accordance wlth the contract, the défendant corporation Is bound to pay 
the rentals at fhe expiration of each month ; but thls obligation must be com- 
plied wlth in the domicile of the Central Vannina, as preseribed by sectlor» 
1139 of the Revlsed Civil Code. The lessee Is bound to pay, after the rentala 
become due ; but It Is not neeessary for it to move eut of its domicile, and if 
the lessor wlshes to be falthfully paid, wlth no Ineonveniences whatsoever, 
she must authorize somebody to recel va in her name the payment of the rentals 
due In the domicile of the défendant corporation. While no opportunlty be 
ofifered to the lessee to make payment, it cannot be sald that the latter has 
breached the conditions agreed upon In the contract as to payment of the 
monthly rentals due" — cltlng Revlsed Civil Code, §§ 1139, 1477. 

On appeal to the Suprême Court the décision of the district court 
was reversed. The Suprême Court, howevcr, agreed with the dis- 
trict court (1) that by the terms of the lease the rent became due 
at the expiration of each month; (2) that under section 1139 of 
the Code the place of payment was the domicile of the défendant 
corporation, the contract not expressly fixing the place at which 
payment was to be made; and (3) that the district court was right 
in holding that the défendant lessee was not obliged to go away from 
its domicile to pay the rent. But it held that, inasmuch as the de- 
fendant could hâve made the payment without moving out of its 
domicile, even though no one appeared to demand it, by complying 
with the provisions of section 1144 et seq. of the Civil Code, it should 
hâve done so, and was therefore in default; that no demand of pay- 
ment was neeessary. 

Section 1472 of the Civil Code provides : 

"The lessor may judlclally dlspossess the lessee for any of the foUowing 
causes: * » * 
"2. Default in payment of the price agreed upon." 

No question is raised, and none properly could be, that under the 
terms of the lease and the provisions of section 1139 of the Code 
the rent was payable monthly at the domicile of tlie défendant in 



200 259 FEDERAL REPORTKB 

San Juan at the expiration of each month, and the question îs wheth- 
er, under tiie circumstances presented in this case, the défendant can 
be said to be in default, and subject to being dispossessed of the leas- 
ed property. 

As before pointed out, the Suprême Court was of the opinion 
that the défendant was in default, although the rent was payable at 
its domicile in San Juan, and the plaintiff did not réside or appear 
there in person or by agent to receive payment at the time designated ; 
that it was still necessary for the défendant, in order to perform its 
obligation under the lease and escape a default, to hâve made a "con- 
signation" by depositing the money in court in accordance with sec- 
tion 1 144 et seq. of the Civil Code. The Civil Code provides : 

"Sec. 1144. If the créditer to whom the tender of payment has been made 
should refuse to aecept it, wlthout reason, the debtor shall remain released 
from ail llabllity by the consignation of the thing due. 

"The same effect shall be produced by the consignation alone when made in 
the absence of the creditor, or when the latter should be incapacitated to ae- 
cept the payment when it Is due, and when several persons elaim to bave a 
right to collect it, or when the instrument mentioning the obligation has been 
mislaid. 

"Sec. 1145. In order that the consignation of the thlng due may release the 
obligée, notice thereof must previously be glven to the persons interested in 
the fulflUment of the obligation. 

"Consignation shall hâve no effect when not strictly in accordance wlth the 
provisions governing payment. 

"See. 1146. Consignation shall be made by depositing the things due at the 
disposai of the judicial authority before whom the tender shall be proven in 
a proper case and the notice of the consignation in other cases. 

"After thé consignation has been made the persons interested shall also be 
notlfied thereof." 

If it be assumed that, under the civil law, a demand is not necessary 
to put the lessee in default, it does not follow that where the rent is 
payable at a given time and place, and the lessor is neither domiciled 
at that place nor présent in person or by agent to receive payment 
on the appointed day, a lessee should be held in default and subject 
to be dispossessed of the leased property. The provision of the Code 
as to consignation or payment into court is not a part of the obliga- 
tion of the lease, but is a mode provided by law by which the lessee 
may not only avoid the payment of interest or costs, should an action 
be thereafter brought against him for the rent, but also obtain a dis- 
charge from the obligation itself, while a tender would only relieve 
him from costs and interest. 

As the rent in this case was payable at a given time and place, 
namely, on the expiration of each month at the domicile of the les- 
see, the obligation to make payment at the time and place was sub- 
ject to the implied condition that the plaintiff, either in person or by 
agent, would be présent to receive payment; and as payment could 
not be made in accordance with the ternis of the lease because of 
the plaintiff's failure in this respect, the défendant cannot be held 
to hâve been in default. 

The judgment of the Suprême Court of Porto Rico is reversed, 
and the case is remanded to that court for further proceedings not 
inconsistent with this opinion, with costs to the appellant. 
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FISH V. PENNSTLVANIA CO. 

(Circuit Court of Appeals, Sixth Circuit. June 4, 1919.) 

No. 3254. 

RAir,EOADS <S=>350(13) — Action foe Injuey at Ceossing — Contbibxjtoey Nég- 
ligence. 

In an action for injury to a passenger on an auto truck, struck by a 
train at a râilroad crosslng, évidence hcld not to justify direction of a 
verdict for défendant on the ground of contributory négligence. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John M. Killits, Judge. 

Action by Edward Fish against the Pennsylvania Company. Judg- 
ment for défendant, and plaintifï brings error. Reversed. 

Samuel G. Rogers and Luther Day, both of Cleveland, Ohio, for 
plaintifï in error. 

F. H. Waters, of Akron, Ohio, for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
WALTER EVANS, District Judge. 

DENISON, Circuit Judge. By invitation of the driver, named Rel- 
ier, plaintiff, Fish, was riding with Keller on the seat of a five-ton au- 
tomobile truck as it approached a crossing of the Pennsylvania Râil- 
road. Plaintiff's nine year old boy was with him. When the head of 
the truck was 15 feet from the track, Keller stopped, and he and Fish 
looked in both directions and listened. Neither seeing nor hearing any 
approaching train, they started on, but when about halfway to the 
track the engine stalled. Plaintiff got off, went forvvard, and cranked 
the engine, looked up and down the track, and signaled to corne ahead, 
and, as the front of the truck passed where he was standing, stepped 
into the seat. Before the truck had finished crossing the track, it was 
struck by a train from the south. Keller was killed, plaintiff badly 
hurt, and the boy somewhat injured. Fish thereupon brought this ac- 
tion in the court below, and it was twice tried without permanent re- 
suit. At the close of plaintiff's évidence on the third trial, the court 
instructed a verdict for défendant, and to review this instruction, Fish: 
brings this writ of error. 

It was assumed by the court below, and is conceded by both parties, 
that the évidence tended to show négligence by the râilroad. Taken 
most strongly for plaintiff, the proof was that the train was running 
from 60 to 70 miles an hour, and gave no warning of its approach to 
this crossing. The instruction was based upon plaintiff's contributory 
négligence. 

The truck was going east. Shortly south of the crossing, the râil- 
road, as it comes north, curves to the right. The westerly bow of this 
curve was occupied by a train standing on a switch track east of the 
main track, so that one standing upon the highway could see south along 
the track only as far as this curve, and, as he moved to the east, and ap- 
proached the track, the doser he came, the shorter his range of view 

Ê==>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexée 
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down the main track. The instruction given to the jury was based upon 
a supposée mathematical démonstration that when Fish left his place of 
comparative safety upon the ground, and stepped upon the moving 
truck, the train was in plain sight, and the danger to the truck was im- 
minent. This resuit is reached by Computing the extrême distance 
which the truck could hâve traveled after Fish mounted it, and before 
the collision, its rate of speed, and thus the time consumed, the speed 
of the train, and hence the greatest possible distance which can be at- 
tributed to the train at the critical moment. From thèse comparisons, 
it is said that the train could not bave been over 500 or 600 feet away, 
and must hâve been plainly visible. 

We are not satisfied that any definite and conclusive computation 
leading to this resuit can be based upon this record. There are too 
many éléments of uncertainty, and a minute variation in any one of 
thèse éléments destroys the démonstration. We first observe that the 
computations rest upon the inerrancy of the sole witness, the nine year 
old boy, who testified at this trial two years later. It is right to as- 
sume that he was an honest witness, giving his best recollection of 
everything; but the jury is not bound to accept from such a witness 
his estimâtes of time and distance as perfectly accurate, particularly, 
when the inferences therefrom tend to show that two capable men 
were guilty of suicidai carelessness. If the distance from the track to 
where the truck first stopped was 20 or 25 feet, instead of 15 feet, 
or if Fish walked tAvo or three steps toward the truck before mounting 
it at the west rail of the track, the computation is upset ; and neither 
of thèse suppositions would be so substantially variant from what 
the witness said, or would so impeach his testimony, that the jury might 
not hâve adopted one or the other as the most reasonable explanation 
of the event. The margin is too close to allow for the trifling errors 
in recollection or mistakes in estimâtes commonly found in the testi- 
mony of even the best witnesses. This situation illustrâtes the diflfer- 
ence between the instant case and our opinion in Hurlburt v. Erie Co., 
221 Fed. 911, 137 C. C. A. 481. There, there was a clear vision of the 
track for a quarter of a mile, and the estimâtes of the witness as to 
the speed of the horse and buggy, or the place they began to watch 
out for the train, could be greatly modified and varied without af- 
fecting the resuit. 

We next observe it is assumed that the truck was running not less 
than 2 miles per hour. There is no testimony fixing the speed, but this 
rate was thought to be the reasonable minimum ; on the contrary, wé 
think it is not uncommonly to be observed that a heavy truck, start- 
ing up from a standing position to cross over a railrpad track, some- 
times moves very slowly — say as slowly as 1 mile an hour — for the 
first few feet; and if this assumption is permissible, the computation 
is again upset, for not more than five or six seconds need bave inter- 
vened between the appearance of the engine around the curve and 
the collision. Much is made of the statement that the truck "slowed 
down" to allow plaintiff to mount it; from this it is inferred that the 
truck was moving rapidly enough to permit the speed to be reduced, 
but still without stopping. However true this would be of a truck 
under f uU headway, it can hardly be accepted as an infallible descrip- 
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tion of precîsely what happened when the truck was Just gettîng start- 
ed. When this boy is speaking of an occurrence only 7 feet ahead 
of where the truck started, the distinction between slowing down and 
going slowly is not enough to support an instructed verdict. 

Still further, it is assumed that after Fish had gone upon the track 
and signaled to come ahead, and as he stood on or near the track with 
his back to the south, it was his duty to turn around and look again to 
ihe south before he mounted the truck. This might be true as matter 
of law, if a substantial interval had elapsed after the first look ; but, if 
the time intervening was only two or three seconds, it cannot be im- 
peratively concluded that a reasonably prudent man would Jiave tunied 
around and looked again. Such interval only covers the time neces- 
sarily consumed in preparing to mount and mounting the truck. 

Again, it is not at ail inconsistent with the testimony that the place 
where the truck stalled and stopped was so close to the rail that it 
would seem to Keller and Fish to be in danger from a passing train, 
even though measurements and reflection would hâve shown the lack 
of danger. It follows that the attention of both might well hâve been 
concentrated on the task of getting the truck across the track, and hence 
that their duty of looking out for an approaching train cannot be judg- 
ed by the same strict standard as if there had not appeared to be an 
emergency. 

This history of the case indicates that the questions of fact involved 
are close, and the inferences necessary to support the right of action 
may not appeal to ail as the probable ones ; but we are not convinc- 
ed that ail reasonable men must agrée in concluding that Fish did not 
exercise ordinary care under the circumstances. 

The judgment must be reversed, and the case remanded for a new 
trial. 



BRRRY V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. Aprll 7, 1919.) 

No. 3257. 

iNDICTitENT AND INFORMATION <S=»154 WaIVEU OF OBJECTIONS FAILUBE 

TO Demur. 

Failure to demur to tlie Indictment waives ail ob.iections thereto, ex- 
cept tlie objection that some substantial élément of the crime was oraltted 
therefrom. 

PEE.TTJRY iS:x32Ï)(1)— INDICTMENT MaTERIAIITT OF STATEMKNT — MODE OF 

Pleadinq. 

The materiallty of n perjnred statoment may be allcRcd In an Indict- 
ment, eitber by an allégation of materiallty or by pleading facts wlilcb 
show materiallty. 
Pekjtjkt "©=25(6) — Indictment — Materiality of Statement — Sdfficiency 
OP Allégation. 

An Indictment for per.lury, whlch alleged that défendant raade and 
filed with the reglster a false afTidavit of worU done concerning.a désert 
land entry then peuding sulTiciently allèges the materiallty of the fals« 
affidavit, under lie statute requirlug proof of the expenditure of money 
on improvoments. 

'oT otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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4. PerJUET ®=3l9f2) — INDICTMENT — SUFFICIENCT — ACTION BT GOVEENMENT. 

Under Criminal Code, § 125 (Oomp. St. § 10295), Imposing a penalty on 
any one who states under oath material matter which he does not beîieve 
to be true, an indlctment charging perjury by making a false affldavit of 
proof of improvements on a désert land claim is not fatally defective for 
failure to charge tbat the affidavit was accepted and acted upon by tbe 
government. 

5. Perjury (®=>26(%) — Indictment — Falsity of STATEirENT. 

An indictment charging that défendant made affldavit In support of a 
désert land claim that a certain sum was expended for clearing and 
breaking 20 acres of land, which he knew to be false, and that no clear- 
ing or breaking had been done upon the tract of land described in tlie 

affldavit, sufficiently alleged the falsity of the affidavit. 

t 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Charles Berry was convicted of perjury, and he brings error. Af- 
firmed. 

The plaintiff in error was convicted upon an indictment charging him with 
perjury in making an affidavit. The indictment allèges that the affidavit was 
made conceming a désert lànd entry then pending in the United States land 
office as the testimony of a witness in raaklng the annual proof of improve- 
ments upon certain lands described therein, "and which said affldavit is in 
the words and figures followiug, to wlt: I, Charles Berry, * • • do 
solemnly swear * * » there was expended for the ultimate réclamation 
of said land during the firsit year after date of entry the sum of $160, as is 
specifically set forth in the foUowing items, to wit: For first clearing and 
breaking at $8 per acre for 20 acres in S. W. % of S. W. % of sec. 11, $160, 
* * * he, the said Charles Berry, then and there well knowing that said 
affidavit was wholly untrue and false, and that no clearing or breaking what- 
ever has been done upon said tract of land described in said affldavit as afore- 
said." The indictment further charges that the affidavit was made as the 
testimony of a witness In making the yearly proof of improvement upon cer- 
tain land described therein, and that the affiant stated: "My knowledge in 
regard to the existence of said improvements was obtained from personal 
examination, and the values thereof are reasonably stated." 

Duke Stone, of Los Angeles, Cal., for plaintiff in error. 
Robert O'Connor, U. S. Atty., and W. Fleet Palmer, Sp. Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating ?he facts as above). The 
plaintiff in error moved in arrest of judgmenl in the court below, on 
the ground that the indictment does not charge facts sufficient to con- 
stitute an offense against the laws of the United States. The same ob- 
jection to the indictment is presented in this court, and it is now argued 
that facts are not set forth in the indictment to show that the évidence 
alleged to hâve been falsely given was material to the issues or the 
facts, or that the affidavit was received, accepted, or acted upon as the 
affidavit required by law, and that the indictment is fatally defective, 
for the reason that the affidavit states that there was expended for réc- 
lamation of said land $160 for clearing and breaking, whereas the as- 

®=»For other cases see same toplc & KEY-NUMBEB In aU Key-Numbered Digests & Indexes 
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signing portion charges the falsity of the affidavit to consist in the fact 
that no clearing or breaking had been donc. 

[1-3] By failing to demur to the indictment the plaintiff in error 
waived ail objections thereto, except the objection that some substantial 
clément of the crime was omitted theref rom. Dunbar v. United States, 
156 U. S. 185, 192, 15 Sup. Ct. 325, 39 L. Ed. 390; Boren v. United 
States, 144 Fed. 801, 75 C. C. A. 531 ; Oesting v. United States, 234 
Fed. 304, 148 C. C. A. 206. The materiality of a perjured statement 
may be made to appear either by an allégation of its materiality (Mark- 
ham V. United States, 160 U. S. 325, 16 Sup.Ct. 288, 40 L. Ed. 441), 
or by pleading f acts which of themselves show its materiality (2 Bishop, 
New Crim. Proc. § 921 ; Ammerman v, United States, 185 Fed. 1, 
108 C. C. A. 1). The materiality hère appears from the facts pleaded. 
It is alleged that the affidavit was made and filed with the register "in 
and concerning a désert land entry then pending in the said United 
States land office." The statute required proof of the expenditure of 
money on necessary improvements and proof of the manner in which 
it was expended, and thereby made such proof material. Markham v. 
United States, 160 U. S. 319, 320, 16 Sup. Ct. 288, 40 L. Ed. 441 ; Hen- 
dricks v. United States, 223 U. S. 178, 32 Sup. Ct. 313, 56 L. Ed. 394; 
United States v. Smull, 236 U. S. 405, 35 Sup. Ct. 349, 59 L. Ed. 641. 
[4] Nor is the indictment fatally defective, in that it contains no 
charge that the affidavit was accepted and acted upon by the govern- 
ment. Noah v. United States, 128 Fed. 270. 62 C. C. A. 618 ; section 
125 of the Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1111 
fComp. St. § 10295]) imposes a penalty upon any one who, "having tak- 
en an oath bef ore a compétent tribunal, officer, or person, in any case in 
which a law of the United States authorizes an oath to be administered, 
* * * that any written testimony, déclaration, déposition, or certifi- 
cate by him subscribed, is true, shall willfuUy and contrary to such oath 
State or subscribe any material matter which he does not believe to be 
true." 

[5] Nor should the indictment be held defective on the ground that 
the affidavit on which perjury is predicated falls short of alleging that 
breaking or clearing was donc on the land but states only that a certain 
sum of money had been expended on the property for clearing and 
breaking. The clear intendment of the language of the affidavit is that 
clearing and breaking to the value stated had been done on the land, 
and the falsity of the affidavit is sufficiently set forth in alleging that 
no clearing or breaking had been done, and that the plaintifï in error 
knew that the affidavit was whoUy untrue and false. 
The judgment is affirmed. 
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EMERSON V. S. S. KRESGE CO. 



(Circuit Court of Appeals, Elghth Circuit. May 13, 1919. Rehearing Uenie<t 

Septeiriber 1, 1919.) 

No. 5228. 

Négligence ©=1.34(3) — Action for Négligence — Sufficienct or Pkoof. 

Evidence tliat a candy coiinter in defendant's store was pbu-ed near 
the head of a stairway, and tliat a bin thereon was fllled so high tliat 
sorae pièces spllled on tbe stairway, upon one of which phiintiff .stepped 
and was injured, held Insnfiieient to establish defendant's negliseuce ; 
tliere being no évidence that Its employés habitually spilled candy, or 
that tliey l^nevv of it in this instance. 

Amidon, District Judge, dissentlng. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action at law by Mrs. Susie McC. Emerson against the S. S. Kresge 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

William R. Gentry, of St. Louis, Mo. (Mark D. Eagleton, Oscar 
Habenicht, M. F. Watts, and Edwin W. Lee, ail of St. Louis, Mo., 
on the brief), for plaintifï in errdr. 

James A. Waechter, of St. Louis, Mo. (John F. Lee, of St. Louis, 
Mo., on the brief), for défendant in error. 

Before CARLAND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

STONE, Circuit Judge. Suit for personal injuries caused by sHpping 
on stairway in defendant's store. At the close of ail the évidence the 
court directed a verdict for the défendant, on the ground that there 
was no évidence of négligence on the part of défendant. The sole 
question is the sufficiency of the testimony to authorize submission of 
tiie case. 

Défendant conducts a ten-cent store on two floors, connected by 
a stairway. No complaint is made of the construction or lighting of 
this stair. The theory of the pétition is that while descendihg the stair 
plaintiff slipped, because of a pièce of candy (jelly beaii) which had 
fallen on the stairs or near the head thereof . 

Plaintiff contends that she introduced substantial évidence of nég- 
ligence, in two or three particulars, to wit, that a candy bin, whereon 
jelly beans were piled and frorn which they might fall upon the flobr, 
was placed near the head of the stairs; that the candy thereon was 
piled higher than the sides of the bin ; that net long before plaintiff 
passed that way down the stairs an employé had spilled jelly beans on 
the floor near the stairvï-ay while pouring thcm into the bin. 

Having in mind the contentions of jjlaintiff and the ru!e that the 
évidence must, in this character of question, be viewed in the light 
most favorable to her, the évidence bearing upon the accident and its 

(gz^B-or other cises see same topic & KEY-NUMB.'3R in ail Key-Xumbeied Digesta & InJoxes 
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cause has been tvvice carefully and fully read. Thus viewed, it shows 
that plaintiff slipped while on the stairs near the top, because ôf à jèlly 
beau upon which she had stepped ; that immediately after the acci- 
dent she noticed part of a mashed jelly bean on her shoe, and three or 
four other jelly beans on the stairs ahead of her and on the floor; 
that a counter upon which was a bin containing jelly beans was just at 
the side of the stair head; that the bin was full of jelly beans, piled 
higher than the sides of the biii ; that not more than a half hour be- 
fore, and probably somewhat less than that time, an employé had 
poured a supply of jelly beans into this bin, and had spilled a few on 
the floor near the stair head. We shall not consider the testimony of 
défendant in contradiction of the above, but only such as was admitted 
by or undenied by plaintiff. Such évidence is that the stairway was 
well constructed, having handrails and corrugated métal treads on 
the steps, clearly lighted, and swept at half-hour intervais by a porter. 
It is not négligence to place a candy counter near a stair head. There 
is no évidence that the candy was habitually piled in the bin on the 
counter in such a way as to naturally or probably fall over the sides 
of the bin upon the floor or stairs. There is no évidence that any of 
defendant's employés knew that any candy had fallen on the floor 
when it was eniptied into the bin a short while before the accident, 
nor are the circumstances such as to charge défendant with such knowl- 
edge. 

The judgment is afïîrmed. 

AMIDON, District Judge (dissentîng). I am unable to concur in the 
foregoing opinion. I accept the fair and clear statement of facts 
therein made. From them I think a case was made for the jury. De- 
fendant owed the plaintiff ordinary care. Whether it performed that 
duty in permitting the candy stand at the head of the stairs, loaded as 
it was with candy beans likely to shp therefrom, the danger to custom- 
ers of the candy falling upon the stairs, the fact that plaintilï's injury 
seems to hâve been caused from falling by reason of her stepping 
upon a candy bean, thèse facts, in my judgment, made a case for the 
décision of the jury as to whether défendant performed its duty to 
plaintiff. It is as much the duty of a merchant to bestow his goods 
so that they are not likely to cause injury to his patrons as to properly 
maintain and light his stairs. In this contiection I think défendant 
would be responsible for the négligence of its employés in filling the 
candy bin so that it would overflow, whether the défendant had notice 
or not. Filling the bin was within the scope of the employé's duty, so 
as to make défendant responsible for his négligence. 
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BERRTMAN v. TJNITBD STATES. GOLD v. SAMB. TUCKER v. SAME. 
(Circuit Court of Appeals, Sixth Circuit. June 30, 1919.) 
Nos. 3264, 3265, 3277. 

1. Intoxioating Liqttobs <g=s>236(l) — ^Teanspoetation— Rhjed Amendment— 

Evidence— SuFFioiENCY. 

In a prosecution for vlolating the Reed Amendment (Comp. St. 1918, § 
8739a), brought againf3t défendants, who clalmed that the whisky which 
they procured in Kentucky and transported into Tennessee was destined 
for Arkansas, évidence held suflBcient to sustain a conviction. 

2. Intoxicatinq Liquoks ®=138 — ^Tbanspobtation— Rked Amendment— Vio- 

lation. 

It is not a violation of the Reed Amendment (Comp. St. 1918, § 8739a) to 
carry intoxicating liquors from a state ta which sale was allowed across 
a State in whlch sale was prohibited, where the liquor was destined for 
a third State In which sale was permltted. 

3. Cbiminal Law <©=>534(1) — Confession — Corroboeation. 

In prosecution for vlolating the Reed Amendment (Comp. St. 1918, $ 
8739a), évidence held sufflcient to corrobora te the confession of the défend- 
ant that he had brought the liquor from another state. 

4. Cbiminal Law iS=535(2) — Confession— Cobeoboeation—Coepus Delicti. 

Defendant's confession that he had transported liquor across the state 
line held sufllciently corroborated by the further évidence. 

In Error to the District Court of the United States for the West- 
ern District of Tennessee ; John E. McCall, Judge. 

Bob Berryman., Sam Gold, and J. B. Tucker were convicted of 
violating the Reed Amendment, and they severally bring error. Af- 
firmed. 

Clarence Friedman and Abe Cohn, both of Memphis, Tenn., for 
plaintifï in error Berryman. 

Clarence Friedman, of Memphis, Tenn., for plaintifï in error Gold. 
Ralph Davis, of Memphis, Tenn., for plaintifï in error Tucker. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before KNAPPEN and DENISON, Circuit Judges, and HOL- 
LISTER, District Judge. 

DENISON, Circuit Judge. The plaintifïs in error in thèse three 
cases were convicted of violating the Reed Amendment (Act March 3, 
1917, c. 162, 39 Stat. 1069 [Comp. St. 1918, § 8739a])— Berryman and 
Gold upon a joint indictment. They were arrested (Tucker at one time 
and place, and Berryman and Gold at another) in the state of Tennessee, 
some 50 miles northeast of Memphis, and while driving towards Mem- 
phis an automobile filled with intoxicating liquor. Our récent déci- 
sion in Laughter v. United States, 259 Fed. 94, 170 C. C. A. 162, 
January 17, 1919, covers ail the questions involved in ail cases, except 
as to the points now to be mentioned. 

[1, 2] Berryman and Gold claim that the évidence did not justify 
the submission of their case to the jury. Both of them testified on 

^=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the trial that they had procured the liquor in Paducah, Ky., and were 
bringing it from that place. They lived in Memphis, where they were 
partners in operating a taxicab line, and they had driven from Mem- 
phis to Paducah for the purpose of getting the liquor. Their guilt, 
under their own statement, is not to be doubted, except for the fact 
that they also claimed that they had procured it for a man in Helena, 
Ark., and that, when arrested they were making the through trip from 
Paducah to Helena for delivery there to him. If this was true, they 
were not guilty, since the sale of liquor in Arkansas was not pro- 
hibited. United States v. Gudger (April 14, 1919) 249 U. S. 373, 39 
Sup. Ct. 323, 63 L. Ed. 653. However, the facts brought out on 
cross-examination threw grave doubt upon the truth of so much of 
this story as involved the Helena destination, and the jury was 
under no obligation to believe it. From ail the facts, it was an entire- 
ly legitimate inference that Memphis was the final destination of the 
liquor; and the jury may, of course, convict upon legitimate inferenc- 
es, as well as upon direct testimony. 

[3] In Tucker's Case, the additional point mainly urged against the 
judgment is that there was no sufïicient proof of the corpus delicti to 
corroborate the defendant's confession. The proposition that there 
must be such corroborating évidence in order to justify a conviction 
is not questioned by the District Attorney, but he afifirms the exist- 
ence of such évidence. The testimony is that Tucker, at the time 
of his arrest, admitted that he got the liquor in Paducah and was car- 
rying it to Memphis. It is said that this was the only évidence tend- 
ing to show one élément of the crime charged, viz. transportation 
across the state line into Tennessee, and that, since the crime was not 
complète without this Interstate transportation, the commission of the 
crime had not been shown at ail, except by this confession. Without 
going at ail into the refinements of the légal rule, there are two an- 
swers to this contention, either of which is sufificient : The first is that 
the rear cushion of the automobile had been taken out, apparently to 
facilitate the packing of the load which was being carried, and Tuck- 
er had in his possession an express receipt therefor, issued at Paducah, 
indicating that he had been in Paducah and delivered this cushion to 
an express company for transportation to Memphis. This distinctly 
tended to show that the journey on which he was then engaged began 
in Paducah. 

[4] The other answer is that the liquor itself was there and was be- 
ing transported, and its présence, in Tucker's charge, under thèse 
circumstances, was strongly corroborative of his statement that he 
had brought it across the state line. Especially is this true, in view 
of the fact that he could not hâve purchased it in Tennessee, nor 
could any one hâve delivered it to him in Tennessee, without violating 
the Tennessee law, and it is a fair presumption, and in Tucker's fa- 
vor, that he procured it where he could easily do so without violating 
any state law, rather than where its acquisition must hâve been sur- 
reptitious, difficult of accomplishment and in défiance of the laws of 
the state. Rivalto v. United States, 259 Ped. 94, 170 C. C. A. 
259 F.— 14 
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Ï62 (January 17, 1919), and see Robilio v. United States, 259 'Fed. 
101, 170 ce. A. 169 (March 5, 1919). This view also disposes of 
the contention that it was error to cliarge that the possession of the 
liquor gave ttie confession sufficient corroboration. 

The convictions and sentences must be affirmed in ail three cases. 



CRONOPOLOUS V. PENNSTLVANTA CO. 

(Clrcoilt Cîourt of Appeals, Slxth Circuit. Marcli 5, 1919.) 

No. 3205. 

1. Bailboads <S=3359(1) — Injtjey to Peuson on Tuack — Dtjtt to Tbespas.skes. 

A railroad company is not liable for injury to a trespasser on its 
traclîs, unless its employés linew, or were cbargeable with notice, that 
he was in danger, and nevertheless proceeded wantonly or with reck- 
less indifférence. 

2. Eaileoads <S=»391(1) — Liabilitt fob Injurt to Pbrson on Teack — Tres- 

PAS8EB WANTON ACTS. 

A flying switcli of cars, whlle dangerous, wtien made in ttie yards or 
private right of way of the railroad company, does not indicate wanton- 
ness or reclîless Indifférence of employés making It towards a trespasser, 
of whose présence they are not shown to hâve had knowledge. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action at law by Thomas Cronopolous against the Pennsylvania 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

In the court below a verdict was instructed In favor of the défendant 
company In the action which Cronopolous had brought against it to recover 
his damages for injuries from one of the company's locomotives. Through 
some injury to a car or a package, potatoes, which were being transported 
by the railroad company, had been scattered on the ground alongslde of, 
and perhaps between tlie rails of, one of its tracks along its private right 
of way in the city of Canton and in the interval between two streets which 
crossed the right of way at right angles. In the early evening, but after 
dark, Cronopolous and a companion were engaged in picking up thèse po- 
tatoes. While they were so engaged and were alongslde the track, one of 
defendant's yard engines came up in some swltching opération ; it was push- 
Ing four cars and puUing four. Two men on the englne, presumably the de- 
fendant's engineer and flreman, saw and spoke to the two men plcklng up 
potatoes. Cronopolous fiUed the basket and went home with it. He came 
back after more, and then his companion went home with another basketful, 
intending to empty It aud return. Whlle thus alone, and between or near 
the rails, and facing west as he was picking up potatoes and progressing in 
that direction, Cronopolous was struck by freiglit cars coming from the east 
niaking a flying switch, and which approached without light or warning. 

Wm. J. Dawley and Francis R. Marvin, both of Cleveland, Ohio, 
for plaintiff. in error. 

Thomas M! Kirby, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

or other cases seè same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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DENISON, Circuit Judge (after stating tlie facts as above). [1] 
It is plain that plaintiff was a trespasser upon the railroad property. 
He was not merely there without any license or right ; he was engag- 
ed in appropriating to his own use property in which the railroad had 
at least a bailee's title. As between himself and the railroad, he was 
stealing the railroad property. There is no reason why there should 
be, in his favor, any relaxation of the rule as to injuries to a trespass- 
er, which rule goes at least as far as to hold that the railroad is not 
liable for such injury unless its employés knew or were chargeable with 
knowledge that he was in danger, and nevertheless proceeded wanton- 
ly or with reckless indifférence. Kansas City Co. v. Cook (C. C. A. 
6) 66 Fed. 115, 121, 13 C. C. A. 364, 28 L. R. A. 181 ; Louisville Co. v. 
McCiish (C. C. A. 6) 115 Fed. 268, 273, 53 C. C. A. 60; Felton v. Au- 
brey (C. C. A. 6) 74 Fed. 350, 356, 20 C. C. A. 436; Louisville Co. 
V. Womack (C. C. A. 6) 173 Fed. 752, 754, 97 C. C. A. 559; Dickson 
V. Chattanooga Co. (C. C. A. 6) 237 Fed. 352, 354, 150 C. C. A. 366, 
L. R. A. 1917C, 464. There is no testimony fairly tending to bring 
Cronopolous within the protection of this rule. In the first place, 
there had been a substantial interval after he was seen by the en- 
gine crew and before he was hit. In the meantime, he had filled 
his basket and gone away. If the engine crew had then investigat- 
ed, they would hâve found he was not there. No railroad man saw 
him after the beginning of that second trespass during which he was 
hurt. 

[2] In the next place, it is the merest surmise that the flying switch 
was being made by the same switching crew, members of which had 
seen him a while before. The first engine, with its eut of cars, had 
gone back to the east. The yards were located about a block east, and 
the cars which hit plaintiff were propelled from that direction and 
from or from near the yards. Even if we overlooked the fact that 
the flying switch was presumptively ordered by a yardmaster or by 
a conductor, and that neither one of thèse would naturally hâve been 
on the first engine, still there is an entire lack of connection between 
the employés who saw the plaintiff and the employés who later caus- 
ed the injury. It cannot be thought that notice to the first engine crew 
of the temporary présence of thèse trespassers imposed on that crew 
any duty to give notice to the remainder of the defendant's employés 
in and about the yards. Thirdly and finally, when the engine crew saw 
plaintiff, he was in a place of safety. Notice that plaintiff, upon one trip 
of the engine, had been picking up property along the right of way, but 
at a safe distance from the tracks, would not be notice that upon the 
next trip he would be between the tracks or close to the rails. A flying 
switch is dangerous, and suggests, if it does not import, négligence as 
against strangers rightf ully upon the track ; but, where it is used in the 
yards or private right of way, we are not prepared to say that it in- 
dicates wantonness or reckless indifférence, as against those of whose 
présence there is no more notice than hère appears. 

We are compelled to think that, under the undisputed facts, plaintiff 
was in a place of danger solely at his own risk, and that there was no 
évidence justifying recovery. 

The judgment is affirmed. 
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STACT & BRAUN et al. v. PARISH OF NATCHITOGHES. 

(Circuit Court o£ Appeals, Fifth Circuit. June 16, 1919. Rehearing Denled 

October 7, 1919.) 

No. 3363. 

COUNTIES <g=>182 — ROAD DiSTBICTS SALE OF BoNDS BEEACH OF CONTEACT BY 

BiDDER. 

An uncondltional bidder for bonds of a road district, who voluntarily 
made a deposit, to be applied on the purchase if tlie bld was accepted, 
and retained by the district as llquldated damages If he refused to take 
them, helâ, not entitled to recover the deposit on such refusai on the un- 
justlfied contention that they were învalid. 

In Error to the District Court of the United States for the West- 
ern District of Louisiana; Rufus E. Poster, Judge. 

Action by Stacy & Braun and others against the Parish of Natchi- 
toches. Judgment for défendant, and plaintiffs bring error. Af- 
firmed. 

J. M. Poster, F. J. Looney, and W. A. Wilkinson, ail of Shreve- 
port, La. (Poster, Looney & Wilkinson, of Shreveport, La., on the 
brief), for plaintiffs in error. 

Phanor Breazeale, of Natchitoches, La. (John F. Stephens, Dist. 
Atty., of Coushatta, La., and Scarborough & Carver and Breazeale 
& Breazeale, ail of Natchitoches, La., on the brief), for défendants 
in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. June 3, 1916, the police jury of Natchi- 
toches parish, La., ordered an élection in road district No. 19 on a 
proposition to issue $250,000 road bonds. Act No. 199 of 1916, vest- 
ing certain powers with référence to road districts in a board of su- 
pervisors, was approved July 6, 1916, and became effective July 
30th. The élection was held August 22d, and the resuit in favor of 
the bond issue declared August 24th by the police jury. October 30th 
the police jury received bids for the bonds. Seven of the eight bids 
were conditioned upon the effect of the act upon the authority of 
the police jury. The bid of Stacy & Braun was uncondltional (ex- 
cept as to depositories) and contained a paragraph as f ollows : 

"As évidence of our good falth In carrying out this ofCer, we are inclosing 
herewith certifled checlî: for $3,500, which checli shall be immedlately returned 
to us if this bid is not accepted; otherwise, to be retained by you as liqui- 
dated damages." 

The bid was not the highest, but, on account of its uncondltional 
character, was accepted, and the check was cashed. The bonds were 
printed in accordance with the wishes of the bidders, but they sub- 
sequently declined to take them. Suit was instituted by the bidders 
:o recover the $3,500; the pétition alleging that the police jury did not 
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have power (1) to receive the returns of the élection, tabulate the 
vote, and proclaim the resuit, nor (2) to advertise for bids, receive 
them and issue and sell the bonds. 

In the case of Crow v. Board of Supervisors, 141 La. 1017, 76 
South. 182, the validity of thèse bonds is established, and the right 
of the police jury to receive the returns, tabulate the vote, and pre- 
claim the resuit of the élection declared. The opinion also déclares: 

"Whether it [police jury] or the board of supervisors was the proper authori- 
ty, unJer the circumstances, to direct the Issue of the bonds, is immaterial, in 
View of the fact that such direction v^as given by both." 

The reasons upon vk'hich the court bases the right of the police jury 
to act in any respect after the Act No. 199 of 1916 became effective, 
would doubtless sustain authority to issue and sell the bonds prior 
to the organization of the board of supervisors. This board was not 
organized until January 5, 1917. In the meantime the police jury 
was actually discharging ail the duties which had theretofore been im- 
posed upon it by law. It was the de facto governing authority. The 
constitutionality of the new act was in question, and, even under its 
terms, some of the "governing authority" was in the police jury. As 
the légal governing body of the parish, and as actually in control of 
the road districts, the police jury was undertaking to sell road bonds 
of the district. With knowledge of the facts, with knowledge of Act 
No. 199, and charged with knowledge of the law, plaintifïs distinct- 
ly waived ail questions as to the authority of the police jury, and 
deposited with them, as représentatives of the district, the fund which 
they now undertake to recover upon the ground that, because of Act 
No. 199, the police jury could not represent the district. 

The bonds are valid. The district, so far as appears, has never 
repudiated the authority of the police jury, denied the validity of 
the contract resulting from the acceptance of plaintifïs' ofifer, or re- 
fused to deliver the bonds upon compliance with the terms of the 
offer. The board of supervisors was organized January 5, 1917, and 
there is no allégation or proof that they, at any time, repudiated the 
contract, refused to carry it out, or placed any obstacle in the way 
of its consummation. There is a complète absence of anything to in- 
dicate that plaintiffs have been, or are, unable to get ail for which they 
contracted. They have voluntarily turned over money to the dis- 
trict and authorized the district to keep it, either as a payment on bonds 
to be purchased by them, or as liquidated damages, in case, for any 
reason, they may choose not to take the bonds. There is complète 
absence of légal or équitable grounds upon which a recovery by plain- 
tiffs could be based. 

The judgment is affirmed. 
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ADAMS V. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit April 28, 1919.) 

No. 5237. 

WlTNESSKS <&=>52(7) COMPETEKCY — HUSBAND AND WlFE— WlTNESS FOR EACB 

Othek. 

In a criminiil proseciition in a fédéral court against a wife, tier hus- 
band Is not a compétent wltuess in ber bebalf agaiu.st tlie objection of 
tbe prcsecutiou. 

Stone, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Eastern. 
District of Oklahoma; Ralph E. Campbell, Judge. 

Criminal prosecution by the United States against Cora Adams. 
Judgment of conviction, and défendant brings error. Affirmed. 

J. C. Denton and Frank Lee, both of Muskogee, 0kl., for plaintiff 
in error. 

C. W. Miller, Sp. Asst. U. S. Atty., of Muskogee, 0kl. (W. P. Mc- 
Ginnis, U. S. Atty., of Muskogee, Okl., on the brief), for the United 
States. 

Before CARLAND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. The défendant was convicted and sen- 
tenced for carrying on the busi'ness of a retail liquor dealer without 
having paid the spécial tax provided by law. Three errors are as- 
signed : 

1. The introduction in évidence of the Meeks subpœna. This point 
is not worthy of discussion. The subpœna and return tended to show, 
if anything, what défendant claimed; that is, that Meeks was a myth. 

2. The refusai of the court to allow John Adams to be-sworn as a 
witness in his wife's behalf. This was not error. Johnson v. United 
States, 221 Fed. 250, 137 C. C. A. 106; Stein v. Bowman, 13 Pet. 209, 
10 L. Ed. 129; Bassett v. United States, 137 U. S. 496, 11 Sup. Ct. 
165, 34 L. Ed. 762 ; Hopkins v. Grimshaw, 165 U. S. 342, 17 Sup. 
Ct. 401, 41 L. Ed. 739. 

The amendment of Rev. St. U, S. § 858, by Act June 29, 1906, c. 
3608, 34 Stat. 618 (section 1464, U. S. Comp. St.), applies to civil 
cases only. Hendrix v. United States, 219 U. S. 79-85, 31 Sup. Ct. 
193, 55 L. Ed. 102. Counsel for défendant thinks it is time the above- 
mentioned rule of the common law was changed, and cites Rosen v. 
United States, 245 U. S. 467, 38 Sup.^ Ct. 148, 62 L. Ed. 406. 

The Suprême Court can overrule its own décisions, but until over- 
ruled they are binding on us. In Benson v. United States, 146 U. 
S. 325, 13 Sup. Ct. 60, 36 L. Ed. 991, the prosecution called the wife, 
and the défendant did not object; held, there was no error. But in 
Stein v. Bowman, supra, the court decided that the rule that husband 

^;c3For other cases see same topic & KKY-NUMlîISR in ail Key-Numbered IJigesto & Imieies 



ADAMS V. UNITED STATES 215 

(269 F.) 

and wife cannot be a witness for or against the other did net establish 
a privilège vvhich may be waived by either. We think the record in 
the présent case must be regarded as if the United States objected. 
Wlien the husband was called, counsel stated that he assumed there 
would be objection, and the court then ruled without a formai ob- 
jection by the United States; but the court and counsel treated the 
matter as if the United States had objected. We think we should do 
the same. Of course, the wife waived the objection, if it was a privi- 
lège that could be waived; but the United States did not. The rule 
under discussion is founded partly on public pohcy. 1 Greenleaf on 
Evidence, § 332. 

3. There was no errer in refusing to charge as requested in rela- 
tion to decoy évidence. Rosen v. United States, 161 U. S. 29, 16 Sup. 
Ct. 434, 480, 40 L. Ed. 606; Grimm v. United States, 156 U. S. 611, 
15 Sup. Ct. 470, 39 L. Ed. 550; Montgomery v. United States, 162 U. 
S. 410, 16 Sup. Ct. 797, 40 L. Ed. 1020; Scott v. United States, 172 
U. S. 343, 19 Sup. Ct. 209, 43 h. Ed. 471 , 25 L. R. A. 341, note. 

Judgment affirmed. 

STONE, Circuit Judge. I am compelled to dissent, because I be- 
lieve error was committed in the exclusion of the husband, who was 
oiïered as a witness. The wise public policy, which forbids a husband 
or wife to testify as to confidential communications, is intended, by 
preserving such confidences from disclosure, to préserve unshattered 
the sacredness and integrity of the marriage relation, which is so vital 
to the stability of our civilizatîon. The thought is that married peo- 
ple should be made safe in their communications to each other by the 
assurance that neither will be permitted to violate such confidences. 
It is essentially and solely for the benefit of the parties involved, and 
serves no further useful purpose. 

Where both husband and wife voluntarily waive this confidence 
and désire the disclosure, not only does the .sole basis of the rule, and 
therefore the rule itself, vanish, but there comes into force the car- 
dinal considération of presenting to the jury ail possible information 
bearing upon the issues in the case. It may be entirely proper to hold 
that the préservation of the close marriage relation by strict protection 
of its confidences is more important than the procurement of conviction 
by évidence obtained through the rupture of that confidence, so basic 
in our civilization. I cannot conclude that such a purpose is consum- 
mated by closing mouths which both husband and wife wish opened 
to prove lack of criminaHty by either. Is the marriage relation or is 
Society benefited by preventing a husband or wife from thus coming 
to the aid of the other in a time of dire need, and to promote justice? 
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MAYER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1919.) 

No. 3169. 

1. Ckiminal Law <g=742(l) — Jubt as Judqe of Oredibilitt. 

The jury Is the sole judge of the credibility of wltnesses In a prosecu- 
tion for crime. 

2. CriminAl Law <®=3628(7), 683(2) — Indictment and Information <S=>121(1) — 

Bill of Paeticulars — Testimony bï Witnesses Not Named on Indict- 
ment— Eebuttal — Discrétion . , 

In a prosecution for eugaglng in the retail liquor business without hav- 
Ing paid the tax required, refusai of blU of particulars, allowance of testi- 
mony for the government of witnesses whose names were not indorsed 
upou the Indictment, and the scope of the opportunity allowing défend- 
ants to meet such unexpected proof, hetd matters restlug in the discrétion 
of the trial court. 

3. Criminal Law <S=>317, 956(1) — New Tbial — Considération of Eeftjsal to 

Testify. 

The fact that défendants did not see fit to take the stand and deny 
the charges made against them could not be allowed to ralse in the minds 
of the jury any Inference of guUt, but It was a raatter proper for the 
court to conslder in passing on a motion for new trial and in decidlng 
whether the refusai to give défendants some delay on account of certain 
unexpected testimony had been seriously prejudicial to them. 

4. Intoxicatino Liquors <g=>169 — Engagement in Business Without Pay- 

ment of Tax — Instruction. 

In a prosecution for engaglng In the retail llquor business without 
haviug paid the required tax, requested charge that, if the jury founa a 
sale of the business by one défendant had been made în good faith, so 
that he was acting as a clerk only, he should be acquitted, held properly 
denied, since In splte of such a good-falth sale he might hâve been guilty, 
through the effect of Pénal Code, § 332 (Comp. St. § 10506). 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Sid Mayer and Joe Persica. were ccnvicted of engaging in the retail 
liquor business without having paid tax, and they bring error. Judg- 
ment and sentence affirmed. 

Frank S. Elgin, of Memphis, Tenn., for plaintifïs in error. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. [1] The plaintiflfs in error were convicted of en- 
gaging in the retail liquor business without having paid the tax re- 
quired by section 16 of the Act of February 8, 1875, c. 36, 18 Stat. 
310 (\J. S. Comp. St. § 5966). They complain that the évidence did 
not justify the conviction. Their motion for new trial upon this 
ground was overruled, and the record makes clear that this court can- 
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not interfère. If the testimony offered for the government was true, 
the défendants were guilty; and the jury is the sole judge of the 
credibility of witnesses. 

[2, 3] Complaint is also made that a bill of particulars was refus- 
ed, and that witnesses were allowed to testify for the government 
whose names were not indorsed upon the indictment/ and that the 
respondents were not allowed fair opportunity to meet this unexpected 
proof. Thèse matters rested in the discrétion of the court, and we 
see no reason to think that the discrétion was abused. The fact that 
défendants did not see fit to take the stand and deny the charges made 
against them could not be allowed to raise in the minds of the jury any 
inf erence of guilt ; but it was a matter entirely proper for the court to 
consider in passing upon a motion for a new trial, and in deciding 
whether the refusai to give respondents some delay on account of this 
unexpected testimony had been seriously prejudicial to them. 

[4] It is also claimed that one of the respondents had sold out his 
interest in the business carried on at this place at a time before the first 
date named in the indictment, and that during the period covered by 
the indictment he was only a clerk for the purchaser. The court refus- 
ed a request to charge that, if the jury found this sale of the business 
had been made in good faith, this respondent should be acquitted. A 
déniai of this request, in the form presented, was right. In spite of 
such a good-faith sale of the business, the respondent might hâve been 
guilty, through the effect of section 332 of the Pénal Code (Act March 
4, 1909, c. 321, 35 Stat. 1152 [Comp. St. § 10506]). Whether, as a 
matter of pleading, he had a right to insist that he be specifically 
charged as an aider or abetter, is a question we need not consider. It 
apparently did not occur to any one at the trial. Its distinct présenta- 
tion then and there might possibly hâve led to respondent's discharge 
under this indictment, and prosecution under a new one. He may 
hâve preferred to take his chances before this jury. 

The other objections urged do not require notice. 

The judgment and sentence are affirmed. 

1 Only In capital cases Is this indorsement mandatory. Rev. St. 1033 (Comp. 
St. § 1699) ; United States v. Van Duzee, 140 U. S. 169, 173, 11 Sup. Ct. 758, 
35 L. Ed. 399. 
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■ BANK OP REIDSVILLE et al. v. BTJRTON. 
In re REIDSVILLE FERTILIZER CO. 
(Circuit Court of Appeals, Fourth Circuit April 28, 1919.) 
No. 1694. 

1. Bankruptct <S=5351 — PAllT^"BKSHIP— Ceeditors of Partners. 

Where a banUrupt is a partnership, the members or some of tbe mein- 
bere of wblch are themsélvcs partnerships, the creditors of sucli a con- 
stituent flrm are entltled to bave thelr debts flrst paid out of its assets 
before creditors of the bankrupt partnership may participate theretn. 

2. Banketctptcï <S::=309 — Paetneeship— Claims Peovable Against Partner- 

SHIP AND InDIVIDUAL ESTATES. 

A créditer, who holds a note of a banlirupt flrm upon which a part- 
ner bas, as joint màker, surety, or Indorser, made himself indivldually 
liîible, i.s entitled to prove bis claim against both the partnership and 
indlvldual estate. 

Pétition to Superintend and Revise, in Matter of Lavv, Proceedings 
of the District Court of the United States for the Western District of 
North Carolina, at Greensboro, in Bankruptcy; James E. Boyd, 
Judge. 

In the matter of the Reidsville Fertilizer Company, a partnership, 
bankrupt; W. F. Burton, trustée. Pétition by the Bank of Reidsville 
and others to revise an order of the District Court. Reversed. 

W. M. Hendren, of Wînston-Salem, N. C, W. R. Dalton, of Reids- 
ville, N. C, and A. B. Kimball, of Greensboro, N. C. (A. J. Burton, 
of Lawton, Okl., and King & Kimball, of Greensboro, N. C, on the 
brief ) , for petitioners. 

R. C. Strudwick, of Greensboro, N. C. (P. W. Glidewell, of Reids- 
ville, N. C, and Wra. P. Bynum, of Greensboro, N. C, on the brief), 
for respondent. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. The bankrupt, the Reidsville Fertilizer 
Company, was a copartnership, the partners in which were two other 
firms and one individual, trading in a partnership name. At the time 
of its bankruptcy it had outstanding promissory notes, signed net only 
by itself, but by the respective firm names of its partners. No attempl 
appears to hâve been made to secure the adjudication either of the 
member firms or of the individuals who composed them, nor strictly 
speaking were the estâtes of any of them administered in bankruptcy. 
In lieu of so doing the trustée brought suits in the state court against 
the individual members of Williams & Hopkins, one of the firms mak- 
ing up the bankrupt copartnership. The creditors of thèse individuals 
and of the firm of which they had been members intervened in the 
suits. A compromise was finally reached by which the défendants 
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paid $7,500, $3,000 of which went to a creditor of one of the défend- 
ants in his individual capacity, and the remaining $4,500 was turned 
over to the trustée in bankruptcy under a stipulation reserving to ail 
of the creditors of various classes the right to set up in the bankrupt- 
cy court whatever claims they might hâve against the fund so 
brought in. 

The persons whn hold the notes of the bankrupt upon which ap- 
pears also the firm name of the copartnership from whose members 
the $4,500 came say they are entitled to hâve ail of it applied to the 
payment of such notes, which amount to $10,000 or more, and in their 
vievv are obligations of that firm as well as of the bankrupt. The trus- 
tée contends that the creditors, having proved the notes against the 
bankrupt and having in common with its other creditors received a 
dividend of 20 per cent, thereon, cannot set up spécial rights in the 
fund on the theory that they are also creditors of one of the constit- 
uent partnerships. The référée, and subsequently the District Court, 
ruled in favor of the trustée. The creditors holding the notes in ques- 
tion hâve brought the case hère by pétition to revise. 

[1, 2] Where a bankrupt is a copartnership, the members or some 
of the members of which are themselves partnerships, the creditors 
of such a constituent firm are entitled to hâve their debts fîrst paid out 
of its assets before the creditors of the bankrupt copartnership may 
participate therein, precisely as the individual creditors of an ordina- 
ry copartnership hâve the fîrst claim upon his assets. In re Knowl- 
ton (D. C.) 196 Fed. 837; 202 Fed. 480, 120 C. C. A. 610. That 
every creditor who holds a note of a bankrupt firm upon which an in- 
dividual member bas, as joint maker, surety, or indorser, made him- 
self individually liable, is entitled to prove his claim both against the 
partnership and the i'jdividual estate is too well setded for discussion. 
Fourth National P^^nk v. Mead, 216 Mass. 521, 104 N. E. 377, 52 L. 
R. A. (N. S.) 225 ; In re McCoy, 150 Fed. 106, 80 C. C. A. 60. 

It follows the order below must be reversed, and the case remand- 
ed, with directions to treat the $4,500 in question as assets of the con- 
stituent firm of Williams & Hopkins, and to allow the holders of the 
notes in question, of which Williams & Hopkins were joint makers, 
to prove their claims against it. Until they are fully paid there can 
be no participation therein of those persons who are creditors of the 
bankrupt estate, but not of Williams & Hopkins. 

Reversed. 



PANAMA ELECTRIC CO. v. MOYENS. 

(Circuit Court of Appeals, Fiftb Circuit. May 29, 1919.) 

No. 3324. 

1. Evidence i&=>S7 — Laws of Republic of Panama — NECEssrrT of Peoving. 

In an actloii for an injury occurring In the republic of Panama, refusai 
to direct a verdict for défendant on the ground that no évidence was in- 
trodueed of the law of Panama lield error. 
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2. Appeal and Erbor ®=3 1060(3) — Impkopeb Argument of Counsel — Dutt ov 
Court. 

Argument of counsel for a plaintlff to the jury, made with the approval 
of the court, commenting on tlie resuit of a former trial, the poverty of 
plaintlff, the wealth of défendant, and other matters which could not 
properly be shown in the case, held prejudicial errer. 

In Error to the District Court of the Canal Zone; William H. 
Jackson, Judge. 

Action by H. G. Moyers against the Panama Electric Company. 
Judgment for plaintiff, and défendant brings error. Reversed. 

Stevens Ganson, of Panama, R. P., for plaintifï in error. 
E. M. Robinson, of Empire, C. Z., Félix E. Porter, of Ancon, C. Z., 
and Edwin T. Merrick, of New Orléans, La., for défendant in error. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. [1] Suit was instituted in the District 
Court of the Canal Zone by défendant in error Moyers against the 
Panama Electric Company, for injuries to an automobile, resulting 
from an accident which occurred in the republic of Panama. The de- 
fendant asked for an instructed verdict, based upon the fact that no 
évidence was introduced of the law of the republic of Panama. Fail- 
ure to give the requested charge was erroneous. Panama Electric 
Co. V. Moyers, 249 Fed. 19, 161 C. C. A. 79. 

[2] Attorney for plaintiflf, in the argument to the jury, made use 
of the f ollowing language : 

"Gentlemen of the Jury: A former Jury has rendered a verdict in favor of 
this plaintlff for $1,000; the défendant then tooU advantage of a number 
of technicalities, and appealed the case to the United States Circuit Court of 
Appeals in New Orléans, and that court, on a pure technicality, reversed the 
case, and the plaintlff, who was a poor man, has been forced to expend a 
large sum of money — in ail several hundred dollars — to fight thls appeal. 
The défendant Is a rich corporation, with plenty of money, and has attorneys 
employed by the year, and it, like ail other large corporations, resorts to tech- 
nicalities and subterfuges to keep a man like this plaintiff out of his money, 
and this company Is now preparing to appeal from the verdict that you will 
render, and it wUl keep on fighting the case clear to the Suprême Court of 
the United States, simply because It has plenty of money and the plaintiff has 
none." 

The court stated that this argument was proper, "as it dealt with 
things that were matters of record in the case." The argument dealt 
with matters not in the case, and which could not have been properly 
in the case. It was inherently improper, it was improperly approved 
by the District Judge, and it was necessarily prejudicial. The failure 
of the trial judge, upon request of défendant, to instruct the jury to 
disregard the remarks, was erroneous. 

This is. the second reversai of a judgment for plaintifï. If the 
plaintifï has a case entitling him to damages, it is to be regretted that 
his attorney and the coUrt have not permitted him to have the bene- 
fit of a trial in accordance with law. 

The judgment is reversed. 
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LEWIS V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 4, 1919.) 

No. 3307. 

PosT Office ©=335 — Use of Mails to Defbaud. 

One using letters to induee shipments of produce, wltli the purpose of 
converting the proceeds, was guilty of a "fraudulent use of the mails," 
under Kev, St. § 54S0, as amended, by the adoption of the Crirainal Code, 
March 4, 1909 (section 215 [Comp. St. § 10385]), although the letters usea 
stated, "ïou can ship them B. L. attached If you want to, or I will send 
you check as soon as they corne in ;" it not l)eing necessary, to render one 
guilty of such offense, that the letters used disclose a fraud. 

In Error to the District Court of the United States for the Eastem 
District of Louisiana; Rufus E. Poster, Judge. 

Jonathan K. Lewis was convicted of fraudulent use of the mails, and 
brings error. Affirmed. 

Sam A. Montgomery, of New Orléans, La., for plaintiff in error. 

Jos. W. Montgomery, U. S. Atty., and Nicholas Callan, Asst. U. S. 
Atty., both of New Orléans, La., for the United States. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. Plaintifï in error was indicted for "fraudu- 
lent use of the mails." The scheme charged involved the use of letters 
to induce shipments of produce and the purpose to convert the proceeds. 
The indictment is good. The case relied upon by plaintiff in error 
(Faulkner v. United "States, 157 Fed. 840, 85 C. C. A. 204) holds that 
the fact that a circular sent out by a commission merchant contained 
exaggerations, and that he failed to settle with some of his patrons, 
would not sustain a conviction on an indictment under Revised Stat 
utes, § 5480 (Comp. St. § 10385). With référence to fraudulent intent, 
the allégations in the instant case are more comprehensive than the 
proof in the Faulkner Case. Besides, the Faulkner Case was decided 
prior to the amendment effected by the adoption of the Criminal Code 
(Act March 4, 1909, c. 321, § 215, 35 Stat. 1130). The cases of Bett- 
maav. U. S., 224 Fed. 819, 140 C. C. A. 265, and Tucker v. U. S., 
224 Fed. 833, 140 C. C. A. 279, are conclusive against plaintifï in er- 
ror's contention. 

It is insisted that the letter set forth in the first count négatives the 
intent to defraud. The letter contains the foUowing with référence 
to shipment of peas : 

"You can ship them B. Ïj. attached, If you want to, or I will send you check 
as soon as they come in." 

If it were necessary that the "writing * * * sent by the post 
office estabhshment," as an élément of the crime, disclose a fraud, that 
which would make it illégal would render it innocuous. It was not 
the purpose of the law to punish merely the incompétent in crime. 
Efficiency in fraud should not insure immunity. The letter may hâve 
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been well conceîved to establish the relations necessary to the success 
of the scheme charged. Certainly the contrary could not be said, in the 
absence of a statement of facts. 

No errer is found, and the judgment is affirmed. 



STARCH BROS. CO. v. HINMAN et al. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 19, 1919.) 

No. 2572. 

Patents ®=328 — Validitt and Infbingement — Cow Milkinq Apparatus. 
The Hinman reissue patent, No. 13,876 (original No. 1,097,803), for a 
cow mllklng apparatus, held within tbe scope of the original patent, not 
anticipa ted, valid, and infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin. 

Suit by Arthur V. Hinman, Ralph L. Hinman, and the Hinman 
Milking Machine Company, against the Starch Brothers Company. 
Decree for complainants, and défendant appeals. Affirmed. 

For opinion below, see 247 Fed. 346. 

The appeal is from a decree of the District Court flnding valid and infringed 
four claims of appellees' reissue patent No. 13,876 for improvements in cow 
milking machines. The patent deals with that part of the machine into which 
the mllk is drawn by means of a vaeuum formed therein by the exhaust of 
air therefrom, and out of which the milk flows at atmospherie pressure into 
a pall or other réceptacle therefor. The following figure 6 of the patent shows 
the de vice: 

S is the body of the devlce, 
called by the patentée the "milk 
chamber." It is separable at a-e 
for convenient insertion through 
an opening in the top of a pail, 
then screwing the parts together 
for the rigid holding of the de- 
vice while in use, and for ready 
séparation and removal for clean- 
ing. D is a tube extendlng 
through the top and into the 
chamber, with upward extendlng 
nipple for hose attachment to the 
means for exhausting air "from 
the milk chamber, and E is the 
milk inlet with outward nipple 
for hose attachment to the means, 
usually callod "teat cups," for 
Connecting with the teats of the 
cow. Tlils inlet enters at O on 
a tangent to the circumference of 
the chamber. F is the outlet valve 
with blnged attachment outslde 
of the chamber at H by means of 
the arm T, which loosely holds the métal disk which constitutes the valve. 
This outlet valve is set at the angle shown In the figure so that It Is normally 
closed by gravity, but in opération the closing is assisted by the snction from 
the air chamber. The welght of the mllk In the chamber causes the outlet 
valve to open, and as the accumulated milk flows out a suffieient quantity of 
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air enters at the openlng and before the valve agaln closes, to release the 
vacuuni in the chamber and the suction on tbe teat eups produced by the 
drawing of air and mllk through tbe milk Inlet. This helps to produce the 
pulsating elïect or tbe alternating sucking and release o£ the teats necessary 
in the process of milking. 

Tbe claims of wbich Infrîngement is chargea are: 

"11. In a cow milking apparatus, a milk chamber having a valveless Inlet^ 
tneans for exhansting air from the chamber and a substantially air tight 
valved outlet closed by gravity and the exhaust of air from said chamber. 

"12. In a cow milking apparatus, a milk chamber having a valveless milk In- 
let, an air exhaust connection, a milk outlet and an outlet valve positioned out- 
side said chamber and closed by gravity and the exhaust of air from said 
chamber." 

"16. In a cow milking apparatus, a milk chamber having a milk Inlet in 
substantially continuous communication with said chamber durlng the milk- 
ing opération, a milk outlet and a valve for said outlet, said valve supported 
by means located entirely outside the milk chamber. 

"17. In a cow milking apparatus, a milk chamber having a milk inlet, an 
air exhaust connection, a milk outlet, a valve for said outlet, said valve sup- 
ported by means located outside the milk chamber and adapted to discharge 
mllk into a réceptacle at substantially normal atmospheric pressure." 

Fred Gerlach, of Chicago, 111., for appellant. 
Eugène A. Thompson, for appellees. 

Before BAKER and ALSCHULER, Circuit Tudges, and LANDIS, 
District Judge. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
Appellant contends that thèse claims are for a différent invention 
than is disclosed by, or is within the purview of, patent No. 1,097- 
803, 1914, of which that hère involved is the reissue. We find no 
merit in this contention. The différence in the four claims is not so 
much in substance as in the breadth of the claims. They cover the 
same invention. Claims 12, 16, and 17 are new with the reissue, but 
claim 11 was one of the original claims, save that in ihe reissue there 
is added to it the clause "and the exhaust of air from said chamber," 
which does not materially change the scope of.the claim. Claims 1 
and 11 of the original patent sufficicntly indicate to us that the pat- 
entées there intended and undertook to claim the invention hère in 
issue, and that the more amplified claims of the reissue were fully 
justified upon the prior disclosure and claims. 

The invalidity of the claims is asserted on varions prior patent 
grants. With the possible exception of Peik & Lehman 995,804, June 
20, 1911, we find that none of them show the combination of thèse 
claims, and are not in the prior art. This was also the conclusion of 
the District Court and Circuit Court of Appeals of the Second Cir- 
cuit in passing upon the same question, save that they considered Peik 
& Lehman in the same category with the other prior art citations. 
Hinman v. Visible Milker Co. (D. C.) 231 Fed. 174; Id., 153 C. C. 
A. 24, 239 Fed. 896. 

Although the opération of Peik & Lehman is somewhat différent, 
the claims in question are readable thereon, provided its inlet valve 
having an air hole as in the alleged infringing structure be considered 
as the équivalent of the valveless inlet. The Peik & Lehman patent 
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date being withîn two years of the Hinmans' application, ît was open 
to Hinmans to show invention prier to Peik & Lehman. This they 
undertook to do through a device in évidence which they said they 
made some years before, which showed ail the éléments of the claims 
in suit and which they testified worked well. The District Court 
found that this was a réduction to practice by Hinmans antedating 
Peik & Lehman. In the New York suit no attempt was made to car- 
ry back the Hinmans' invention date. 

While we would hâve much hesitancy in excluding Peik & Lehman 
as an anticipation of thèse claims, we are satisfied that under the 
record hère the District Court reached the proper conclusion in finding 
that Hinmans' invention antedated Peik & Lehman. It is true they 
did not for a long time proceed with the manufacture of the device 
they so invented, and made a différent article under their first patent. 
But the évidence established that the device shown was used by them 
long enough to prove that it was practicable and useful, although they 
themselves may not at the time hâve fully appreciated its utility. It 
does not appear to hâve been publicly disclosed or abandoned to the 
public, and the District Court properly concluded it disposed of Peik 
& Lehman as a prior patent disclosure. 

Noninfringement is also strenuously insisted upon. Under the orig- 
inal patent appellees made and sold many of their devices made in ac- 
cordance with the teachings of the original and reissue patents. Prior 
to the reissue appellant began to make milking machines in which the 
chamber part was a literal reproduction of the Hinman device. After 
the granting of the reissue, upon notice they ceased doing this, and 
proceeded to make a milking machine, the chamber of which was an 
upright cylinder closed at the top, through which entered two unob- 
structed tubes, one for the air exhaust and one for the milk inlet, the 
outlet at the bottom being closed by a downwardly opening disk valve 
operated by means of a small arm attached at one end to the under 
side of the disk, and at about its middle hinged on the lower outward 
edge of the chamber, holding the disk which thus constituted the 
outlet valve in normal closed position by means of a counterweight 
at the outer end of the arm. 

Upon further complaiiit and notice by the Hinmans, appellant dis- 
continued putting out this device, or rather changed it by placing the 
milk inlet on the side and near the upper edge of the cylindrical cham- 
ber, and putting in the discharge end of the inlet a hinged disk valve 
held normally closed by its own weight, opening into the chamber by 
means of the pump suction and the weight of the inflowing milk. 
This contest has to do mainly if not entirely with the structure last 
described. 

A valved inlet would escape claims 11 and 12, one élément of which 
is a valveless inlet, and claim 16 which spécifies "a milk inlet in sub- 
stantially continuous communication with said chamber during the 
milking opération." It appears, however, that this valve is not a com- 
plète valve designed as nearly as possible to be air-tight, but has a 
hole in it through which the air passes for facilitating the release of 
tlie vacuum on the teat side of the inlet, and whereby there is présent 
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not only the "substantially continuous communication with said cham- 
ber" as specified in claim 16, but also substantially the same effect as 
would resuit f rom the entire absence of the valve, as provided in claims 
11 and 12. Indeed, it may be said that, to the extent that this so- 
called valve is designed to permit the passage of air through it when. 
it is closed, it is not a valve at ail. But the device clearly falls within 
the broader scope of claim 17, the éléments in the combination of 
which are, a milk chamber with milk inlet, air exhaust connection, 
and a valved milk outlet with the valve supported outside the milk 
chamber, adapted to discharge milk therefrom at normal atmospheric 
pressure. 

The valveless milk inlet to a milk chamber in such a machine is 
not new with this Hinman patent. Not to mention a number of other 
prior patents, it is to be found in an earlier patent to Hinmans, No. 
907,236, December 22, 1908, of which the reissue patent purports to 
be an improvement. Indeed, appellees are not contending that the 
valveless inlet is the invention of the patent in issue, but it is the com- 
bination of such inlet with the other éléments of the respective claims 
that constitutes the invention of the claims; and, the other éléments 
being plainly présent in appellant's device, they contend with much 
reason that the hole in appellant's inlet valve is but a colorable éva- 
sion of the valveless inlet feature of claims 11 and 12. 

We are satisiîed that the District Court made proper disposition 
of the cause, and the decree is affirmed. 
259 F.— 15 
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HTJTCHTNS CAR EOOFÎNG CO. v. STANDARD RY. EQUIPMENT CO. et al. 

STANDARD RY. EQUIPMENT CO. et al. v. HUTCHINS CAR EOOFING CO. 

(Circuit Court of Appeals, Seventh Circuit. March 8, 1919. Rehearing 
Denied. May 6, 1919.) 

Nos. 2556, 2570. 

1. Patkî^ts ®=3328 — Validitt and Infeinqement — Car Roof. 

The Latta & Thompson patent, No. 1,058,989, for a flexible plate car 
roof, held not antielpated, valld, and infrlnged. 

2. Patents ■g=>32S — Intrinqement — Car Roof. 

The Souder patent, No. 763,438, and the Murphy patent, No. 946,823, 
each for a car roof, held not infrlnged. 

Cross-Appeals f rom the District Court of the United States for the 
Eastern Division of the Northern District of Illinois. 

Suit by the Hutchins Car Roofing Company against the Standard 
Railway Equipment Company, the Western Steel Car & Foundry Com- 
pany, the Union Pacific Company, and the P. H. Murphy Company, 
with cross-bill by the Murphy Company. From the decree, both par- 
ties appeal. Reversed on complainant's appeal, and affirmed on cross- 
appeal. 

Cross-appeals from decree dismissing plaintiff's bill seeking an in- 
junction to restrain appellees from inf ringing patent No. 1,058,989, to 
Latta & Thompson, and also dismissing cross-bill of P. H. Murphy 
Company, in which an injunction was sought to restrain appellant 
from inf ringing Souder patent. No. 763,438, and Murphy patent. No. 
946,823. 

Edward Rector and Frank Parker Davis, both of Chicago, 111., for 
Hutchins Car Roofing Co. 

James A. Carr, of St. Louis, Mo., and Robert H. Parkinson, of Chi- 
cago, 111., for Standard Ry. Equipment Co. 

Before BAKER and EVANS, Circuit Judges. 

EVANS, Circuit Judge. Plaintiff, as the owner of patent No. 1,- 
058,989, granted to Latta & Thompson', herein called L. & T., sought 
damages and a restraining order against the défendants, who were 
either the users, manufacturers, or saie agents of car roofs alleged to 
infringe complainant's patent. Défendants denied infringement and 
disputed the validity of the patent. Appellee P. H, Murphy Company, 
counterclaimed, seeking relief against appellant for alleged violation of 
the Souder patent, No. 763,438, dated June 28, 1904, and the Murphy 
patent, No. 946,823, dated January 18, 1910. To this cross-bill ap- 
pellant filed answer, denying infringement. Appellees also asserted 
that P. H. Murphy made and sold cars such as disclosed in the appel- 
lant's patent more than two years prior to the date of the L. & T. ap- 
plication. 

[1] Upon the various issues thus presented the District Judge 
found — 

iSssFor other cases see same topic & KBY-NXJMBER in aU Key-Numbered Digests & Indexe» 
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"the Lntta & Thompson patent vnlid, and prior in time to Mnrpliy. 940,823 (In 
suit) ; plîiintiff liaving carried baclv the effpctive date of invention, by proof 
heyond rcasouable doubt, to the tinie of the disclosure of the pen and ink 
.sketch. April, 1906. Latta & ïlionip.son patent not infringed. Sonder patent 
vaiid, but not infringed. Murpliy patent in suit, JNo. 91ti,S23, valid, not in- 
fringed, and iuferior in date to the Latta & Thompson invention." 

From this decree both parties appeal ; appellees on their cross-ap- 
peal attacking particularly that part of the decree which holds the L. 
& T. patent valid. 

In view of the action taken by P. H. Mtirphy Company in référ- 
ence to its patent, herein called the Murphy patent, a considération of 
the finding of the court on priority first challenges our attention. It 
is appellant's urge that although the L. & T. application was not filed 
until May 29, 1907, nine days later than W. P. Murphy made applica- 
tion for his patent, yet nevertheless L. & T. disclosed their combina- 
tion by a pen and ink sketch as early as April, 1906. In support of 
the Murphy patent it was claimed that in the fall of 1905 sketches were 
made disclosing the structure later embodied in L. & T. patent. 

The District Judge found in favor of appellant on this issue. Our 
examination of the évidence does not warrant a disturbance of this 
finding. 

The significance of this finding is appreciated when we examine 
the file wrapper in respect to the Murphy patent. After L. & T. 
secured their patent, Murphy made application to the Patent Office to 
secure a reissue patent covering some of the claims of the L. & T. pat- 
ent now in issue. The statements there made under oath by Mr. Mur- 
phy are significant. They cannot be reconciled with appellees' présent 
position in référence to the state of the prior art. 

Mr. Murphy, succeeding his father, was a large manufacturer of 
car roofs, and thoroughly familiar with the various kinds in use. He 
had obtained some 50 patents upon car roofs and had expérience in 
contested cases involving questions arising out of prior art citations. 
He was necessarily familiar with what has been termed the Mexican 
car roof. After reading the L. & T. patent, he sought a reissue patent 
to himself, thereby attempting to obtain a monopoly upon certain 
claims now in dispute. In his afïidavit in support of this reissue ap- 
plication he said: 

"That, prior to deponent's invention, there were three gênerai types of métal 
car roofs, namely, Inside métal roofs, outside métal roofs, and ail métal 
roofs." 

"That déponent is informed and believes that the claims of said I^atta & 
Thompson patent dominate deponent's patent No. 94(),S2.'{, and the structure 
therein shown, and thereby deprive déponent and his assignée of the l)enents 
that shoiild inure to them by reason of déponent being the true and tirst in- 
venter of the sub.ieot-matter of said claims; and that according to the déci- 
sion of said Commissioner of Patents in ttie mat ter of said l^atta & Thomp- 
son application, most of the daims of said Latta & Thompson patent were 
patentable to this déponent, and should hâve been Incorporated in his patent 
aforesaid." 

He also sought to amend his spécifications by including, among other 
things, the foUowing: 
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"My plate car roof Is as a whole flexible, because the sheets or plates there- 
of are independently, freely, and movably supported on the carlines or skele- 
ton frame, and are secured thereto as above stated." 

Murphy's claim to a reissue patent covering thèse claims was vigor- 
ously pressed before the department. Notwithstanding thèse state- 
ments, appellees now contend that the patent to L. & T. is invalid, be- 
cause the prior art, and particularly the Mexican Central car roofs, 
clearly disclosed ail that is covered by the claims in suit. It is difficult 
to appreciate how Murphy can expect the court to give serious heed to 
the contentions now made that directly contradict his sworn statement 
when seeking a similar grant from the Patent Office. Prior to any 
controversy between Murphy and L. & T., the Commissioner of Pat- 
ents, in granting the patent, said: 

"Thèse applicants are admlttedly the flrst ones to provide a deslgnedly 
flexible ail métal car root." 

This finding and observation of the Commissioner of Patents is in 
perfect harmony with the claim of Mr. Murphy that on May 20, 1907, 
there were no such car roofs in existence. Entertaining the belief 
that his application, which was nine days ahead of L. & T., would 
entitle him to priority over the latter's patent, he under oath set forth 
the State of the prior art in such a way as to necessarily seriously chal- 
lenge any reflection now made upon that assertion. 

Appellees, having failed to secure this reissue patent, now assert 
that the prior art was f uU of patents for car roofs of the type which L. 
& T. monopolized by their patent. But notwithstanding this inconsist- 
ency we hâve carefuUy examined the prior art, to ascertain whether 
the patent to L. & T. was in fact valid. In considering this question, 
a brief examination of the structure in question will be enlightening. 
In the spécifications of the L. & T. patent we fînd the f oUowing : 

"Generally speaklng, the invention relates to a car roof possessing adéquate 
flexibility and required rooflng rigldlty. As components of the structure there 
are rigid or lôad-supporting metalllc plates, constitutlng In the main the 
primaiy roofiug éléments, and assoclated wlth thèse plates are sultable means 
for foi-ming weather-proof Joints between the plates, which means are so con- 
structed and arranged tliat, while the roof will be maintained weather-tight, 
it will still possess the requlsite rigidity and flexibility to permit the weaving 
actions of the structure." 

In other words, we hâve what in ordinary building parlance might 
be termed the framework, consisting of the transverse beams or car- 
lines of Steel, the longitudinal beams or purlins, the ridge pôle or ridge 
purlin, which skeleton frame, thus composed of carlines and purlins, 
leave rectangular spaces of considérable area over the top of the car. 
Thèse are covered by heavy gauge steel plates, there being a séries of 
thèse on each side, each sheet completely covering the space between 
the carlines from the ridge to the eaves, and thèse sheets are in turn 
flanged downwardly at the eaves and upwardly along the side and at 
the ridge. Each sheet, excepting the end ones, lies in between two of 
the carlines, with the side flanges adjacent to the upstanding flanges of 
thèse carlines. The eaves flange of the sheet occupies the rabbeted 
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portion of the wooden strip or fascia, which is secured against the 
side of the car, and this down-turned flange of the sheet may be, and 
in the preferred form described in the patent is, nailed to the fascia. 
The essence of the invention is found in the above-disclosed rela- 
tionship betwecn the skeleton frame and the sheets or plates, and par- 
ticularly the relationship between thèse sheets or plates and the car- 
lines. In addition thereto, and as a part of the carlines in controversy, 
appellant provided an important élément in the combination, being the 
means for rendering waterproof the joints between the plates or sheets 
and the carlines. A cap is placed over each joint so as to embrace the 
fianges of the two adjacent sheets or plates, and the intervening sheets 
or plates of the foot flange V rests upon the sheets. Herewith is sub- 
mitted a drawing of a car top showing the skeleton made up of the 
purlins. A, the ridge pôle or ridge purlin, B, the carlines, C, the sheets 
of Steel, L, the side, B, the cap, T, with the foot flange V. The manner 
in which the cap, as well as the plates, is attached to the fascia, will 
be referred to later. 




The claims under considération are: 

"1. A flexible plate car roof, comprisliig a skeleton frame, load sustalnlng 
rigld raetallic roofing plates spanniiig open spaces of sald frame, and inde- 
pendently freely movably supported thereon and secured thereto, and weather 
proofing means between adjacent plates permltting sald free independent 
movement. 

"2. A flexible plate car roof, comprislng carlines, load sustalnlng rigld 
metalllc roofing plates spanning the open spaces between sald carlines and In- 
dependently freely movable therebetween, and weather-prooflng means be- 
tween adjacent plates, supported thereby independent of the carlines and per- 
mittlng the Independent movement of the plates." 

"7. A flexible plate car roof, comprislng side plates, metalllc carlines Con- 
necting the side plates, purlins Connecting the carlines, a coverlng composed of 
exposed rigld load supporting métal roofing plates adjacent to but space^ 
from the carlines, caps over the carlines and plate flanges, sald caps being 
spaced from the plate flanges, and latéral foot flanges on the bottom of the 
caps resttng on the plate." 
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"13. In a flexible plâte car roof, an open frame comprlslng carllnes, ex- 
posed rigld load supporting métal rooting plates between the carllnes baving 
îiiarglnal edge flanges adjacent ihe carllnes and caps over the carllnes baving 
slde parts spaced from tbe carllnes and plate tlange,9 and liavlng tbelr lower 
edges arrangcd adjacent tbe plates-to form a weatbering joint therebetweeu." 

In considering the state of the prior art as bearing upon appellaut's 
asserted claim to novelty, it must be admitted that métal roofs as such 
were old, having been used over wooden roofs, under wooden roofs, 
and vvithout the support of wooden roofs. The Mexican Central car 
roofs and the Souder patents well mark the advanced state of the art 
so far as this patent is concerned. The Mexican Central roof had long 
been in use, being built in the United States for the Mexican Central 
Railroad and interchanged with other roads in the United States. Ad- 
mittedly they were a part of the prior art. 

They are distinguishable from the patent in suit, in that they were 
not "designedly flexible," and there was an absence of weather-proof 
means found in two of the claims under considération. It seems their 
substructure was somewhat like the one under considération, consist- 
ing of a ridge pôle, carlines, and purlins. This substructure was cov- 
ered by corrugated métal roofing sheets extending from eave to eave. 
The joints between the sheets were formed by merely overlapping the 
side eaves of the adjacent sheets. At each side of the car there is a 
strip to clamp the eave ends to the frame. This strip is secured to the 
side plate by several lag screws extending through the clamping strip 
and the roofing sheets into the side plate. The sheet was not only 
fastened securely at the ends, but it was prevented from moving rela- 
tively to the substructure by the screws that extended from the clamp- 
ing strips down through the sheets in the side plates. Flexibility was 
obtainable only when the hcles for the lag screws were torn and much 
larger than the screws. Likewise, so long as the flanges were in fact 
waterproof, there was little or no flexibility at this point. Flexibility 
was obtained hère only when the roof was leaky. 

The Souder patent related to — 

"fireproof or metallic roofs for rallway cars or other structures, and had for 
its object a roof applied wlthout the use of nails or screws and tbe several 
parts put together and secured vvitliout solder." 

Its merits, as set f orth in the patent, were : 

"ïbe roof tlius constructed Is without solder beIng appUed to any of its 
seams or joints and vvithout nails or screws to secure it to the car, and tbe 
sections are interchangeable, and any section inay be renewed without inter- 
fering with. its adjacent section." 

While doubtless covering a metallic roof, it is évident that rigidity 
rather than flexibility was sought. The métal sheets were attached 
at three of the four sides of the parallelogram formed by them, which 
of course necessarily prevented that relative movement which was the 
aim and object of L. & T. It is also noticeable that the roof did not 
■ call for purlins. 

Other citations in the prior art need not be specially considered, for 
;they do not as nearly approach the dignity of an anticipation as either 
oî the two just considered. 
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The opposing counsel do not agrée upon the meaning of the word 
"independently," as used in the phrase in claim 1, "and independently 
freely movably supported thereon and secured thereto," and as used in 
claim 2 in the phrase "and independently freely movable therebetween" 
and this différence of opinion leads to a différence in conclusions both 
as to validity and infringement. Appellees contend that this phrase, 
fairly construed, describes plates that move independently and freely 
in relation to each other, while appellant insists that this language de- 
scribes a structure wherein the plates move freely and independently 
of the substructure as well as independently of the weather-proofing 
caps. An examination of the entire patent, the file wrapper disclos- 
ures, and the ruling of the Commissioner in allowing applicant's claims, 
convinces us that appellant's construction of this language is the cor- 
rect one; that it was appellant's roof as an entirety that was to be 
"designedly flexible"; that the roofing plates were to be "independent- 
ly freely movable" in relation to the substructure and the weatherproof 
caps. 

Considering each of claims 1 and 2 as an integer, and giving fui! 
efïect to each élément of the combination, we conclude they are valid. 
This conclusion on the question of validity is confirmed by the fact 
that the varions types of car roofs in actual use on the cars were 
shown the District Judge, who examined them ail carefuUy, and there- 
upon found the claims above quoted to be valid. 

Claims 7 and 13 are narrower; a cap to prevent leakage appearing 
as an added élément in the combination. Both claims Murphy sought 
in his reissue application; claim 13, heretofore quoted, being inserted 
in the reissue application Verbatim, and claim 7 almost Verbatim. Both 
were patentable, according to Murphy, when he was prosecuting his 
application for the reissue patent. Our examination of the prior art 
citations fails to disclose a roof that challenges the accuracy of this 
conclusion. In neither of thèse claims does the phrase "independently 
freely movable" exist to vex us. We agrée with the District Judge 
that both thèse claims are valid. 

Infringement. Claims 1 and 2: Appellees' roof does not embody 
the spécifie form illustrated in the L. & T. patent. But is it not the 
équivalent thereof ? Broadly speaking, L. & T.'s invention covered a 
combination that resulted in a roof having a rigid load support, métal 
roof plates that moved freely in relation to the skeleton frame to 
whicli they were attached, so as to permit distortion to which car 
roofs are necessarily subject, without buckling or other injury to the 
roof plates. True, the éléments as described in the combination, not 
the results, must measure the limits of the claims. But thèse éléments 
should also be read with the desired and attained results as a back- 
ground, rather than be measured by the spécifie or preferred form 
described in the spécifications. The "preferred structure" or the spé- 
cifie description of the combination found in the spécifications, while 
no doubt instructive in construing claims, is too f requently erroneously 
assumed to measure the limitations of the patentee's invention. 

In the présent case the illustrated métal roof plates consisted of two 
séries, one covering but half of the roof, from eaves to ridge. The 
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outer ends of the plates of each séries are bent down over the eaves and 
securely attached to the f ramework ; both outer ends thereby becoming 
rigidly secured to the same coramon rigid member of the framework 
of the car. At the inner ends of the roof plates, at the ridge of the 
roof, there is no attachment. If the plates were secured to the frame- 
work at the inner as well as outer edges, they would necessarily re- 
spond to any distortions of the framework, and would be quickly dis- 
torted and damaged. To attach the plates at the inner edge, leaving 
the outer edge unattached, would not be such a change as would de- 
feat infringement. 

But appellees not only attach the plates at the ridge of the car, but 
they extend the plate f rom eave to eave. If attachment of the plates at 
the ridge of the roof does not avoid infringement, it is not clear how 
the mère use of a single plate extending from eave to eave, in place 
of two plates attached at the ridge, would avoid infringement. In fact, 
the two plates, when commonly attached to the ridge pôle, would for 
ail practical purposes constitute but a single plate. Nor would it mat- 
ter whether the attachment was by a single séries of bolts or a double 
séries. 

But a still better answer, perhaps, to appellees' claim of noninfringe- 
ment, due to the différence in place of attachment, or the présence of 
one instead of a pair of plates, lies in the fact that neither claim specifi- 
cally calls for two séries of plates, nor requires their attachment to the 
frame at the eaves, instead of the ridge. 

Evidence to support the finding that claims 7 and 13 are not in- 
fringed is nowhere to be found in the record. That some of appellees' 
roofs infringe thèse two claims we think is clear. We find ail four 
claims infringed. 

[2] It is unnecessary to consider Murphy's counterclaims. No in- 
fringement of either patent appears. , 

The decree is reversed, with costs, with directions to enter a decree 
enjoining défendants from further infringing claims 1, 2, 7, and 13 
of L. & T. patent, and for damages for past inf ringements. 

As to No. 2570 the decree is affirmed. 



HUDEPOHL BREWING CO. et al. v. HEHLB. 

(Circuit Cîourt of Appeals, Sixth Circuit. May 7, 1919.) 

No. 3246. 

Patents ®=328 — ^Novelty — Disclosube. 

Ttie Hehle patent, No. 1,154,989, for "Improvements in brewing pro- 
cess," held void for want of patentable novelty and for failure to disclose 
how to practice invention after patent expires. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. HoUister, 
Judge. 

^ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Suit by Boniface Hehle against the Hudepohl Brewing Company 
and another. From interlocutory decree for injunction and account- 
ing, défendants appeal. Reversed. 

Walter F. Murray, of Cincinnati, Ohio, for appellants. 
Alfred M. Allen, of Cincinnati, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

DENISON, Circuit Judge. The court below entered the usual in- 
terlocutory decree for injunction and accounting in an infringement 
suit brought against the Hudepohl Brewing Company and another. by 
Boniface Hehle, upon patent No. 1,154,989, issued to him Septem- 
ber 28, 1915, for "improvements in brewing processes." 

The technical matters involved may he sufficiently understood with- 
out détail ed explanation. In the brewing process, the barley (or 
substituted grain) is first, by germination, converted into malt and 
dried. The malt is then ground, and the ground product is placed in 
a vat — the mash tun — and subjected to what ia called the mashing 
process, which may roughly be described as soaking and leaching. 
The final step of this process is called sparging. In it hot water is 
sprayed upon the mass from above, percolates down through the then 
remaining portion of the ground malt, which serves as a filter bed, and 
carries away in solution somc desired éléments of the malt. The total 
product of the mash is a sweet liquor, called wort, and this is the basis 
of further steps in brewing. 

It is the claim of Hehle, both in his patent and in his testimony, 
that the malt-grinding machines and methods in use before his in- 
vention, did not break up the hard ends of the husk, called the "steely" 
ends, and therefore did not expose to the action of the liquid that 
portion of the malt contained in thèse ends, and that such machines 
and methods did not leave the husk in the best form to serve as a filter 
bed. He said: 

"In carrying out my process, T first grlnd the grain In such manner that 
its husks are split longitudinally from end to end, so that the raeal contents 
are frce to fal] out or be otherwise exposed to enxyrnatic artion and water 
durlng the mashing and sparging process. • • • After the husks of the 
grains ha\'e been spllt lengthwlse in the process of grinding, as above describ- 
ed, they are placed in the mash tun, where they constitute a unlform filter- 
bed through which the sparging liquid uniformly percolates and extracts ail 
the désirable éléments from the meal." 

; 

He claims : 

"1. The process of splittlng grains longitudinally, and suhjectlng the same 
to the heated sparging liquid." 

Hehle also devised a machine for grinding the malt, so as to split the 
husks longitudinally. He accomplished this by a spécial arrangement 
of peculiar corrugations upon the grinding rolls, but he makes no réf- 
érence whatever in the spécification to such machine, or to any means 
or method of accomplishing this resuit. It does not appear that any 
patent was issued upon the machine, but it has gone upon the market 
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to a considérable extent, and the évidence strongly tends to show that 
whenthe grain is ground in it and then subjected to the mashing and 
sparging steps, the process is distinctly more efficient than where the 
malt is ground in some other way. Since the materials involved are 
consumed on so large a scale, the aggregate saving is very great. There 
is no room to doubt the utility of the itnprovement which Hehle ac- 
coraplished by his machine and process ; but that composite utility is 
of no importance upon the substantial question hère involved. 

We find some confusion in the arguments as to whether this pat- 
ent is for a grinding process or for a brewing process. If it were 
for a grinding process and were in due form, Hehle's contentions, 
boîh as to vaïidity and as to infringement, would be very forcible; 
but we cannot give it that character. Either one of two reasons is 
sufficient to compel this conclusion. One reason is that the patentée 
names his invention as an improvement in a brewing process, and, by 
his claim, calls only for a combination of two stèps, which combination 
is a brewing process. He does not claim any characteristic élément 
in either step. His claim was obviously intended to secure a monopoly 
upon subjecting to the hot water sparging process grain which had 
previously been split longitudinally by any method whatever. The 
other reason is that the spécification does not assume to disclose any 
device or process for splitting the grain longitudinally; it assumes 
that the person to whom it is addressed will know how to do this ; and 
if the invention and patent were to be considered as for a grinding 
process, the patent would clearly be void for lack of disclosure. 

When we approach the patent from the viewpoint that it is for a 
process of brewing, we find it to be conceded that there is nothing 
new in the combination claimed, except the peculiar form of the 
ground product which was to be treated. Any patentable novelty in 
this form and in its combination with the other step of the process 
must rest upon one of three bases : First, novelty in the existence of 
this form ; second, novelty in the peculiar means by which it was pro- 
duced ; third, novelty in the thought that the grain should be put into 
this form in order to be most useful in this process. We raay at 
once reject the second of thèse bases, for the reason already stated — 
that there is no disclosure whatever nor any claim that Hehle had 
invented any peculiar means of producing this resuit. 

As to the first suggested base, we are not sure that Hehle intends to 
stand upon it. Confessedly it imports no complète novelty. The 
form and the adjustment of the grinding rolls, in order to get the 
product in the best condition for the mash, had been extensively 
studied and developed by millwrights and brewmasters. It is quite 
obvions that, in any grinding, by stones or by rolls, there will be a 
tendency in the grains to présent themselves with their shortest diam- 
eter across the grinding space, and there fore in part with their length 
arranged parallel with the grinding surfaces, and that this would 
often resuit in splitting the huU lengthwise. This inference is con- 
firmed by examining samples of the product produced by Hehle's ma- 
chine, and claimed to be that contemplated by the patent, and samples 
of that produced by the otiier and older machines and conceded not to 
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be the product in question. In the product of the earlier process, a 
considérable share of the husks is split lengtliwise, and in the 
Hehle product, a considérable share of them is not split lengthwise. 
The unexpert eye does not easily distinguish betvveen the two. The 
mcst that can fairly be said for Hehle in this respect, if we give him 
the benefit of ail douhts, is that, in his machine, there was a deliberatc 
purpose to split the husks lengthwise, which purpose was successful 
enough to give character to the product, while, in the older deviccs, 
such lesser lengthwise splitting as occurred was incidental. This sit- 
uation leads us naturally to inf er that it was not new to grind malt so 
as to split the hulls lengthwise; and, if there were doubt about this, 
it would be removed by the facts still to be mentioned. 

This leaves for examination only the third suggested base of pat- 
entable invention, viz. the thought or conception that the hulls should 
be split lengthwise in order to get the best resuit in the mash. For 
the purposes of this opinion, at least, we may concède that, if Hehle 
had been the first in this conception, it would not hâve been neces- 
sary for him to teach any way in which the millwright should shape 
his rolls to get this resuit, and that the known existence of grain which 
was partly in this form after grinding, and the possibility of getting 
it in that form by sufficient pains and expense, would be sufificient to 
justify naming its employment as one of the steps in the process. 
However, Hehle was not the first in this conception. In a standard 
manual of brewing and malting, the Wahl-Henius American Hand- 
Book, published in 1901, it is said: 

"The object of ttie malt niill is to crusli ttie malt for extraction In the mash 
tun. The malt should not be crushed too fine, as such treattnent will Impair 
the ruuning of the wort. Only smooth rollers should be used for cnishing, 
and the huU should be split open lengthwise and not torn, as will happen il 
torrugated rollers are used." 

Hehle makes no answer to the claim that this text-book discloses an 
earlier conception of the thought or idea, upon which alone he can 
stand as the basis of a valid patent, except to say that the Wahl- 
Henius bock proposed to keep the hulls as nearly whole as possible 
and merely split them open, and that, in truth, corrugated rollers, as 
used by Hehle, are better than smooth rollers, because the former, 
properly arranged, will tear the hull into lengthwise shreds, and the 
hulls in this condition make a better filter bed than if they are merely 
split open with as little disturbance as possible. It may be true that 
to split the kernels lengthwise from end to end by corrugated rollers 
properly arranged leaves both meal and hulls in better condition for 
the mash than if the grains are split open lengthwise by smooth roll- 
ers ; but the patent says nothing about ail tîiis. The idea that the 
grain ought to be split open lengthwise was fully disclosed by Wahl- 
Henius, and Hehle discloses nothing more. If common knowledge 
of how to do it is to be assumed, in order to make Hehle's disclosure 
sufficient, it will hâve the same effect upon Wahl-Henius. 

It results that there was no patentable novelty in the process de- 
scribed by Hehle; if he made a valuable invention, as perhaps he did, 
he did not perform his part of the bargain which supports the issue 
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of a patent ; he has not told the public how to practice the invention 
after the patent expires. Mowry v. Whitney, 81 U. S. (14 Wall.) 620, 
644, 20 L. Ed. 860. 

The decree must be reversed, and the bill of complaint dismissed. 



D'AECX SPRING CO. et al. v. MARSHALL, VRNTILATED MATTRESS CO. 

(Circuit Court of Appeals, Sixth Circuit. Jaiiuary 7, 1919.) 

No. 3192. 

1. Patents i®=3328 — Construction — Validity. 

The Marsliall patent, No. 685,160, for a mattress comprlslng a cover 
and a plurallty of transversely extending strips of material stitched at 
intervais to form pockets, etc., and spiral sprlngs arrangea in such pockets, 
heîd valld, showing invention, 

2. Patents ig=>185 — Dbscbiption — Sufficiency. 

Though the patentée did not anticipate the use to which the patented 
article conld be and was put, he Is entltled to protection for such use, 
where the adaptability was inhérent in the structure shown and descrlbed 
in claims and spécifications. 

3. Patents ®=»178 — Claims — Limitation. 

Where a claim defines an élément In ternis of its form, material, loca- 
tion, or function, thereby apparently creatlng an express limitation, and 
the limitation pertalns to the inventive step, rather than to its environ- 
ment, and imports a substantlal function which'the patentée considered of 
importance, forms excluded cannot be considered covered by the patent, 
under the doctrine of equivalency. 

4. Patents <@=»328 — Instruction — Limitations. 

The Marshall patent. No. 685,160, for a mattress, comprlslng a cover and 
a plurality of transversly extending strips of material stitched at inter- 
vais to form pockets, the pocket of one strip alternating with those of 
adjacent strip, and spiral sprlngs arranged in such pockets, held limited 
therein to that form of arrangement, and not to be infringed by a 
mattress similarly constructed, where the pockets were arranged with 
centers equidistant in right-angled directions, so that there was no 
nesting of the sprlngs. 

5. Patents <S=»287 — Infkingement — Damages. 

Tlie président and gênerai manager of a corporation whlch Infringed a 
patent is not individually liable for damages and profits on infringemeiit, 
unless he inflicted the damages or received the profits otherwise than 
through the usual relations between ofHcer and corporation. 

6. Patents i©=»290 — Infeingement Suit — Défendant. 

In a suit against a corporation for infringement of patent, the président 
and gênerai manager. In active control of the corporate afifalrs, may be 
made défendant, so that he may be personally bound and enjoined. 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Suit by the Marshall Ventilated Mattress Company against the 
D'Arcy Spring Company and others. From a decree for complainant, 
défendants appeal. Decree reversed, in order that new decree may 
be entered, modified according to the opinion. 

^zsFor otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Otis A. Earl, of Kalamazoo, Mich., for appellants. 
Taylor E. Brown, of Chicago, 111., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

. DENISON, Circuit Judge. Patent No. 685,160 was issued Oc- 
tober 22, 1901, to Marshall, and became the property of appellee, who 
was plaintiff below. It disclosed a mattress or other cushion having 
a suitable cover, and the résilient body of which was composed of a 
mass of vertical spiral springs; each spring being contained in a cylin- 
drical pocket of fabric closed at the top and bottom, and several of the 
pockets being fastened together at their sides, so that they constituted 
a strip or row of pockets. This was accomplished by taking two strips 
of fabric of suitable width and imposing one upon the other, or by f old- 
ing longitudinally upon itself a strip twice as wide, and then stitching 
transversely at intervais across this double strip. Thus a row of 
pockets was created, and, after the springs were inserted therein, the 
ends were closed by whatever further stitching might be necessary. 
The single daim is : 

"A mattress comprising a cover and a plurality of transversely extending 
strips of textile material arrangea therein and stltched at Intervais to form 
pockets having closed ends, the poeUets of one strip alternating wlth those of 
the adjacent strip, and spiral springs arranged in said pockets, substantially 
as described." 

The court below found validity and infringement, and the défendants 
bring this appeal. 

[1,2] We agrée with the court below that the patent involves in- 
vention and should be sustained. A strip of fabric, thus transformed 
into a unitary séries of pockets containing springs, was new, and it has 
proved to hâve large commercial utility. Perhaps this utility and ex- 
tensive use hâve developed from a method of business not described 
in the patent or anticipated by the patentée, viz. selling the prepared 
spring-containing strip as raw material suitable to be made up into 
a mattress or cushion ; but this adaptability was inhérent in the struc- 
ture shown and described, and the patentee's lack of complète prévi- 
sion is not important. Goshen Co. v. Bissell Co. (C. C. A. 6) 72 Fed. 
67, 74, 19 C. C. A. 13. 

[3, 4] We cannot give to the présence in the claim of the élément, 
"a cover," the limiting elïect which défendants attribute to it. The 
mattress cover showri in the drawing represented only the familiar en- 
vironment or field provided for the opération of the mass of covered 
springs which represented the substance of the invention; and any 
of the varieties of cover found in the défendants' structures (when 
fànished as intended) must be considered within the inventor's mean- 
ing, when he referred to a "cover." 

The difficult question is presented by the clause of the claim which 
reads, "the pockets of one strip alternating with those of the adjacent 
strip." Obviously, there are two ways in which thèse rows or strips 
of pockets may be assembled in order to make a quasi unitary support 
for a cushion top: They may be put together aligned, with pocket 
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centers equidîstant in both right-angled directions, or the second row 
may be moved longitudinally one-half the width of a pocket, and then 
each pocket will enter partially between two pockets of the first row. 
In the former case, the rows are wholly distinct from each other and 
are spaced in both directions the extrême width of the pocket ; in tlie 
latter case, the pockets of one strip alternate with those of the adjacent 
strip and the strips hâve broken joints, or it may be said that the 
pockets are staggered and nested. The question is whether the find- 
ing of infringement should be confined to those structures wliich 
bave the pockets thus staggered (défendants' first form), or whether 
those which bave the pockets of the first class described (défendants' 
second form) are so fuUy the équivalent of the staggered style that 
they cannot escape. The trial court adopted the latter view. 

The rule that an express limitation may not be disregarded and 
the rule that a form équivalent to a specified form also infringes often 
seem to come into conflict. There is no fixed formula by which this 
conflict can be settled, but it must be determined by finding the true 
meaning of "equivalency" in the case to be decided. In a very fair 
sensé and as to most of the functions involved, it is immaterial wheth- 
er strips of pockets are arranged in alternate or opposite mutual rela- 
tion. Considering the scope of the actual invention and of claims 
which might well bave been formulated, there would be little difiSculty 
in finding in défendants' second form the necessary equivalency upon 
which to predicate infringement, if it were not for the expressly stated 
requirement about the relative positions of the strips. We assume, as 
hereafter stated, that this requirement was not inserted under sucb 
circumstances as to estop the patentée from asserting his présent the- 
ory. It follows that the case is to be treated as one of voluntary and 
unnecessary limitation. 

It seems worth while to review briefly some of the controlling or 
leading cases upon each side of the subject and upon which the par- 
ties, respectively, rely. In Winans v. Denmead, 15 How. 341, 14 L. 
Ed. 717, a claim to the frustrum of a cône was held to include as an 
équivalent the frustrum of an octagonal pyramid. It is doubtful wheth- 
er there was so much discrepancy between the letter of the claim and 
the defendant's form as has been thought, since a cône is a pyramid 
with an infinité number of sides, or, as recited in the opinion, "a poly- 
gon of many sides would be équivalent to a circle" ; but, passing by 
this feature of identity, it is clear that the difiference was merely in 
form, and that, in opération and functions and effect, the two were 
identical. The ditïerence in form did not stand for anytlîing else, and 
a rule of equivalency so strict as to exclude from the monopoly one 
form and include the other would tend to raise doubt as to the exist- 
ence of any patentable invention. 

In Metallic Co. v. Brown (C. C. A. 8) 104 Fed. 345, 352, 4-3 C. C. A. 
568, the claim called for an élément located at the side of the horizon- 
tal roasting chamber, but the rule of equivalency served to bring with- 
in this claim a structure in which this élément was underneath the 
chamber. Hère, also, it may be noted that there was not even a lit- 
erai inconsistency, since the word "side" is often applied to the top 
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and bottom sides as well as to the horizontal sides ; but again there 
was no function whatcver indicated by the location at the horizontal 
side as distinguished f rom the location underneath. There was no room 
to suppose that the inventer could hâve thought that the location he 
specified was material to his invention and thus no room to say that 
he intended to make it material. The conclusion was not to be es- 
caped that the inventor used the term only because it was appropriate 
for the spécifie form which happened to be before him. 

In Bundy Co. v. Détroit Co., 94 Fed. 524, 538, 36 C. C. A. 375, 
this court disregarded the superficial distinction between a key which 
is rotated and one which is pushed longitudinally. Hère, again, there 
was nothing whatever new in the form or motion of the key ; the in- 
ventor's forward step pertained to another feature of the mechanism 
and was to be operated equally well by either form of key. It was 
in effect held that the spécifie form of claim référence to an élément 
which was not an inhérent part of the new step, but only pertained 
to a working field therefor, would not be permitted to dominate except 
in the plainest case. 

In Schieble Co. v. Clark (C. C. A. 6) 217 Fed. 760, 133 C. C. A. 490, 
the claim called for a driving shaft in combination with two pair^of 
running wheels, and the défendant brought the driving shaft into di- 
rect relation with one pair of running wheels only; but he had had the 
other two running wheels upon his structure, and ail their functions 
with relation to the driving shaft were performed by a pair of sup- 
plementary and otherwise unnecessary rollers. The case does not go 
as far as some of the others do in disregarding distinctions plausibly 
claimed. 

In Keystone Co. v. Phœnix Co., 95 U. S. 274, 24 h. Ed. 344, the 
claim called for "wide and thin drilled eyebars * * * applied on 
edge." Défendant used round bars, flattened at the ends where eyes 
were drilled, and -(apparently) placed on edge. Though the two forms 
were équivalent enough in a gênerai way, yet since it appeared that the 
"wide and thin" form had thereby additional utility, the claim was 
limited to the form specified. 

In White V. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72, 30 L. Ed. 303, the 
claim specified a lining of textile fabric; défendant used a lining of 
paper. The main object of the invention was accomplished just as 
well by the paper as by the cloth ; but the court, in its often-cited "nose 
of wax" opinion, held that they were not équivalents. The prin- 
ciple seems to be that since cloth and paper are not always équivalent 
and since cloth bas distinctive qualities which the patentée might hâve 
considered important, he would not be allowed to escape his express 
déclaration that he claimed cloth only. This court bas of ten applied the 
same rule. 

A récent instance is found in Arnold-Creager Co. v. Barkwill Co., 
246 Fed. 441, 158 C. C. A. 505. Hère the claim provided that certain 
éléments should be located on the end of the material réservoir, while 
défendant located them upon the side. This court considered the 
change sufiicient to escape infringement, evén though, in a broad 
sensé, there was equivalency. We thought that, by his spécification, 
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the inventor had indicated his intent that the éléments should be upon 
the end and his belief that there was substantial and material advan- 
tage in having them so located ; and we observed that to transf er thèse 
éléments to the side would require considérable reorganization of the 
machine and would entirely do away with certain simplicities of con- 
struction and directness of action which the inventor had believed im- 
portant. Under those circumstances, we thought we could not disre- 
gard the distinction which the patentée had adopted. 

Two of our décisions are urged upon us — one by each party — as 
controlling; but we do not so regard either, when applied to a case 
of voluntary limitation. Vanmannen v. Léonard, 248 Fed. 939, 941, 
161 C. C. A. 57, was a case of estoppel by proceedings in the Patent 
Office. Whether the patentée would hâve been held so closely to his 
specified form if his sélection had been voluntary and casual, rather 
than as evidencing the ground upon which he distinguished the réf- 
érence and secured his patent, need not be considered. The Vrooman- 
Penhollow Case, 179 Fed. 296, 102 C. C. A. 484, is also rightly to be 
thought of as presenting the question of estoppel. The patent issued 
with a requirement that one named roller should be of "much smaller 
diameter" than another named roller, and the défendant had the two 
of the same size. Thjs requirement was inserted after a certain référ- 
ence had been made, but the court thought it did not in fact serve to 
distinguish from the référence, and that since it could not hâve been 
plausibly thought to import differentiation and since the référence 
was amply distinguished otherwise, and the différence in size had no 
function whatever, the patentée could not be charged with having rep- 
resented the relative size of the roUers to be a patentable différence. 
It was therefore held that there was no estoppel to prevent the pat- 
entée from afterwards claiming that the two forms were équivalent. If 
it had appeared to the court that the "smaller diameter" was — or that 
the inventor probably thought it was — important to the full accom- 
plishment of his theory of the machine, there would h'ave been a différ- 
ent case presented. 

From a review of thèse and other familiar cases, we think it is safe 
to deduce the proposition that where the claim defines an élément in 
terms of its form, material, location or function, thereby apparently 
creating an express limitation, where that limitation pertains to the 
inventive step, rather than to its mère environment, and where it im- 
ports a substantial function which the patentée considered of impor- 
tance to hifi invention, the court cannot be permitted to say that 
other forms, which the inventor thus declared not équivalent to what 
he claimed as his invention, are nevertheless to be treated as équivalent, 
even though the court may conclude that his actual invention was of a 
scope which would hâve permitted the broader equivalency. Applying 
this rule, we find that placing the transverse rows of pockets in this 
alternate nested relation requires the rows to be set about one-fourth 
doser together than if aligned, and therefore increases the cost of 
filling the required cushion surface. Certainly this disadvantage would 
not hâve been specified, unless it was important. Its distinct utility 
lies in the fact that a large part of the space which would otherwise 
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be unoccupied between the upper coils of the springs is filled with 
similar springs, so that the supporting surface becomes considerably 
more unitary and the effect is correspondingly smoother and more uni- 
form, and in the further fact that when the springs are thus placed in 
much closer contact, the pocket is more especially useful in preventing 
intermeshing of the springs, and in the further fact that when thus 
placed the spring-containing pockets mutually support each other in 
their upright position in distinctly greater decree than if they did net 
hâve the close-fitting alternate relationship. 

We think the conclusion must follow that the expressly stated lim- 
itation cannot be overcome by applying the rule of equivalency, and 
that the patentée intended and understood his monopoly to be con- 
fined to a structure in which the springs had the alternate relation- 
ship which he specified. We are confîrmed in this conclusion as to 
his intent by what occurred in the Patent Office. He urged upon the 
Examiner the présence of this limitation as a reason for distinguishing 
from a référence, the Examiner replied that the distinction did not 
import patentable novelty, and the subject-matter was thereafter drop- 
ped from discussion, yet the limitation was retained until the end; 
and Marshall, therefore, after the subject had come to his attention, 
declared his behef that the distinction was important. Though there 
may not be much rea! différence between relying upon an existing claim 
détail to avoid a référence and inserting a new détail for the same 
purpose, yet it is the latter action which créâtes the ordinary estoppel, 
and we assume, without deciding, that the record does not show 
that technical estoppel which often bas been developed in this class of 
cases. 

Plaintiff urges that this limitation pertains not to a mechanical élé- 
ment but only to a matter of location, and, hence, that a more libéral 
rule of equivalency should be applied. We cannot see that it is doctri- 
nally important whether the élément said to be missing in défendants' 
structure is a mechanical élément or any other kind of an élément. The 
matter of location or mutual arrangement may be less often vital than 
the matter of présence of a mechanical part, but this will be because 
of the peculiar facts of the case and not because of any gênerai rule. 
Plaintiff ajso urges that the claim is sufficiently met if the pockets 
are capable of alternation, even though not so asserabled, and says that 
the pockets which are aligned in défendants' cushion (second form), 
as marketed, will, with use, fall into nested position. If this resuit hap- 
pens, it is incidental and accidentai. Owing to the différence in top area 
occupied by the springs in the two methods, it is évident that any 
partial shifting from the aligned to the nested position injures the 
cushion. This cannot be intended. Marshall's thoupht that the cushion 
cover needed that more perfect support given by tlie nested, as com- 
pared with the aligned, form is further shown by his later patent, 
issued on a copending application, in which he showed and claimed the 
aligned form, provided with supplementary smaller springs, arranged 
to fin the openings between the larger ones. 

The second form must be held to be noninfringing. 
259 F.— 16 
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[5, 6] The individual défendant, D'Arcy, the président and gênerai 
manager of the corporation, was held personally liable for accounting 
as well as for injnnction. This is complained of hère, although it is 
is not entirely clear that the point was ever brought to the attention 
of the district judge. It is the rule in this circuit that such individual 
liability for damages and profits on infringement does not exist un- 
less the officer inflicted the damages or received the profits othervvise 
than through the usual relations between officer and corporation. Mc- 
Sherry Co. v. Dowagiac Co., 160 Fed. 948, 965, 89 C. C. A. 26. There 
is neither allégation nor proof of any extraordinary relation in this 
respect, and the accounting for profits and damages should not hâve 
been ordered against D'Arcy. As to the propriety of making such a 
managing and directing officer as D'Arcy was a défendant in order 
that he may be personally bound and enjoined, we hâve already ex- 
pressed our approval of the view in the First circuit, rather than that in 
the Seventh. National Co. v. Leland (C. C. A. 1) 94 Fed. 502, 507, 511, 
37 C. C. A. 372; Cazier v. Mackie Co. (C. C. A. 7) 138 Fed. 654, 71 
C. C. A. 104; Proudfit Co. v. Kalamazoo Co. (C. C. A. 6) 230 Fed. 120, 
140, 144 C. C. A. 418. For this purpose and to this extent we consider 
D'Arcy an "active participant," within the exception specified in West- 
ern Co. V. Northern Co. (C. C. A. 6) 135 Fed. 80, 89, 67 C. C. A. 553. 
If so, he is liable for the costs of the défense which he actively di- 
rected. The exemption from costs which we sanctioned in Ohmer Co. 
v. Ohmer, 238 Fed. 182, 194, 151 C. C. A. 258, had référence to the 
costs of this court on appeal. 

An injunction is now immaterial, the patent having expired. The 
decree shotild be modified, by excepting therefrom articles like Plain- 
tiff's Exhibit 17 and by denying D'Arcy's liability to account; in other 
respects, it should be affirmed. 

We do not undertake to consider the extent of damages involved in 
a cushion in which part of the strips were in alternate relation and 
part were not. That question has not been argued and cannot be con- 
sidered as arising on this record. 

The decree below is reversed, in order that a new decree may be en- 
tered, modified according to this opinion. Appellants will recover 
costs. 
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SOUTHERN TEXTILE MACHINERY CO. v. FAT STOCKING CO. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1919.) 

No. 31S9. 

1. Patents <®='.'528 — Infbingement^ — Machine for Unitino Knit Fabeics. 

The Davis patent, No. 1,050,432, for a machine for unltlng Itnit fab- 
rics daims 1, 7, and 10, held not Infringed by a partlcular style of ma- 
chine used by défendant. 

2. Patents ©=328 — -Infringement — Machine for Uniting Knit Pabiîics. 

The Davis patent No. 1,0.50,4,32, for a machine for uniting knit fabrics, 
daims 1, 7, and 10, held not infringed by a partlcular style of machine 
used by défendant when e(auipped with a straight needle, but infringed if 
such machine was equipped with a Davis needle. 

3. Patents >S=5.324(6) — Infringement — Defect in Pkoof — Dismissal of Bill 

— Deteemination of Appeal. 

Bill for infringement of patent should not bave been dismlssed for the 
easily remedlable defect in the proof as to whether or not défendant Com- 
pany did or did not use certain infringlng needles, but decree vvlU not be 
directed for plalntiff ; rathcr the subject should be foUovved iip, on motion 
of the court, if necessary, far enough to develop the facts. 

4. Patents <S=>,328 — Validity— Machine fob TJniting Knit Fabrics. 

The Davis patent, No. 1,050,432, for a machine for uniting knit fab- 
rics, clalms 1, 7, and 10, held valid. 

5. Patents i@=>31S(4) — Patented Improvement — I'rofits Recoverable. 

Where the patented improvement in a machine for uniting knit fab- 
rics has dîreetly to do only vcith the shape of the needle, the patentée, su- 
ing for Infringement, cannot recover the profits of using the entire ma- 
chine, oth'er parts of which hâve been properly, though uunecessarlly, 
put Into daim comblnation with the needle, but must be confined to 
profits resulting from the use of the improved, as compared with an unim- 
proved, needle. 

6. Patents <g=>322 — Suit fob iNFRiNOEirENT — Recoveey of Profits. 

In suit for Infringement of patent, before any accounting is ordered for 
profits, as distinguished frora such damages as might be shown by any of 
the accepted measures, the trial court should be satisfled there Is some 
theory of recovering profits plausible enough to justify an effort to estab- 
Ush it. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; D. C. Westenhaver, 
Judge. _ 

Suit in equity by the Southern Textile Machinery Company against 
the Fay Stocking Company. From a decree dismissing the bill, plain- 
tiff appeals. Reversed, and case remanded. 

See, also, 243 Fed. 917. 

Obed C. Billman, of Cleveland, Ohio, for appellant. 

liull, Smith, Brock & West, of Cleveland, Ohio, and A. V. Groupe 
and Cyrus N. Andersen, both of Philadelphia, Pa., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
KIELITS, District Judge. 

DENISON, Circuit Judge. The appellant, as owner of patent No. 
1,050,432, ùssued January 14, 1913, to Davis, for a machine for unit- 
ing knit fabrics brought suit against the appellee for infringement. 

<g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexea 
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The court below dismissed the bill, on the theory that, so far as the 
claims were valid, they were not infringed. 

[1] The défendant was using, in its factory, two styles of ma- 
chines: One, the Hepworth; the other, the Beattie. On plaintiff's 
theory of construction of the patent, ail the claims sued upon were in- 
fringed by Beattie, and part of them by Hepworth. As to the alleged 
infringement by Hepworth, we agrée substantially with the reasoning, 
and wholly with the conclusions, of the District Judge. Claim 11, 
in order to be distinguished f rom the other claims must be treated as 
directed broadly to the setting of the chaining needle in parallel rela- 
tion to the impaling pins, instead of at a slight angle thereto. When 
this change is made with a straight needle, as is done by Hepworth — 
assuming that there is parallelism, instead of inclination — we see no 
room for invention; indeed, if the straight needle were set close 
enough to the pins to get the benefits of parallelism claimed for Davis, 
the device probably would not opéra te. If the needle were bent to- 
ward the point, to get parallelism near the point in spite of incHnation 
elsewhere, we would then hâve essentially the "offset" of the other 
claims. 

As to infringement of claims 7 and 10, set up against Hepworth, ap- 
pellant's chief criticism of the opinion below is that it construed the 
"offset" of the claim as calling for a bend or shoulder near the point 
of the needle, and that this was erroneous, because in the interférence 
proceedings the Patent Office tribunals had construed "offset" as re- 
ferring to the projection of the needle itself from its carrying bracket 
or shank, and therefore the same meaning must now be given to the 
word. Appellant is partly right and partly wrong. It was decided 
that the term "offset," as found in Davis' original claims, included this 
type of shank or bracket shoulder, and, since this type was old, it was 
held that Davis could not make the claim, and the interférence was 
dissolved. Thereupon the claims were modified, so as to refer only 
to the spécifie type of offset or shoulder shown and described, which 
was located near the point. In this way, Davis became estopped now 
to claim that broader meaning for "offset" which he then abandoned. 
If it might be that a new claim, formulated after the interférence, was 
capable, on its face, of the broader construction, the considération just 
stated would make this resuit impossible. 

This considération does not reach claim 1, which had a différent his- 
tory; but we are not satisfied that the "offset depressed tapered por- 
tion" of this daim is not the same thing as the "offset pointed free 
end" of claim 7, or as the "tapered offset portion" of claim 10; nor 
does the Hepworth stitch-carrying guide arm hâve the "yielding" func- 
tion and opération which characterize this claim. To interpret "yield- 
ing" liberally enough to reach Hepworth would make it reach, also, 
the earlier art. 

[2] The Beattie machine was so constructed that it would carry ei- 
ther a straight and inclined needle, like the old art, or a parallel and 
offset needle, like Davis. We see no reason to doubt — and it must be 
conceded — that, if the Beattie machine were equipped with the Davis 
needle, it would be an infringement of claims 1, 7, and 10 of the pat- 
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ent. It is equally clear that, if equipped with a straight needle, the 
Beattie machine would not infringe, for the same reasons that the 
Hepworth does not. The Beattie machines used by défendant at the 
time of the trial, and one of which was produced as an exhibit, and 
the Beattie machines used in another factory, and with which alone 
the witness Vine was famiUar, used the straight needles only. Ap- 
pellant's président visited the defendant's factory just before the filing 
of the bill, and testifîes that the Beattie machines he there saw were 
using a "humped" needle. He further testifies that he asked a dealer 
in this class of supplies to order for him from the manufacturers of 
the Beattie machine a needle such as they were furnishing the users of 
their machines, and he produces and identifies the needle which he re- 
ceived from the dealer as having been furnished to the dealer by the 
Beattie Company in response to the order which the witness had caus- 
ed to be sent in. The exhibit so produced was essentially the 'Davis 
needle, and its use would complète an infringing combination. We 
cannot think that the state of the proof in this respect justifies dis- 
missing the bill for lack of évidence of infringement. Appellant's wit- 
ness failed to say, in so many words, that the exhibit produced by him 
was a duplicate of the needle which he saw in use in defendant's fac- 
tory; but we think this is the unmistakable purport of his évidence. 
His inspection was hasty ; but, if he were mistaken, it would be easy 
for défendant to say so ; on the contrary, défendant offered no proof 
on this point. 

[3] The fact as to whether the défendant did or did not use thèse 
infringing needles can hardly be a matter of dispute, and must be easily 
ascertained. While we think the bill should not bave been dismissed 
for this defect in proof, yet we are not inclined to direct a decree for 
appellant. The subject should be followed up, on motion of the court, 
if necessary, far enough to develop the facts. The case should be set 
down for a further hearing, at which défendant may offer proof to 
meet, and plaintiff may offer proof to strengthen, the prima facie, 
though vague and unstatisfactory, case already made. Butterfield v. 
Miller (C. C. A. 6) 195 Fed. 200, 210, 115 C. C. A. 152; Ferrell v. 
Prame (C. C. A. 6) 206 Fed. 278, 124 C. C. A. 342. 

[4] We think thèse claims, 1, 7, and 10, are valid. Owing to the 
contest in the Patent Office over their validity, and the action taken 
there by successive tribunals, the claims hâve more than the usual 
support in the presumption of validity arising from issue. The im- 
provement made seems, theoretically and apparently, to hâve utility, 
and its considérable use in the Davis machine, and its now supposed 
adoption by Beattie and défendant, confirm its utility. We cannot 
adopt the view that it was merely an improvement in the needle, and 
therefore — perhaps — not rightly protected by being claimed in com- 
bination with the machine. L,angan v. Warren Co. (C. C. A. 3) 184 
Fed. 720, 107 C. C. A. 631. True, the only substantial change was 
in the form of the needle; but this required corresponding changes 
in the form and adjustment of co-operating parts, and the offset per- 
mitted this needle and the other parts to unité in producing a chain 
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of stitches and delivering it from the needle in a way that would not 
otherwise hâve been possible. 

[5, 6] However, the fact that the patented improvement has direct- 
ly to do only vvith the shape of the needle has another bearing. The 
IJatentee cannot be entitled to recover the profits of iising the entire 
machine, other parts of which hâve been properly, though unneces- 
sarily, put into claim combination with the needle. The profits to be 
lecovcred must therefore be confined to those resulting from using the 
Davis needle, as compared with the use of a straight needle. We 
cannot foreclose an inquiry into the existence of some intelligible basis 
for such comparison, but we think that before any accounting is or- 
dered for profits, as distinguished from those damages which might 
be shown by any of the accepted measures (e. g., see U. S. Frumentum 
Co. V. Lauhoff [C. C. A. 6] 216 Fed. 610, 617, 132 C. C. A. 614). the 
trial court should be satisfied that there is some theory of recovering 
profits plausible enough to justify an effort to establish it (Ludington 
V. Léonard [C. C. A. 2] 127 Fed. 155, 62 C. C. A. 269; Merriam v. 
Saalfield [C. C. A. 61 198 Fed. 369, 371, 117 C. C. A. 245 ; Rushmore 
V. Badger Co. [C. C. A. 2] 198 Fed. 379, 381, 117 C. C. A. 255; 
Gaines v. Rock Spring Co. [C. C. A. 6] 226 Fed. 531, 543, 141 C. 
C. A. 287). 

It is not important to pass upon the validity of the other claims sucd 
upon. They are not broader than 1, 7, and 10, and cannot afïect the 
scope of injunction or accounting. 

The opinion of the court below (Westenhaver, District Judge), ex- 
cept with référence to the Beattie machine, follows: 

Complainant's Mil charges infringement by défendant of claims 1, 5, 6, 1, 
8, 9, 10 and 11 of letters patent No. 1.050,432, issued January 14, 1913, to Ed- 
wln O. Davis. ïhe answer dénies infrinscnient, and also sets up ttie iuvalid- 
ity of complainant's patent. The défendant is iising what is knovvn as the 
Hepwortli machine, which, it is clahned, infrinsïes claims 1, 7, 10 and 11 
of said patent, and also what is known as the Beattie machine, which, it Is 
said, infringes claims 5, 6, 8 and 9 of said patent. 

The Davis patent was issued on application flled Aprll 22, 1009, sériai Is'o. 
491,511. The spécifications and aceompanying drawings describe the in- 
vention as relating to iinprovements in machines for unlting knit fabries, the 
machine being adapted to unité or connect the meeting edges of t\vo pièces or 
portions of knit fabric by Joining the loops of the adjacent edges thereof by 
means of an elastic seam or chain of stitches. There are tliree pages and 
seven figtires of illustrative drawings. The siiecitications comprise flve pages. 
Apparently the application, when made, covered numerous iinprovements in 
a machine for uniting knit fabries, but the invention, as fiinally allovved by 
the Patent Office, is, as a matter of fact, limitod to a single part of the ma- 
chine known as "a stitch-carrying guide arm." Ail of the other éléments 
of the machine and of the combinati-on are on this hearing conceded to be 
old and to hâve been a part of the prlor art. 

The parts of the machine with which this stitch-carrying guide arm Is 
combined need tJo be only briefly described. They consist of a circular dise 
or dial, varying in size on différent machines from approximately 12 to 20 
Inches in diameter, around the periphery of which, and extending outward- 
ly therefrom, are projected impallng pins. Thèse pins are about an inch in 
length and are in a plane horizontal to the dial. Thèse pins are adapted to 
receive the looped edges of the two pièces of fabric to be unlted or joined to- 
gether by loops or stitches. Tlie edges of the fabric are placed by hand on 
thèse impnling pins, and the dial is rotated by the operating mechanism at 



SOUïHEEN TEXTILE MACHINERT CO. V. FAT STOCKING CO. 247 

(269 F.) 

slow speed. bringing the edges of the fabric under the stltching or looping 
iiiecbaiilsm of the machine. Thls mechanism consists of a thread-carrying 
iieedle, a thrfad-carrying looper, and the stitch-carrying guide arm. The 
thread-carryiug needle and the looper, operating reciprocally, and co-operat- 
ing witli the guide arm, perform the function of stitching or looping to- 
gether the two edges of the knit fabric. 

In other and similar machines for unlting knit fabrics, the stltch-carrylng 
guide arm is called a "stitch flnger," or "stitch needle," and sometlmes a 
"chaining needle"; but iu ail of them the function to be performed by the 
guide arm Is esaetly Ihe same. ïhe method of opération is also precisely 
the same. The controversy hère cornes down to a few limited features ôf the 
construction, method of attachment and of opération of the stitch-carryl'hg 
guide arm of complainant's machine as compared with the macLines alleged 
to infrmge it, and others. 

The mechanism by which the dial, thread-carrying needle and the looper, 
and the guide arm, are operated, need not be deseribed, because thèse features 
do not enter into the alleged infringment. Claims 1, 7, 10 and 11 are chiefly 
in controversy. They are as follows: 

"1. In a machine for uniting knit fabrics, a séries of impaling pins, a yield- 
ing stitch-carrying guide arm provlded wlth an offset depressed tapered por- 
tion extending above a plurality of the adjacent loops of fabric to be united 
on snid impaling pln.s, and a reciprocating thread needle and looper co-operat- 
Ing with sald offset tapered portion of said guide-arm." 

"7. In a machine for unlting knit fabrics, a séries of impaling pins, a stitch- 
carrying guide arm comprising a shank portion and an off.set iiointed frce 
end extending in a horizontal plane parallel with and in close proximity to 
a plurality of sald Impaling pins and adapted to ride upon the adjacent loops 
of fabric to be united on said Impaling pins, and a reciprocating thread needle 
and thread-carrying looper co-operating wlth said tapered offset free end of 
said guide arm and inclosing the same in a chain of elastic stltches extending 
through the subjacent loops of fabric a substantial distance from the zone 
of initial stitch formation by sald thread needle and looper." 

"10. In a machine for uniting knit fabrics, a ring of impaling pins, a re- 
ciprocating thread needle and thread-carrying looper, and a stitch-carrying 
guide arm comprising a shank portion and a tapered portion offset from 
said shank portion and extending in a horizontal plane parallel with and 
iu close proximity to a plurality of sald impaling pins said tapered offset 
portion being adapted to ride in frictional engagement with the loopB united 
on said impaling pins by the chain of stltches and forming a zone of retreat 
for the stltches. 

"11. In a machine for uniting knit fabrics, a séries of Impaling pins, a 
stitch-carrying guide arm terminating In a tapered free end extending parallel 
with and in close proximity to a plurality of said impaling pins, and a thread 
needle and thread-carrying looper adapted to pass beneath and over said ta- 
pered free end, respectively, and forming a chain of stltches about said tapered 
free end and through the subjacent loops of fabric on sald impaling pins 
for a substantial distance from the zone of initial stitch formation." 

Thèse claims are sald to be Infringed by the chaining needle or stitch- 
carrying guide arm of the Hepworth machine, used by défendant at its ho- 
siery factory at Elyria, In thls district. Ail the éléments in the combination 
deseribed by thèse claims — the dials, thread-carrying needle, the looper and 
guide arm — are common In machines for uniting knit fabrics. Prior patents 
and machines sold and used in the United States at least two years prior to 
the date of complainant's application will be referred to later in this opinion. 

That which is new In thèse claims, if anythiïig is, is the yielding feature 
of the stitch-carrying guide arm, and the offset depressed tapered portion of 
the guide arm. The guide arm of the anticipating machines and patents is 
tapered, but the free end is not offset nor depressed. Tlie base end by which 
the guide arms are fastened to the machine is not yielding in the other ma- 
chines. The free end does not extend parallel with the subjacent impaling 
pins, and is not adapted to ride upon and in frictional engagement with the 
Impaling pins, or the fabric being united, but, on tlie eontrary, does not corne 
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tnto contact wifh the Impalîng pins, nor ride upon the pins or fabrlc, and la 
adjusted at a slight angle or incline from the flxed base to the tapered free 
#nd. 

It is claimed for the Davis machine that this type of guide arm opérâtes 
better when no fabrlc is belng unlted, and that a doser elastic stltch may be 
made thereby; also that the sprlng at the base, to whlch the yielding feature 
is due, permits the arm to be llfted upwards and the dial to be moved 
backwards, if necessity therefor arlses, and that by depresslng the guide 
arm upon the pins and creating a frletlonal engagement wlth the subjacent 
pins, the stltches are shed off more efficlently when the fabrlc is not belng 
unlted. 

Eespectlng claim 11, the only new features claimed are that the tapered 
free end extends parallel wlth a plurality of impaling pins, and that tbis free 
end extends a substantlal distance beyond the zone of initial stltch formation. 
The new features above descrlbed are sald to constitute patentable invention, 
not dlsclosed hy the prlor art, and are infrlnged by the guide arm of the Hep- 
worth and Beattie machines. 

The file wrapper of the Davis patent shows an extended history. The ap- 
plication was flled April 22, 1909, and, although dillgently prosecuted, the 
patent was not Issued until January 14, 1013. Numerous prlor patents were 
cited by the examiner of the Patent Office agalnst the claims of the applica- 
tion as origlnally made, and as amended from tlme to tlme. An inter- 
férence was finally declared betvveen the application and others then pend- 
ing. The issue of this interférence was set forth in a count as followa: "lu 
a machine for unltlng knlt fabrlcs, the combination wlth a séries of Impaling 
pins, and a reciprocatlng thread needle and looper ; of a guide arm provlded 
wlth a pointed offset free end carrled above and in alignment wlth the ad- 
jacent loops to be unlted on sald Impaling pins, and adapted to receive and 
carry a chaln of stltches as formed by sald reciprocatlng thread needle and 
looper." 

The prlmary examiner held that patentable novelty or Intention was not 
stated in this count, and an appeal was taken therefrom to the Board of 
Examiners In Chief, whlch affirmed the décision of the prlmary examiner. 
A further appeal was taken from this décision to the Commlssioner of Patents, 
resultlng in affirmance of the Board's décision. 

Among the prior patents cited in the Patent Ofllce, showing anticipation, 
was a Britlsh patent to Julius Koehler, No. 16,937, dated August 23, 1901. 
Machines embodying the Koehler patent were made in Germany, Imported 
Into the TJnlted States as early as 1906, and were sold and used more tUan 
two years prlor to the Davis application, In varions factorles. The stitch- 
carrying guide arm of the Hepworth patent is sald in thèse interférence 
proceedings to resemble the guide arm of the Koehler patent, and of the 
German machine, much more closely than the guide arm of the applicant. 

An examination of the three opinions rendered in thèse interférence pro- 
ceedings shows that the features, if any, considered to be patentable, were 
strlctly liraited to the différence in construction between the guide arm or 
stltch needle shown in the drawlngs and spécifications of the Davis applica- 
tion, namely, the offset depressed tapered free end, and its yielding feature. 
The advantages in opération, and the Increased efficlency from this method of 
construction as already set forth, are the only features, it appears, justifying 
the allowance of a patent wlth claims strlctly and correctly embodying the 
same. The stitch needle or guide arm of the Koehler machine was stralght, 
wlth a tapered free end ; but it was not offset and depressed, and was not 
so adjusted at the shauk or base as to yield, nor was the free end parallel to 
the subjacent impaling pins, and did not ride on thèse pins or the fabrlc to 
be unlted. 

In View of this history, complainant's patent and claims thereof must be 
limited to thèse features. The applicant has llmited himself In the proceed- 
ings in the Patent Office, and cannot hère ask for a broader interprétation. 
In my opinion, the guide arm or chalning needle of the Hepworth machine 
does not possess any of thèse features, and therefore does not infringe. It 
is about 1%, Inches in length; it is stralght, and tapered to a point. It i» 
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not attaehed at the base, so as to yield. It bas no offset depresséd tapered 
free end. It inclines slightly from the base to the free end. Its free end Is 
not parallel with, nor adapted to ride upon or in frictional engagement wîth, 
the subjacent impaling pins or the fabrlc to be united. It bas, therefore, none 
•of the distinguishing features of the Davis stltch carrying guide arm upon 
which the patent was allowed. It is In ail substantial respects a reproduc- 
tion of the chaining needle of the Koehler machine. 

The contention is made In argument tbat the guide arm is offset from the 
slotted base by which it Is attaehed to the operating mechanism, and that 
this embodies the offset depresséd tapered free end of the Davis machine. 
This contention cannot be sustalned. The offset and dépression of the Davis 
machine Ib of its tapered free end,\ and not of its base. 

The contention is further made in argument that the Hepworth chaining 
needle is yielding because the vveight of the métal of which it is constructed 
is so light that the tapered end will spring or yield at pressure, and thus 
come into contact with frictional engagement with the subjacent impaliijg 
pins and fabrlc to be united. This contention cannot be sustalned. An 
examination of the needle shows that a great deal more pressure is neces- 
sary to cause the tapered free end to yield than is présent during the opéra- 
tion of the machine. Even if euough pressure were applied to the free end, 
it would do no more than bring the point into contact with the subjacent 
Impaling pins, and would not become parallel to or ride upon and in fric- 
tional engagement with the Impiiling pins or a plurallty thereof. Its slant 
■or angle of Incline and base, its method of pe^rralng Its functlon when the 
machine is In opération, are substantially, if iipt exactly, those of the Koeh- 
ler machine. I see no true resemblance between it and the stltch-carrylng 
guide arm of the Davis patent. 

The charge of Infrlngement as to ail the clalms of the patent, except clalm 
11, must, as to the Hepworth machine, be denied. • * • Claim 11, above 
quoted, it wlU be observed, is not limited to the yielding feature, the offset 
depresséd tapered îree end, adapted to ride upon the subjacent Impaling pins 
or fabrlc, or In frictional engagement therewith. Défendant contends that, 
unless the language of claim 11 is to be limited, this claim must be held to be 
invalid. I am of opinion that the language of claim 11 does not admit of 
limitation to thèse features. I shall therefore consider whether or not it is 
valld. 

If the guide arm of clalm 11 is dlstinguishable from the prior art, it must 
be because the tapered free end extends parallel with a plurallty of the sub- 
jacent impaling pins, and because the tapered free end extends a substantial 
distance beyond the zone of initial stltch formation. Complainant clalms no 
more novelty under clalm 11 than is embodled in thèse features. It Is true 
the guide arm or chaining needle of the prior art does not show a tapered 
free end parallel with the Impaling pins, as already stated. The free end 
inclines at a sllght angle. That free end is in close proximlty to a plurallty 
of impaling pins, but is not parallel with the pins. 

The tapered free end of the guide arm of the prior art does extend some 
distance beyond the zone of initial stltch formation. The drawlngs of the 
Koehler patent are not very complète, or easlly read in this respect ; but 
ail the witnesses who bought and used the Koehler machine from the year 
1906 to the présent tlme testlfy that the end extended from three to five pins 
beyond the zone of initial stltch formation. The drawlngs of the Davis ap- 
plication show the end extended only three pins beyond this zone. The guide 
arm actually used on the Davis machine is adapted to carry six or more. 

In my opinion no patentable invention is involved in either of thèse al- 
légea new features. If for any reason the tapered free end of the guide arm 
or chaining needle was not long enough, no invention is required to make it 
longer. Mechanlcal skill of the lowest order would be suflScient. If for any 
reason the tapered free end should be parallel with Instead of being incllned 
at a slight angle to the subjacent impaling pins of the eomplainant's patent, 
no invention is required to make the change. Mechanlcal skill of the lowest 
order would be sufîicient for the purpose. 

As was stated by the witness Arnold, an employé of complainant, and called 
as Its expert, clalm 11 Is so framed as to cover any form of guide arm that 
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•wouM be practîcable. In thls opinion I am sustained in part by tbe opinion 
of the Board of Examiners of tlie Patent Office, who say: "Nor do we see 
that the mère extension of the arm h (stltch finger) of Koeliler's machine, 
se that it will reçoive a plurality of stitches, instead of a single stitoh, 
amounts to invention." 

In my opinion, claim 11 is invalid. 

For the purpose of the modifications and the further inquiry herein 
indicated, the decree is reversed, and the case remanded. The appel- 
lant will recover the costs of this court. 



COMPUTING SCALE CO. v. BARNARD 00. 

(Circuit Court of Appeals, Sixth Circuit. February 13, 1919.) 

No. 3181. 

1. Patents <3=211(2) — Licensino Agreement— Cancetxation. 

Licensee to manufacture and sell a patented scale held to bave effec- 
tlvely canceled Its contract wlth tbe owner of tbe patent, under a clause of 
tbe contract between tbe^ entitling It to do so if tbe seale failed to be 
commerclally successful Éifcits satisfaction, tbough its notice was that it 
considered the device Ro''Moperatlve or defeetlve as to entitle it to can- 
cellatlon, a reason which seemed primarily to rest on another clause of 
the contract. 

2. EsTOPPEL <S=>95 — Cancellation of Conteact. 

If tbe owuer of a patent knew that bis Ucçnsee deomed the contract be- 
tween them ended not later than the end of a royalty period to which bis 
suit for royalties was directed, and reallzed tbat a demand by hlm for 
royalties wpuld brlng a cancellation by the licensee under another clause 
of the contract, and nevertheless kept silent for the longest period per- 
mitted by tbe statute of limitations, be would be estopped to insist tbat 
there had been no effecual cancellation by the licensee. 

3. Patents <S=a211(2) — Licensing Aqreement^Constbuction. 

Where the contract, whereby the owner of a patent llcensed manufacture 
and sale, gave tbe licensee right to cancel if the device failed "to be com- 
merclally successful to the satisfaction" of the licensee, there was no nec- 
essary intent tbat commercial success could be decided only by actual 
manufacture and commercial sale, the reasonable meanlng being tbat, if 
the licensee found itself not satisfied within the time lirait specifled tbat 
the device would be a commercial success, it might cancel. 

4. Patents <S=>219(5) — Licensing Ageeemenj — Cancellation for Liack or 

Satisfaction — Evidence. 

In an action for royalties due under an agreement licensing the manu- 
facture and sale of a patented scale, évidence held insufficient to show 
that défendant licensee was in fact satisfied wltli the scale as commer- 
cially practicable, but only pretended not to be, acting in bad faith and 
to injure the patent, when it exercised its right to cancel the agreement, 
under a clause permltting such action if the scale was not commercially 
successful to its satisfaction. 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Action by the Barnard Company against thei Computing Scale 
Company. To review a judgment for plaintiff, défendant brings er- 
ror. Reversed and remanded. 

(gsjFor other cases see same toplo & KEY-NUMBER in al] Key-NumbeieJ Digests & Indexe» 
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In July, 1907, the Bnrnard Company owned a patent tlien reeently Issuefl 
to Barnard, Us presUipnt and manaser, for improvements in Computing 
scales. Barnard exliibited the device to tïie officers of the Scale Company, 
and they desired to obtaiu a right to coutrol the invention. Accordlngly, s 
l'urinai and rather e]al)orate writton contract was executed, by wnich the 
Scale Company was to hâve an exciusive license for the term of the patent, 
and was to pay an agreed royalty for each instrument manufactured. The 
minimum amonnt of royaity for the tirst year and a half was to be îpô.OOO, 
to be paid in advance on the signlng of the contract. ïhe minimum for the 
next year was to be $5,000, also to be paid in advance for that year. Tliere- 
after the annual minimum was to be $10,000, payable quarterly. The feature 
of the contract which controls the présent controversy is paragraph 10, 
which reads as follows (for convenience of later référence, we identify the 
three clauses of this contract by inserting the référence letters a, b, cH 

"10. (a) In case the said patented Invention hereinbefore referred to shall, 
for any reason, prove to be luoperative or defective, the said party of the 
second part shall hâve the right to cancel this agreement, provided the said 
party of the first part fails or neglects to cure said defect vvlthin a period 
of 90 days after receipt of a written notice from said party of the second 
part setting forth said defect, and, to the best of Its knowledge, the reasons 
therefor. (b) It is also agreed that, should said scales containing said in- 
vention or any part thereof, fail to be conamercially successful to the satis- 
faction of the party of the second part, it may, by givlng a 60-day written 
notice before the expiration of 2% years from the date hereof, tenninate this 
agreement at the end of 2^^ years from the date hereof. (c) And further, if 
after a period of 2Vi years from the date hereof, the party of the second 
part finds that it cannot continue to malie scales containing said invention 
or any part thereof commercially successful and profitable, it may, by giv- 
lng a 6 months' written notice to the party of the flrst part, termlnate this 
contract and surrender ail its rights thereunder." 

Barnard sent to the Scale Company two models of complète scales with 
his invention — the drum form and the fan form. The Scale Company made 
the advance payment covering the 18-month period, which would extend un- 
til January 20, 1909, and proceeded to make experiments and tests with one 
of the models. On June 16, 190S, the Scale Company wrote a letter to 
Barnard. ïhe letter rnd ail copies hâve been lost or destroyed, and the 
Scale Company officer who wrote it is dead. Evidence of its contents dé- 
pends on Barnard's recollection. He says that it pointed out what were 
said to be defeets in the opération of the model, suggested causes therefor and 
asked that he remedy them if possible. He further says that he at once 
went to the Scale Company's factory prepared to undertake remedying the 
defeets, biit that he was not given any help or co-operatlon in so doing. The 
substance of the complaint, in the final resuit, was that the model, at certain 
points, varied more than half an ounce above or below accuracy. It was 
customary for officiai inspectors throughout the country to permit inaccura- 
cles of not more than three-elghths of an ounce, this [jermisslon being knovvn 
as "tolérance," but a variation of half an ounce would briug freqiient con- 
demnation. 

On January 20, 1909, the Scale Company sent, and Barnard recelved, this 
telegram: "Under our privilège in clause 10 of agreement, we cancel con- 
tract between us ; see our letter June 16 last year." This telegram was con- 
firmed by letter dated January 21. On January 23, the Barnard Company 
replled through its attorney: 

"Your telegram addressed to Arthur W. Barnard, dated January 20, 1909, 
has been referred to me, and I am instructed by my client, the Barnard 
Company, to inform you that it does not accept the cancellation of tlie 
contract, and it does not admit that under the terms of the contract referred 
to in the telegram, the Computing Scale Company has any right to cancel 
the same. I am further instructed by my client to demand the payment of 
the sum of $5,000 due under the terms of the contract." 

After further correspondence, the Scale Company, on March 15, 1909, 
wrote as follows: 
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"We have but to refer you to our letter of June 16, 1908, wherein we catl 
attention, speclflcally, to fatal defects in the Barnard invention, and thèse 
not being corrected we eonsider the entire matter at an end. We certainly 
will be pleased to eonsider a new proposition if Mr. Barnard or any one 
else whom he may employ can perfect the device so as to make a practlcal 
and commercially successful scale from the invention." 

For the $5,000 installment, due January 20, 1909, the Barnard Company 
promptly brought suit in the New Yorlt courts, and eventually recovered judg- 
ment. Quereau v. Computing Scale Co., 148 App. Div. 860; 133 N. Y. Sup. 
501. In 1916, the présent suit was commenced in the court below to re- 
cover the minimum royalties which had accrued for the perîod of about ft 
years. The défense was tliat the contract had been canceled. After trial 
before a jury, each party requested an imperative instruction In its favor, 
whereupon it was considered by the court and both counsel that a jury had 
been waived and the case submitted to tlie court ; later, an opinion was filed, 
which was perhaps intended as a finding of facts, and judgment was entered 
for plaintifC for the minimum of royalty due when suit was commenced, aud 
interest, viz. $83,200. 

John M. Zane, of Chicago, 111., for plaintiff in error. 
Francis J. V. Dakin, of Boston, Mass., and Province M. Pogue, of 
Cincinnati, Ohio, for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and KILLITS, 
District Judge. 

DENISON, Circuit Judge (after stating the facts as above). Of 
the three possible grounds of cancellation reserved by paragraph 10 
of the contract, clause (c) may be eliminated. The situation thereby 
contemplated never arose. This leaves only clauses (a) and (b) as 
possible support for the cancellation. 

Under clause (a), the question was whether the device wras inopera- 
tive or defective. This seems to be a question of fact, and not of 
opinion or judgment. If the Scale Company had wished its own 
judgment to be the criterion of its right to cancellation under this 
clause, it would have used plain language to that effect; and this 
conclusion is emphasized by comparison with the ground of cancella- 
tion reserved by clause (b). As bearing on this issue of fact, the 
questions which stand out most prominently are: (1) Whether the 
"patented invention" should be considered as the entire device speci- 
fied in the patent claims and necessary to make an operative scale, or 
only as the features which were new in this scale. See Computing 
Co. v. Standard Co. (C. C. A. 6) 195 Fed. 508, 513, 115 C. C. A. 418. 
(2) Whether, after the plaintiff had sent on his scale as a sample of 
the invention, operatively arranged, and it developed (if it did) that 
this sample could not be successfully operated, plaintiff might never- 
theless insist that it could be made practical by refinements which 
plaintiff afterwards developed or by changes which défendant might 
have worked out if it had tried. (3) Whether "operative" and "de- 
fective" refer to a laboratory or to an everyday use standard. Ail 
thèse questions are presented on this record, not independently, but 
as bearing on the main inquiry whether there was substantial évi- 
dence to support the spécial finding on that subject or the gênerai 
judgment which would imply such an underlying finding. American 
Bank v. Miller (C. C. A. 6) 185 Fed. 338, 342, 107 C. C. A. 456, 
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Since we conclude that the judgment must be reversed for another 
reason, and since the probability that thèse questions will arise again 
impresses us as rather remote, we think it not advisable now to dis- 
cuss or décide them. 

The inquiry whether the patented invention was inoperative or de- 
fective in a mechanical sensé is very différent from the question 
whether it would be a commercial success. There are sufftcient rea- 
sons why this would always be true, but they are emphasized in the 
présent case, where the device was one of extrême delicacy, where it 
was to be subjected to ail kinds of incompétent handling and must be 
"fool proof ," and where its accuracy must dépend upon the behavior 
of a considérable body of mercury in a large réceptacle. It would be 
whoUy unreasonable to suppose that any manufacturer would bind 
himself to a large obligation which should be dépendent upon the judg- 
ment of any other person or tribunal that a business would be suc- 
cessful. Accordingly, the Scale Company provided that if, at any 
time, 60 days before the end of 21/2 years, it was not satisfied that 
the scale containing the invention was commercially successful, it 
could cancel the contract, but remaining liable for payment of the 
royalty for the 2l^-year period. 

[1] In our judgment, the undisputed facts make out an effective 
cancellation under clause (b). No doubt the Scale Company, by its 
telegram of January 20, had in mind a désire to end the contract un- 
der clause (a). If it could make that kind of termination effective 
before the January 20 payment was due, it could avoid that pay- 
ment and save $5,000. Under this contract, however, there is no rea- 
son why a cancellation primarily resting on clause (a) may not also 
rest on clause (b). The greater always includes the less, and if a 
patent-ed invention is defective, it naturally follows that it will not be 
a commercial success. When, therefore, the company declared, as 
it undoubtedly in substance did on January 20, that it considered the 
device so inoperative or defective as to entitle it to cancellation, it 
necessarily declared that the device would not resuit in commercial 
success to its satisfaction. 

If there were doubt about this conclusion, it would be removed by 
the letter of March 15, 1909, which contains an express déclaration 
that there are fatal defects in the invention, and that the Scale Com- 
pany considéra the entire matter at an end, but that it would be willing 
to consider the proposition anew if it could be shown any way "to 
make a practical and commercially successful scale from the inven- 
tion." We think it beyond doubt that the Scale Company then, if not 
before, intended to terminate the contract, and intended to rest that 
action in part upon its right to cancel under clause (b), that it suffis 
ciently declared such intention, and that Barnard could not hâve 
misunderstood this cancellation. 

[2] We cannot fail fo notice that, so far as this record informs us, 
Barnard did not, until the commencement of this suit, make any 
claim that the contract was not ended as of January, 1910, nor make 
any demand for royalties thereafter accruing. There was a further 
right of cancellation under clause (c), of which it was not unlikely 
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the Scale Company woultl hâve attempted to avail itself, if it had 
known that Barnard considered the contract still in force. If in 
truth he knew that the Scale Company deemed the contract ended not 
later than the end of the royahy period to which the New York suit 
was directed, and realized that a demand hy him wpuld bring a can- 
cellation under clause (c), and nevertheless kept silent for the long- 
est period permitted by the statute of limitations, it would at once he 
évident that he must meet the charge of estoppel so arising. The 
prosecution of the New York suit was not necessarily inconsistent 
with acquiescence by Barnard in a temiination effective in January, 
1910; and his letter of January 23, refusing to accept the cancella- 
tion attempted, is also not certainly in conflict with such acquiescence, 
because it refers directly only to the Scale Company's claim that the 
contract ended in January, 1909. However, the New York proceed- 
ings or other matters not in this record may show such claims by 
Barnard as will acquit him of any intent to mislead the Scale Com- 
pany by his silence. We therefore do not rest our conclusion in any 
degree upon the rule of estoppel. 

[3] The right to cancel under clause (b) did not dépend on any 
précèdent manufacture of the device and putting it on the market. 
The language used, "fail to be commercially successful to the satisfac- 
tion of the party of the second part," does not necessarily imply an 
intent that commercial success could be decided only by actual man- 
ufacture and commercial sale ; but, under the conceded circumstances 
hère existing, such intent would be so very improbable that only the 
clearest language could justify that interprétation. It was known to 
both parties that the actual manufacture and the attempt to sell, in 
any such quantities as to be a fair test of how much it would cost to 
make and how acceptable the device would be, would involve expendi- 
ture of thousands and perhaps tens of thousands of dollars. No man- 
ufacturer would intentionally contract that, although he was satisfied 
that a device would not be a commercial success, he should, neverthe- 
less, go ahead, and put it on the market at his own risk. The rea- 
sonable meaning of this clause (b) is that, if at any time within the 
limit specified the Scale Company finds itself not satisfied that the 
device will be a commercial success, it may cancel. 

[4] The only remaining question is whether the Scale Company 
was in fact satisfied. The légal rules applicable to this question were 
fully stated by this court in American v. Kussell, 232 Fed. 306, 146 
C. C. A. 354, L. R. A. 1916F, 882, and there is no occasion to repeat 
them ; the whole matter is one of their application. 

We must approach this question recognizing that, since there was 
a gênerai finding for plaintiff and since that finding would be suffi- 
ciently supported if the record contained évidence fairly tending to 
show that the Scale Company's claim of dissatisfaction was made in 
bad faith and while it was in truth and in fatt satisfied that the de- 
vice would be a commercial success, the matter of law for us to dé- 
cide is whether there was any substantial évidence to that effect ; 
but we are neither embarrassed not aided by the présence of any 
finding by the district judge on that question. He was of opinion 
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that actual effort to put upon the market was necessary before the 
Scale Company was at liberty to assert its failure to be satisfied with 
commercial success, and hence he considered the évidence only from 
the standpoint of the actual merits of the article, and net with référ- 
ence to whether the company was really satisfied. 

We hâve hère a device intended to be a part of a complicated 
niechanism, and, for its own accurate opération, dépendent upon the 
behâvior of a large amount of mercury in a réceptacle and under ail 
sorts of conditions of rough handling and of température. For its 
commercial success it was dépendent not only on the actual perform- 
ance of the mercury and co-operating parts, but upon what the ordi- 
nary storekeeper and prospective customer would think or believe 
about this opération. Any manufacturer, deciding whether to be suf- 
ficiently satisfied of the commercial success of this device to make the 
necessary investment, would not overiook this situation, and it em- 
phasizes the burden of those who say that the manufacturer was sat- 
isfied when he says he was not. Putnam, C. J., in Gilman v. Lamson 
Co. (C. C. A. 1) 234 Fed. 507, 512, 148 C. C. A. 273. The burden in 
this case is unusually heavy, and the quality of that burden gives 
unique color to the question whether there is sufficient évidence to 
support the conclusion. This was an elaborate and délicate machine; 
plaintiff made two or three, in a period of several years; each ob- 
viously cost him a commercially prohibitive sum; nobody else ever 
made one; nobody ever sold one; to be a commercial success it 
must be sold in large numbers and for a moderate price; défendant 
was willing to lose its $5,000 or $10,000 rather than try to make and 
sell ; and yet plaintiflf must justify a finding that défendant was really 
satisfied that this untried business would be a "commercial success." 
It is not impossible that a plaintiff could carry even that burden; 
but such a claim challenges unusual scrutiny. 

By this record we find that five witnesses for the Scale Company — 
ail who had anything to do with the matter and who are living — testify 
that they tested and experimented with the drum model furnished by 
Barnard, some of them casually and some of them thoroughly, and 
that it would not operate accurately and reliably. Three of them, the 
factory superintendent, the expert, and the skilled workman especial- 
ly charged with the duty, continued their experiments and tests over 
several weeks, and finally the model was condemned as "no good." 
They ail agrée that it not only would not work with the necessary 
accuracy, but that, by the aid of whatever knowledge and skill they 
had, they could not make it work and did not know how to do so. 
In addition, it appears that Barnard seemed to acquiesce in the con- 
clusion that this model was not satisfactory in its then condition, and 
that when, considerably later, Barnard undertook to produce a per- 
fected example, the task occupied him and a skilled worker some 
6 months. 

As against this, we find nothing, excepting certain circumstances, 
which are said to show bad faith in the claim of dissatisfaction. We 
are not impressed that thèse, singly or collectively, hâve any substan- 
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tial tendency in that direction. We will consider Ihem briefly. They 
are: 

(1) That the contract was oppressive and harsh as against Barnard, 
and suggests overreaching. We cannot so regard it. There seems 
no reason to doubt that the Scale Company agreed to pay and did 
pay a fair, if not a libéral, price for an option of 21/0 years upon an 
untried and uncertain invention. Of course, tlie invention would be 
somewhat discredited, if it were to be rejected at the end of that 
time; but that the Scale Company would pay $10,000 for the sole 
purpose of temporarily suppressing and later disparaging the inven- 
tion is mère surmise. 

(2) That the Scale Company officers did not go to work to build 
new models or co-operate with Barnard in the effort to make the 
device successful after they had made up their minds that it was un- 
satisf actory. This is true ; but they were under no obligation to do so. 

(3) That they reached their conclusion adverse to the success of the 
device as early as the first of the year 1908, and did not give any 
notice till June, or attempt to cancel until the next January. This, 
also, is true, but it does not militate against their good faith. They 
had paid for the exclusive right to the invention till January 9, 1909, 
and if they had concluded that they did not want the license for the 
further term, there was no reason why they should turn it back until 
the paid-up term expired. 

(4) That they tested only the drum model, and did not test at ail 
the fan model. True ; but two-thirds of their product was of the 
drum style, and, unless the device would be successful on that style, 
it is not to be supposed that they would want to buy it for use on 
the minor fraction of their output and at the price contemplated for 
the whole. If the drum style was not satisfactory, it would be a wastë 
of time to experiment with the fan style. 

(5) That the model made, first exhibited to some of the officers of 
the Scale Company, satisfîed them of its performance. This is true; 
but it was only in a preliminary and gênerai way. If that provisional 
acceptance was to foreclose a later rejection, there was no occasion 
for either clause (a) or (b) of paragraph 10. It will not do to say that 
acceptance of a device as good enough to give a thorough try-out with 
an agreement to purchase if found commercially satisfactory, is itself 
évidence legally tending to show that it later was found to be satisfac- 
tory ; this makes the contract self-destructive. 

(6) It is also said that the difiSculties, which led to the rejection 
of the scale, had to do with other parts than those which constituted 
plaintifï's invention; hence, that a rejection for thèse reasons could 
not be in good faith. If it were to be assumed that plaintifï's inven- 
tion pertained only to his new parts, and not to the whole combina- 
tion, still this claimed resuit could not foUow. The motion of the 
weight and price indicating devices was to be governed by the ex- 
tent to which a plunger would descend into the mercury. It would 
c^o so until it had eflfected sufïîcient displacement of the mercury to 
stop its descent. Obviously, the resuit would dépend in essential de- 
gree upon the précise shape and size of the plunger, The évidence 



COMPUTING SCALE CO. V. BAENAED CO. 257 

(2B9F.) 

is highly persuasive that the Scale Company's experts abandoned 
their work with the model after concluding that sufïicient précision 
in thèse respects was a matter of infinité "eut and try" with référence 
to every varying model, and that there was no scientific method of as- 
certaining the necessary proportions. The expert workman who, as 
a witness for the Barnard Company, said he succeeded in making a 
perfect instrument, also testified that part of the time spent by him 
in its perfection— six or eight months — was spent in this "eut and 
try" adjustment of the plunger to the demands upon it. It is true 
there was testimony at the trial indicating that a method of scientific 
détermination could hâve been developed by one sufficiently expert, 
but there is nothing to indicate that either plaintifï or défendant knew 
this until long after the end of the two and a half year period. How- 
ever, even a conclusion that the trouble was due to defects in other 
parts of the scale would be unavaili»g, for clause (b), unlike clause 
(a), has référence not to "the said patented invention," but to "said 
scales containing said invention, or any part thereof." 

(7) Defendant's expert, who made the final tests and condemna- 
tion, testifies: 

"I finally came to the conclusion that on account of the extrême dlfflculty 
in gettlng a comblned and perfect action of the whole System, as being some- 
what of the 'eut and try' principle, and no rule or system by which the scales 
could be produced expeditlously and accurately without too much experi- 
menting and the cost of the sarae being so great, that I considered that the 
devlce was not practicable as a machine to be manufactured with profit, 
taking into considération the varions devlces whlch the Computing Scale 
Company already had in hand. However, I gave it a final test before aban- 
doning work upon it, but with no better success." 

It is suggested that the phrase "taking into considération the varions 
devices which the Computing Scale Company already had in hand" 
supports an inference of bad faith in the rejection. On the contrary, 
this was one of the very considérations rightly to be observed in de- 
ciding whether "the device was practicable as a machine to be man- 
ufactured with profit" — in other words, whether it would be "com- 
mercially successful." Surely, the contract did not contemplate that 
the Scale Company should discontinue or turn away from other more 
simple and more profitable forms, and confine itself to this. This device 
could not be "commercially successful" in the fair sensé implied by 
those words in this situation, and so as to justify paying $10,000 a 
year for its use, unless it could stand comparison with the other things 
for which it was to be substituted or which might be substituted for it. 

Upon the whole case, we cannot escape the conviction that even if 
it be assumed that there is évidence tending to show the device to hâve 
been good enough so that the Scale Company ought to hâve been 
satisfied that it would be a commercial success, this is the extrême lim- 
it of the tendency of the proofs; that to allow the testimony in this 
record to prevail against the rejection of the article would be to over- 
look the established and peculiar force of contracts "to satisfy" ; and 
that to support the conclusion that the Scale Company was in truth 
satisfied but only pretended not to be, acting in bad faith and with 
the intent to injure Barnard's patent, there is only suspicion. This is 
259 F.— 17 
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not enough. Ferrell v. Prame (C. C. A. 6) 236 Fed. 727, 728, 150 C. 
C. A. 59. 

The judgment must be rêver sed, and the case remanded for a new 
trial. 



DTJNN WIRE-CUT LUG BRICK CO. v. TORONTO FTRE CLAT CD. et al. 

(Circuit Court of Appeals, Sixth Clr«uit. January 7, 1910. Ou Motion to 
■ Keopen, May 6, 1919.) 

No. 3142. 

1. Patents <S=336— Pbesumption or Inventive Koveltt feom Use — Attbibu- 

TION TO PbODXJCT. 

Though brick of a certain type, whicli liave gone on the marlcet and had 
a large sale, are the product of the patentée'» patented machine, which 
has been manufactured by hlnl»and sold to brlckmakers, such crédit and 
sueh presumption of inventive novelty as arise trom public use should be 
given to the product, the bricks, and not to the machine. 

2. Patents <S=>328 — Validity — Inventive Chabacter — Pavino Beicks. 

Dunn's patent. No. 918,980, for wire-cut paving brick having wire-cut 
ribs on the side, held valid, because the concept had inventive eharacter, 
as distliiguished from mère skill. 

3. Patents <S=8 — New Product — Vakiations in Method of Makinq. 

The inventer of a new and useful product or article of manufacture may 
hâve a patent covering it and giving a monopoly upon it, regardless of 
great variations in the method of making. 

4. Patents ®=>8 — Method and Product — Separate Patents. 

In the ordinary and typical case, the method of manufacture and the 
product manufactured are separable inventions supporting separate pat- 
ents, one of which may be valid and the other not. 

5. Patents <&=»328 — I'roduct Patent — Infbingement by Manufacttjring De- 

vice. 

Dunn's patent. No. 918,980, for wire-cut paving brick having wire-cut 
ribs on the side, héld infringed by the product of defendant's manufactur- 
ing device. 
8. Patents <S=»226 — Infbingement — What Constitutes. 

As between plaintitE's earlier and defendant's later patent, a finding that 
the earlier device, if later, would not hâve infringed the later patent, ia 
not helpful in deciding whether defendant's device infringes plaintitf's 
patent. 

On Motion to Reopen. 
T. Patents ®=»324(1) — Date Introduction of Evidence — Conditions op Peb- 

MISSIOK. 

In suit for infringement of patent, where, after direction of the usual in- 
terlocutory decree on finding of infringement, défendants présent for- 
eign patents said to anticipate plalntiff's product, and ask leave to 
apply to reopen the case and put them into the record, on account of the 
public interest and the interest of the courts, the proposed évidence will 
be permitted to be brought into the record on défendants' meeting addi- 
tioual expenses of anocher trial; their showing to excuse f allure to put 
in the évidence in due time not being satisfactory. 

Appeal from the District Court of the United States for the Eastern 
Division of the Southern District of Ohio; John E. Satcr, Judge. 

Suit in equity for infringement of patent by the Dunn Wire-Cut 
IvUg Erick Company against the Toronto Fire Clay Company and 

' igssFor otHei cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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others. From decree dismissing the bill, plaintiiï appeals. Order 
entered that the District Court hâve leave to reopen the case. etc. 

J. C. Sturgeon, of Erie, Pa., and S. H. Toiles, of Cleveland, Ohio, 
for appellant. 

David M. Gruber, of Steuben ville, Ohio, and Joseph T. Harrison, 
of Cincinnati, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. The company which had purchased the 
patent appeals from the decree dismissing its infringement bill brought 
against the Toronto Company and Nicholson, and based upon patent 
No. 918,980, issued April 20, 1909, to Dunn, for paving brick. The 
trial court overruled the défense of invalidity, but held that there was 
no infringement, and both of thèse subjects must be determined. 

Brick were originally made by molding or pressing in individual dies 
or forms. The product was a molded brick or a pressed brick. It was 
found to be cheaper to squeeze the plastic clay through a die shaped 
like a cross-section of the finished brick and producing a continuous 
blank from which pièces could be eut or sliced off to form separate 
bricks. Because it came to be the more common practice to slice off 
thèse bricks from the blank by using a moving wire as the cutting 
edge (either one wire at a time or several in a gang), bricks of this class 
came to hâve the name "wire-cut bricks." Whether the cutting was 
done by wire or a knife or a saw was not important, because thèse 
methods are, in any broad sensé, obviously équivalent. A cutting wire 
Works like the cutting edge of a knife. and the cutting edge of a knife, 
is, for this purpose, a wire; hence ail such brick whether sliced by 
wire or knife or saw, are, in the trade, universally called "wire-cut 
brick." 

For paving, it is désirable that the brick should not fit close together, 
but should be spaced slightly apart, in order that waterproofing and 
adhesive material may fill the interstices and make a perfect bond. 
Accordingly, they were made with buttons, ribs, or slight projections 
of other forms upon one or both of the vertical faces of the two ad- 
jacent bricks. Thèse were formed by suitable dépressions in the dies 
in which the pressing was done; and, up to Dunn's time, ail paving 
brick with lugs or ribs had been repressed brick. Dunn observed, and 
seems to hâve been the first fully to understand, that, for the purpose 
of paving, the brick were injured by this repressing. The surface Was 
too smooth, the corners were not sharp enough, and the texture or 
lamination was distorted; but the ordinary wire-cut brick were un- 
suitable for this purpose, because they had no spacing ribs. It seems 
fairly to be inferred that, if the idea of putting ribs on wire-cut brick 
had occurred to any one, it had been rejected because of the difficulties 
or expense involved. In ordinary hand opération, to get this resuit 
would necessarily be slow, and operating upon such material would be 
likely to break away parts of the brick or ribs and produce defective 
brick. 
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In ibis situation, It occurred to Dunn that, by the same opération by 
which he eut off the brick from the blank by sweeping the cuttlng wire 
across its face, he could leave ribs along the face, and he could accom- 
plish this resuit by making the cutting edge irregular, instead of 
straiglit. In the form in which he developed his idea, he carried the 
wire on each side of his blank of clay in a slot which was straight most 
of the way, but included two semicircular offsets. The resuit was a 
brick, plane upon each side, excepting where crossed by two project- 
ing ribs. He first applied for a patent upon the machine accomplish- 
ing thèse results, but, while that application was pending, filed also an 
application for a patent upon the product of his machine. This is the 
patent in suit. The patent upon the machine was not issued until 
September 7, 1909. The first claim of the patent in suit is : 

"As an article of manufacture, a wire-cut brick having wire-cut ribs on the 
side thereof, substantially as set forth." 

[ 1 ] Dunn's product has been very largely accepted as a better pav- 
ing brick than before existed. Although the brick of this type which 
hâve gone on the market and had this large and wide sale are the pro- 
duct of his patented machine, which has been manufactured by him and 
sold to brickmakers, yet such crédit and such presumption of inventive 
novelty as arise from public use should be given to the product, and 
not to the machine. There would be no use for the machine, unless the 
product were desired. We therefore give some weight to this wide 
public use as bearing on the patent's validity. 

[2] We think Dunn's concept had inventive character as distin- 
guished from mère skill. The fact that this very simple product, 
which proved to be so useful, never had been developed during ail 
the progress of the art, goes far to give it character. Repressing, with 
its cost and disadvantages, was avoided and a better brick was produc- 
ed by simple means. We agrée with the District Judge in saying: 

"His brick is new and useful, and involved invention In no mean degree, 
and entitles him to the breadth of equivalency pertaining to an invention of 
that character" 

— and agrée also with his summary quoted in the margin.^ 

Without regard to whether a patent upon a product may be wholly 
independent of any thought of the means by which it is produced, there 

1 Dunn conceived and produced a wire-cut brick with wholly wire-cut 
lugs, thereby dispenslng entirely with the repressing process and with the 
expenditure necessary to effect the same. The development of his concept 
involved mueh study and expérimentation. He was hampered not merely by 
want of funds, but by the distrust, discouraging conduct, and opposition of 
brickmakers and engineers. However, by persistent energy and détermination 
he overcame the obstacles encountered and eventually won récognition by 
practically demonstratlng the commercially successful character of his brick 
and the mode of Its production. The roughness of the sldes of the brick, 
which at first provoked opposition, was found in actual expérience to be ad van - 
tageous, as the Aller was thereby enabled more firmly to set and more se- 
curely to hold than is possible with the smoother surfaced brick. The de- 
mand for his brick, foUowlng the test of actual service, was such that the out- 
put rose from 2,233,000 in 1910, to 138,000,000 In 1915. In the same period 
he granted 33 licenses to manufacturers. 
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can, in this case, be no such independence. Some degree of référence 
to the method of the production is carried into the claim by the words 
"wire-cut ribs." Where a process or a machine will produce only a 
spécifie product, and where a given product can be produced only by 
the spécifie process or machine (if there are such cases ; see Macbeth 
Co. V. General Co. [C. C. A. 6], 246 Fed. 695, 698, 158 C. C. A. 651), it 
is difficult to see much lack of identity between the invented process or 
machine and the invented product, and such situations bave given rise 
to some rather casual and seemingly obiter statements that process 
and product or machine and product constitute only one invention 
(e. g., Downes v. Teter-Heany [C. C. A. 3] 150 Fed. 122, 80 C. C. A. 
76). It is thought that every such case will be found to dépend upon 
this — actual or supposed — necessary identity of the means and the 
result.^ 

[3, 4] Certain it is, in view of the weight of authority and the latest 
décisions, that the inventer of a new and usefui product or article of 
manufacture may hâve a patent which covers it and gives a monopoly 
upon it regardless of great variations in the method of making (Pow- 
der Co. v. Powder Wks., 98 U. S. 126, 136, 137, 25 L. Ed. 77; Leeds 
Co. V. Victor Co., 213 U. S. 301, 318, 29 Sup. Ct. 495, 53 L. Ed. 805; 
Durand v. Schulze [C. C. A. 3] 61 Fed. 819, 821, 10 C. C. A. 97; 
Maurer v. Dickerson [C. C. A. 3] 113 Fed. 870, 874, 51 C. C. A. 494; 
Lamb V. Lamb \C. C. A. 6] 120 Fed. 267. 269. 56 C. C. A. 547 ; Sanitas 
Co. V. Voigt [C. C. A. 6] 139 Fed. 551, 552. 553, 71 C. C. A. 535; 
Acme Co. v. Commercial Co. [C. C. A. 6] 192 Fed. 321, 325, 326, 112 
C. C. A. 573), and that in the ordinary and typical case, the method and 
the product are separable inventions, supporting separate patents, 
one of which may be valid and the other not (Rubber Co. v. Good- 
year, 76 U. S. [9 Wall.] 788, 19 L. Ed. 566). It is therefore the duty 
of the court to find, if it reasonably can, for a product patent some con- 
struction and scope which shall avoid, on the one hand, destroying its 
value — if not its validity — by confining it to the précise method of 
making which the patent bas happened to show, and avoid, on the other 
hand, a construction so broad as to make it invalid because for an old 
product. As illustrated by the présent case, if Dunn is confined to 
wire-cut brick with wire-cut lugs produced precisely as shown by him, 

2 We find no authoritatlve décision lending more color of support to the 
Idea that a patent for a product is to be conflned to the resuit of the descrlbed 
process, than may be dcrived from some of the languagc in Goodyear Co. v. 
Davis, 102 U. S. 222, 224 (26 L. Ed. 149). It was there said : "The invention 
Is a product or manufacture made in a defined manner. It is not a product 
alone, soparated from the process by which It is created." This conclusion was 
the resiilt of an exhaustive study of the facts of the particular case, and was 
Intended to refer to those facts. The claim was for "the plate of hard rubber 
or vulcanite, or its équivalent." The défendant did not use hard rubber or 
vulcanite, and the question was whether celluloïd, an article unknown when 
the patent issued, was an équivalent. The case does not hold that If the 
défendant had employed a hard rubber plate he could hâve escaped because 
he manufactured this hard rubber by a process différent from that descrlbed 
by Cummings. Nothlng which was not made by the process of vulcanlzatlon 
could be the équivalent of the "hard rubber or vulcanite" of the claim. The 
process of vulcanlzatlon was Imported Into the claim by Its very terms. 
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the patent is commercially worthless because easily avoided ; while, if 
it is construed to cover a wire-cut brick which, bef ore burning, bas bad 
irregularities produced upon its face by any cutting or carving means 
whatever, it would be void because of common practice relating to ail 
kinds of tile, brick and pottery. 

The theory that this patent extends only to the output of the method 
shown in the machine patent is inconsistent with the action of the 
Patent Office. Dunn first claimed "a wire-cut brick having wire-cut 
ribs on one side thereof formed complète during the opération of cut- 
ting the brick." This was rejected as "claiming the article by the 
method of making it." The Patent Office recognized and applied the 
rule above stated. Dunn then substituted the claim allowed and is- 
sued. 

[5] The true scope of the claim can best be developed by tracing it 
from the form shown in the drawing to the form used by défendant. 
It is, doubtless, more economical to bave the same stroke of the wire or 
cutter sever the brick from the blank and produce the ribs; but the 
claim cannot be so restricted without destroying the differentiation 
between the patent for the machine and the patent for the product. 
We think it clear that the patented product would be produced just 
the same if Dunn took a brick which had already been severed from 
the blank on both sides by some other wire-cutting machine, and pass- 
ed that brick through his machine, using his wire-cutter to completely 

reshape one entire side of that brick. The 
brick would be wire-cut, and the ribs would 
be wire-cut, although one face of the brick 
would hâve been treated twice instead of 
once. This would not be an unnatural treat- 
,ment, if it was desired to hâve the ribs upon 
any face excepting the one produced by the 
cutting wire. When we admit the equiva- 
lency between the cutting knife and the cut- 
ting wire, we see that this supposititious 
treatment is that which défendant Nicholson 
has adopted (and the Toronto Company 
uses). He first cuts his blank into separate 
brick by the usual wire-cutting process, then 
passes his severed brick along a feed table 
and over a cutter which he calls a knife, the 
form of which is shown by £9, 30 in the foUowing figures 3 and 6 
taken from the patent issued to him. No. 1,148,529 of August 3, 1915. 
This cutter or knife is the perfect équivalent for this purpose of a wire 
bent into the same form. 

Défendant suggests no différence in opération excepting that he 
thinks such sharp corners could not be put on the ribs of a wire cut- 
ter; and this is immaterial. We must infer that this knife wholly re- 
shapes that surface of the brick and transforms a plane surface into a 
surface with ribs. It seems improbable that the blank of plastic mate- 
rial can travel forward over this knife, with the uncut portions or ribs 
depending into the dépressions SO of the cutter and with the necessary 




DUNN WIBE-OUT LUG BKICK CO. V. TOEOÎ^TO FIEE CLAT CO. 263 

(269 F.) 

resulting distortion of the material, without filling thèse dépressions 
and causing the entire ribs to be formed and shaped by the knife._ If 
possibly this does not completely occur, yet it is certain that the sides 
of the ribs are thus formed and shaped, and that, at the most, only 
their extrême tops — a very small fraction of their whole surface — 
escapes this knife or wire-cutting origin, and thèse rib tops hâve al- 
ready been "wire-cut." We are convinced that, in the true sensé of 
the patent, in the sensé necessary for its righU construction, the ribs 
on défendants' brick are "wire-cut" ; the extent to which they may f ail 
to be so formed is comparatively negligible. Thus we see that the pat- 
ent grant may fairly be construed to cover a method of production 
slightly variant from, but practically équivalent to, that described in 
the patent, and yet that its monopoly will leave untouched wire-cut 
brick with ribs produced by hand carving or by cutting out mère chan- 
nels or by any method which is not, in substantial efïect, the simulta- 
neous création of the plane surface and the ribs thereon by a cutting 
edge which sweeps through the body of the clay. Just where the divid- 
ing line might be between that which thus infringes and that which 
would not, is not involved, and perhaps the question will never arise. 

The défendants' product is the resuit of a two-step wire-cutting 
process; plaintifï's patent describes a one-step process for making 
his product ; and it is said that for this reason infringement is avoided. 
We cannot find, either in the spécification or claim or in the Patent 
Office action or in the history of the art, any reason for limiting the 
patent in accordance with this theory. We are convinced that to do so 
would not only be to disregard the basis of the existence of product 
patents as a class by themselves, but also would be to reissue this pat- 
ent with the very claim which was rejected by the Patent Office and 
discarded by the applicant. The cases cited in support of restricting 
the patent to the one-step process are Plummer v. Sargent, 120 U. S. 
442, 448, 449, 7 Sup. Ct. 640, 642 (30 h. Ed. 737) ; Royer v. Coupe, 
146 U. S. 524, 530, 531, 13 Sup. Ct. 166, 168, 169 (36 L. Ed. 1073); 
U. S. Glass Co. V. Atlas Glass Co. [C. C. A. 3] 90 Fed. 724, 33 C. C. 
A. 254. 

In our judgment, thèse cases do not support the argument. In the 
Plummer Case, the patent was for a process of lacquering or japanning, 
consisting, according to the claim, of "the application of oil and beat, 
substantially as described." In order to sustain this patent against the 
défense of anticipation, it was necessary to limit the process rather 
closely to the succession of particular steps described in the spécifica- 
tion, and it was held that, when the patent was so limited, defendant's 
process was not équivalent. In the Royer Case there was also a patent 
for a process which was claimed as a "treatment of the prepared raw- 
hide in the manner and for the purposes set forth." It was held that 
the process, in its broadest aspect, was old; that "the only subject- 
matter of invention which the plaintifF could properly claim was the 
whole process described in his patent, comprising the différent steps 
therein set forth" ; and that, "in that view, it must be shown that the 
défendant used ail the différent steps of that process, or there could 
be no infringement." Obviously, if the patentee's finished hide had 
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been identîfied by some physical characteristics, and he had clainied an 
article of manufacture thus identified, there would hâve been a dif- 
férent question. In the Glass Co. Case it appeared that the process 
patented was confined by the claim to a succession of spécifie steps, 
and that the défendant omitted two of thèse steps. The conclusion was 
inévitable that "identity of nnethod cannot exist." 

[G] It is also suggested that the device of the patent in suit, if it had 
been later than the pat«nt issued to Nicholson, would net hâve infring- 
ed that patent, and, hence, that défendants' device does not infringe 
plaintifï's patent. Electric Co. v. Pittsburgh Co., 125 Fed. 926, 60 
C. C. A. 636, is cited to support this transposition and modification of 
the familiar rule — "that which, if later, would infringe, will anticipate, 
if earlier." The case seems hardly to support the citation; the lan- 
guage used by Judge Coxe (125 Fed. 930, 60 C. C. A. 636) is only a 
method of saying that the two things were wholly f oreign to each oth- 
er. If we could lay out of view the fact that plaintifï's patent is for a 
product and Nicholson's later patent is for a machine, it would still 
be true that anticipation dépends upon the nature and extent of the 
earlier disclosure while inf ringement dépends upon the character of the 
grant as fixed by the claim. The later patent is necessarily relatively 
spécifie as compared to an earlier invention ; and a finding whether 
the earlier device, if later, would hâve infringed the later patent, is 
not helpful in determining whether the device of the later patent in- 
fringes the earlier one. The two questions hâve no necessary relation 
to each other. We hâve had occasion to point out that in this situation 
equivalency is not mutual. General Co. v. Electric Co., 243 Fed. 188, 
193, 1007, 156 C. C. A. 54, 664; Curry v. Union Ce, 230 Fed. 422, 
429, 144 C. C. A. 564. 

Nor does the fact that Nicholson uses his hands, in transferring his 
brick from the first wire-cutting device to the second, control the ques- 
tion of inf ringement. It is true that in Brown v. Davis, 116 U. S. 
237, 249, 6 Sup. Ct. 379, 29 h- Ed. 659, the use of the human hand is 
relied upon as demonstrating noninf ringement ; but in that case one of 
the éléments of the claim sued upon was a peculiar lever, and défend- 
ant dispensed with the lever and used his hand. This was the com- 
mon case of omission of one of the éléments of the claim. 

There should be the usual injunction and accounting as to défend- 
ants' brick produced in the manner which we hâve described, and to 
permit the entry of such decree below, the existing decree should be 
set aside. 

On Motion to Reopen. 

PER CURIAM. [7] By opinion filed January 7, 1919, we sustain- 
ed the patent in suit and directed the usual interlocutory decree. The 
défendants now présent three German patents which are said to antic- 
ipate, and ask leave to apply to the court below to reopen the case 
and put thèse into the record. The showing to excuse the failure to 
find this évidence in due time is not satisfactory. It is not clear that, 
in the search made in préparation for the answer, any effort was made 
to examine foreign patents. A generally similar showing could be 
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made in every case where there is a later discovery, and, if none but 
the parties were concerned, we should hesitate to grant the motion. 
Westinghouse Co. v. Stanley Co. (C. C. A. 1) 138 Fed. 823, 71 C. C. 
A. 189; Kissinger Co. v. Bradford Co. (C. C. A. 6) 123 Fed. 91, 59 
C. C. A. 221 ; Novelty Co. v. Buser (C. C. A. 6) 158 Fed. 83, 85 
C. C. A. 413, 14 Ann. Cas. 192. 

However, others than the parties are interested. At least one of the 
German patents is superficially pertinent enough so that the validity 
of the patent in suit would be likely to be litigated over again by the 
next alleged infringer, both in the trial and appellate courts. In the 
meantime, the public would be uncertain whether the industry was or 
was not subject to this burden. In the interest of the public concerned 
with the patent, and in the interest of the courts, we think the proposed 
évidence should be brought into this record (Firestone Co. v. Seiberling 
[C. C. A. 6] 245 Fed. 937, 158 C. C. A. 225) ; but the plaintiff ought 
not to suffer damage from what is not its fault. It will be put to the 
additional expense of another trial in the District Court and perhaps 
another appeal, and a great part of this will be duplication which could 
hâve been avoided if the original défense had been more thorough. As 
a condition of allowing the belated défense to be now made, the de- 
fendants should meet this additional expense. The amount thereof is 
afïected by so many uncertainties that it must be somewhat arbitrarily 
fixed. We apparently hâve the same opportunity as the trial court 
would hâve to make a reasonable estimate. We think $300 is certainly 
not too much to make the plaintifï good against the greater expense 
and delay which will resuit if the case is reopened and reheard upon 
the modified record, than there would hâve been if the entire défense 
had been originally presented. 

The order will be that the District Court hâve leave to reopen the 
case and admit the proposed évidence and such further proofs as 
may be ofïered by either party in relation thereto and thereupon again 
détermine the issue in the case upon the record as thus supplement- 
ed — ail upon condition that the défendant pay to plaintifï, within 
such time as the court below may fix, the sum of three hundred dol- 
lars. 
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BIRD'S-EYE VENEER CO. v. FRANCK-PHIMPSON & CO. 

(Circuit Court o£ Appeals, Sixth Circuit. October 10, 1918.) 

No. 3127. 

1. Patents <©::^2]2(1)— TjIcenses — Impijkd Wauranties. 

Concedlug that the owner of a patent, whlch granted an excluKive H- 
cense to défendant on payment of a roynlty, impliedly warranted the com- 
mercial utillty of the patent, yet wliere the parties, after défendant had 
been unable to make the patent comniercially successful, entered Into a 
new eontract flxlng their several rigbts, the Iniplied warranty was waived, 
and the fact that the patent process dld not prove a success is no défense 
to an action for accnied royalties. 

[Kd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Patent.] 

2. Patœ.vts <S=3l — Nature or Patent. 

A patent Is not inherently the grant of a rlght to make ; it is a grant 
of the right to exclude others from the field. 

3. Patents <S='209il) — Licenses — I'ailube of Considération. 

Where tbere was no contention that the patents covered by lieense from 
plaintifC to défendant for a process for bleaching wood reneers were in- 
valid, aid the eontract gave défendant an exclusive lieense to use the 
patent, with the right to grant licenses thereunder to others, the fact that 
the process did not hecouie a commercial success is no ground for finding 
a total f allure of considération. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Action by Franck-Philipson & Co. against the Bird's-Eye Veneer 
Company. There was a judgment for plaintiff, and défendant brings 
error. Affirmed. 

Wm. P. Belden, of Cleveland, Ohio, for plaintiff in error. 
Thomas J. Hickey, of Chicago, III., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. The Bird's-Eye Veneer Company was 
engaged in manufacturing veneer from bird's-eye maple logs. So mucli 
of the product as came from the heart of the log was "off color," and 
would be much more valuable if it could be bleached. The Veneer 
Company had never been able to fond a satisfactory method of bleach- 
ing. The PhiHpson Company owned patents upon a process for ac- 
complishing this resuit. The Veneer Company took a lieense under 
thèse patents and agreed to pay royalties. After making payments 
for a time, the Veneer Company ref used to pay further, and the paten- 
tées broLight this action in the court below to recover the royalty then 
accrued. For convenience, we designate the inventer and his first and 
second assignées coUectively as "the patentées." The défenses (so far 
as now important) were, iirst, that there was a breach of the implied 
warranty that the patented process would accomplish the purpose for 

^=oB^or other cases see same toplc & KKY-NUMBICR in ail Key-Nunibered Digests &; Indexes 
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which the Veneer Company took it; and, second, that the patented 
process was worthless, wherefore there was a total faikire of considéra- 
tion. Upon the trial, the District Judge held that, as matter of law 
under the évidence, neither défense could be maintained, and instructed 
a verdict in favor of the patentées. The présent writ of errer présents 
the question whether either défense should hâve been sustained by the 
court or submitted to the jury. 

We conclude that we cannot consider or décide the abstract ques- 
tions which hâve been presented as the main reliance of the Veneer 
Company. We express no opiyion as to whether such a license for a 
patented process is within the provisions of the Uniform Sales Act, nor 
whether there may be an implied warranty of fîtness attached to a 
written contract therefor, nor as to whether a patented process might 
be, in spite of the patent monopoly, so valueless that there would be a 
total failure of considération for its sale. We think thèse questions 
are not open on the facts of this case. 

The process involved certain chemical actions or reactions, and the 
obviously difficult problem of soaking very thin sheets of wood in a 
chemical solution, so as to get the good results desired and avoid ail 
the bad results which might threaten. The représentative of tlie Veneer 
Works in making the contract was an experienced and able manager, 
familiar with manufacturing costs and the demands of his market. He 
was at least upon an equal footing with the patentées in ail respects 
except as to chemical knowledge, and he was better informed than 
the patentées as to matters afïecting commercial success. 

[1] The original contract was made in April, 1914. In considéra- 
tion of a license to use upon bird's-eye maple veneers the process pat- 
ented by one United States patent and by one Canadian patent and 
the method of a patent application then pending, the Veneer Company 
agreed to pay $5,000 in cash and $7,500 upon deferred notes and a li- 
cense f ee of $300 per month after installation. For ail purposes now in- 
volved, the license was équivalent to an exclusive license, and we shall 
so treat it. It is not to be supposed that the manager of the Veneer 
Company would hâve made this contract — which was carefully writ- 
ten (covering eight pages of the printed record), and went into many 
détails, but contained neither any warranty of the process or its results 
nor any provision whereby the Veneer Company could escape the con- 
tinuing obligation — unless the success and the value of the process 
had been shown to his satisfaction, and the évidence indicates exhibition 
of samples, etc. Thereupon the Veneer Company, under the patentées' 
direction, constructed and installed elaborate apparatus, use of which 
was begun about July. After about six months of use, or attempted 
use, the Veneer Company expressed such dissatisfaction that the pat- 
entées sent an expert adviser, and the company and this adviser con 
ducted a séries of tests until about March, when, apparently, the com- 
pany again became satisfied. It then had paid the down payment of 
$5,000, and one of the $2,500 notes and five of the $300 payments, 
and was in arrears on two of the notes, amounting to $5,000, and on 
seven of tne payments, amounting to $2,100. 
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The parties then, in March, 1915, executed a new contract, recitîng 
that the previous contract had been made, that certain disputes had 
arisen as to the amount of the license fées payable, and that the par- 
ties "are désirons of terminating the controversy, and hâve agreed to 
settle and terminate ail their différences in regard to or in any wise 
growing out of the contract," and agreeing that the Veneer Company 
would pay the two unpaid notes of $5,000, and would pay $700 out of 
the unpaid monthly payments, and that the patentées would release the 
Veneer Company from the reinainder. Thèse payments were made 
and accepted. On May 1, 1915, the parties made a further contract 
by which the Veneer Company acquired the right to use the patents on 
veneers other than bird's-eye maple and the right to grant certain li- 
censes under the patents to fumiture manufacturers in the United 
States and Canada, and by which the Veneer Company acquired similar 
rights as to ail future inventions and improvements in the process, to be 
made by the patentées. For thèse additional rights the Veneer Company 
agreed to pay the [minimum] license fee of $1,250 per year. The Com- 
pany then continued, until August, 1916, to pay regularly ail license fées 
accruing under the original contract and under the May, 1915, con- 
tract, and continued to use or attempt to use the process. It then, in 
August, declined any further payments, and this suit resulted. There 
is (now) no claim of fraud or misleading or concealment by the paten- 
tées of anything known to them. 

If there was an implied warranty of the character claimed by the 
Company and at the time of the original contract, we cannot think that it 
survived the contracts of March and May, 1915, and the payments 
made pursuant thereto. The case is not one involving the later develop- 
rhent of some inhérent but unknown defect. In March and in May, 
1915, when the new contracts were made, the company knew ail about 
the failure of the process (if it had failed). It merely was hoping and 
believing that the defects had been overcome. 

When the subject-matter of an alleged implied warranty has thus 
been a matter of discussion and negotiation, and a compromise settle- 
ment has bèen reached, and the parties hâve continued under the old 
contract, and then hâve made a further elaborate written contract with 
référence to additional rights in this same matter for additional com- 
pensation, and ail without any exprès sed co venant or warranty, the 
continuance of the implied warranty is not affirmed by any précèdent 
brought to our attention, or, as we think, by any principle involved. 
The situation is, in ail respects, analogous to that existing where an ar- 
ticle is sold subject to acceptance, and, after trial for the spécial pur- 
pose desired, is accepted and paid for, or where there are express rep- 
résentations as to quahty, and, after knowledge of their falsity, payment 
is made without objection. In neither of thèse cases is there any re- 
maining liability upon an imphed warranty of fitness. Kellogg Co. v. 
Hamilton, 110 U. S. 108, 112, 3 Sup. Ct. 537, 28 L. Ed. 86; Taylor v. 
Bank (C. C. A. 6) 212 Fed. 898, 129 C. C. A. 418; Kansas City Co. v. 
Rodd (C. C. A. 6) 220 Fed. 750, 754, 136 C. C. A. 356; Marmet Co. v, 
People's Co. (C. C. A. 6) 226 Fed. 646, 651, 141 C. C. A. 402. 
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[2j3] In order to demonstrate the correctness of the ruling of the 
trial court to the effect that the proof offered by défendant did not tend 
to estabhsh a total failure of considération, it is necessary to state 
only one reason. The other reasons urged may be passed by. The thing 
purchased hère was an exclusive license under a patent. There is no 
claim, in the pleadings or in the ofifer of proof, that the patent was void. 
In view of the well-known distinction between that lack of patentable 
utility which makes a patent void and that lack of commercial utihty 
which makes its exploitation not profitable until sufficient capital and 
skill are employed, or until market conditions are favorable, or until 
some improvements and refinements are discovered, and in view of the 
fact that defendant's counsel did not directly suggest the question 
of validity, we cannot accept the rather vague ofifer to show that the 
patented process was worthless to this company, or that this Com- 
pany was unable to make it work, as intended to présent the issue of 
invalidity, and so we are not concerned with the reasoning or with 
the décisions upon that subject. As is familiar, and as we hâve had 
occasion to say, a patent is not inherently a grant of the right to make ; 
it is a grant of the right to exclude others f rom the field. Swindell v. 
Youngstown Co., 230 Fed. 438, 442, 144 C. C. A. 580. By this exclusive 
license, as enlarged in May, the Veneer Company obtained, for the term 
of the patents, the right to exclude ail its competitors f rom using this 
patented process, either in the form disclosed in the patent or by any 
improvement thereon which might be made by the patentées, or by any 
infringing improvement which might be made by others. The first 
claim of the patent is: 

"A process for treating pièces of sap-containlng wood, which consists in 
sub.iecting such pièces to the action of a bleaching gas-liberating solution 
aetlng to dissolve the sap, whereby décoloration and sap extraction are simul- 
taneously efCeeted." 

This is, obviously, a broad claim. It is accompanied by 10 other 
claims, each in more or less broad and inclusive language. The propo- 
sition that the grant of exclusive rights for the United States and 
Canada under such a (valid) patent, which seems to control a consid- 
érable field of development and improvement for 17 years and to make 
tributary to it ail improvements within the field, and the grant of sim- 
ilar rights in any improvements the patentées may make, do not consti- 
tute any considération whatever for a promise to pay therefor, is a 
proposition which we think needs only to be stated to show its error. 

We do not intend now to décide that the Veneer Company has no 
suitable remedy or défense, as against continuing or further asserted 
liability, if the patent is in truth void, because not involving patentable 
utility, or because it does not sufïïciently disclose how to practice the 
process eflfectively. Neither the right to such remedy or défense, nor 
the effect thereon of the judgment in this case, is before us; but, upon 
the issues made and tried in this case, it was rightly held that the at- 
tempted défense failed. 

The judgment is affirmed. 
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FAEMERS' HANi:)Y WAGON CO. v. BEAVER SILO & BOX MFO. CO. 

(Circuit Court of Appeals, Seventh Circuit. March 5, 1919. Ketieariug Denied 

April 4, 1919.) 

No. 2653. 

1. Patents ©==312(2) — Accountinq fob Infringement — Evidence or Koyal- 

TIES. 

In an accountlng for Infringement of patent, in detemilning what is a 
reasonable royalty for infringing sales, évidence of royalty on another 
patent would hâve no bearing. 

2. Patents <©=>318(1) — Accounting ron Infkingemf.nt— Damages. 

To entitle a coiuplainant to recover damages from an itifrlnger, when 
there is no évidence of an established or a reasonable royalty, It must 
show that It vvonld probably bave made tbe sales made by défendant but 
for the infringement, and the profits it would hâve made thereori. 

3. Patents <s=>318(6) — Accountino for Infringement — Profits. 

Where tbe net profits made by the manufacture of an infringing article 
are shown, but sucli articles also infringed another patent, for wbich de- 
fendant was conipelled to pay, a reasonable royalty for tbe use of the 
latter patent, the burden of showing wbich is on défendant, should be 
deducted, and tbe remalning profits are recoverable by cornpiainant. 

Appeal from the District Court of the IJnited States for the Eastern 
District of Wisconsin, 

Suit in equity by tbe Farmers' Handy Wagon Company against the 
Beaver Silo & Box Mauufactuving Company. From a final decree on ac- 
countlng for infringement, cornpiainant appeals. Reversed. 

Wallace R. Lane and George Manlvle, both of Chicago, 111-, for appellant. 
John E. Stryker, of St. Paul, Minn., for appellee. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

MACK, Circuit Judge. The McClure patent, No. 814,067, for an 
improvement in silos, was sustained and held infringed by this court, 
reversing a decree of the District Court. 236 Fed. 731, 150 C. C. 
A. 63. 

On the accounting that followed, the master found that défendant 
had sold 363 of the infringing silos; that on the basis of a reasonable 
royalty, the évidence bearing on which, however, was not deemed by 
him to be strong, a recovery of $3,630 should be allowed. île reconi- 
mended, however, an alternative recovery of $3,760 based upon prolîts 
earned by the défendant as evidenced by a dividend declared January 
1, 1912, on the business of 1911, the year of the infringement. The 
dividend was $4,000, but the testimony showed that 6 per cent, of the 
defendant's plant was used in the box business. The sum allowed 
was therefore fixed at 94 per cent, of the dividend. 

On exceptions, the matter was re-referred to the master on one 
point, the application of $4,000 paid by the défendant in 1915, under 
a contract, in settlement of an infringement suit based on the Harder 
patent. No. 627,732. On the re-referençe, additional testimony was 
taken. The master thereupon found that testimony to the effect that, 
of the $4,(X)0 paid in the settlement, $3,630 was as a license fee for the 
363 silos involved both in the Harder suit and in the ]jreseiit suit, 
must be rejected, on the ground that it varied the written instrument. 
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He held, hovvever, that, while it is immaterial how the parties to the 
contract divided the $4,000, it was material to ascertain whether, at 
the time the infringing silos were made, the défendant was under a 
liabihty to pay a royalty, and, if so, in what amount, because of the 
Harder patent. He f urther found that $10 per silo was the license fee 
for the Harder patent during the period in question, and therefore 
allowed that sum. His recommendation that plaintifï recover nominal 
damages only was sustained by the court. 

Plaintifï urges a reversai of this decree, claiming both damages 
sufïered by it, and the full profits, without déduction on account of 
the payment made in the Harder suit settlement. 

[1, 2] 1. As to damages: 

(a) While there is évidence that plaintifï refused to grant a licensf> 
for the McClure patent for less than $10 royalty per silo, and that 
negotiations were pending with one party for such license, this évidence 
relates solely to a time subséquent to the adjudication of validity and 
infringement in this court, and long subséquent to the sale of the 363 
silos in question. The record is bare of any évidence either of an es- 
tablished or of a reasonable royalty price at the time of the infringing 
sales. Even if the évidence sustained a finding of $10 or any other 
sums as a reasonable royalty under the Harder patent, it could hâve 
no bearing upon the reasonable royalty under the patent in suit. 

(b) Equally bare is the record of any proof of damage sufïered by 
plaintifï through thèse compétitive sales. The mère sale by défend- 
ant is not sufficient; there is no proof that plaintifï would probably 
bave been able to make thèse sales, but for defendant's wrongful com- 
pétition ; even that, however would not sufifice. Plaintifï must hâve 
gone further, and proved that such sales, if made, would hâve been 
profitable. Its lost profits would then hâve afïorded a measure of dam- 
ages. No such proof was ofïered. 

It follows, therefore, that an award of damages was properly denied. 
[3] 2. As to profits: Otherwise, however, as to profits earned by 
défendant through thèse infringing sales. 

(a) Proof that a dividend of $4,000 was declared in January, 1912, 
is prima facie proof of profits earned to that extent ; in the absence of 
évidence to the contrary, they were properly apportioned, as between 
the silo and box branches of the business, in the proportions of 94 
per cent, and 6 per cent. 

(b) While the plaintifï is entitled to recover only so much of the 
profits as is attributable to the use of the McClure patent, yet if it ap- 
pears upon the whole évidence that an accurate or approximate appor- 
tionment is impossible, the défendant as wrongdoer must sufïer the 
loss. Proof that the défendant continued in the silo business, and sold 
a large number of noninfringing silos in subséquent years, afïords no 
basis for such apportionment, in the absence of a showing that the 
subséquent sales likewise resulted in a profit. 

(c) But it is clear in this case that, in figuring the profits based up- 
on the dividends, no allowance was made for the use of the Harder 
patent, because in the year 1911 the défendant had paid nothing there- 
for. Inasmuch, however, as the défendant infringed the Harder pat- 
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ent, as was subsequently established, and inasmuch as at least some 
portion of the $4,000 subsequently paid was a payment on account 
of such infringement, and inasmuch as the Harder patent was the 
basic patent, to use which the plaintiff, among others, was licensed, it 
is clear that some déduction for royalty for the use of the Harder 
patent ought to be allowed to the défendant, as a proper manufactur- 
ing cost to be charged against the profits. 

We concur in the conclusion of the master that the actual amount 
so apportioned in 1915 by the parties to the Harder patent infringe- 
ment suit is in no manner binding as between the parties to this suit. 
The allowance to be made to the défendant is a reasonable royalty 
charge, as of the year 1911, not exceeding in any event the sum ac- 
tually paid in 1915. The évidence establishes that at least four par- 
ties had been given a license under the Harder patent for lump sums, 
and that their actual royalties per silo amounted to $1 or less. It 
further appears, however, that other parties were licensed at $10 per 
silo. No gênerai or universal royalty basis existed in 1911. 

The burden is upon the défendant to establish what a reasonable 
royalty would be, and we are not satisfied, upon the entire évidence, 
that it has succeeded in this to an extent greater than $5 per silo. In- 
asmuch as at least this amount may be deemed to bave been paid on 
account of the infringement of the Harder patent, our conclusion is 
that from the profits of $3,760 there should be deducted the sum of 
$1,815 as fair royalty fee for the use of the Harder patent, and that 
a decree should be entered for the différence of $1,845, with interest 
at the rate of 6 per cent, per annum from and after March 19, 1918, 
and costs in the entire proceedings. 

The decree will be reversed, and the cause remanded, with directions 
to enter a decree in accordance herewith. 
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SUPERIOR MACH. TOOL CO. v. CINCINNATI LATHE & TOOL CO. 

(Circuit Court of Appeals, Seventh Circuit. Marcli 12, 1919. Kehearing De- 

nied May 6, 1919.) 

No. 2649. 

1. Patents ©=3328 — Validitt and Infringement — Feed Gearino. 

The Perrine patent, ■Mo. 1,029,.313, for a feed gearing for use on la thés, 
held valid and infringed. 

2. Patents <S=16 — Invention— Meàsure of Advance in thb Art. 

Invention cannot be made to dépend upon the length of the advanelng 
step in the art : but if the step be an advanee, and the means by vphieh the 
advance is made are uew and beyond the conception of a mechanic trataed 
in the art, invention must be recognized. 

Appeal from the 'District Court of the United States for the Dis- 
trict of Indiana. 

Suit in equity by the Cincinnati Lathe & Tool Company against 
the Superior Machine Tool Company, to enjoin further infringement 
of patent to John R. Perrine, No. 1,029,313, covering feed gearing. 
Decree for complainant, and défendant appeals. Aiifirmed. 

V. H. Lockwood, of Indianapolis, Ind., and Conrad Wolf, of Ko- 
komo, Ind., for appellant. 

William R. Wood, of Cincinnati, Ohio, for appellee. 

Before BAKER and EVANS, Circuit Judges, and ENGUSH, 
District Judge. 

EVANS, Circuit Judge. [1] The only défense to appellee's suit 
on its patent is invalidity; infringement being conceded, if the pat- 
ent be sustained. "The invention pertains to feed gearings, such as are 
employed on lathes for securing various rates of carriage advance in 
feeding and in screw cutting, and the invention relates to improve- 
ments designed to facilitate the convenient getting of a certain number 
of speed changes for the lead screw and the feed rod." So read the 
spécifications. The single claim reads : 

"Feed gearing comprislng, a first countershaft, means for imparting sé- 
lective speeds of rotation to sald shaft, four diversely sized gear fast on 
sald first countershaft, a second countershaft, a pair of diversely sized gears 
loose on sald second countershaft and engaging the outer ones of the gears on 
the first countershaft, a spool structure splined on the second countershaft, 
gears carrled by the spool structure and adapted to engage with the Inner 
gears on the first countershaft, clutches at the hubs of the loose gears on 
the second countershaft and at the hubs of the gears carrled by this spool 
structure, a long plnlon fast on the second countershaft, a driven shaft, a nar- 
row gear fast on sald driven shaft, a second driven shaft, a narrow gear fast 
on the sald second driven shaft and at some distance from the gear on the first 
driven shaft, a slidable narrow gear constantly engaging the long plnlon and 
adapted to slide along the same so as to be In mesh with elther the gear on 
the first or the gear on the second driven shaft or be In disengaged position be- 

©ssjFor other cases see same toplc & KEY-NUMBBK in ail Key-Numbered Dlgests & Indexes 
259 F.— 18 
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tween those two gears, and a handle mechanism for sUding sald slidable gcar, 
coinbiiied substantlally as set forth." 

While lathes are not mentioned, it is obvious that the "feed gear- 
ing" apparatus was designed for use on lathes. The so-called "quick 
change gear mechanisms" are désirable as they save time and in- 
crease output. The larger the number of speeds, the more adaptable 
the machine. The variations in speed are obtained by use of two 
countershafts upon whicli there are 12 gears, 4 on the upper and 8 
on the lower countershaft or cône. In the Flather patent, No. 810,- 
634, probably the closest prior art citation, the upper countershaft 
has three gears while the lower one has nine. Flather gets 27 
speeds while appellant secures 32. 

But it is not the number of speeds alone that describe the merits 
of the machine. Lathes of this character serve a double purpose. The 
operator may be called upon to eut screw threads on métal pièces, 
or he may use it simply to produce cylindrical surfaces. The machine 
covered by the patent provides a very simple and compact mechanism 
by which the required speed changes are easily and rapidly made. 
In appellee's machine there is one wide faced gear which must re- 
ceive any one of the 32 speeds. This wide faced gear always meshes 
with a smaller faced sliding gear which therefore receives each of 
the 32 speed changes. While always rotating, it may be put into 
neutral, or can be adjusted to the screw or to the rod, with but a 
very slight sliding movement. In other words, by means of this 
intermediate sliding gear always responding to the rate of speed de- 
termined by the position of the gears on the countershaft the oper- 
ator may drive either the lead screw or the feed rod, but, of course, 
never both at the same time, or he may so locate the sliding gear that 
it will be in neutral — that is, drive neither the lead screw nor the feed 
rod. This mechanism, conveniently located at the right-hand side of 
the lathe, with the feed screw and rod close together, permits the 
operator easily and handily to avail himself of the 32 speed changes, 
and it is found in such a combination in no other lathe to which our 
attention has been called. 

[2] But it is claimed that neither the increase in the number of 
speeds nor the mère location of the operating means by which the 
change in speeds can be very easily accomplished marks invention 
but is a mère exercise of mechanical skill. It must be admitted that 
patentée took no giant's stride in perfecting this machine. On the 
other hand, invention cannot be made to dépend upon the length of 
the advancing step. If the step be an advance, and the means by 
which the advance is made are new and beyond the conception of a 
mechanic trained in the art, we must recognize invention. If pat- 
entee's contribution was limited merely to an increase in the number 
of speeds obtained, we would hardly be justified in finding invention 
iherefrom. But when to the increased number of speeds is added a 
handy, compact means for securing the use of thèse speeds, which 
according to certain testimony gave greater strength and endurance to 
the machine, invention appears. 
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It is hardly conceivable that a patent so narrow and so limited should 
be infringed, were there no patentable novelty residing therein. The 
presumption in favor of patentability arising from the grant, strength- 
ened as it is in this case by the conclusion of the trial judge, has 
not in our opinion been overcorae. 

The decree is affirmed. 



BISIGHT CO. et al. t. ONEPIF.CE BIFOCAL LENS CO. 

(Circuit Court of Appeals, Fourtli Circuit. January 20, 1919.) 

No. 1627. 

1. Patents <S=>1C7(1) — Validity of Claim — Limitation. 

A patent claim inay be limited by référence to the speciflcatlons. 

2. Patents <@=.'î2S — Validity — Bifocal Lens. 

The Connor macbine patent, No. 830,480, clalm l, for making bifocal 
lenses, a. s limited by Its référence to the speciflcatlons, Is uot invalid be- 
cause too broad. 

3. Patents "®=o328 — InfBiIngemknt — Makinq Bifocal Lens. 

The Connor machine patent. No. 836,486, clalm l, for maklng bifocal 
lenses, held Infringed. 

4. Patents <©=3328 — Validity — Anticipation. 

The Connor machine patent. No. 836,486, clalm 1, for produclng bifocal 
lenses, Is not antlcipated by grlndlng machines In remote arts, such as 
grlnding buttons, silice more than mechanical sUUl was requlred to apply 
the grinding process to lenses. 

Cross-Appeals from the District Court of the United States for the 
District of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit by the Onepiece Bifocal Lens Company against the Bisight 
Company and Benjamin Mayer. Decree for complainant (246 Fed. 
450), and défendants appeal, with cross-appeal by complainant. Decree 
modifîed. 

Victor D. Borst, of New York City (William M. Stockbridge, of 
New York City, and Cyrus N. Anderson, of Philadelphia, Pa., on 
the brief), for appellants and cross-appellees. 

V. H. Lockwood, of Indianapolis, Ind., and Edward Rector, of Chi- 
cago, 111., for appellee and cross-appellant. 

Before KNAPP and WOODS, Circuit Judges, and McDOWELL, 
District Judge. 

WOODS, Circuit Judge. Considération of the claims, infringe- 
ments, and défenses set up in thèse appeals involve very fine distinc- 
tions of the application of the patent law to bifocal lenses. Study of 
the record and arguments satisfies us that the District Judge reac'hed 
just conclusions as to most of the matters in controversy, and no good 
end would be attained by a statement of our reasons for approving his 
conclusions. 246 Fed. 450. 

^r=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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[1,2] We think, however, that the District Court was in error in 
holding invalid daim 1 of the Connor machine patent, No. 836,486. 
That claim reads as f ollows : 

"Apparatus for producing blfocal lenses including a rotary holder for the 
lens crystal, and means for grinding two blfocal surfaces of différent dioptries 
simultaneously on one face thereof, substantially as set forth." 

The District Court held this claim invalid, because the rotary lens 
holder is old in the art and the claim was too broad, in that it covered 
ail apparatus which will make the product described, provided only that 
a rotary lens holder forms a part of them. A claim may be Hmited by 
référence to the spécifications in the application. Seymour v. Osborne, 
11 Wall. 516-547, 20 L. Ed. 33; The Corn-Planter Patent, 23 Wall. 
181-218, 23 L,. Ed. 161. We think the broad claim is so limited in this 
instance by the words "substantially as set forth," referring to the 
spécifications in the application which it is conceded describe the ap- 
paratus, and that the claim is therefore valid. 

[3] We are of opinion, also, that the défendant has infringed. It 
is true that in Connor's spécifications he describes "a crystal holder 
member, and rotary grinding member co-operating therewith and hav- 
ing a spherically disposed grinding surface and an adjacent nonspheri- 
cally disposed grinding surface," and that Mayer's machine, which the 
défendants operate, has both surfaces spherical. Connor's apparatus 
being the first to accomplish the desired end, or at least an important 
generic invention, should not be so narrowly construed as to permit 
real infringement by a variation which, if substantial, is merely an in- 
ferior application of Connor's invention. Continental Paper Bag Co. 
V. Eastem Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 
1122; King Ax Co. et al. v. Hubbard, 97 Fed. 795, 38 C. C. A. 423. 

[4] Connor's invention cannot be regarded anticipated by grinding 
machines in a remote art, such as the grinding of buttons. Evidently 
something more than mechanical skill was required to apply the grind- 
ing process to lenses, even if it had been suggested by the apparatus 
for grinding buttons. Hobbs v. Beach, 180 U. S. 383-392, 21 Sup. 
Ct. 409, 45 L. Ed. 586. The decree of the District Court, with this 
modification, protects the plaintiff in the exclusive use of ail inven- 
tions covered by its patents, and meets fully the justice of the case. 
The decree of the District Court is modified accordingly. 

Modified. 
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ADT V. E. KIRSTEIN SONS CO. 
(District Court, W. D. New York. Jauuary 8, 1918.) 

1. Patents <s=3.'327 — Pbecediînts — ^Decikion of Circuit Coiîkt of Appeals. 

A décision of a Circuit Court of Appeals on tlie valitlity of a patent 
sliould, in the interest of unlformity of fédéral décisions ; be accepted and 
followed by a District Court of anotlier district, where tlie sanie patent is 
involved, unless évidence is presented that is essentially différent and per- 
suasive of an opposite conclusion. 

2. Patents <S=»328 — Validity — Noveltt. 

The Adt patent, No. 1,040,094, claim 12, and reissne patent No. 13,466, 
claims 28 and .50, etc., as well as patents No. 1,040,096, claims 5 and 18, 
and No. 1,173,912, ail relating to eyeglass mountings, held in view of 
tlie prior art, invalld for want of novelty and invention. 

3. Patents <S=>17S — Mechanical Equivalents. 

Tlie patent law does not permit an iuventor to arrange the varlous parts 
to cover the entlre idea, and thus exclude mechanical equivalency and the 
results accomplished. 

In Equity. 

Suit by Léo F. Adt against the E. Kirstein Sons Company. Decree 
for défendant. 

Affirmed, 259 Fed. 561, C. C. A. . 

Church & Rich, of Rochester, N. Y. (Frederick F. Church, of Roch- 
ester, N. Y., and Melville Church, of Washington, D. C, of counsel), 
for plaintiff. 

Davis & Simms, of Rochester, N. Y. (Percival D. Oviatt and C. S. 
Davis, both of Rochester, N. Y., of counsel), for défendant. 

HAZEL, District Judge. We are hère concerned with the alleged 
infringement by the défendant company of varions letters patent re- 
lating to eyeglass mountings, issued to Léo F. Adt, as foUowrs: Re- 
issue letters patent No. 13,466, dated September 17, 1912 (originally 
No. 1,019,115, dated March 5, 1912), patents Nos. 1,040,094 and 1,- 
040,096, both dated October 1, 1912, and patent No. 1,173,912, dated 
February 29, 1916. Infringement is asserted since the cancellation, 
February 26, 1916, by mutual consent of a license to manufacture and 
sell the eyeglasses in question ; the défendant continuing to market 
eyeglasses with nose bearing pads pivoted and actuated towards each 
other and separated by a spring, and having means for spreading the 
glasses apart. Such eyeglasses are illustrated in defendant's structures, 
Mode! G mounting and Model G Modified or Model G Intermediate 
mounting in évidence, which plaintiff claims are infringements of his 
patents in évidence, viz. : Model G of claims 2 and 28 of the reissue 
patent, claim 5 of patent No. 1,040,096, and claims 1 and 2 of patent 
No. 1,173,912, and Intermediate Model G, of claims 2, 28, 43, and 50 
of the reissue patent, claims 5 and 18 of patent No. 1,040,096, and 
claim 12 of 1,040,094, in suit. 

[1, 2] The défense is want of novelty and invention in view of the 
prior State of the art. The patentée concededly was not the first to pro- 
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vide eyeglasses with nose guards and finger pièces pivotally mounted 
on a table or support between the arch of the bridge and the abutting 
lenses ; nor did he first interpose a wire spring and lever on the table 
or support between the bridge and Connecting lenses for use in spi-ead- 
ing apart the nose pads for gripping the nose. Such a device and ar- 
rangement of parts were first used by Jules Cottet (patent No. 560,8?5. 
dated May 26, 1896), and their practicability and usefulness are beyond 
question. Adt, however, claims that there were various objections to 
the Cottet mounting : First, the spring was exposed, and therefore dirt 
and dust were likely to collect on the coil surfaces ; second, the parts 
were faultily arranged, causing the finger pièce lever to wobble ; and, 
third, to replace a broken spring the nose gripping unit had to be dis- 
mantled. To overcome such objection he claims to hâve made by 
stages patentable improvements eventuating in the fourth patent in suit 
as embodied in defendant's Model G mounting, wherein the flat spring 
is readily détachable. Importance is attached in each patent to the 
spécifie détails of construction, the character of the lever, screw head, 
spring, and assembling of parts, which finally, it is contended, overcame 
the objections to prior mountings of the finger pièce type. 

It is necessary to familiarize oneself with the various modifications 
that were made, for at the outset it is questionable whether any in- 
volved invention. Two of such patents — the reissue (15 claims) includ- 
ing claims 2, 28, and 43, hère in controversy, and No. 1,040,096 — were 
held invalid by the Circuit Court of Appeals for the First Circuit (Adt 
V. Bay State Optical Co., 226 Fed. 925, 141 C. C. A. 529), leaving for 
this court to pass upon claim 50 of the reissue, claims 5 and 18 of No. 
1,040,096 (substantially similar to claims 26, 27, and 29, involved in the 
Bay State Case), and claim 12 of No. 1,040,094, said to cover defend- 
ant's Model G Modified mounting, and the two claims of patent No. 
1,173,912, bearing on the spring arrangement, as shown in Model Ex- 
hibit 9. The District Court and the Circuit Court of Appeals for the 
First Circuit decided substantially that the structural dififerences in the 
various patented mountings considered by them were simply modifica- 
tions of a single species and substitutions of one for another, and did 
not involve invention. This décision practically détermines the status 
of the subject-matter, and, unless the évidence now presented is es- 
sentially différent and persuasive of an opposite conclusion, it should 
in the interest of uniformity of fédéral décisions be accepted and fol- 
lowed by this court. As letters patent and claims are in issue hère that 
were not expressly passed upon in the former suit, they will be briefiy 
taken up in connection with the prior art. 

Ail, or nearly ail, of the involved claims relate to exceedingly small 
differentiations in structural parts and the manner of assembling them. 
In dealing with the reissue patent it will suffice to set out claim 28 only, 
which is descriptive of the improvement: 

"28. In an eyeglass mounting, the comhination with a support having a seat 
on one side thereof, of a headed pivot projecting from the seat, a projection 
on tlie oppasite side of the support aligned with the pivot, a nose guard turn- 
ing on the pivot in engagement with the seat and head, and a coiî spring for 
positioning tlie guard surroundlug the projection on the opposite side of the 
support" 
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Claim 2 also describes a guard pivoted on one side of the support 
with a flat spiral spring below it. Claim 43 positions the spring beneath 
the support or bridge, and refers to a guard lever held in rigid bearings, 
while claim 50 broadly recites the combination with a support and piv- 
oted guard lever of a coil spring in a fiât spiral, its outer end acting 
against one of said parts, and its inner end extending beyond the cir- 
cumference permitting it "to act against the other part." 

On comparing the structure of the reissue patent with the Cottet 
disclosure, it will be observed that the modifications are sli5;ht. The 
patentée appears to hâve worked assiduously in this art to evolve 
changes and modifications in prior mountings, as quite a number of 
patents, granted to him previously, but not in suit, especially Nos. 862,- 
368 and 872,211, would seem to prove. He seems to hâve believed that 
the coil spring in the Cottet structure mounted on top of the support 
would easily break and that the guard lever held down by it would wob- 
ble, and therefore he designed to locate under the support another kind 
of spring to insure firmness. He extended the spring used by him out- 
wardly f rom the center, looping it to contact with the upper part of the 
support under the screw head and then forming a convolution for the 
finger and nose pièce — ail in one, the other end of the spring being 
screwed down on the lens frame. In Cottet the spring was held down 
on the guard lever by the screw head, the upper end being anchored on 
the lens. Adt's convolution of the spring, though unique to the unin- 
formed, nevertheless comprised a mounting not essentially différent 
from prior mountings in évidence, either as to form, location, or an- 
chorage at their ends. He does not appear to hâve secured ready re- 
movability of the spring in the reissue patent as it was apparently nec- 
essary to remove the guard lever in removing the spring ; while in the 
Cottet mounting, as witnesses testified, the coil spring, when broken. 
was easily removed with pinchers. 

It was not a new expédient to anchor to the lens screw a spring used 
to position the guard. The Wells patent. No. 813,030, shows such an 
arrangement. The feature of screwing the lever down to the support 
with the head of its pivot on top to prevent wobbling was also used be- 
fore in this art. See Bertolini model in évidence and patents to Pritch- 
ard, to Wells (Fig. 11) and to Terstegen, which also shows lever 
held between the support and the pivot head. Nor is it believed to hâve 
involved invention to reverse the screw, for example, of the Wells 
patent and cause it to project into the support from the lower side so 
as to establish a bearing between the support and pivot head. See Wells 
patent, No. 813,030. In the Finch patent. No. 709,574, the mounting 
is located on the opposite side of the support from the guard lever, 
while a coiled spring is wound around a center projection ; and in the 
prior Chapel patent the lever is firmly held by Uigs on the frame. Nor 
are such structures differentiated by the adaptation of . a flat spiral 
spring in combination with a wider space for positioning it, as in the 
prior Schild patent, No. 709,824, we find a flat spring coiled around a 
projection with the inner coil extended across the surrounding coils for 
the puqiose of making connection away from the coil. By putting the 
-flat spring below the sup{x)rt on a Une with the pivot of the guard, the 
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patentée quite likely secured adéquate space for increasing the rîgidlty 
of the guard lever ; but it is nevertheless believed that to increase the 
space about the central post under the support, for coiling a flat spring 
instead of a round spring, which did not require such space, and then 
extending the ends of the spring to engage opposite sides of the guard 
lever, did not involve invention, and the flat spring with ends extended 
was the mechanical équivalent of a round spring with arms reaching 
away from the coil for anchoring, and imparted rigidity to the guard 
lever. 

In departing from the combination by adapting additional éléments 
or arranging old éléments difïerently for confining the guard arm or 
for carrying the inner spiral spring away from the center of the coil 
outwardly, the patentée made changes or modifications which do not 
appear to hâve secured any new advantages or results. The spécifie 
claims hère in issue do not embody anything novel, and the old éléments 
are not so combined as to attain a new and useful resuit, or a resuit es- 
sentially différent from that obtained in the prior Cottet mounting, 
which, concededly, was an original discovery. Indeed, as said by the 
Circuit Court of Appeals in the former suit, speaking of the Cottet 
patent : 

"In thls patent the Idea was clearly in the mlnd of the patentée to control 
guard levers pivoted on the franie by lueans of springs and to leave the 
detailed arrangement of the parts to the judgment of the mechanic." 

[3] In patent No. 1,040,094, the twelfth claim in issue relates to 
another method of Connecting the outer end of the spring to the guard, 
the inner end extending outwardly across the coils to engage the guard 
lever or other fixed part. Modified Model G mounting is asserted to be 
an infringement of this claim and of claim 50 of the reissue and claim 
18 of patent No. 1,040,096. Défendant contends that such claims are 
essentially similar, and that double patenting resulted from their al- 
lowance. Claim 12 reads: 

"12. In an eyeglass mounting, the combination with a support for the lenses 
and a flnger pièce guard lever havlng a pivotai bearlng thereon, of a coil spring 
for positlonlng the gviard wound in a flat spiral about the axis thereof, the 
outer end belng arranged to act upon the guard and the Inner end belng pro- 
vided with an arm extended outwardly radially of the spiral and acting against 
the support." 

The spécification in ref erring to the winding of the spring says : 

"It is advantageous to run the arm 10 radially or diametrically from the 
far side of the Inner convolution as shown so that it passes through the axis, 
one of the reasons of this belng that the inner convolution is thereby flexed in- 
wardly towards the center rather than otherwise with the resuit that there 
is no tendency for it to prevent the free inward flexing or contracting of an 
intermediate or outer convolution." 

From this it would seem that the patentée wanted to connect the 
guard lever to the end of the spring running from the outer coil in or- 
der to obtain desired flexibility, and to accomplish this he extended the 
inner arm of the spring across the coils and anchored it to a part of 
the support. The spécifie manner of anchoring the spring is the only 
feature distinguishing the involved claim from claims 50 and 18. In. 
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claim 50 the inner end of the spring extends outwardly and is then 
looped to connect with the guard lever, while in claim 18 the inner end 
of the spring extends outwardly from the center of the coil and is de- 
tachably connected to a support. 

It was not only quite common to use a volute spring to obtain the re- 
•quired resiliency in an eyeglass mounting, but it was neither new nor 
novel to hâve the inner coil of a spring in the mounting extended out- 
wardly above the coils so as to make a connection on a stationary part 
of the mounting. True enough, the exact détails or spécifie arrange- 
ment of the claims now considered were not contained in the prior pat- 
ents in évidence, but the détails and their arrangement in such struc- 
tures certainly suggest various ways of arranging parts and extending 
the ends of the springs for making connections, and the spécifie adapta- 
tions of the claims were changes of form only such as a skilled mechan- 
ic could make. See, for example, Schild patent, No. 709,824, model in 
évidence, and Adt patents. Nos. 1,019,116 and 1,019,117, claim 17, and 
handy Shur-On mounting of patent to Adt, No. 862,368. The patent 
law does not permit an inventer to variously arrange the parts to cover 
the entire idea — in this case to variously extend the end of the flat 
spring away from the coils for anchoring the same with one of the other 
parts and thus exclude mechanical equivalency and the results acçom- 
plished. Hence, claim 12, claim 50 of the reissue, and claim 18 of pat- 
ent No. 1,040,096, are invalid for want of novelty. 

Patent No. 1,040,096 is an alleged improvement on the two earlier 
Adt patents in suit ; the flat spiral spring under the support being read- 
ily détachable from its position, independently of the guard lever. 
Claims 5 and 18 are in issue. The latter has been treated; the former 
reads as f ollows : 

"5. In an eyeglass mounting, the comblnatlon with a support and a flnger 
pièce guard lever arrangea to turn thereon, of a centerlng projection on one of 
sald parts located to one slde of both of them and havlng a free end and a 
flxed end, a spring coiled about the projection and détachable therefrom over 
its free end independently of the other parts, and connections between the 
spring ends and the flrst two mentioned parts respectively, held in engagement 
by the action of the spring." 

The modification made by the patentée appears to consist of the fric- 
tional engagement of the outer end of the spring in a slot on the 
iinger pièce, the inner end engaging a notch formed by a small hook 
directly over the support, thus allowing the spring to be lifted from 
its position by simply disengaging its ends. This adaptation no doubt 
permits free detachability of the spring, and as to such feature stands 
out more distinctively than any of the other Adt patents; still, 
considering the manner in which the spring (intégral with the guard 
lever) of the reissue patent and the feature of detachability in plain- 
tifï's patent No. 1,019,214 (not in issue, but a division of the reissue) 
was attached, I am persuaded that claim 5, assuming that it is valid, is 
entitled to a protection only of the spécifie form of detachably Connect- 
ing the spring. Thus limited, defendant's adaptation is not an infringe- 
ment. In Adt patent. No. 1,019,214, held invalid in the Bay State Case, 
the inner end of the spring rested in a slotted portion at the end of the 
lever on the under side of the spring. The only perceivable diflference 
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between such adaptation and the interlocking arrangement of the 
spring in the patent under considération is that the outer end engages 
a notch or slot in the finger pièce, while the inner end rests in a socket 
formed on the side of the spring. 

In claim 3 of Adt's patent, No. 1,019,116 (not in issue), the feature 
of ready detachability is broadly claimed, and in claims 26 and 29 réf- 
érence is made to a free arm on the lever detachably engaging the 
spring arm which is not unlike defendant's mountings wherein the 
spring is bent to contact the lever. The Wells patent (Figures 12 and 
13), shows a détachable coil spring which may be removed separately 
from the nose guard and which also is similar to defendant's types 
of mountings (Model G, Mode! Intermediate G and Shur-On). Référ- 
ence is made by counsel for défendant to other patents to show that 
broad construction to include ail détachable coiled springs would not be 
proper, but it would be idle to deal with them, as defendant's seems to 
me to be différent. Ail ready detachability does not come within the 
claim. 

Patent No. 1,173,912 is descriptive of defendant's spécifie structure 
Model G, and has two claims in combination which are limited to thé 
latéral lug at the end of the post or projection at the center of the coils 
and to anchoring the spring at its inner end to the shoulder of the 
post. The patentée had previously in Model Exhibit F anchored the 
inner end of the spring by inserting it in an aperture in the bridge ; but, 
believing that such anchoring impaired the stability of the bridge, he 
thought it would be simpler to put "the lug at the end of the tube 
and hâve the lug on the spring and engage this projection, rather than 
pass up through the hole of the bridge." By co-operatively arrang- 
ing the inner end of the fiât spring it may be readily detached from 
the mounting. Both claims of the patent relate to the same subject- 
matter as do the other patents in controversy, and the results accom- 
plished are the same. 

The claims, I think, are anticipated by the prior patents to Adt, Nos. 
1,019,117 and 1,095,367. While the patentee's earlier modifications 
were not exactly reproduced in No. 1,173,912, still there was a close 
approach thereto. In patent No. 1,019,117, a flat centering post is 
specifîed surrounded by a flat inner coil and a latéral lug at the end of 
the post for retaining the coil in place; while in patent No. 1,095,367 
is shown a combination of éléments for producing substantially the 
same resuit as the patent in suit, which seems to me to hâve been 
merely a différent way of attaching the spring to the support and nose 
guard. Besides, in the Stevens' patent, No. 956,220, there are dis- 
closed éléments in combination quite similar to the combination in 
suit. The centering projection in the Stevens' structure has a lug at its 
outer end (see Fig. 5), a spiral spring surrounding the projection, and 
an extension of the inner end of the spring which engages the lug; 
while the outer end connects the guard lever. The Ckilee patent. No. 
995,661, also shows a projection at the lower end of a post over which 
its flat spring may be fitted or removed; the inner end of the spring 
interlocking with the post, and the outer end Connecting with the guard, 
substantially as in the claims in controversy. 
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In determining the various questions présentée! and argued at the 
bar, it is not deemed necessary to deal more at length with the many 
prior patents and types of structures in évidence, or even with the file 
wrappers and contents of the patents in suit. I substantially con- 
cur in the opinion in the Bay State Case that the claims were evi- 
dently drawn to include every kind of a combination of which the élé- 
ments are capable without describing anything patentably différent 
from that described in prior patents to which attention is herein direct- 
ed, excepting perhaps claim 5 of patent No. 1,040,096 which, however, 
is not infringed by defendant's mountings. A decree in conformity 
with thèse views may be entered, with costs. 



CORRUGATED FIBER CO. v. PAPER WORKING MACHINES CO. et al. 
(District Court, E. D. New Tork. July 19, 1919.) 

1. Patents <S=>227 — Infringement— What Constitutes. 

If a machine be capable of such adjustment that It will Infrînge an 
earlipr patent, and if that adjustment be something wblch would be ad- 
vantageoHs and witliln the manipulation of an ordinary workman in 
setting up and operating the machine, the machine Is an infringement, 
irrespective of intention not to infrînge. 

2. Patetnts ©=^226 — Infringement— Injunction. 

Where a machine is capable of infringing a patent, an Injunction re- 
straining the infringement will issue, although it had not been prevlously 
used so as to cause Injui-y. 

3. Patents i®=3328 — Infringement— What Constitutes. 

The Langston patent, No. 1,179,941, claims 6, 16, and 17, for a machine 
for making double-faced corrugated paper, Including means for applying 
a second faclng sheet to a corrugated sheet which bas a facing sheet upon 
the opposite surface, held Infringed as to the two latter claims, but not 
as to claim 6, by machines constructed as a modification of the machine 
described in the RafCel patent, No. 1,189,737, and designed for making cor- 
rugated paper. 

In Equity. Suit by the Corrugated Fiber Company against the Paper 
Working Machines Company and another. Decree for complainant. 

Sexton, Jeffery, Kimball & Eggleston, of New York City (R. D. 
Eggleston, of New York City, of counsel), for plaintiff. 

Briesen & Schrenk, of New York City (Hans v. Briesen and F. 
A. Klein, both of New York City, of counsel), for défendants. 

CHATFIELD, District Judge. Suit is brought upon claims 6, 16, 
and 17 of patent No. 1,179,941, granted April 18, 1916, to Samuel M. 
Langston, on an application filed September 13, 1915. The invention 
relates to an improvement in a machine "for making double-faced 
corrugated paper, and more particularly to the means for applying 
the second facing sheet to a corrugated sheet which already has a 
facing sheet upon the opposite surface." 

The art, which is of comparatively récent development, has to do with 
the making of paper board with a smooth outer surface on each side, 
and with a center composed of a corrugated sheet, thus forming a sub- 
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stitute for board in the makîng of cartons or boxes and for protective 
material in the packing of fragile articles. 

The présent suit is brought against a company which has recently 
developed a considérable business in the manufacture of paper work- 
ing machines, and of which company the défendant Tobias E. Raffel 
is the président. Mr. Rafïel himself patented a machine for applying 
a web of plain paper to a corrugated sheet which has been previously 
faced on one side with plain paper, which patent, No. 1,050,292, was 
issued on January 14, 1913, on an application filed February 2, 1912. 

The plaintiff in the présent action brought a suit against the de- 
fendant company in the southern district of New York, charging in- 
fringement of another Langston patent. No. 878,403, dated February 
4, 1908, application filed June 27, 1907, which resulted in a decree in 
favor of the plaintiff. Corrugated Paper Patent Co. v. Paper Working 
M. Co._(D. C.) 237 Fed. 380. 

The issuance of this decree compelled the défendant to change the 
structure which it had been using, and which disclosed a séries of slats 
in the form of a belt rolling by means of sprocket wheels around two 
axes in such a way as to let their weight rest upon the surface of the 
plain paper after it had been brought in contact with the corrugated 
paper, with an adhesive mixture applied to the under surface of the 
plain paper, so as to make it adhère to the crowns of the corrugations. 

The défendant Raffel thereupon devised a structure, which he pat- 
ented in No. 1,189,737, July 4, 1916, application filed March 14, 1916, 
in which a number of slats are loosely mounted upon pins attached to 
strips of angle iron, which are oscillated to and fro and can be raised 
by a lever connected to thèse angle irons, by pivoted arms. The pur- 
pose of mounting each slat freely upon a pin at each end was to allow 
the weight of that slat alone to rest upon the moving web, which is 
always drawn forward under the pressing device, but at a différent 
speed than that of the slats, thus giving an ironing effect to the action 
of each slat. If any inequality is rhet with or obstruction occurs, it 
will be smoothed down, blisters will be eradicated, and the paper made 
to adhère smoothly, unless the obstruction be of sufficient size and hard- 
ness to lift the weight of the particular slat. At the same time by 
turning the lever, the entire structure can be raised to permit of thread- 
ing a new portion of web into the feeding rolls when necessary, and 
also in order that the pressing device can be lifted if the machine has 
to be stopped, so as to f ree the paper f rom the lower surface or table, 
which is heated for the purpose of drying the adhesive. 

Subsequently to the décision set forth in 237 Fed. 380, supra, the 
Court of Appeals in the 8th Circuit, in Peter Heibel & Sons P. M. & M. 
Co. V. Corrugated P. P. Co., 247 Fed. 332, 159 C. C. A. 426, held that 
the claims of the Langston patent, 878,403, were invalid, and dismissed 
the bill. The défendant thereupon obtained a temporary stay of the in- 
junction in the Southern district of New York, pending appeal to the 
Court of Appeals in this circuit, and has returned to the former style 
of manufacture. 

Raffel also obtained from the Patent Office patent No. 1,146,771, 
under date of July 13, 1915, on an application filed June 26, 1914, in 
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which he has set forth the device which was held to be an infring^e- 
ment in the case in the Southern district, and has combined this device 
with a machine for applying the first surface of plain paper with ad- 
hesive to the corrugated sheet. 

It appears from the testimony that the structure described in patent 
No. 1,189,737, in which the pressing device could be lifted by the move- 
ment of a lever, was too heavy and awkward for manipulation by the 
employés who were put at work upon such machines, and could not 
be held at intermediate positions at any particular height desired. 
The défendant then constructed a modification in which the angle 
irons, with their set of iron slats, were suspended by two bell-crank 
levers on each side from bars which were attached to arms turned by 
a large gear wheel movable by means of a small pinion with a ratchet 
and hand lever. By moving the lever the small gear wheel would tum 
the larger gear, and thus rotate the arms, so as to lift the plates to any 
desired position of pressure, or to lift the presser device entirely, when 
this was desired. As planned, the presser device was so constructed 
as to rest freely upon the surface of the paper. The slats of the press- 
er device were reciprocated slightly forward and back by means of a 
pitman arm and cam, running in an eccentric cam slot in the side face 
of a driving wheel of the machine. The reciprocating movement of the 
slats thus gave an ironing efïect like the strokes of a fiatiron, in addition 
to that produced by the drawing of the paper, together with the cor- 
rugated web, through the rollers of the machine, under the slats rest- 
ing on the paper surface. 

In practice it appears that the machine could be so adjusted, particu- 
larly by changing the position of the set screws or by the insertion of 
a pin in the teeth of the large gear wheel, that the slats, instead of 
resting freely upon the paper, would be lifted slightly at each end 
of their stroke, or at one end of the stroke, as the case might be, and 
in this way the efïect was produced which is given by putting down 
a flatiron upon the surface to be ironed, giving it a slight pressure, 
and then raising the iron again before it is entirely removed from con- 
tact. 

It also appears that a few machines of this type were placed upon the 
market, some of which were exported to foreign countries. No posi- 
tive évidence of the exact sale of thèse machines has been produced; 
but the défendant has in no way disclaimed, and in fact has substan- 
tially admitted, similarity of design with the machine actually described 
in the testimony. The défendant disavows either intent or knowledge 
with respect to the use of a pin or other device for adjustment to lift 
the weight of the pressing structure at will as a part of each forward 
stroke of the eccentric Connecting rod. It insists that the purpose of 
the device for lifting the pressing structure was solely to raise the 
slats as a whole, when the machine might be stopped, or when it was 
necessary to thread the machine. 

The plaintifif points out an apparently mechanical impossibility in 
the defendant's structure as planned by the défendant, in that the 
presser device rests for the entire length of the angle iron upon an un- 
lubricated iron rail on each side. The angle irons are reciprocated some 
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40 times a minute, and must gradually develop friction and heat, which 
would apparently inevitably interfère with the opération of the ma- 
chine, unless lubrication'were adopted. 

Rafïel, the président of the défendant, dénies the probability as well 
as the fact of the need of lubrication, while the plaintiff contends that 
evidently the defendant's machines were operated as shown in the tes- 
timony ; that is, with such adjustment as to lift the weight of the presser 
device from the paper during the greater part of each stroke. 

As has been stated, the prier art is not extensive. Most of the pat- 
«nts make use of some surface or table to which heat can be applied and 
over which the paper is to be passed. AU of the machines are based 
upon the fundamental idea of attaching a sheet of paper by adhesive to 
each side of a third sheet of paper, which has been rolled into corru- 
gated form. 

The earliest patent, to Thompson, No. 252,547, dated January 17, 
1882, application filed October 24, 1881, provided for mechanism to 
properly feed paper and corrugate the same, covering the sheet of 
paper and applying adhesive. Heat waâ supplied through the cor- 
rugating rolls, and a brush smoothed down the surface paper upon the 
corrugations. 

The Ferres patent, No. 545,354, dated August 27, 1895, application 
filed February 21, 1895, brought in slats, fastened to rods so as to make 
a belt of barrel hoops rotating like a sprocket chain around axes so 
placed as to form a flat under surface over which to pass the composite 
web of corrugated paper and two sheets of plain paper. Another belt 
of slats was located above this paper in such a way that the lower por- 
tion sagged down of its own weight upon the composite material in 
order to furnish a more or less yielding and flexible, but pressing and 
smoothing, surface. He also caused the circulation of air currents 
from one side to the other, in order to dry the adhesive easily and 
quickly. 

In the Chapin patent, No. 618,376, dated January 24, 1899, applica- 
tion filed December 9, 1897, the idea was shown of placing a facing 
paper upon both sides of the corrugated sheet, in order to make a cel- 
îular board smooth on both sides, and more stiff and rigid than the 
material previously manufactured. This machine drew the compos- 
ite board forward by intermittent feed, and applied two steam boxes 
or heaters, one above and the other below the paper surface. The up- 
per of thèse heaters could be raised for each forward feeding move- 
ment by the opération of a rock shaft. Chapin spécifies that the heat- 
ing plates may be made in sections, apparently for convenience in 
assembling and repairing, and he spécifies that there is an advantage 
in having the feed intermittent, so as to apply the heat and pressure 
when the board is stationary. The distance between his heaters is 
such as not to crush the corrugations but to press the board down 
firmly for the purpose of causing it to adhère. 

Another Ferres patent. No. 746,807, dated December 15, 1903, ap- 
plication filed March 15, 1899, uses the slat rollers in a form generally 
similar to that of his previous patent; but he draws the composite 
board between a séries of plates heated by steam pipes and fixed in 
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position so as to give the desîred space between the plates. As in 
Chapin, he makes thèse steam plates in sections, for convenience me- 
chanically. 

Much argument has been made by the défendant to show that Ferres 
contemplated a flexible connection between the plates. But there is 
nothing in the Ferres patent to indicate that Ferres had any idea of 
relieving the pressure upon the composite board by allowing one sec- 
tion to be lifted independently of the others. 

The next patent, to Hahn, No. 782,558, dated February 14, 1905, 
application filed June 16, 1904, sought to improve over the previous 
devices by passing the combinée! web through a séries of rollers which 
were inclosed in a heated chamber, and which served as the actuating 
device for moving the paper along, as well as to press the parts to- 
gether and cause them to adhère firmly while flattening out any blisters 
or inequalities. Hahn soon found that his idea was not satisfactory, 
as the surface of the board sprung between the several rollers, and 
thèse inequalities crowded down upon the last rollers, where the work 
was not done effectually. He therefore placed between each set of 
rollers a séries of flat presser blocks, with the idea that the rollers 
would drag the paper along, and that the presser blocks would flatten 
and hold together the facing paper and the corrugated strip. He ro- 
tated the rollers by a séries of worm gears driven by a continuons shaft 
at the side, and it is quite apparent from Hahn's spécifications and 
drawings that his structure was rigid, rather than yielding, in the 
sensé which we hâve under considération in this connection. 

The Clarke patent. No. 1,095,140, dated April 28, 1914, application 
filed March 4, 1911, has a séries of hollow or box-shaped members, 
providing a substantially continuons surface for heating and support- 
ing the composite web. Another hollow box is supported at the prop- 
er distance above by links pivoted to the side rails and so arranged as 
to be held by a notch and pin in a position giving the required height. 
Clarke uses a séries of idler rollers to insure continued contact between 
the parts of the composite web and to prevent buckling or bending of 
this web when being pushed or pulled forward by the reciprocating 
movement of the pressing and heating boxes. 

In the meantime the Langston patent No. 878,403, dated February 
4, 1908, application filed June 27, 1907, had been granted, in which the 
rotation of a heavy belt which is allowed to sag down upon the upper 
surface of the composite web, holds this against the surface of a heat- 
ing table, while the paper is pulled forward over this heated surface. 
Thus some ironing efi^ect is obtained and the parts are kept in contact 
while adhering. 

Langston's next patent was the patent in suit. No. 1,179,941, April 
18, 1916, and the claims with which we hâve to do are as follows : 

"6. A machine of the da.ss deseribed, including a support for the material, 
a superposed pressure plate, a pair of p.-irallel linlîs controllirig the move- 
ment of said pressure plate, and means for varjlng tlie effective pressure ex- 
erted by the latter." 

"IG. A machine for making double-faeed corrugated paper, including means 
for applylng adhesive to the crowns of the corrugatlons of a single-faced cor- 
rugated sheet, means for delivering a facing sheet to the adhesive covered 
crown, a support over whlcli the combined sheet passes and engaging with 
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sald facing sheet, a plurality of independent pressure plates arrangea In 
succession and adapted to rest upon the comblned sheet as the latter passes 
over sald support, and çulding means for each plate permitting of the inde- 
pendent movement of said plates upwardly as irregularltles In the thlckness 
of the combined sheet pass therebeneath. 

"17. A machine for maklng double-faced corrugated paper, Including means 
for applying adhesive to the crovvns of the corrugations of a single-faced cor- 
rugated sheet, means for delivering a facing sheet to the adhesive eovered 
crowns, a support over whlch the combined sheet passes and engaging with 
said facing sheet, a plurality of independent pressure plates arranged in suc- 
cession and adapted to rest upon the combined sheet as the latter passes over 
said support, guiding means for each plate permitting of the independent move- 
ment of said plates upwardly as irregularities in the thlctness of the combined 
sheet pass therebeneath, and means for simultaneously raising ail of said 
plates ont of engagement with said combined sheet." 

Raffel in his earliest application (1912) employed the barrel slat belt 
of the Ferres patent, and also moved this barrel at a slower rate of 
speed than that at which the web traveled to obtain the ironing efïect 
desired. The patent in suit was for the purpose of affixing the sec- 
ond surface sheet to a corrugated web, to which one surface sheet had 
been already attached. 

In his next patent. No. 1,146,771, dated July 13, 1915, Rafïel again 
uses the barrel-like idea for the purpose of affixing both surfacing 
sheets of paper to a corrugated sheet in one machine, using a station- 
ary heater for the application of each surface paper, but reversing 
the direction of the corrugated paper after one surface paper had 
been applied, in order to bring the corrugated strip over the second 
heating table. He draws the paper through the entire structure by 
rollers, independent of the movement of the ironing slats, which, as 
has been said, move at a différent speed. 

In his third patent, No. 1,189,737, dated July 4, 1916, application 
filed March 14, 1916, he brings in the idea which is described in the 
device alleged to be an infringement of the Langston patent, viz., the 
séries of slats, each capable of being raised by itself on the vertical pins, 
and with the whole structure capable of being lifted from the surface 
of the paper by the use of a lever in the same way in which Clarke 
lifted his heating chambers through suspension by pivoted links. 

Sufficient discussion has been had to show that the Langston patent 
is apparently valid in the idea which it seeks to protect by the .claims 
in question. The real issue is whether thèse claims, when construed in 
a valid way, are broad enough to cover the device which is alleged to 
infringe. 

[ 1 ] It is no défense for the défendant to say that his structure was 
not intended to be so adjusted or to be so used as to infringe. If the 
machine be capable of such adjustment that it would infringe an earlier 
patent, and if that adjustment be something which would be advan- 
tageous and within the manipulation of the ordinary workman in set- 
ting up and operating the machine, the machine would certainly be an 
infringement, Sanitary Street Fl. M. Co. v. City of Amsterdam (D. 
C.) 225 Fed. 389. 

[2] An infringing device might be absolutely harmless for a différ- 
ent purpose, as, for instance, a small metallic structure might be used 
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as a paper weight and thus be no infringement of an operative device 
for some mechanical purpose, but if complète and ready for use, in 
the way in which use was intended, it would be the object of injunc- 
tion, even though no damages had resulted from this use as a paper- 
weight. Parsons Non-Skid Co. v. Atlas Chain Ce, 198 Fed. 399, 117 
C. C. A. 286. 

[3] In the case at bar, if a workman using the structure, in order to 
avoid friction and to improve the product, by making the weight 
upon the paper less, arranges the parts by close adjustment, so that a 
part of the weight is continuously carried by the supporting structure, 
and if the machine as manufactured allows such an adjustment, then 
the machine does not operate solely in the manner specified by the de- 
fendant and would be an infringing device, if the changes causing this 
infringement were purely mechanical, or those simply which would 
occur to any operator who was seeking delicacy of adjustment and 
simplicity of opération. 

To make the matter spécifie, it would seem that if the angle irons 
of the Raffel patent bore upon the supporting side plates in such a way 
as to cause friction, or if the presser plates, when allowed to fall with 
their full weight, exerted too much pressure upon the paper, and 
if an adjustment was possible by whicli the angle irons could not rest 
freely upon, or at ail times reach, the supporting surface, or if the 
method of adjustment was such that the angle irons supporting the 
slats could be held partially suspended and the machine operated, then 
the machine would be an infringement, even though the défendant 
had never intended it to be operated in any other way than with the 
plates fully lowered, so as to rest in frictional contact upon the side 
members, and even though he considered such a machine operative with- 
out adjustment. 

The défendant contends that its machine could not be so adjusted as 
to produce the effect found in the opération of the machine by a work- 
man who had placed a cotter pin between the teeth of the gear of 
the raising mechanism. But it is apparent that the machine could be 
so set as to raise the presser mechanism the distance caused by the 
movement of one tooth of the gear, as well as at the height produced 
by a movement past several teeth of the gear, which would be the 
method of raising the plate entirely, so as to thread the machine, of 
while the machine was stopped. If the position of the plate produced 
by moving one tooth of the gear was too high, and if the position 
produced by f reeing the supports entirely was too low, and if the ma- 
chine could be fixed in another intermediate position, we would bave 
the structure which it is alleged infringes the Langston patent. 

The workman in question obtained this intermediate position by in- 
serting the cotter pin. The testimony would indicate that some such 
intermediate position, or some relief from the effect of allowing the 
full weight of the presser parts to beat upon the paper, would be neces- 
sary. Not only would the friction caused by the free use of the freely 
released weight of the parts make the success of the machine doubt- 
ful, but the unrestricted movement forward and back of the ironing 
plates, by means of the eccentric rod, would make it destructive of 
259 F.— 19 
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the surface of the paper when a harder obstruction was met, unless the 
slats were always so light in weight as to be capable of reciprocation 
back and forth over such obstructions. On the other hand, the appli- 
cation of thèse slats, Hke the application of a flatiron, with an increasing 
and then decreasing pressure, seems much more practical and produc- 
tive of better results. 

The number of thèse machines put in use was so small, and the tes- 
timony is so uncertain as to the possible use of the machine in any 
way, except where some adjustment like that of the cotter pin was 
found necessary, even though in disregard of the purpose and idea of 
the defendant's design, that the defendant's machine should be held 
as infringing — that is, as capable of infringement, and as infringing, 
if operated in such a way as to be satisfactorily used — unless the claims 
of the Langston patent are noi broad enough to make such infringe- 
ment actionable. 

Claim 6 says, "A machine of the class described." This class is not 
only that of machines for making double-faced corrugated paper, but 
A machine of the gênerai sort set forth in the Langston spécifications, 
with parallel links controUing the movement of the presser plate as 
shown in the Clarke patent. The words "means for varying the effec- 
tive pressure" must be taken in the Langston patent to refer to means 
for varying that pressure in one of the two ways described in claims 
5 and 6. They do not cover the old idea of using heavier slats when 
désirable. 

In claim S Langston describes a séries of presser plates of which 
any one can be moved upwardly toward the delivery end of the ma- 
chine. In claim 6 Langston describes a particular means for making 
the weight of any single presser plate greater than that of the weight 
of the presser plate before it, or after it, and he also describes the 
same idea as in claim 5 ; that is, of having each plate so movable that 
its effective pressure can be varied if an obstruction be met sufficient 
to raise the weight of the plate. 

But Langston has not covered in this claim the idea of putting down 
a presser plate so as to increase the pressure at the lower part of its 
stroke, and then to raise this presser plate so as to diminish the pres- 
sure at the latter part of the stroke ; in f act, the amount of weight 
at each plate, at ail parts of the Langston stroke, would be substan- 
tially the same. He has merely the idea of a number of presser 
plates, each of which will be much lighter than the combined structure 
will be, He has thus improved over the prior art, and has a more 
flexible structure; but he has not used the reciprocating or forward 
and back ironing stroke of the Raffel patent, nor has he covered the 
constantly changing pressure that would resuit by forcibly rocking 
the bell crank hangers with the presser plates in mechanical sus- 
pension from those hangers, instead of being allowed to float freely 
upon the surface of the paper. 

Langston shows the possibility of lifting each plate as a whole, the 
same as in Clarke, while the so-called infringing device, as operated 
by the workman who inserted the cotter pin, was not limited to this 
Hfting device of Clarke for the purpose of allowing each plate to 
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fly up if an obstruction were encountered. That resuit was accom- 
plished by the use of the vertical pins on the angle iron side bars. 
Nor did this workman make use of the idea of varying the pressure 
by changing the position of the counterweight, as claimed by Lang- 
ston. This counterweight was no more than a particular method of 
regulating the load, which was old in the art and was shown by Hahn 
when he increased the weight of each roller, as occasion might require. 

The defendant's structure and the form created by the use of the 
cotter pin was thus of itself an improvement over the prior art. But 
the improvement does not seeni to hâve been covered by Langston and 
the machine does not infringe claim 6, when that is construed with 
the spécifications and drawings, and is not taken in the broad sensé 
or ail possible meanings of the words of the claim. 

Claim 16 has to do with the independent motion of each presser 
plate or presser unit, and claim 17 adds the idea of moving ail of 
thèse units at the same time when necessary. Claim 17 also adds 
the idea of the Clarke patent, and makes it applicable to the structure 
shown by claim 16 of the Langston patent. There is no reason to sup- 
pose that either of thèse claims is invalid. They are both clear im- 
provements over the prior art, and no earlier patent has shown any 
appréciation of this idea of lessening weight by havin<T more than 
one separately movable presser plate, which is free to lift vertically 
by itself while ail may be entirely lifted off or adjusted as a unitary 
structure. 

Clarke shows the idea of having separate units or separate presser 
devices, but he did not combine them together in continuous' motion 
in one direction, nor make them capable of such opération as is shown 
by Langston. The defendant's device has, however, separate units, 
which are allowed to rise up and down upon pins which are mechani- 
cally the équivalents of the bell crank hanger of the Langston struc- 
ture. 

Claims 16 and 17 are not limited to a machine "of the class de- 
scribed" and also describe the entire machine. They vary from the 
sprocket wheel arrangement of the Ferres and earlier Raffel patents, 
in that each slat is able to move upward independently, and the défend- 
ant should not be allowed to escape infringement by showing that 
he has substituted a pin freely working in a hole in the slat for an 
oscillating bell crank lever. His reciprocating slats may be an im- 
provement. His use of the bell crank suspension, so as to obtain the 
increasing and decreasing pressure of the iron with each movement, 
would appear to be patentable invention. But he predicates thèse upon 
the use of a slat which can rise as a separate pressure élément when 
an obstruction is met. This idea is the basis of the use of a pin in 
the defendant's machine, and is clearly .shown in the movable presser 
plate of Langston with its vertical component of motion in each sep- 
arate presser part. Thus the defendant's device infringes claim 16 
and 17 of the Langston patent and does not infringe claim 6. 

Let decree be entered accordingly. 
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O'REILLY V. BENJAMIN HARRIS CO., Inc. 

(District Court, S. D. New York. January 26, 1918.) 

Patents <S=»328 — Infeingement — PoLicœ Whistle. 

Tlie O'Keilly patent, No. 1,094,006, for a police wMstle, held not In- 
fringed. 

In Equity. Suit by Joseph J. O'Reilly against the Benjamin Har- 
ris Company, Incorporated. Decree for défendant. 
Affirmed 259 Fed. 578, C. C. A. . 

Frank M. Franklin, of New York City, for complainant. 
Max D. Ordmann, of New York City, for défendant. 

AUGUSTUS N. HAND, District Judge. This is a suit for in- 
fringement of patent No. 1,094,006 to Joseph J. O'Reilly for a police- 
man's whistle. I find nothing in the prior art which bears strongly 
on complainant's device. In the patent to Burt, No. 1,002,493, and to 
Hatch, No. 649,576, différent sounds are produced by the vibration of 
columns of air in chambers of différent sizes. Thèse patents would 
bear upon the defendant's rather than the complainant's whistle. Tlie 
latter produces différent notes hy the vibration of reeds of différent 
sizes. This is donc either by having the disk, as appears to be the 
case in complainant's device, not perfectly circular in form, or by 
having it not exactly centered in the whistle. 

The expert has testified that a very slight différence in the orifice 
between the edge of the disk and the inside of the whistle will make 
a substantial différence in sound. Though this is not disputed, the 
trouble with his position is that the différence in the size of the 
orifice on each side of the disk is so slight in defendant's whistle that 
it is difficult to perceive, while in complainant's whistle, both as shown 
in the patent and as exhibited at the trial, there is a substantial and 
appréciable différence. The expert insisted that the différence in the 
size of the chambers in defendant's whistle was not sufficient to create 
the différence in sound, and argued that it must therefore be due to 
différences in the size of the reed, in spite of the fact that such différ- 
ences appeared very slight, if existent at ail. He did not, however, 
demonstrate to me that the shortening of one of the chambers in de- 
fendant's whistle caused by the tongue when supplemented by the 
narrowing caused by the protruding into it of the convex side of the 
longitudinal partition would not together make a différence in the rel- 
ative sizes of the two chambers to account for the différences in sounds. 

Furthermore, when defendant's whistle was eut down above the 
tongue, so as to leave each chamber of equal length, and the thumb was 
used as a stop, the variance between the two sounds of the whistle 
was apparently much lessened as compared with that of the normal 
whistle. This would indicate that the diminution in size of one of 
the sound chambers, and not différence in size of the reeds, caused the 
duplex sound in defendant's whistle. Under thèse circumstances it is 
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impossible for me to say that the défendant does net produce the two 
tones of his whistle by sound chambers of varying sizes, rather than 
by the vibration of reeds of différent radii. 

The biil is dismissed, because no infringement bas been established, 
but vvithout costs. 



STERNBERGER v. CONTINENTAL MINES, POWER & 
REDUCTION CD. et al. 

(District Court, D. Colorado. May 19, 1919.) 

No. 3277. 

1. Waters and Wateb Courses <S=»154(1) — Water Rights — Coîîvetancei. 

A conveyance of placer clalrus, inlU site, dam, power house, plant, and 
ail buildings and Improvements on the placer and mill site, with ail pôles, 
wires, transmission Unes, and pipe Unes running from the power house, 
wlth the appurtenances and privilèges thereto Incident, and also a ditch 
from a stream to the power plant, held to convey grantor's water rlghts 
in the streara from which the water to operate the power plant was eon- 
ducted through the ditch. 

2. Abatement and Revival <S=>71 — Interest in Subject-Matteb — Divesti- 

TURE OF InTEBEST. 

Where an owner of water rlghts, after the commencement of suit to 
establish such riglits and for an Injunction preventlng Interférence there- 
with, conveyed ail his rights and thereafter died, hls administrator has 
no standing in the further prosecution of the suit, and au order of re- 
vivor in his name was erroneous. 

3. Courts <g=>278 — Fédéral Courts — Diverse Citizensiiip — Change or Pab- 

TIES. 

Where a fédéral court has obtained jurisdlction of a cause because 
of diversity of cltlzenship, such jurisdiction Is not dlvested because plaln- 
tiff has conveyed ail his rights In the subject-matter to a party of the same 
cltlzenship as défendant. 

In Equity. Suit by Samuel Sternberger against the Continental 
Mines, JPower & Réduction Company and another, to establish water 
rights, and for an injunction. Complainant having died, the suit was 
revived in the name of Leopold Sternberger as his administrator. On 
motion to dismiss, and to vacate the order of revivor. Order of revivor 
set aside, and motion to dismiss sustained on condition. 

Toiles & Cobbey, of Denver, Colo., for plaintiff. 
Morrison & De Soto, of Denver, Colo., for défendants. 

LEWIS, District Judge. This suit was brought in the Circuit Court 
in January, 1909, by Samuel Sternberger, a résident and citizen of 
the State of Pennsylvania, against the défendants, both résidents and 
citizens of Colorado. The bill sets up a controversy over water rights 
in the Fall River, a small mountain stream. The complainant was 
the owner of two placer claims and the "F" millsite on that stream. 
He also began the construction of a ditch and pipe line from the 
stream, known as the Pennsylvania Mining Company of Colorado's 
Ditch Number Two, to the millsite, in December, 1905. He made claim 
to ail of the water flowing in the stream for irrigation, placer mining, 

Ê=3For other cases eee same topic & KET-NUMBER In ail Key-Numbered Digests & Indexes 
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and stamp and concentrating mills, and constructed a dam across the 
stream so that the water would be available for ail of the intended pur- 
poses. He intended to construct an electrical power plant on the 
millsite. At the thne the bill was exhibited he had expended a large 
amount of money for the purposes alleged, and afterward completed 
the construction of the power plant, bringing the water to it through 
the ditch and a large pipe which he put in. He allèges a compliance 
with the State statute as to the acquisition of water rights. He had 
used, and intended to continue to use, the water in working his placer 
claims along the river, as well as in the opération of the power plant. 
It is then alleged that in October, 1907, the défendants claimed and at- 
tempted to appropriate the waters of the stream for power purposes, 
that they had diverted the waters therefrom above the complainant's 
dam and headgate, had constructed an electrical power plant to which 
the waters were carried through a pipe Une, and after their utiliza- 
tion for power purposes had permitted the waters to flow back to the 
stream below the complainant's dam and headgate, that a duty rested 
on the défendants, if they diverted the waters, to return them to the 
stream above the complainant's headgate, so that their use might be 
fully available to him, and that that could be donc at a slight cost to 
the défendants. That the défendants attempted to acquire a right to 
the use of the waters of Fall River with full knowledge at the time that 
complainant had a prior right thereto, and that if the défendants were 
permitted to carry out their intended purposes and were not required 
to return the waters to the stream above the complainant's headgate 
the complainant's property right in and to the use of the waters, and 
ail thereof, would be entirely destroyed. It is alleged that complain- 
ant's appropriation calls for the entire normal flow of the stream, and 
that the défendant Seeman, as the manager of the défendant corpora- 
tion, had repeatedly declared that it was the intention and purpose of 
the défendant corporation to claim, take and use ail of the waters of 
Fall River. In other allégations it is claimed that the waters are nec- 
essary and indispensable to the complainant in the opération of his mill 
and the utilization of his placer claims. A writ of injunction is prayed. 
A plea entered by the défendants disclosed that a proceeding was 
then pending in the State District Court in which the disputed water 
right was in issue, and would be adjudicated. This suit thereafter re- 
mained in suspense until that adjudication could be had, except the is- 
suance of the temporary writ of injunction on April 19, 1909, enjoin- 
ing the défendants from discharging the waters of Fall River at their 
power plant in such manner that they would not return to the bed of 
the stream above the complainant's headgate and dam. The order for 
that writ f urther provided that — 

"défendant shall be required to return the said waters to the said stream of 
B'all River above the said dam and headgate of complainant by some proper 
and convenient method of i-eturn to be agreed upon, If such agreement is f ound 
possible, between the parties hereto, the complainant to provide and pay one- 
half of the actual expense of the construction of such necessary and proper 
method of return of said waters, and the défendants to pay the other one- 
balf thereof, a true and correct account and statement of such expense to be 
certified and returned to this court and filed herein upon completion of said 
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work and the payment therefor, the ainount so pald in advance by the par- 
ties hcreto, respectively, to be repaid by the unsuecessful party upon the final 
détermination of this cause, and subject to the t'urther and final order of this 
court in the premises. 

"It is further ordered that in case of the inability of the parties horeto to 
agrée upon a proper raethod of return of the said waters that application may 
be made to this court for a further and proper order in this regard." 

The parties were unable to agrée on the method of rettirning the wa- 
ters to the stream, and so reported to the court on May 19, 1910, and 
on that day the following order was made in the cause : 

"This cause cornes on now to be heard upon the motion of the complalnant 
for an order niodifying the injunction heretofore issued herein, and is argued 
by eounsel, John R. Smith, Esq., appearing as solicitor for the coniplainant, 
and Emilio D. De Soto, Esq., appearing as solicitor for the respondents. And 
thereupon, on considération thereof, and it appearing to the court that the 
parties hereto are unable to agrée upon the method by whlch the waters In 
controversy are to be returned to the stream from which they bave been takeu 
by the respondents, It is ordered by the court that the respondents return to 
the stream the waters taken therefrom by them, in such manner as they shall 
sélect, at a point above the dam built by complalnant, within flfteen days 
from this day." 

Thereafter, and on February 5, 1915, the complainant filed his sup- 
plemental complaint, setting up that the State court, on October 9, 1914, 
had adjudged that complainant was the owner of the water right which 
he claimed in his original complaint, and had denied to the défendant 
corporation the right to use said water. The complainant attached to 
his supplemental bill a statement of account showing that he had ex- 
pended $1,048.85 in the construction of a flume during the months of 
June, July, August and September, 1910, for the return to the stream 
above complainant's dam of the water which the défendant corporation 
had taken out of the stream and carried to its power plant. 

The answer to the supplemental complaint, filed December 9, 1916, 
sets up that the défendant corporation, within fifteen days after the 
order of May 19, 1910, constructed a proper ditch for the return to 
Fall River, above the dam and headgate of complainant, of the waters 
taken therefrom by it, and it, through such ditch, returned the waters 
to Fall River, and that it has at ail times since been ready and willing 
to return the waters to the stream through said ditch but that the com- 
plainant, without the consent of the défendant corporation constructed 
a conduit flume by and through which the waters might be returned to 
the stream at another and dilïerent point selected by the complainant ._ 

On October 6, 1917, the défendant corporation moved that the suit 
be dismissed for the reason that the complainant had parted witb his 
entire interest in the property involved in this suit, to the Fall River 
Power Company, a corporation organized under the laws of the State 
of Colorado, and a citizen and résident of the same state as that of the 
défendants. 

On January 14, 1919, Leopold Sternberger filed his pétition in the 
cause reciting that since the commencement of the suit Samuel Stern- 
berger, the complainant, had died, and that on the 17th day of Decem- 
ber, 1918, Leopold Sternberger was appointed administrator of the es- 
tate of Samuel Sternberger by the County Court of Clear Creek Coun- 
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ty, Colorado, and prayed that the cause be revived in the name of the 
administrator as complainant. An order was made as prayed. 

Défendants' motion to dismiss was tlien set down for hearing, and 
the défendants, to sustain the allégation of f act in their motion, ofïered 
in évidence two deeds from Samuel Sternberger to the Fall River 
Power Company, one of date November 17, 1910, and the other August 
18, 1911. By thèse deeds Samuel Sternberger conveyed to the Fall 
River Power Company the two placer claims and the millsite named in 
the complaint, also the dam, power house, plant and ail buildings and 
improvements now upon said placer and millsite, and ail pôles, wires 
and transmission lines, and pipe Unes now running to and from the 
power house and plant situated on the "F" millsite, together with the 
appurtenances and privilèges thereto incident, also the ditch, flume or 
pipe Une known as the Pennsylvania Mining Company of Colorado's 
Ditch, Flume or Pipe Line Number Two, the stream from which water 
is taken for said ditch, flume or pipe Une being the Fall River in Clear 
Creek County, and the terminus of the ditch, flume or pipe Une being 
on the "F" millsite, and also ail rights thereunder of every kind and 
nature. Thèse conveyances are not denied. The défendants thereup- 
on pressed both their motion to dismiss and also moved to vacate the 
order reviving the cause in the name of the administrator, Leopold 
Sternberger. The two motions will be separately considered. 

[1] 1. One of the grounds on which counsel for the administrator 
claims that the motion to vacate the order of revivor should not be 
granted is that it does not appear from the deeds that Samuel Stern- 
berger conveyed his water rights to be used in operating the mill, in 
working the placer claims, and that those rights are an asset of the es- 
tate and are to be protected by the administrator. I hâve no doubt 
from the allégations of the complaint, and also from the deeds them- 
selves, that Samuel Sternberger conveyed to The Fall River Power 
Company his water rights hère in controversy, along with his placer 
claims, the millsite and the power plant on the latter. Insurance Co. v. 
Childs, 25 Colo. 360, 54 Pac. 1020 ; Cooper v. Shannon, 36 Colo. 93, 
85 Pac. 175, 118 Am. St. Rep. 95 ; Exploration Co. v. Adams, 104 Fed. 
404, 45 C. C. A. 185. 

[2] The claim is also made by the administrator that he is entitled 
to recover in this cause a judgment against the défendants for one-half 
of the $1,048.85 expended by Samuel Sternberger in constructing the 
flume for the return of the waters, and as basis for that contention 
he relies upon that part of the order of the court directing the issuance 
of the temporary writ of injunction heretofore set out, and to avoid 
the effect of the subséquent order of May 19,, 1910, modifying the 
prior order, he présents an affidavit of counsel for the original com- 
plainant in which it is said that counsel understood the order of May 
19th to be to the effect that the complainant should return the waters 
of Fall River to the stream above the complainant's dam. Of course I 
hâve no independent recollection about that order. It was not in 
writing but orally announced, and taken down by the Clerk and entered 
by him ; but I f eel confident that counsel for the original complainant 
is mistaken. That order directs the respondents to make return of the 
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waters, and refers to those waters as the waters taken f rom the stream 
by the respondents. Furthermore, there was no occasion or need for 
an order that the complainant return the waters. The action sought 
was against the respondents. They could not agrée with the complain- 
ant as to the manner in which the waters should be returned and the 
tcind of structure needed for that purpose. The complainant was 
urging upon the court the necessity of requiring the respondents to 
return the waters to the stream so that the complainant could use those 
waters, and the order was entered for the benefit of the complainant, 
and a short time given to the respondents within which to comply, and 
they did comply. They returned the waters to the stream above the 
complainant's dam. It turned out that the way in which this was donc 
was not satisfactory to the complainant and he afterward, on' his own 
motion and at his own expense, constructed a flume for that purpose. 
There is no basis in the orders of the court on which a liability of the 
défendants for any part of the cost of constructing that flume can be 
based. The resuit of this is that there is no interest of the estate of 
Samuel Sternberger now involved in any way in the subject-matter of 
this controversy, and his administrator can hâve no standing in the 
further prosecution of this cause. The order of revivor is theref ore set 
aside and annuUed. 

[3] 2. The motion to dismiss présents a very diflferent inquiry. 
When Samuel Sternberger conveyed ail of his interest in the subject 
in controversy to the Fall River Power Company there was a defect of 
parties. When that fact was called to the attention of the court the 
cause could not proceed. He then had no interest in the suit to be 
litigated with the défendants. This is not disputed. Counsel for the 
administrator, on argument of the motion, said that if the court should 
. be of the opinion that the order of revivor should be vacated he desired 
that opportunity be given to substitute the Fall River Power Company, 
grantee of Samuel Sternberger, as complainant in the cause, and bcth 
sides filed briefs on the proposition, the défendants contending that in- 
asmuch as the respective parties would ail then be résidents and citi- 
zens of Colorado the jurisdiction of this court over the controversy, 
dépendent originally upon diverse citizenship, would be ousted. Coun- 
sel for défendants concèdes that where a condition similar to the one 
in hand is brought about by opération of iaw, and not by the volun- 
tary act of either of the parties, jurisdiction continues after substitu- 
tion (Mullen v. Torrance, 9 Wheat. 537, 6 L. Ed. 154; Dunn v. Clarke, 
8 Pet. 1, 8 L. Ed. 845 ; Clarke v. Mathewson, 12 Pet. 164, 9 L. Ed. 
1041 ; Morgan's Heirs v. Morgan, 2 Wheat. 290, 4 L. Ed. 242 ; Stewart 
V. Dunham, 115 U. S. 61, 5 Sup. Ct. 1163, 29 L. Ed. 329), but insists 
that where such a change is brought about by the voluntary act of one 
of the parties jurisdiction is then lost, except in cases where the further 
relief sought is only ancillary, and he cites in support the opinion of 
Judge McCrary, sitting in this District, in Adams Express Co. v D. 
& R. G. Ry. Co. (C. C.) 16 Fed. 712, 718; Pittsburgh Co. v. Fiske, 178 
Fed. 66, 101 C. C. A. 560. The first case appears to support the con- 
tention, and the second expresses the same view, although in the lat- 
ter the particular question was not up for détermination. Circuit 
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Judge Lanning only stated what his views would be if the question had 
been raised. District Judge Bunn took the contrary view in Glover 
V. Sheppard (C. C.) 21 Fed. 481, and District Judge Foster likewise in 
Jarboe v. Terapler (C. C.) 38 Fed. 213, 216, and the Court of Appeals 
for the Fifth Circuit reached the same conclusion in Cross v. Evans, 
86 Fed. 1, 29 C. C. A. 523. But I think the Suprême Court, in Hard- 
enbergh v. Ray, 151 U. S. 112, 14 Sup. Ct. 305, 38 L. Ed. 93, settles the 
conflict between the lower courts against the contention of the défend- 
ants. The jurisdiction of the Circuit Court in that case depended origi- 
nally upon diversity of citizenship. It was an action of ejectment 
against tenants. A substitution of their landlords as défendants in their 
stead was permitted, and the plaintiiïs and défendants were then rési- 
dents and citizens of the same State. The court held that jurisdiction 
having attached on account of the diversity of citizenship when the 
action was brought, "no subséquent change of the parties could affect 
that jurisdiction," and that it was the duty of the trial court, after 
fhe substitution, to proceed with the cause. 

Leave until June 20th next is therefore given to the Fall River 
Power Company to corne in and be substituted as complainant. On its 
failure to do so the motion to dismiss will be sustained. 



QOTTESMAN et al. v. CANADA, ATLANTIC & PLANT S. S. CO., Limited. 
(District Court, E. D. New York. June 14, 1919.) 

1. Shipping ©salOé — Beeach of Contract of Affeeightment — Défenses. 

In a suit for breaeh of contract to carry cargo, respondent cannot dé- 
fend on tlie ground of vis rnajor, of which there is no proof, merely because 
libelant clalmed it in excuse of his breaeh of contract with the consignée. 

2. Shipping <S=3l04 — Breach of Conteact of Affkeighïment — Défenses. 

Where the défense pleaded in a suit for breach of a contract to carry 
cargo is a déniai of the breaeh, respondent will not ordinarily be allowed 
to change his ground to excuse the breach. 

In Admiralty. Suit by Mandel Gottesman and David S. Gottes- 
man, copartners doing business as M. Gottesman & Son, against the 
Canada, Atlantic & Plant Steamship Company, Limited. Decree for 
libelants. 

Kirlin, Woolsey & Hickox, of New York City (M'. W. Maclay, Jr., 
and Victor W. Cutting, both of New York City, of counsel), for libel- 
ants. 

Bullowa & Bullowa, of New York City (Horace L. Cheyney, of 
New York City, of counsel), for respondent. 

CHATFIELD, District Judge. The libelant contracted with a par- 
ty in France to deliver 200 tons of wood pulp from the United States, 
He then secured the carriage of this wood pulp by the steamer Hali- 
fax, which was to sail from the port of New York the week of Oc- 
tober 5, 1918. The Halifax was not allowed to sail at that time, 
and her license to carry freight was withdrawn, as she was needed for 

<gc»For otter cases see same topie & KBY-NUMBEB. In ail Key-Numbered Digests & Indexes 
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government service. The libelant demandée! that the owners of the 
Halifax fulfiU their contract, and bad feeling immediately resulted, 
inasmuch as tlie libelants assumed tiiat the respondents were seeking 
to get out of their contract to carry pulp and to dévote such cargo 
space as they had at their disposai to a more remunerative service. 
The respondents (the owners of the Hahfax) at ail times insisted that 
the libelants had defaulted in their part of the contract, by failing to 
obtain an export license from the United States authorities. It ap- 
peared upon the trial of the action, from correspondence with the 
office man who represented the respondents at that time, that the 
libelants had submitted an export license which the search of the 
government records in Washington had not revealed to the respond- 
ents; that this export license had been submitted to the respondents, 
and had been returned during the time that the Halifax was witb- 
drawn from service. The Halifax was finally allowed to make a 
trip on November 20, but did not take the wood pulp, and the re- 
spondents never attempted to take this pulp on any other steamer 
controlled by them. The libelants then brought an action for breach 
of contract, and in the pleadings alleged that they had suflfered dam- 
ages for increased freight charges, loss of profits, handling, etc. It 
now appears that the pulp was never shipped to France, so that the 
increased freight charge evidently was not an item of damage, as 
the freight charge was saved. The item, loss of profits, may hâve 
been largely increased, if the goods were sold at a loss in this coun- 
try, or may hâve been slight in amount if sold hère at a priée, which, 
less the freight charges, fairly represented the contract price for 
which they were to be sold in France. 

[1] But thèse matters hâve little to do with the présent issue, and 
the inconsistency in the pleading is explained by the date at which 
the allégations were made. The case came to trial, and the claimant 
was compelled to abandon the défense that no export license had been 
obtained, the défense that there was no refusai to carry by a subsé- 
quent steamer, and also the défense, which had originally been in- 
terposed, that the Halifax had no transatlantic license. It was évi- 
dent that thèse défenses were unsupported by testimony, in view of 
the correspondence which was put in évidence. But during the course 
of the litigation, the respondents learned that the libelants had rep- 
resented to the party with whom they were under contract in France, 
that the contract to carry the wood pulp had been made impossible of 
performance by vis majeur; that is, by the refusai of the French 
High Commission to allow cargo space to France to be used for other 
freight than that considered necessary by the commission. 

This statement was based upon the représentation of the respondent 
that the Halifax, even when she finally was allowed to sail, and the 
Bedek, which carried some of the cargo of the Halifax in the mean- 
time, were allowed to carry war supplies only. The respondents then 
made a motion to amend their answer and to add the défense of vis 
majeur. This motion was granted on terms, the détermination of 
which was reserved for the trial. The respondents proceeded with 
the taking of testimony under the proposed amendment to their an- 
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swer, but hâve been unable to produce testimony showing that either 
the Halifax or the Bedek would not hâve been allowed to carry the 
wood pulp if the respondents had been wiUing to undertake to do so. 
The respondents definitely breached their contract by returning the 
export Hcense to the libelants, when it appeared that the Halifax 
would not be allowed to sail, and by thereafter refusing to deal with 
the libelants, upon the mistaken supposition that no export license 
had been obtained. In this way the respondents lost their opportun- 
ity to protect themselves, through the action of the French High 
Commission, if this commission would hâve exerted that governmental 
power which has been referred to, when exercised, as vis majeur. 
This undoubtedly would be a défense, if proven, and the libelants 
hâve recognized this by obtaining a cancellation of their own contract 
for that reason, but the respondents hâve no proof that this force 
was exerted beyond the fact that the libelants hâve in a sensé ad- 
mitted its existence by pleading it themselves in excuse of their own 
default. 

The situation suggested by the proposed défense is analogous to 
that where a person is obligated on certain conditions, and ultimately 
the facts show that the conditions never occurred, although both 
parties had been proceeding on the assumption that they had occurred. 
In such case no contract resulted, as both the parties were laboring 
under a mistake. In some instances a charge of crime may be found 
to hâve been based upon an imaginary act of commission, when the 
essential éléments of the crime require the existence of certain con- 
ditions which afterwards prove to hâve been absent. For instance, 
two men could not commit a burglary, in the sensé of breaking in 
and entry, if they crawled into what was supposed to be the cellar 
space of a house and found that, in the darkness, they had merely 
crawled into an empty excavation. But in the case at bar the re- 
spondents still persisted in their reliance upon the default of the 
libelants until some testimony had been taken in court. They never 
urged the affirmative défense until such a défense proved to be 
needed. The respondents were unable to produce any testimony in 
support of that affirmative défense, other than the suggestion that the 
libelants themselves had made use of the same défense in exténua- 
tion of thein own breach of contract. Nor is a satisfactory showing 
made that such évidence could ever hâve been produced, beyond the 
négative inference, from the ideas of ail parties concerned, that only 
war supplies were in fact shipped. Such a situation does not suffi- 
ciently make out an affirmative défense in excuse of a plain breach of 
contract. 

[2] The party who suggests that he should be excused for breach 
of contract, and thus seeks to change his ground from a déniai that 
he has ever broken that contract, cannot be allowed to change his 
position in the ordinary case. Railway Co. v. McCarthy, 96 U. S. 
258, 24 L. Ed. 693; Goodman v. Purnell, 187 Fed. 90, 109 C. C. A. 
408; Taenzer & Co. v. Chicago, R. I. & P. Ry. Co., 191 Fed. 543, 
112 C. C. A. 153; Poison I^ogging Co. v. Neumeyer, 229 Fed. 705, 144 
C. C. A. 115. 
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The présent case is unusual, and yet when this change of défense 
was allowed, it was predicated upon an offer of substantiation b> 
definite proof, and that has been utterly lacking. 

If the respondents are able to show mitigation of damage to the 
extent that this défense has served the purpose of relieving the hbel- 
ants, whether the défense is founded upon fact or not, they may do 
Si , but the excuse offered when the respondents refused to perform 
the contract has not been justified, and the défense of vis majeur is 
not made out. The Hbelants may hâve a decree. 



THE IRISHMAN, 

(District Court, E. D. Virginia. .Tune 19, 1919.) 

Collision ®=>72(1) — Damages — Liabilitt. 

On a Ubel for damages which resulted in a harbor when a schooner of 
which libelant was master was carried by driftlng ice floe Into collision 
w-rth a steam vessel, held, under the clrcumstances, that both vessels were 
at f ault and the damages should be divided ; It appearing that the master 
of the schooner, though knowing the perlions position, left navigation 
in the hands of a navigator whose competency was not vouched for, and 
who atterapted to use two anchors when one would probably hâve been 
better, whlle the steamer was at fault in failing to take steps to avoid 
collision which It eould see was imminent, although it had steam up. 

In Admiralty. Libel by Luis Maresco, master, against the steam- 
ship Irishman, to rccover for damages sustained by the vessel, of which 
libelant was master, in a collision. Damages divided. 

J. Westmore Willcox, of Norfolk, Va., for libelant. 
Hughes, Vandeventer & Eggleston, of Norfolk, Va., for respond- 
ent. 

WADDILL, District Judge. On the night of Saturday, January 
S, 1918, about 12 o'clock, the three-masted schooner Rio Negro, about 
200 feet long and 36 feet beam, light, came into collision with the 
steamship Irishman, a large ocean-going steamship, 520 feet long, 
621/2 feet beam, 26.8 feet deep, in the harbor of Newport News, Va., 
about three-quarters of a mile ofï a point between the Chesapeake 
& Ohio Railway coal pier and Newport News Point, the resuit of 
which was that the schooner was considerably, and the steamship 
slightly, damaged, and to recover for the damage to the schooner 
this libel was filed. 

The schooner had been at anchor several weeks, and the steam- 
ship came in a day or two before the collision involved in this case, 
and was anchored within about 1,500 to 2,000 feet southeast of the 
Rio Negro. The harbor was, and had been for between two and three 
weeks, blocked with ice, which was beginning to break and drift 
at the time of the collision. Vessels in the harbor had frequently 
dragged from their anchorage during the breaking up of the ice field, 
and the Rio Negro dragged several times, and for a period of eight 

^=sFor other cases see same toplo & KBY-NUMBER In Bll Key-Numbered Dlgesta & Indexes 
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days she had not been able to communicate witli the shore. On the 
day of the night of the coOision, she collided with an American ves- 
sel, her jibboom coming in contact with the same, causing slight in- 
jury, and during the day it was évident that she was drifting in the 
harbor, and the probabihty of the respondent ship becoming en- 
dangered thereby was patent to her navigators as early as 5 o'clock 
in the evening. The situation became more acute as the evening 
wore on, especially from 7 to 9:30, when at the latter hour the 
schooner's stern bumped into the bow of the Irishman, injuring her 
davits to some extent. The ice forced the bow of the schooner 
around, and her anchors finally became entangled with those of the 
Irishman. Subsequently, about 12 :30 a. m., the collision, the sub- 
ject of this litigation, occurred, the jibboom of the schooner crossing 
the bow of the Irishman, and striking and becoming entangled with 
her foremast. 

The schooner insists that she was free from fault, and that she 
was caught in the drifting ice, and driven into and against the Irish- 
man, and that no anchor she had or could hâve procured would hâve 
averted the disâster; that the collision was solely the resuit of the 
favdt of the Irishman, in that she failed to exercise proper nautical 
skill, after observing the impending danger in which the schooner 
was placed, by not paying out additional chain anchor, so as to en- 
able her to escape the drifting schooner, or by not steaming up on 
her engines, and getting out of the way of the helplessly drifting 
schooner. 

The Irishman insists that she was safely anchored in the harbor, 
where she had the right to be, and where she had been placed by a 
compulsory Virginia pilot, and that she in no manner was to blâme 
for the schooner's unnecessarily and negligently dragging into and 
colliding with her ; that in the then crowded condition of the harbor, 
although she had steam up, it was impracticable for her, considering 
her size and depth, being heavily laden, and the tide running strong, 
to raise her anchors and secure anchorage elsewhere ; that upon lifting 
her anchors there would hâve been great danger of drifting and com- 
ing into collision with other vessels astern, and in either event, with 
her great draft, she might hâve grounded, which would probably 
bave resulted in disaster to herself, as well as other shipping. 

Much testimony was taken as to what the respective vessels should 
or could hâve donc in the perilous positions in which they were placed, 
and there is a sharp conflict as to what should hâve been done, and 
the court's conclusion and judgment, upon a full considération of the 
eviâence, is that both vessels were to blâme for the happening of the 
accident. 

There is much force in the Irishman's contention, but it is clear to the 
court that the perilous condition of the schooner was apparent to her a 
sufficient length of timiC prior to the collision to impose upon her the bur- 
den of doing something to avert it, and that having steam up she might, 
without appréciable danger to herself, hâve moved to a safer place of 
anchorage. She did nothing, and apparently relied upon her great 
strength as security against danger from this weaker vessel. 
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Sight should not be lost of the fact that this steamship, unlike the 
schooner, was not helpless in the ice floes. Relying on her ability 
to withstand the conditions, and with knowledge of their existence, she 
voluntarily chose to go up into and anchor in this harbor, which was 
well-nigh closed as the resuit of ice conditions then prevailing, and 
at the time of the collision she had steam up, and could hâve con- 
trolled her movements, 

Considering the liability of the schooner for the happening of the 
accident, it cannot be said that there was much she could hâve donc 
that she did not do to avoid the collision. Still, as the vessel drifting 
into one at anchor, she should be entirely free from fault, which was 
not tlie fact hère, as respects matters contributing to bring about the 
collision. Her master, certainly, for the time immediately preceding 
the collision, does not appear to hâve exercised the degree of care 
that prudence and good seamanship imposed upon him in the emer- 
gency in which his vessel was placed. The danger to the schooner 
while drifting, as well as to other shipping in the harbor, was criti- 
cal, and for some hours before the accident, when he concèdes thèse 
conditions existed, he should hâve given personal attention to the 
difficulties and dangers that were constantly presenting themselves in 
the navigation of his vessel, and not hâve left them to another, whose 
competency as a navigator is not toc well vouched for. His vessel 
appears to hâve had two anchors out in the drifting ice. This is 
not always the best and most prudent thing to do, as two anchor 
chains tend to form an obstruction against which ice will gather and 
pack, when with a single anchor chain the likelihood of an accumu- 
lation of ice would not be so great, and the chance of the ice parting 
and going on either side of the vessel would be increased. Just how 
far this circumstance may hâve entered into the collision is not ap- 
parent, but it was liable to produce it. 

Moreover, the fact that the schooner had been exposed to the 
dangers it had been for a great length of time, and the fact that her 
jib had already collided with one vessel, would not hâve made it en- 
tirely unreasonable to suggest to her navigators the importance of 
taking in the jibboom as an extra précaution, although from the tes- 
timony such seems not to be usually the custom in American ports. 
Had the collision in this case occurred without the fault of either party, 
there could Tiave been no recovery, and had it been inévitable so far 
as either one is concerned, and that party had been free in ail respects 
from fault, no liability would attach to that one. This case belongs 
to neither class. The collision occurred as the resuit of the négligence 
of the navigators of both vessels, and it is so determined, and the 
damages resulting should be divided. 

An order so ascertaining, and decreeing the damage to be borne 
equally between the parties, will be entered on présentation. 
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EOHDB V. GEANT SMITH PORTER CO. 
(District Court, D. Oregon. June 23, 1919.) 

1. Admibalty ®=»20 — JuBiSDiCTiON — Torts — Personal Injuries. 

A servaiit's Personal injuries, occurring not only on navigable waters, 
but while llbelant was at work on a vessel, constitute a maritime tort, of 
which tbe admlralty court bas jurisdiction. 

2. Admiraltt ©=^20 — Jurisdiction — Personal Injuries — State Laws not 

Exclusive Remedy. 

As tbe fédéral courts, under Act Oct 6, 1917 (Comp. St. 1918, §§ 991 [3], 
1233), bave cognizance of ail civil causes of admiralty and maritime juris- 
diction, exclusive of tbe state courts, saving to suitors tbe common-law^ 
remédies, and tbe rigbts and remédies under tbe Wôrkmen's Compensation 
Act of any state, if they elect to pursue tbem, tbe remedy under tbe Oregon 
Compensation Act as amended is not exclusive, and tbe fédéral courts 
must administer maritime law unaffleeted by state statutes. 

3. Admibalty <S=>20 — Maritime ToRas — Liability Mbasubed by Fédéral 

AND Not State Law. 

Wbere an employé seeks redress for a maritime tort in an admiralty 
court, eitber in rem or in personam, tbe rlghts, obligations, and liabllities 
of tbe respective parties must be measured by tbe maritime la-rn, as pro- 
vided by Congress, or tbe gênerai principles thereof, and tbe rigbt can- 
not be barred, enlarged, or taken away by state législation. 

In Admiralty. Libel by Hermann L. Rohde against the Grant 
Smith Porter Company. On hearing upon exceptions to the juris- 
diction. Exceptions overruled. 

Lee Roy E. Keeley, of Los Angeles, Cal., for libelant. 
Carey & Kerr and Chas. A. Hart, ail of Portland, Or., for respond- 
ent. 

BEAN, District Judge. This is a libel in personam, brought by 
an employé of the respondent to recover damages for a personal in- 
jury alleged to hâve been received while doing carpenter work on a 
vessel after it had been launched, machinery installed, and practically 
completed, due, it is alleged, to the actionable négligence of the re- 
spondent. Exceptions hâve been filed on the grounds (1) that the 
court is without jurisdiction, because the injury complained of is 
not a maritime tort; and (2) if it is a maritime tort, and the court has 
jurisdiction, the libelant is denied a recovery because of the Oregon 
Compensation Act. 

[1] The questions thus raised are doubtful and not easy of so- 
lution. I only state my best information, after carefully considering 
them, and without élaboration. As a gênerai rule the test of admiral- 
ty jurisdiction in cases of tort is locality, and where the wrong com- 
plained of is committed whoUy upon the high seas, or navigable waters, 
it is within such jurisdiction. 1 Cyc. 842; Swayne & Hoyt v. Barsch, 
226 Fed. 581, 141 C. C. A. 337; The Plymouth, 3 Wall. 20, 18 L. Ed. 
125; Atlantic Transport Co. v. Imbrovek, 234 U. S. 52, 34 Sup. 
Ct. 733, 58 L. Ed. 1208, 51 L. R. A. (N. S.) 1157; Leathers v. Bless- 
ing, 105 U. S. 626, 26 L. Ed. 1192. 

fcaFor other cases see same toptc à KBY-NUMBER Id ail Key-Numberod DIgests & Indexe*- 
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The înjury complained of in this case, it is alleged, occurred not 
only on navigable waters, but while the libelant was at work on a ves- 
sel (under Judge Deady's interprétation of that term in The Eliza 
Ladd, Fed. Cas. No. 4,364). It would seem, therefore, to constitute 
a maritime tort, of which the admiralty court has jurisdiction. 

[2] The contention that the court is denied the right to proceed 
with the case, and afford relief according to the ruies applicable, if 
the libelant is entitled thereto, because of the Oregon Compensation 
Act (Laws 1913, p. 188, as amended), is, in my judgment, not Sound. 
The Constitution of the United States and the Judiciary Act give the 
courts of the United States cognizance of ail civil causes of admiralty 
and maritime jurisdiction, exclusive of the state courts, saving to 
suitors the right to a common-law remedy where the common law is 
compétent to give it, and the rights and remédies under the Work- 
men's Compensation Act of any state. Act Oct. 6, 1917, c. 97, 40 
Stat. 39.5 (Comp. St. 1918, §§ 991 [3], 1233). The rights and remé- 
dies under the common law and the state Compensation Acts are not 
given by the Judiciary Act ; but they are saved by it and are open to 
the libelant, if he elects to pursue them, but they are not his exclusive 
remedy. From a very early âge the courts of admiralty hâve exercised 
jurisdiction over maritime torts. "Every specie'g of tort," says the 
court in The Plymouth, supra, "however occurring, and whether on 
board a vessel or not, if upon the high seas or navigable waters, is of 
admiralty cognizance," and it is well settled that the maritime law 
must be administered by the fédéral courts where they hâve jurisdic- 
tion unaffected by state statutes. The Theilbok, 211 Fed. 685; 241 
Fed. 209, 154 C. C. A. 129; Butler v. Boston S. S., 130 U. S. 527, 
9 Sup. Ct. 612, 32 L. Ed. 1017; Swayne & Hoyt v. Barsch, supra; 
The Henry B. Smith (D. C.) 195 Fed. 312; Atlantic Transport Co. 
V. Imbrovek, supra; The Moses Taylor, 4 Wall. 412, 18 L. Ed. 397; 
The Lottawanna, 21 Wall. 558, 22 L. Ed. 654; The Chelentis, 247 
U. S. 372, 38 Sup. Ct. 501, 62 L. Ed. 1171 ; Workmen v. Mayor, 179 
U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314; Southern Pac. Co. v. 
Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 L. Ed. 1086, L. R. A. 1918C, 
451, Ann. Cas. 191 7E, 900. 

Judge Story says in The Chusan, Fed. Cas. No. 2,717: 

"In the exercise of this admiralty and maritime .nirisdiction, tlie courts of 
the United States are excln.sively governed hy the lejïislat.ion of Congress, and, 
In the absence thereof, hy the gênerai principles of the maritime law. The 
st.Ttes hâve no rights to prespribe t!io ndes by whlch the courts of the United 
States shall act, nor the .lurisprudence which they shall adralnister. If any 
other doctrine were estnhlished, it would amount to a complète surrender of 
the .1«risdictlon of the courts of the United States to the fluctuating policy 
and législation of the states. If the latter hâve any right to prescribe any 
rule, they hâve a right to prescribe ail rules — to limlt, control, or bar suits in 
the national courts. Such a doctrine has never been supported, nor has it for 
a moment been supposed to exlst, at least as far as I hâve any knowledge, 
either by any state court or national court within the whole Union. For my- 
self, I can only say that, during the whole of my judicial life, I hâve never, lip 
to the présent hour, heard a single doubt breathed upon the subject." 

[3] Counsel for respondent makes a distinction between jurisdiction 
and the right of recovery, claiming that, while an admiralty court may, 
259 F.— 20 
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because of the locality, hâve jurisdiction of a suit by an employé against 
his employer to recover damages for a personal in jury due to the nég- 
ligence of the latter, the right is not one given by the gênerai maritime 
law, and therefore tlie relief, If any, is governed by the comraon law, 
modified by statute. 

I do not so read the décisions. That was in principle the question 
presented in the Jensen Case, which involved the right of the work- 
nien's commission of New York to compel the employer of a steve- 
dore killed while unloading a vessel in New York Harbor to pay the 
award of the commission to his widow and children, as provided by 
the local law. The employer defended on the ground that his lia- 
bility, if any, was to be determined by the maritime law, and not 
the local statute, and his position was sustained ; the court saying : 

"Article S, § 2, of the Constitution, extends the judicial power of the United 
States 'to ali cases of admiralty and maritime jurisdiction ;' and article 1, § 
S, confers upon the Congress power 'to make ail laws which may be necessary 
and proper for carrying into exécution the foregoing powers and ail other 
powers vested by this Constitution in the government of the United States, 
or in any department or ofiicer thereof.' Considering our former opinions, it 
must now be aecepted as settled doctrine that in conséquence of thèse pro- 
visions Congress has paramount power to fis and détermine the maritime law 
which shall prevall throughout the country. * * • And further that. In the 
absence of some controlllng statute, the gênerai maritime law as aecepted by 
the fédéral courts constltutes part of our national law, applicable to matters 
withln the admiralty and maritime jurisdîctlon." 

I conclude, therefore, that where a party seeks redress for a mari- 
time tort in an admiralty court, either in rem or in personam, the 
rights, obligations, and liabilities of the respective parties must be 
measured by the maritime law as provided by Congress, or the gên- 
erai principles thereof, and that the right cannot be barred, enlarged, 
or taken away by state législation. 

Exceptions will therefore be overruled. 



THE IJSELHAVEN. 

THE JOBSHAVBN. 

(District Court, E. D. New York. June 24, 1919.) 

CoNTBACTS «Ê^slSTCl) — Actions— Illégal Provisions. 

A party may be relieved from a contract contalning illégal provisions, 
but if he accepts the contract and retains the considération he has a 
right to be relieved only from the amount of damage caused by the Illé- 
gal provisions. 

In Admiralty. Suits by the C. F. Starita Company, Incorporated, 
against the steamship Ijselhaven and against the steamship Jobshaven. 
Decrees for libelant. 

Bullowa & Bullowa, of New York City, for libelant. 
Kirlin, Woolsey & Hickox, of New York City, for claimants. 

^ssFor other ossts see same topic & KEY-NUMBER in ali Key-Numbered Dlgests & Indexes 
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CHATFIELD, District Judge. On or about September 25, 1917, 
the libelant undertook to remove certain coal from the bunkers of 
Ihe two steamers above named. Thèse boats belonged to the fleet 
of Dxitch vessels which had been lying in the Hudson river for many 
months awaiting agreement as to grain cargoes from the United 
States to Holland. The coal became ignited through spontaneons 
combustion and was actually removed in a smoldering or burning 
condition. 

The captains of the vessels obtained bids from two stevedores on 
a basis, in one instance of 75 cents an hour per man, and in another 
of 53 cents an hour per man, and the libelant, who usually did the 
stevedoring for thèse vessels, agreed to do it at 50 cents per hour per 
man. There was to be an increase of 50 per cent, for night work, 
with double price for Sunday work, and 10 per cent, was to be added 
as a bonus to the stevedore for supervising the work. 

The coal was removed, and ultimately, on a demand for interest 
if the bill was not paid, the mastcr of eacb vessel paid on account the 
sum deemed due under the contract as modified, but refused to pay 
the increased rate demanded by the libelant, and suit has been brought 
for the balance. 

It appears from the testimony that on or about October 1, 1917, 
an expected increase in the ordinary wages of stevedores occurred, 
and the masters of the vessels, accepting this increase, allège that it 
was the only modification asked for or agreed to. It also appears 
that, about the Ist of October, dispute had arisen as to the rate for 
removing "burnt cargo and coal." The stevedores' union compelled 
a change of wages, and the resuit was that the libelant finally made 
up its bill in thèse cases at the rate of $1.10 per hour for day work, 
$1.60 for night work, and $2.10 per hour for Sunday work. The 
basis of this charge was a classification of the burning cargo and 
coal under the head of "damaged cargo," to be paid for at the rate 
of double time. Thus a 50-cent charge became $1, and with 10 per 
cent, profit added made the $1.10, on the basis of which the bill was 
made up. 

The stevedores claim that they found themselves the victims of 
misrepresentation, in that the captains are alleged to bave assured 
them that the fire in the coal had been put out, but that they found 
after starting work that it was still burning, and that they had to 
handle burning, instead of merely warm, coal. 

There is little basis for this claim. The testimony of ail the par- 
ties shows an understanding that the coal had been on fire, and that 
it was still smoldering or that the fire had been temporarily subdued. 
The men apparently refused to work for the price and under the 
conditions which both parties anticipated, but there is no évidence 
that the boats guaranteed or represented that no fire would be found: 
The purpose of removing it was to get it out of the way, because 
it was burning or would start to burn again. 

The real issue in the case is whether or not the stevedores agreed 
to perform the work as a whole at the flat contract rate, or whether, 
upon the threat of strike and change in the union rate of payment, 
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the price was increased. There is nothing in the testimony to în- 
dicate that the steamships or their officers had anything to do with 
subséquent negotiations or conférences as to what classification should 
apply. When the contract was made, there was apparently no réser- 
vation with référence to strikes, and the compensation was to be at 
a flat rate for the entire contract. There was nothing to indicate any 
agreement to pay for stevedores' services at some rate which miglit 
be agreed upon between représentatives of tlie government, the steve- 
dores' union, the boat owners, the railroads, etc. ; but, when strike 
was threatened, there was an immédiate agreement on the part of the 
captains to hâve the work completed without delay, and it is évident 
that the compensation was left for later arbitration. An expected 
increase on October Ist entered into the conversation, and ail the 
parties to the controversy, including the stevedores, seem to hâve 
anticipated that the contract should be modified, in any event, so 
as to include this increase of compensation. 

But the purpose of the strike was to secure a double-time rate. The 
agreement to call the strike off was an agreement to pay such in- 
creased demand as might be necessary, and surely the libelant would 
not agrée to settle a strike, in which its employés were demanding 
double wages, upon a promise by the captains of the steamers tg 
modify their contract to the extent of 10 per cent. If the captains 
had refused to modify their original contract, and there had been 
negotiations between the captains and the libelant, as to whether the 
libelant was bound to perform the contract at the original rate, a 
compromise for a 10 per cent, advance might hâve been possible. But 
no such compromise is shown. The captains immediately agreed to 
the increase, and the only dispute is as to what that increase was to be. 

The amount claimed by the libelant has been actually expended. 
In this they hâve included a 10 per cent, profit. There is some sug- 
gestion that the libelant was expected to or had agreed to pay a 
commission to the captains of the vessels, and this is made the basis 
of a défense that the transaction is illégal, because it involved a vi- 
olation of section 439 of the Pénal Law of the state of New York 
(Consol. Laws, c. 40). 

There is no definite évidence that this section ever was violated, 
and, if it had been, the illégal payment would hâve been nuU, so far 
as it formed a part of the contract. But there is nothing in this 
statute which makes the entire contract illégal or void, where the 
contract itself was repudiated, and where the considération for the 
contract was retained by the party pleading illegality as a défense. A 
party may be relieved from a contract procured through illégal means, 
but, if he accepts the contract and retains the considération, he has 
a right to be relieved only from the amount of damage caused by 
the illégal transaction, i. e., the amount improperly paid as commis- 
sion. 

This défense, therefore, does not afïect the présent case, and the 
libelant should recover. 
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In re BRAUN. 

(District Court, M. D. Pennsylvanla. July 26, 1919.) 

No. 3664. 

1. In.tttnction <S=»219 — Resteaininq Obdee— Disobediencb. 

An order actually made by a court restraining proceedings Is blnding 
until reversed or set aaide, even thougli tlie court making it Is witliout 
jurlsdiction, and it is a contempt for parties restrained to proceed while 
tlie order Is In force. 

2. Bankeuptcy ®=5391(3) — Restraining Obder— Contempt. 

Wliere, after two judgment creditors levied exécution, the debtor flied 
a pétition and was adjudicated a banlcrupt and proceedings on writs of 
exécution were stayed, held that, though the banl^rupt had waived in the 
judgments his right to personai exemptions, it was a contempt of court 
for the judgment creditors to proceed under the writs of exécution to 
sell property set aside to the bankrupt on his claim of exemptions, the 
restraining order not having been modified so as to allow such proceed- 
ings ; and this Is so even though the creditors were entitled to reach such 
property. 
S. Contempt <S=>2, 70 — Intent — Mitiqation of Pxjnishment. 

That there was no moral intent to defy the court or its order Is no 
défense in a proceeding for contempt in violating a restraining order of 
the court, but it will serve to initigate the punishment. 

In Bankruptcy. In the matter of Otto Braun, bankrupt. Sur rule 
to show cause why respondents should not be held in contempt of 
court. Order filed. 

M. C. Rhône, of Williamsport, Pa., for trustée. 
McCormick & Hippie, of Williamsport, Pa., and H. S. Furst, of 
IvOck Haven, Pa., for respondents. 

WITMER, District Judge. This is a rule to show cause why re- 
spondents shall not be held in contempt of court for alleged violation 
of a restraining order in a bankruptcy proceeding. It appears that, 
before filing the creditors' pétition, John Rich & Bro. issued a writ of 
fieri facias on a judgment against Otto Braun, entered in the court 
of common pleas of Potter county. On March 11, 1918, the writ 
was placed in the hands of the sheriff, whereon ail of the defendant's 
Personal property was seized and levied. A few days later, a testatum 
fieri facias against défendant was also placed in the hands of the 
sheriff, wherein the Atlantic Refining Company is plaintiff. Levy was 
also made on this writ of a portion of the property already covered 
by the lien of the previous exécution. Ail the property levied on 
both writs was advertised for sale May 8, 1918. Six days previous, 
the défendant, Braun, filed a pétition in bankruptcy in this court. 
Same day, on proper application, the référée, A. N. Crandall, Esq., 
directed a rule on the sheriff to show cause why he should not be 
restrained f rom selling at public sale upon exécution the personai prop- 
erty of Otto Braun, returnable May 7, 1918; meantime enjoining 
and restraining the sheriff from proceeding with the sale on any pro- 
cess in his hands against Otto Braun, bankrupt. Service of rule was 

®=3For other cases see eame toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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accepted by the sherifï and certified to court, whereon at the return 
day the same was made absolute, and the sherifï sale continued. 

Braun was afterwards adjudicated a bankrupt, and on filing his 
schedule claimed as exempt the property specified in the sheriff's levy 
on the refming company's writ. The property as claimed was after- 
ward, July 31, 1918, appraised and set apart by the trustée to be re- 
tained by the bankrupt, which was duly confirmed by the référée on 
August 20th. 

In both judgments on which writs were in the hands of the sherifï, 
the bankrupt défendant had waived the right to the benefit of his ex- 
emption. Several days after the referee's confirmation of the action 
of the trustée, the refining company, on représentation of thèse facts, 
obtained a modification of the restraining order permitting the sherifï 
to proceed against the property set apart for the bankrupt, where- 
upon it was advised that the sherifï had sold such property three 
days after such confirmation on writ of venditioni exponas with 
clause of fieri facias procured August 7th by plaintifï's attorney, one 
of respondents herein, and by him placed in the hands of the sheriiï 
and advertised August 16, 1918. 

The Atlantic Refming Company procured this rule insisting that 
the court's order was violated in proceeding to sale without its 
consent. The respondents filed answer denying contempt, asserting 
that the property set aside to the bankrupt never passed to the trustée 
in bankruptcy and that therefore the court had no jurisdiction over it; 
and furthermore that though the Rich Bros, writ being prior in point 
of time of levy and lien to the refining company's writ, it had there- 
fore the right in any event to the money realized upon the sale of this 
property, no matter upon whose writ the sale was actually made. 

[1,2] The justification does not satisfy. With the latter portion 
pertaining to the relative rights of the contending parties to the exempt 
property, this court is not concerned ; and as to the former it may be 
admitted that such property never passed to the trustée, yet it is equal- 
ly well established by a long line of authorities that the court acquired 
absolute control of it, to the end that the same might be set aside by 
the trustée and to dispose of such questions as may arise incident to 
that process, and to this extent and for this purpose the court had 
jurisdiction. However, the restraining order entered, of which re- 
spondents had notice, was within the jurisdictional powers of the 
court, and it not only prevented action against ail of the bankrupt's 
property, but it stayed as welî ail proceedings, with this objective, 
on the writs in the sherifï's hands. 

Though it might seem reasonable that the referee's confirmation of 
the trustee's action setting apart the property claimed by the bank- 
rupt operated as a release from the court's order, it would not justify 
proceeding on the writs that were stayed and to levy and advertise 
such property before confirmation. Then again an order actually 
made by the court is binding until reversed, or set aside, even though 
the court making it is without jurisdiction. Wagner v. U. S., 104 
Fed. 133, 43 C. C. A. 445, 4 Am. Bankr. Rep. 596; Blake v. Nesbet 
(D. C.) 144 Fed. 279, 16 Am. Bankr. Rep. 269. As was well said by 
Judge Philips, in the latter case: 
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"It is his duty to observe and obey the order ImpUcitly as long as it stands 
iinrevoked ; if [tbe party afïected] is of opinion, or has been advised by hls 
couusel, that the order was improvidently issued, It is liis duty to apply to 
tbe court for a modification or construction of its provisions, as it would 
lead not only to confusion and uncertainty, but would be destructive of the 
very purpose of a temporary restraining order If the party against whoin 
the Injunction had been issued sliould be allowed to judge." 

Indicative of the practice in proceedings of the Hke in hand may be 
inferred from the case In re William G. Jackson (D. C.) 116 Fed. 46, 
8 Am. Bankr. Rep. 594, where the référée refused to subrogate the 
trustée to the rights of a creditor having a judgment entered against 
the bankrupt upon a note, wherein he waived his personal property 
exemption and an order restraining the creditor from proceeding 
further upon his judgment by exécution, on the ground that the court 
had nothing further to do with the exempt property than to see that 
the trustée set it aside, and to dispose of such questions as may arise 
incident to that process, such property having been set apart for the 
bankrupt, Judge McPherson said: 

"While I approve of the referee's refusai, I thinlt the restralnflig order 
should be so modlfled as to permit the creditor to assert such rlght as he 
may hâve gained by his exécution against such property as may be set aside 
to the bankrupt under his claim for exemption," and It was so ordered. 

[3] Though there was disobedience to the command and order of 
the court, the évidence satisfies the court that there was no actual moral 
intent to defy the court or its order, and, while this is no défense, it 
serves to mitigate the punishment. The respondents are accordingly 
ordered and directed to pay the costs of this proceeding (including 
counsel fee of $25 to petitioners) within 30 days after notice from the 
clerk, otherwise they stand committed until this order is complied 
with. 



INTERNATIONAL FASTENEB CO. v. FRANCIS MFG. CO. 

(District Court, W. D. New York. May 17, 1919.) 

No. 1846. 

Removal of Causes <©=>19(6) — Jubisdiction of F^deeal Couet — Suit Aris- 
iNG Undee Patent Laws. 

A suit for an accounting for royalties under a contract granting a U- 
cense to manufacture under a patent is not one arising under the pat- 
ent laws and removable on that ground, although an interpr'etation of 
the patent may incidentally be required to détermine whether a certain 
article is within Its scope. 

In Equity. Suit by the International Fastener Company against the 
Francis Manufacturing Company. On motion to remand to state 
court. Motion granted. 

Percival M. White, of Bufïalo, N. Y. (Irving W. Cole, of Bufifalo, 
N. Y., of counsel), for plaintiff. 

J. WiUiam Ellis, of Bufïalo, N. Y. (George W. Knox, of Niagara 
Falls, N. Y., of counsel), for défendant. 

^zziFor other cases eee same topic & KBY-NUMBER in aU Key-Numbered Dleesta & Indexes 
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HAZEL, District Judge. This action is for an accounting and to 
recover royalties for tiie manufacture of a fastener device, and was 
commenced on April 5, 1917, in the Suprême Court of this state. 
The plaintifï is a foreign corporation. On May 14, 1917, issue was 
joined and the cause reserved for trial on June 13, 1917, at an Equity 
Term of the Suprême Court, but because of defendant's objection 
that an accounting was to be had at law the trial did not proceed. 
The complaint was therefore amended to enable trying the cause as 
one at law. After answer by défendant, plaintifï served its reply to 
a counterclaim, which was foUowed by a motion for the examination 
of the défendant before trial, while the défendant concurrently moved 
a separate trial of various specified issues. 

From the orders entered on such motions the défendant later ap- 
pealed to the Appellate Division, but the orders were affirmed. On 
January 27, 1919, the complaint was again amended, and the time 
to answer by défendant extended by stipulation, but before answering 
the action was removed to this court on the ground that the amend- 
ed complaint presented a new issue, which required the construction of 
a patent right; i. e., whether the fastener device specified in the con- 
tract and described in the Page patent included the so-called sew-on 
fastener device for garments. 

The motion for removal was heard by Judge Sears, who was of the 
opinion that, since the pétition for removal did not disclose that the 
alleged fédéral question was first brought into the cause by the last 
imended complaint, it was toc late to remove the case to this court ; 
but he nevertheless allowed its removal, suggesting that the question 
:ould again be raised in this court on motion to remand. The défend- 
ant now desires to amend the pétition of removal, so as to include an 
allégation that its time to answer was extended by stipulation to March 
25, 1919, and also that the sew-on fastener device in fact was included 
for the first time in the second amended complaint. Concurrently with 
iuch motion, plaintifï moves to remand the cause to the state court. 
The power of the court to pei-mit plaintifï to amend its removal péti- 
tion is not questioned. The principal question presented for décision 
is whether the plaintifï, by its last amendment to the complaint, em- 
bodied a primary cause arising for the first time under the patent laws 
of the United States, of which this court has exclusive jurisdiction. 
Judicial Code, § 28 (Act March 3. 1911, c. 231, 36 Stat. 1094 [Comp. 
St. ^ 1010]). 

The original agreement conferring the right to manufacture the 
fasttners for a period of 30 years was later modified to permit défend- 
ant to manufacture, without royalties, other fasteners not included in 
the Page patent. The controversy, therefore, true enough, présents 
the question as to whether the sew-on fastener device, as distinguish- 
ed from the cling fastener specified in the contract, was fairly in- 
cluded and described in the Page patent. 

Plaintifï does not assert a cause of action for infringement, nor seek 
to restram the défendant company from manufacturing any of the 
fastener devices, or to hâve the daims of the Page patent construed. 
or to hâve it declared invalid. On the contrary, the action is plainly to 
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recover damages for breach of a subsisting contract under which 
manufacturing rights were obtained and to recover for unpaid royal- 
ties. The claim that sew-on fasteners for garments are fairly includ- 
ed in the term "cling" fastener, or in the description in the patent 
spécification, even though involving the construction and interprétation 
of the Page patent, would not necessarily remove the case from the 
jurisdiction of the state court. There is a clear distinction between 
cases arising under the patent laws and mère questions presented 
thereunder. Pratt v. Paris Gaslight & Coke Co., 168 U. S. 255, 18 
Sup. Ct. 62, 42 L. Ed. 458; Goodyear v. Union India Rubber Co., 
Fed. Cas. No. 5,586. 

In Chappell v. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, 39 L. Ed. 
85, the Suprême Court of the United States decided that a case could 
not be removed from the state court into the fédéral court as one 
arising under the Constitution, laws, or treaties of the United States, 
unless the complaint showcd that it did so arise, and the want of such 
showing could not be supplied by anything contained in the pétition 
for removal. In Pratt v. Paris Gaslight & Coke Ce, supra, the Su- 
prême Court said: 

"We hâve repeatedly held that the fédéral courts hâve no rlght, irrespective 
of citizenship, to entertain suits for the amount of an agreed license, or roy- 
alty, or for the spécifie exécution of a contract for the use of a patent, or of 
other suits where a subsisting contract is shown goveruing the rights of the 
party in the use of an invention, and that such suits not only may, but must, 
be brought in the state courts. Hartell v. Tilghman, 99 U. S. 54T [25 L. Ed. 
357] ; Wilson v. Sandford, 10 How. 99 [13 L. Ed. 344]. • • • Although in 
an action for royalties, if the validity and infringement of the patent are 
controverted, the case is considered as one 'touching patent rights,' for the 
purposes of an appeal to this court under Eev. Stat. § 699." 

See, also, Dale Tile Co. v. Hyatt, 125 U. S. 46, 8 Sup. Ct. 756, 31 L. 
Ed. 683. 

The cases of Atherton Machine Co. v. Atwood Co., 102 Fed. 955, 43 
C. C. A. 72, and Leslie v. Mann Co. (C. C.) 157 Fed. 236, the latter a 
décision by this court, upon which reliance is placed by défendant, are 
not in point, for in the first-mentioned case the action was clearly 
brought for an infringement of the patent there in controversy, al- 
though the validity of a subsisting contract was also involved, while 
in the latter case the articles manufactured by the défendant were in 
fact claimed in the bill to be an infringement of the patent, and the 
défendant was avoiding payment of the stipulated royalties under a 
contract or license of assignment of patent on the ground of nonin- 
fringement. 

In my opinion this action is not one arising under the patent laws of 
the United States, and, without deeming it necessary to pass upon 
any other questions argued, the case is remanded to the Suprême Coui t 
of the state of New York. An appropriate order may be entered. 
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In re LEVT, 

(District Court, E. D. Pennsylvania. May 1, 1019.) 

No. 6094. 

1. Bankettptct ©=372 — Reopening Closed Estate — Petitioners — Cbeditors. 

For the purpose of petitionlng for reopening, under IJankruptcy Act, 
July 1, 189S, § 2, cl. 8 (Comp. St. § 9586), a closed bankrupt estate, as hav- 
Ing been closed before being fully admlnlstered, persons wlio were credi- 
tors of the estate before bankrupt's discharge are still sucb. 

2. Bankruptct ©=>372 — Reopening Closed Estate — Notice. 

As order, under Bankruptcy Act July 1, 1898, § 2, cl. 8 (Comp. St. S 
9586), to reopen closed bankrupt estate as closed before fully admlnlstered, 
Is limited to distribution pui-poses, it In no way affects bankrupt, and so 
need not be on notice to hlm. 

3. Courts <®=>508(2) — Eestbaining Obder — Notice. 

A restraining order in a proceeding In bankruptcy Is not wlthin the pro- 
visions of Judlcial Code, § 265 (Comp. St. § 1242), limlting the granting of 
injunction by a fédéral court to stay proceedlngs in a state court, nor 
within the scope of equity rule 73 (198 Fed. xxxix, 115 C. C. A. xxxix),. re- 
qulring preliminary injunction and temporary restraining order to be on 
notice. 

4. Injunction ®=s167 — Restraining Ordee — Motion to Vacate. 

A motion to vacate or modlfy a restraining order Is one whlch the 
court will always entertain. 

5. Bankruptcy <©=>372— Reopening Closed Estate — Restraining Order — 

Vacation. 

Merely beeause a restraining order, In connection with an order reopen- 
ing a closed bankrupt estate as having been closed before being fully ad- 
mlnlstered, was made without notice to bankrupt, he is not entltled to 
hâve it vaeated ; the property to be affected belonging, on the face of the 
proceedlngs, to the estate, and bankrupt not averring an interest therein, 
but repudiating ail claim thereto. 

In Bankruptcy. In the matter of Abraham hevy, individually and 
trading as A. Levy & Co., bankrupt. On motions of bankrupt to vacate 
certain orders. Motions denied. 

See, also, 259 Fed. 316. 

Maurice J. Speiser and Jacob Weinstein, both of Philadelphia, Pa., 
for petitioners. 
Rose & Fischer, of Philadelphia, Pa., opposed. 

On Pétition to Vacate Order Reopening Estate. 

DICKINSON, District Judge. [1, 2] The order now asked to be 
vaeated was made under clause 8 of section 2 of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 545 [Comp. St. § 9586]), which em- 
powers the court, in the exercise of the jurisdiction conferred upon it 
as a court of bankruptcy, to reopen closed estâtes "whenever it ap- 
pears they were closed before being fully administered." The fînding 
upon which the order was predicated was that unadministered as- 
sets of the estate had corne to light. The pétition to vacate is made 
on behalf of the bankrupt. He was granted his discharge. The prayer 

^=35For other cases see eame topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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of his pétition îs based upon the averments that tlicorder was made 
without notice to him, and that it was made upon the pétition of per- 
sons not creditors of the estate. The latter averraent is in turn based 
upon the distinction that, although they were at one tirne creditors of 
the bankrupt, having not only provable but proved claims, yet as the 
bankrupt had been granted his discharge he had ceased to be a debtor, 
and ex vi termini they had ceased to be creditors. It is, o£ course, not 
denied that they hâve an interest in the assets of the bankrupt estate, 
Lut the distinction made is fortified by the further distinction that they 
hâve such interest qua owners, but not qua creditors. The latter dis- 
tinction may be accepted without in any way carrying the conséquence 
of a déniai of the right of such creditors to apply for the reopening 
of the case. The attempt to distinguish between the status of a credi- 
tor before and after discharge may be met with the comment that they 
are creditors, within the meaning of and as defined in the bankruptcy 
statute, and with the further comment that the distinction sought to be 
made is for présent purposes of no practical value. As the order to 
reopen is limited to distribution purposes, it in no way affects the bank- 
rupt. 
The prayer of the pétition to vacate is denied. 

On Motion to Vacate Restraining Order. 

[3-5] The pétition to vacate was argued and perhaps filed under 
a misapprehension of the situation. The proceeding is in bankruptcy, 
and because of this not within the provisions of section 265 of the Ju- 
dicial Code (Act March 3, 1911, c. 231, 36 Stat. 1162 [Comp. St. § 
1242]), or within the scope of equity rule 73 (198 Fed. xxxix, 115 C. C. 
A. xxxix). A motion to vacate or modify a restraining order is, how- 
ever, one which the court will always entertain. The onlv possible in- 
terest, however, which a bankrupt would hâve in unadministered 
assets, is by virtue of his claim to his exemption, or to deny the as- 
sets in question to be the assets of the bankrupt estate, by setting 
up that the assets are property acquired by the bankrupt after his 
discharge, or for some other reason. No ground for the vacation 
or modification of the restraining order is advanced, except that 
it was made without notice to the bankrupt. The averment of the 
truth of this fact is itself denied. We need make no fîndings up- 
on this point, however, as on the face of the proceeding the bank- 
i"upt has no interest in the assets of the bankruptcy estate. On 
the face of the proceedings ihe property to be afïected belongs to thè 
estate, and not only does the bankrupt not aver an interest, but it is 
asserted in the answer, the facts set up in which are admitted for the 
purposes of this argument, that he has specifically withdrawn from 
and repudiated ail claims to an ownership interest. 

The prayer of the pétition to vacate, etc., is denied. 
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In re LEVY. » 
Plstrlet Court, E. D. Pennsylvania. June 28, 1919.) 
Ko. 6094. 

1. BANKEtJPTCT <S=»136(2) — CONCEALED ASSETS — PETITION OF TRUSTEE. 

Pétition of trustée, alleging tliat at the time of tlie filing of the pétition 
In bankruptcy a certain sum was due, owing, and unpaid to bankrupt by 
a corporation, but alleging no facts, and supported by no évidence war- 
ranting inference that bankrupt bas ever had tlie money in his possession 
or under bis control, Is Insutiicient to sustain an order on bim to pay it 
over as a concealed asset. 

2. Bankruptcy i@=372 — Reopening Closed Estate — Colleciinq TJnadminis- 

TERED ASSETS PROCEDUEE. 

Tbe reopening of the closed bankrupt estate belng llmlted to purposea 
o( administration, as expressly declared by the Judge on déniai of pétition 
to vacate the reopening order, the power of tbe référée is confined to such 
procédure as will enable the trustée to collect and distribute unadminister- 
ed assets, which includes authority to proceed by plenary suit, but not by 
summary order on the bankrupt. 

In Bankruptcy. In the matter of Abraham Levy, individually and 
trading as A. Levy & Co., bankrupt. On certificate of review of order 
of référée. Exceptions sustained, and order reversed. 

See, also, 259 Fed. 314. 

Rose & Fischer, of Philadelphia, Pa., for trustée. 
Maurice ]. Speiser and Jacob Weinstein, both of Philadelphia, Pa., 
opposed. 

THOMPSON, District Judge. The order certified for review di- 
rects the bankrupt to pay over to the trustée the sum of $4,867.75 with- 
in 10 days from its date. The order was based upon a pétition of the 
trustée and a rule upon the bankrupt to show cause. The pétition, in 
so far as it relates to the amount in controversy, avers concealment by 
the bankrupt of an asset of his estate not included in his schedules, 
consisting of an annual bonus for the years 1915, 1916, and 1917, con- 
sisting of a percentage of the net profits of the business of the Standard 
Jobbing Company, of which he was président. There is no averment 
that the bonus has ever been received by the bankrupt, but it is averred 
that he "was to receive" or "was entitled to" it. 

It is averred "that at the time of filing of the pétition in bankruptcy 
the said sum of $4,867.75 was still due, owing, and unpaid to the said 
Abraham Levy." The answer admits the averments as to bonus, but 
avers "that the bonus or percentage of the net profits mentioned were 
not to be taken or received by the said Abraham Levy as the sole or 
exclusive property of the said Abraham Levy, nor was the said Abra- 
ham Levy to receive any bénéficiai interest therein, but, on the contrary, 
was to receive the same for and on behalf of Dora Levy, his wife, who 
was beneficially and equitably entitled thereto, and not otherwise," 
and repeats substantially similar statements. 

The référée, upon the ground that the answer set forth conclusions 
in relation to the bénéficiai interest of the wife and the bankrupt's trust 

4:=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Ind'-.xes 
♦Order vacated and set aside on pétition for reargument 261 Fed. 432. 
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relations concerning the bonus, and did not set forth facts upon which 
the conclusions were based which would estabhsh an équitable right to 
the bonus in his vvife, and after giving the bankrupt an opportunity to 
amend his answer, which was not donc, made the rule absolute, be- 
cause the answer did not set up a sufficient défense, and entered the 
order referred to upon the bankrupt. 

[1] It is apparent that the référée was right in holding that the 
answer set up conclusions, and not facts, in relation to the wife's right 
to the annual bonus. The pétition, however, nowhere avers that the 
amounts of bonus hâve been received by the bankrupt, or are or ever 
hâve been in his possession or under his control. The pétition does 
not even aver sufficient facts to warrant an inf erence that the bankrupt 
has ever had the amount for which the order was made in his posses- 
sion or under his control. The drawer of the pétition seems to hâve 
carefully avoided any fact from which either possession or control may 
be inferred. On the other hand, it is unequivocally stated that at 
the time of the filing of the pétition in bankruptcy the said sum of $4,- 
867.75 was still due, owing, and unpaid to the bankrupt. In order to 
sustain an order upon the bankrupt to pay, the pétition, unsupported 
Dy any averment or proof of possession or control, is, in my opinion, 
insufficient, assuming that the court or référée has jurisdiction. 

[2] The bankrupt has set up in his answer a challenge to the juris- 
diction to enter a summary order upon him to pay, upon the ground 
that on August 29, 1917, he was duly discharged as a bankrupt, and 
that upon his discharge he was no longer subject to the orders of 
the court or the référée. The record shows that on April 4, 1919, the 
pétition of a creditor was filed, averring the concealment of assets by 
the bankrupt, and praying that a decree be entered to reopen the cause. 
Qpon this pétition, without notice to the bankrupt, as averred by him, 
an order was entered, reopening the cause, referring the matter to the 
référée, and ordering that the bankrupt attend before the référée and 
submit himself to such orders as may be made by the référée or by the 
court relating to his bankruptcy. Thereafter, on April 21, 1919, the 
bankrupt, appearing specially by counsel, filed a pétition to vacate the 
order, and not admitting or conceding the jurisdiction, but expressly 
contesting and objecting thereto, denied the allégations of the pétition 
upon which the order was entered. In denying the prayer of the péti- 
tion to vacate the order to reopen, Judge Dickinson, in an opinion filed 
May 1, 1919 (259 Fed. 314), used the following language: 

"The order now asked to be vacatcd was made under clause 8 of section 2 of 
the Bankruptcy Act (Comp. St. § 9.ÔS6), which empowers the court, in the ex- 
ercise of the jurisdiction conferred upon it as a court of banUruptcy, to re- 
open closed estâtes 'whenever it appears they were closed before being fully 
administered.' The flndlng upon which the order was predlcated was that un- 
admlnistered assets of the estate had come to light. * • • As the order 
to reopen Is limited to distribution purposes, It lu no way afîects the bankrupt. 

"The prayer of the pétition to vacate is denied." 

Under the express terms of Judge Dickinson's opinion, therefore, 
the reopening of the case was limited to purposes of administration. 
Under that limitation, the power of the référée is confined to such pro- 
cédure as will enable the trustée to collect and distribute unadminis- 
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tered assets. That would include authority to proceed by plenary suit, 
but not by summary order upon the bankrupt. Inasmuch as the déniai 
of the pétition to vacate was predicated expressly upon the grounds 
stated in Judge Dickinson's opinion, the présent case may be disposed 
of without the expression of an opinion as to the effect generally of a 
discharge upon the power of the court in a reopened case to enter and 
enf orce a summary order, af ter full opportunity given to the discharged 
bankrupt to appear and contest the reopening. 

The exceptions to the order of the référée are sustained, and the or- 
der reversed. 



INTERSTATE LIGHTBRAC4E & TRANSPORTATION CO. v. NEWTOWN 
CREEK TOWING CO. 

NEWTOWN CREEK TOWING CO. v. INTERSTATE LIGHTERAGE & 
TRANSPORTATION CO. 

(District Court, E. D. New York. June 21, 1919.) 

1. Admibaltt <s=»58 — SEcrBiTT ON Cboss-Libel— SuiTS IN Pebsonam. 

Admiralty rule 53 (29 Sup. Ct. xlv), providlng for security on cross-Ubel, 
applles to actions in personam, and not only to suits In rem or wlth foreign 
attachment, in which libelant bas security against claimant. 

2. Admibalty (ês=558 — Sectjeity on Cross-Libel. 

Where action bas been cbanged from In rem to In personam, and se- 
curity released, the rule wlU not be enforced as a matter of course, and, 
if that action seems just, the libelant wiU be relieved from glving bond. 

In Admiralty. Suit by the Interstate Lighterage & Transportation 
Company against the Newtown Creek Towing Company, and cross- 
libel. On motion by cross-libelant to continue stay pending giving 
of security by libelant. Denied. 

Macklin, Brown, Purdy & Van Wyck, of New York City, for In- 
terstate Lighterage & Transportation Co. 

Alexander & Ash, of New York City, for Newtown Creek Tow- 
ing Co. 

CHATFIELD, District Judge. This is an application to continue 
a stay pending the giving of security by the Interstate Lighterage & 
Transportation Company (the libelant) equal to the amount of dam- 
ages set forth in the cross-libel filed by the Newtown Creek Towing 
Company (the respondent). This in effect is to order the giving of 
security under the circumstances of the présent case. 

[ 1 ] In the first place, an action in rem was begun, which has now 
been discontinued, as the maintenance of that action depended upon er- 
roneous statements or incorrect phraseology in the libel. The action 
which succeeded it is in personam, and the original cross-libel has 
been transferred so as to be in opposition to the second or présent 
action. In the original action the libelant was ordered to give se- 
curity under the Fifty-Third Rule in Admiraltv (29 Sup. Ct. xlv). 

It is said in Benedict's Admirahy (4th Ed.) § 394, that this rule 

^ssPor other cases see saine topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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makes no distinction between cases in rem and in personam, and cases 
are cited to uphold the proposition. In Franklin Sugar Refining Co. 
V. Funch (D. C.) 66 Fed. 342, it was held that the rule does not ap- 
ply where both the libel and cross-Hbel are in personam, on the ground 
that the words "the usual amount and form" are not exact in adapta- 
bihty, and hence négative the intent to cover more than the usual ac-' 
tion; i. e., an action in rem. 

In Morse Iron Works & Dry Dock Co. v. Luckenbach (D. C.) 123 
Fed. 332, citing a number of cases, the court held that the rule did 
apply to personam cases as well as those in rem, but that in each the 
court must exercise its discrétion under the words "unless the court 
for cause shovvn shall otherwise direct." 

The purpose of the rule is evidently to make both parties secure. 
Where the libelant by proceeding in rem, or with foreign attachment 
(Lochmore S. S. Co., Limited, v. Hagar [D. C] 78 Fed. 642) bas 
security against the claimant, but where the claimant by bringing a 
cross-libel in personam does not hâve property under seizure to secure 
himself, the rule is plain. It would seem that the words "in the usual 
amount and form" indicat: the nature of the bond, and throw little 
Hght upon when a bond shall be given. The rule in terms is broad 
enough to cover actions in personam, and the practical hardship is 
very slight. In personam actions are not frequently brought, and the 
libelant can obtain relief by application to the court. 

[2] But we hâve hère a situation where the libelant has been compel- 
led to give up any security which it may hâve had under its former er- 
roneous cause of action. It also incurred the penalty of imposition 
of costs. To penalize it further by requiring it to give security in ad- 
dition, in an amount sufficient to cover the cross-libel, even though 
the cross-libelant is not required to give security, would not be just, 
and is entirely outside the meaning of Admiralty Rule 53. 

The first cause of action having been dismissed, the rule no longer 
fits the situation. Nor does it seem a proper exercise of discrétion 
to impose this giving of security as a condition for the discontinu- 
ance of the first action. 

On the facts, the libelant should be relieved from the giving of a 
bond under the rule. 

The motion to transfer the stay previously granted (in the action 
which has been discontinued), to the présent action in personam will 
be denied, and the libelant will be relieved from the giving of a 
bond. 
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In re BARNES GBAR CO. 

(District Court, N. D. New York. July 11, 1919.) 

Bankeuptcy i®=3l54 — Oedees — Kight of Set-Off. 

Where an applicant to a court of bankruptcy for an order requlring a 
recelver to surreuder property to hlm obtains such order conditioned on 
payment of a sum to the receiver, and no appeal Is taken from the order, 
such applicant becomes a party to tlie bankruptcy proeeeding and is 
bound by tbe order, and is not entitled to prove damages for nonper- 
formance by bankrupt of bankrupt's contract witli such applicant, and 
to offset such damages agalnst the sum payable under the order. 

In Bankruptcy. In the matter of the Barnes Gear Company, bank- 
rupt. On rehearing. Former opinion (251 Fted. 764) reaffirmed. 

Thls Is, in effect, a rehearing of the case which was deelded by this court 
July 27, 1918, and reported in 251 Fed. 764. After the décision in that case 
and entry of an order pursuant thereto, the New York Air Brake Company 
applied for a reopening of the case, to the end It might file answering afflda- 
vits to certain affidavits actually tiled by the receiver after the argument of 
the case. There was some dispute as to the réservation of that right, but that 
question is immaterlal hère, as the court set aside its order when the matter 
was called to its attention, permitted the filing of answering affidavits, and 
granted a reargument. 

George Noyés Burt, of Oswego, N. Y., for receiver. 
Fredk. M. Boyer, of Watertown, N. Y., for New York Air 
Brake Co. 

RAY, District Judge. The salient and controlling facts are stated in 
my opinion in In re Barnes Gear Co. (D. C.) 251 Fed. 764, and it is 
not necessary to repeat hère. 

It is contended by the New York Air Brake Company: (1) That 
it is not a party to the bankruptcy proceedings; (2) that it should be 
allowed to prove its damages for nonperformance of the contract by 
the Barnes Gear Company and offset same against the money which 
came due the receiver under the order of this court made July 26, 
1917, amounting to $4,461.65; and (3) that the receiver or trustée 
should be relegated to a plenary suit to recover such money. 

1. It seems to me clear that, when the New York Air Brake Com- 
pany came into this court, and filed its pétition for an order for the 
delivery to it of the property then in the possession of the receiver, 
and obtained the order referred to, which provided for the payment 
to the receiver of the money referred to when its amount should be 
ascertained, from which no appeal was taken by either party, it made 
itself a party to the bankruptcy proceedings. 

2. It seems equally clear that having obtained the order, obtained the 
property from the receiver under its provisions, when the amount due 
the receiver under its provisions was ascertained, it became the duty 
of the New York Air Brake Company to pay it over pursuant to such 
order. 
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3. I see no necessity for or propriety in relegating the receiver to a 
pîenary suit under such circumstances and conditions. 

4. It is not a case of mutual accounts and demands. 

I adhère to my former opinion and décision, and there will be an 
order accordingly. 



JACOB HOFFMANN BREWING CO. v. McELLIGOTT, CoUector Of Internai 

Revenue, et al. 

(District Court, S. D. New York. May 17, 1919.) 

No. 455. 

1. United States ©=125— Suits Against United States — Consent. 

A suit In equity against a district attorney to restrain enforcement of 
a fédéral statute alleged to be uneonstitutional is not one against the 
United States. 

2. United States <S=»125 — Jueisdiction — Suits Against United States — 

Waivek of Immunity. 

No suit càn be maintained against the United States in any court wlth- 
out the express authority of Congress, and such immunity from suit 
cannot be waived by any ofïlcer. 

3. INJUNCTION <©=5l05(l) — REëTBAINING Criminal Prosecutions. 

A court of equity may restrain prosecuting offlcers, elther of a state or 
of the fédéral govemment, to prevent a séries ôf unauthorized prosecu- 
tions, which niay prove ruinons to persons either In their property or 
business. 

4. Injonction ®=»105(1) — Restkainino Ckiminal Prosecutions. 

While a district attorney is vested with some discrétion as to the In- 
stitution of prosecutions, where he inslsts upon a construction of a pénal 
statute which is Incorrect, and which would subject a complalnant and its 
officers and employés to criminal prosecutions, which would resuit in ir- 
réparable injury to its business, it is not obliged to rely on the chance 
that the district attorney will exercise hls discrétion not to prosecute, but 
may invoke équitable relief. 

6. Intoxicating Liqiiors <@=>137 — Manufacture — Wae-Time Prohibition 
Act — Construction. 

In the provision of Act Nov. 21, 1918, § l, that "no grains, cereals, fruit 
or other food product shall be used In the manufacture or production 
of béer, wine or other intoxicating malt or vinous liquors for beverage 
purposes," the words "béer" and "^vine" are qualifled by "intoxicating," 
and the act does not prohlbit the manufacture of béer wtiJch is not in 
fact intoxicating. 

6. Intoxicating Liquobs <S=3l7 — War-Time Prohibition Act — Constitution- 

ALITY. 

The provision of Act Nov. 21, 1918, § 1, prohibiting the manufacture of 
béer, wine, or other intoxicating malt or vinous liquors for beverage pur- 
poses, whether construed to prohlbit the manufacture of any béer or wine, 
or only such as is intoxicating, Is constitutionaL 

In Equity. Suit by the Jacob Hoffmann Brewing Company against 
Richard J. McElligott, Acting and Deputy Collecter of Internai Reve- 
nue of the Third District of New York, and Francis G. Cafïey, Unit- 
ed States Attorney for the Southern District of New York. On mo- 
tion to dismiss amended bill. Denied. 

Order modified, 259 Fed. 525, C. C. A. . 

^=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbered DIgests & Indexe* 
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Root, Clark, Buckner & Howland, of New York City (Elihu Root 
and William D. Guthrie, both of New York City, and William L,. Mar- 
bury, of Baltimore, Md., of counsel), for complainant. 

Francis G. Cafifey, U. S. Atty., of New York City (William C. Fitts, 
of Washington, D. C, and Vincent H. Rothwell and Cornélius J. 
Smyth, both of New York City, of counsel), for défendants. 

AUGUSTUS N. HAND, District Judge. This is a motion to dis- 
miss the amended bill under equity rule 29 (198 Fed. xxvi, 115 C. C. A. 
xxvi) on the ground: (1) That the suit is in effect one against the 
United States which has not consented to be sued; (2) that the bill 
seeks to restrain the enf orcement of a criminal law ; (3) that the com- 
plainant has an adéquate remedy at law ; (4) the Act of Congress pro- 
hibits ail béer, irrespective of alcoholic content, consequently the threats 
complained of are lawful and cannot be enjoined. 

The complainant contends that the Act of Congress which the de- 
fendants threaten to enforce if having the efïect contended for by them 
is unconstitutional. 

The complainant is, and for many years has been, engaged in brew- 
ing lager béer, and has a valuable brewery, with numerous employés 
and substantiâl earning capacity. Since the passage by Congress of 
the act of August 10, 1917, and the Présidents proclamations there- 
under, complainant has manuf actured and sold béer only in accordance 
with the terms of the act and the executive proclamations. Ail such 
béer has contained not to exceed 2.75 per cent, of alcohol by weight, 
and actording to the allégations of the bill is not in fact intoxicating. 

The act of August 10, 1917, was passed to provide for the national 
security and défense by encouraging the production and conservation 
of food during the war, and authorized the Président to regulate or 
prohibit the production of malt or vinous liquors. By its terms he 
was empowered : 

"To prescribe and give public notice of tlie extent of the limitation, régu- 
lation, prohibition, or réduction so necessltated. • * • " 

And whenever such notice was given, no person could use any 
materials in the production of m.alt or vinous liquors, except under a 
license issuêd by the Président and in compliance with rules and régu- 
lations determined by him, and any person who willfully violated the 
provisions of the act was punishable by a fine not exceeding $5,000 or 
by imprisonment for not more than two years, or both. 

In order to carry out the purposes of the act, the Président was 
authorized to create any agency and to utilize any department of the 
government. He deputed the Secretary of the Treasury and the Com- 
missioner of Internai Revenue to carry out tlie act, subject to his in- 
structions, and issued a proclamation on December 8, 1917, forbidding 
the production of ail malt liquor, except aie and porter, containing 
more than 2.75 per cent, of alcohol by weight. He issued a proclama- 
tion on September 16, 1918, prohibiting after December 1, 1918, the 
"production of malt liquors, including near béer, for beverage pur- 
poses, whether or not such malt liquors contain alcohol." Thereafter, 
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on January 30, 1919, a further proclamation was issued under the same 
act, which, after reciting that the prohibition of the use of grain in 
the manufacture of beverages which are not intoxicating has been 
found no longer essential in order to assure an adéquate and continu- 
ons supply of food, modified tlie former proclamation to the extent of 
permitting the use of grain in the manufacture of beverages which are 
not intoxicating. 

On March 4, 1919, the Président issued a fourth proclamation un- 
der the same act, amending his proclamation of September 16, 1918, 
so as to prohibit the production only of "intoxicating malt liquors for 
beverage purposes." As has also been stated, the bill allèges Âat com- 
plainant's béer is not intoxicating. 

On November 21, 1918, after the armistice, Congress passed an act 
"to enable the Secretary of Agriculture to carry out" the former Food 
Conservation Act of August 10, 1917, and provided that: 

"After June 30, 1919, until the conclusion of the présent war and there- 
after until the termination of demobilization * • * for the purpose of con- 
serving the nian power of the nation, and to increase efïïciency in the pro- 
duction of arras, munitions, ships, food, and clothing for the army and navy, 
it shall be unlnwful to sell for beverage purposes any distilled spirits, and 
during said tinie no distilled spirits held in bond shall be removed therefrom 
for beverage purposes except for export. After May 1, 1919, until the con- 
clusion of the présent war and thereafter until the termination of demobiliza- 
tion, • * * no grains, cereals, fruit, or other food product shall be used 
in the manufacture or production of béer, wine, or other intoxicating malt or 
vinous liquor for beverage purposes. After June 30, 1919, until the conclusion 
of the présent war and thereafter until the termination of demobilization, 
* * * no béer, vpine, or other intoxicating malt or vinous liquor shall be 
sold for beverage purposes except for export. * * • After the approval 
of thls act no distilled, malt, vinous or other into'xicatlng liquors shall be iin- 
ported Into the United States during the continuance of the présent war and 
period of demobilization. * • • 

"Any person who violâtes any of the foregoing provisions shall be punished 
by imprisonraent not exceeding one year, or by fine not exceeding $1,000, or 
by both such imprisonment and fine: Provided, that the Président of the 
United States be, and hereby is, authorized and empowered, at any time after 
the passage of this act, to establish zones of such size as he niay deem advis- 
able about coal mines, munition factcfties, shipbuilding plants, and such other 
plants for war material as niay seem to him to require such action whenever 
in his opinion the création of such zones Is necessary to, or advisable in, the 
proper prosecution of the war, and that he is hereby authorized and empower- 
ed to prohibit the sale, manufacture, or distribution of intoxicating liquors in 
such zones, and that any violation of the Pre.sident's régulations in this regard 
shall be punished by imprisonment for not more than one year, or by fine of 
not more than $1,000 or by both such fine and imprisonment: Provided further, 
that nothing In this act shall be construed to interfère with the power con- 
ferred upon the Président by section 15 of the Food-Control Act, approved 
August 10, 1917. • ♦ * " 

Prior to February 6, 1919, the Commissioner of Internai Revenue 
permitted the brewing of béer of 2.75 per cent, of alcohol by weight. 
February 6, 1919, régulations were promulgated by the Commissioner 
forbidding the brewing of béer on or after May 1, 1919, where the 
alcoholic content should exceed one-half of 1 per cent, by volume, and 
forbidding the sale of béer after June 30, 1919, having a greater al- 
coholic content than one-half of 1 per cent, by volume, and likewise 
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refusing to allow brewers to qualify after May Ist, and directing reve- 
nue officers to report violations. 

Ail the foregoing matters are set forth in the bill of complaint. Com- 
plainant contends in gênerai that the act of Congress of November 21, 
1918, prohibits only the manufacture and sale of malt or vinous liquors 
that are actually intoxicating, and delegates to no officiai the right to 
apply any standard that will not meet such a practical test. The bill 
allèges that it is — 

"the purpose, Intent and threat of the Cbmmissioner of Internai Revenue, hls 
agents and subordinates, * * * as well of the Department of Justice of 
the United States and Its agents, offlcers, members and employés, Including the 
défendant Francis G. Oaffey, to enforce against the complainant, Its oflScers, 
agents and servants, nuniberlng more than 70, the varions pains and penaltles, 
including fine and Impvisonuient and various forfaitures of property, pro- 
vided by said act of Congress and other laws and régulations, and thus in- 
volve the complainant. Us officers, agents and servants in numerous sults and 
threaten it with the dlsorganization and dispersion of its staff of slîllled and 
tralned employés by frlghtening them into quitting its eraploy to avold pros- 
ecution and possible punlshment, the destruction of its business, the loss of 
its customers, and the dépréciation, if not destruction, of its good will and 
property, ail to the Irréparable damage of the complainant and Its stockhold- 
ers, and which said injury and damage would be incapable of admeasurement 
and adjudication In an action at law. • * ♦ " 

It is to be noted that the Treasury Department, by régulation or dé- 
cision issued under date of February 6, 1919, quoted in the bill, inter- 
preted the act of November 21, 1918, by declaring that — 

"(b) Within the Intent of the act of November 21, 1918, a beverage contaln- 
ing one-half of 1 per cent, or more of alcohol by volume wUl be regarded as 
intoxicating." 

The United States attorney took the position upon the argument 
that while he had made, and did make, no actual threats, yet that the 
act of November 21, 1918, forbade the manufacture, after May 1, 1919, 
of any liquor which could be classed as béer, irrespective of w^hether 
it was intoxicating or not, and the sale of any such liquor after June 
30, 1919. He also very properly said that he could ofifer no encourage- 
ment or immunity to those who manufactured or sold any liquors not 
in accord with his construction of the statute, though he would expect 
to institute no prosecutions while his motion was pending. 

[1] The United States attorney, in challenging the jurisdiction of a 
court of equity over his actions, relies largely on the décisions of the 
Suprême Court in Re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, 31 L. 
Ed. 402, and Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. 
Ed. 535. In the former case, the Suprême Court held that the Cir- 
cuit Court of the United States had no jurisdiction to entertain a bill 
in equity to restrain the mayor and council of a city in Nebraska f rom 
removing a police magistrale upon charges filed against him for mal- 
feasance in office; and Mr. Justice Gray, writing for the court, said 
that a bill in equity would not lie to restrain the appointment or re- 
moval of a municipal officer, and that the remedy lay by que warranto 
or mandamus. 

In the second case, where suit was brought by the receivers of a rail- 
road company against the Attorney General of the state of Alabama 
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and the soHcitor of the Eleventh judicial circuit of that state to re- 
strain them as officers of the state from institiiting criminal proceed- 
ings against a railroad and its officiais for failure to reduce bridge 
tolls under the provisions of a state law, alleged to be unconstitutionaL 
the court held that the cause of action was one in effect against the 
state and would not lie. The statute under which the prosecutions were 
instituted was not embraced in the law in question, and Mr. Justice 
Peckham, in Ex parte Young, 209 U. S. 156, 28 Sup. Ct. 441, 52 h. 
Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764, remarked that the 
law under which the prosecutions were threatened was not claimed 
to be unconstitutional, and distinguished the case on this ground. See, 
also, Louisville & Nashville R. R. Co. v. Greene, 244 U. S. 522, 37 
Sup. Ct. 683, 61 L. Ed. 1291, Ann. Cas. 1917E, 97. 

In Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L- Ed. 714, 
13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764, every argument made on 
this point by the United States attorney was discussed by the court, 
and the reasons in support of the position taken by the United States 
attorney were most impressively presented by Mr. Justice Harlan, in a 
dissenting opinion. The Suprême Court in that case expressly held 
that a suit by a railroad to enjoin confiscatory rates with statutory pen- 
alties imposed by the Législature of Minnesota would lie against the 
Attorney General of that state, that he was not protected from suit by 
virtue of his office and the gênerai discrétion lodged in him to déter- 
mine whether or not to prosecute a violation of an unconstitutional 
act, and that the suit was not against the state, but against an officer 
exceeding his auhority. 

In the case of Western Union Telegraph Co. v. Andrews, 216 U. S. 
165, 30 Sup. Ct. 286, 54 E. Ed. 430, a statute of the state of Arkansas 
required a foreign corporation engaged in interstate commerce to pay 
as a license tax or fee for doing interstate business a given amount on 
its entire capital stock, whether employed within the state or elsewhere, 
and provided that the secretary of state should revoke the franchise of 
any company which did not conform to the provisions of the statute 
to do business in the state, and that such company should be subject to 
a penalty for each day it continued to do business in the state after 
such revocation. The Suprême Court unanimously affirmed the doc- 
trine laid down in Ex parte Young, and reversed a décision of the Dis- 
trict Court, dismissing a bill to enjoin the prosecuting attorneys in 
the state of Arkansas from instituting actions against the company to 
recover the penalties for each alleged violation of the act. 

In the case of Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. 
Ct. 340, 56 L. Ed. 570, the Suprême Court unanimously held that a 
suit for injunctive relief would lie against the Secretary of War for il- 
legally establishing harbor lines, which would cast a cloud upon the ti- 
tle of the complainant and would resuit in the institution of criminal 
actions by fédéral district attorneys to enforce penalties upon request 
of the Secretary of War. The bill was in fact dismissed by the Su- 
prême Court upon the ground that the Secretary of War was not pro- 
ceeding illegally, but the opinion explicitly sustained the jurisdiction,^ 
and Mr. Justice Hughes, who wrote, said that the court had jurisdic- 
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tîon to grant équitable relief in a proper case, wliere the act under 
which the public officiai was proceeding was unconstitutional, or where 
the officiai was — 

"inslsting that lie has the warrant of ttie statute, is traiiscending its bounds, 
and thiis unlawfuUy assuming to exercise tlie power of government against 
the Individual. * • • •• 

See also Louisville & Nashville R. R. v. Greene, 244 U. S. 528, 37 
Sup. Ct. 683, 61 L. Ed. 1291, Aiin. Cas. 1917E, 97. 

À situation still more like the case at bar was presented in Truax v. 
Raich, 239 U. S. 33, 36 Sup. Ct. 7, 60 L. Ed. 131, L. R. A. 1916D, 
545, Ann. Cas. 1917B, 283, where a suit was instituted against the 
Attorney General of Arizona who was proceeding to enforce an un- 
constitutional statute directed against employment of aliens. There 
was no in jury to property involved in that case, except the indirect 
injury which e.xists in the case at bar, arising from the interférence 
with the business of employers and the livelihood of employés who may 
be prosecuted under the act. 

In the case of Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298, 61 
L. Ed. 755, L. R. A. 1917E, 938, Ann. Cas. 1918A, 1024, which raised 
the question of the validity of the act of Congress establishing an eight- 
hour day for employés engaged in Interstate and foreign commerce, 
the only party défendant was the United States attorney for the West- 
ern district of Missouri. The statute provided that any one who vio- 
lated the provisions of the act should be subject to a fine and imprison- 
ment. No direct relation to the property of the railroad, on behalf of 
which a suit for an injunction was brought, appears to hâve existed; 
but it is manifest that the indirect eflfect upon the property of the road 
of the enforcement of the act, if it had been unconstitutional, would 
hâve been most substantial. The government, as will be seen by ref er- 
ring to its brief, at pages 9 and 17, urged that the suit was one against 
the United States and had "npne of the éléments of rate accounting 
pending which the enforcement of penalties may be restrained." Yet 
the Suprême Court entertained jurisdiction, and while the opinion did 
not comment upon the question whether the United States Attorney 
could be sued, nevertheless passed on the question which was distinct- 
ly raised. 

In the case of Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 
529, 62 L. Ed. 1101, Ann. Cas. 1918E, 724, suit was brought against 
the United States attorney for the Western district of North Carolina, 
to enjoin him from enforcing an act of Congress prohibiting the ship- 
ment of articles produced in establishments where children wére em- 
ployed. The statute provided fines and imprisonments in case of vio- 
lation. I cannot find from the brief of the government that jurisdic- 
tion of the court was questloned, but the propriety of the suit in this 
respect was discussed in the brief filed in the Suprême Court for the 
complainants, appellees, who referred to the case of Truax v. Raich, 
239 U. S. 33, 36 Sup. Ct. 7, 60 L. Ed. 131, E. R. A. 1916D, 545, Ann. 
Cas. 1917B, 283, stating that the complaint was drawn in accordance 
with the précèdent of that case and that the Suprême Court had ap- 
proved such a niethod of testing a fédéral statute in passmg upon tîie 
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constitutional question that involved the question of the validity of the 
Adamson Law (Act Sept. 35, 1916, c. 436, 39 Stat. 721 [Comp. St. §§ 
8680a-8680d]) in the case of Wilson v. New, 243 U. S. 332, 37 Sup. 
Ct. 298, 61 L. Ed. 755, L. R. A. 1917E, 938, Ann. Cas. 1918A, 1024. 
The bill in the case of Hammer v. Dagenhart, supra, was sustained, and 
the only resuit which would hâve followed the failure of a court of 
equity to intervene would hâve been prosecution by the United States 
attorney and the discharge of the children employed by the employer. 
This indirect injury to property was ail that sustained the jurisdiction. 
Even if there had been no prior décisions of the Suprême Court such 
as Ex parte Young and Truax v. Raich, supra, the cases of Wilson v. 
New and Hammer v. Dagenhart, would seem to be sufficient to re- 
quire me to hold that this court has jurisdiction of the présent suit 
against the United States attorney. In Wilson v. New the point, 
though perhaps not seriously considered, was as distinctly raised as 
it could be. 

[2] The case of Porto Rico v. Ramos, 232 U. S. 627, 34 Sup. Ct, 
461, 58 L. Ed. 763, will hardly justify the contention that immunity is 
a Personal matter which may be waived by the United States attorney. 
There the Attorney General of Porto Rico, the government of which 
had been held in the case of Porto Rico v. Rosaly, 227 U. S. 270, 33 
Sup. Ct. 352, 57 L. Ed. 507, to corne within the gênerai rule exempting 
a sovereign f rom being sued without its consent, voluntarily petitioned 
to be made a party, asserting rights to the property in controversy, and 
against the opposition of the plaintiff was made a party. Porto Rico 
was therefore merely exercising rights of intervention, and in sub- 
stance bringing a suit. 

In the case of Richardson, as treasurer of Porto Rico, v. Fajardo 
Sugar Co., 241 U. S. 44, 36 Sup. Ct. 476, 60_Iv. Ed. 879, the treasurer 
of Porto Rico, who had been sued in the United States District Court 
for Porto Rico, appeared and answered the complaint, and it was held 
that under thèse circumstances it could not deny the court's jurisdic- 
tion, because if its sovereignty exempted it from suit, the exemption 
would only exist where it challenged the jurisdiction of the court at 
the outset. This, I think, has been the gênerai rule as to foreign sov- 
ereigns or quasi sovereigns, and would unquestionably apply to a for- 
eign officia] who appeared in the courts of the United States, and did 
not raise the question of jurisdiction. 

In regard to officiais of the United States it has been expressly held 
by the Suprême Court in the case of Stanley v. Schwalby, 162 U. S. 
at pages 269-270, 16 Sup. Ct. 754, 760 (40 E. Ed. 960) that no suit 
can be maintained against the United States in any court without the 
express authority of Congress. The Suprême Court there said: 

"Neither the Secretary of War, nor the Attorney General, nor any sub- 
ordlnate of either, has been authorizeil to waive the exemption of the United 
States from judicial process, or to submit the United States, or their property, 
to the Jurisdiction of the court in a suit brought against their officers." 

See, also, Ca,rr v. United States, 98 U. S. 438, 25 L. Ed. 209; Unit- 
ed States v. Lee, 106 U. S. 205, 1 Sup. Ct. 240, 27 L. Ed. 171. 

In the case of Minnesota v. Hitchcock, 185 U. S. 373, 22 Sup. Ct. 
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650, 46 L. Ed. 954, Mr. Justice Brewer, writing for a unanimous 
court, held that the Suprême Court had original jurisdiction of suits 
by a State against the United States, where the latter consented to be 
sued, and that under the act of Congress March 2, 1901, c. 808, 31 
Stat. 950 (Comp. St. § 4881) the Secretary of the Interior could be 
made a party défendant in a litigation to détermine the right of a state 
to what are commonly known as school lands within an Indian réser- 
vation. The court there said : 

"A prelimlnary question is one of jurisdiction. It la true counsel for de 
fendants dld net raise the question, and evldently both parties désire that tixe- 
court should ignore it and dispose of the case on the merits. But the silence of 
counsel does not walve the question, nor would the express consent of the 
parties glve to thls court a Jurisdiction which was not warranted by the Con- 
stitution and laws. It is the duty of every court of its own motion to inquire 
into the inatter irrespective of the wishes of the parties, and to be careful 
that it exercises no powers save those conferred by law. Consent may walve 
an objection so far as respects the person, but it cannot invest a court v?ith a 
jurisdiction which it does not by law possess over the subject-matter. The 
question havlng beeu suggested by the court, a brief bas been presented, and 
our jurisdiction sought to be sustained on several grounds. * • • " 

[3] The resuit of the authorities seems to be that, whatever may 
hâve been the original English doctrine as to the right to resort to 
chancery to restrain the Attorney General from prosecutions in excess 
of authority, it is now well settled by the décisions of the Suprême 
Court that a court of equity may restrain prosecuting oflScers, either of 
a state or of thç fédéral government, as well as other public officiais, to 
prevent a séries of unauthorized prosecutions which may prove ruinous 
to persons either in their property or in the business which is their 
means of livelihood. In the récent case of International News Service 

v. Associated Press, 248 U. S. 236, 39 Sup. Ct. 68, 63 L. Ed. , the 

Suprême Court, in discussing the basis of équitable jurisdiction, point- 
ed out that the term "property" is to be given a broad meaning, and 
said: 

"In order to sustain the jurisdiction of equity over the controversy, we need 
not afiirm any gênerai and absolute property In the news as such. The rule 
that a court of equity concerns Itself only in the protection of property rights 
treats any civil right of a pecuniary nature as a property right * * • and 
the right to acquire property by honest labor or the conduct of à lawful busi- 
ness is as much entitled to protection as the right to guard property already 
acquired." 

See Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. Ct. 18, 49 L. Ed. 
169; Truax v. Raich, 239 U. S. 33, 36 Sup. Ct. 7, 60 E. Ed. 131, L. 
R. A. 1916D, 545, Ann. Cas. 1917B, 283; Wilson v. New, 243 U. S. 
332, 37 Sup. Ct. 298, 61 L. Ed. 755, L. R. A. 1917E, 938, Ann. Cas. 
1918A, 1024; Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 
62 L. Ed. 1101, Ann. Cas. 1918E, 724; Municipal Cas Co. v. Public 
Service Comm., 225 N. Y. 89, 121 N. E. 772. 

In the last case, Judge Cardozo (225 N. Y. at page 102, 121 N. E. 
at page 776) said: 

"There is protection against the penalties that crush and against losses 
that cripple." 
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When the Suprême Court entertained jurisdiction to enjoin crimi- 
nal proceedings, that would substantially injure the railroads until 
the validity of the Adamson Law could be tested in a single suit, it 
must follow, I think, that a construction of the act under considéra- 
tion can properly be had in the case at bar, and the public prosecutor 
be stayed f rom prosecutions which would certainly enormously damage 
the complainant and others if the theory of the law which both he and 
the Attorney General maintain is incorrect. Nor do I think that the 
quasi judicial character of the office of the United States attorney is 
a sufficient ground for denying équitable relief. It is true that he has 
a discrétion whether to prosecute in any case or not, but that is so in 
many instances of prosecuting state officiais, and also even of ad- 
ministrative officers. It was true of the Secretary of War in the case 
of Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 340, 56 L. 
Ed. 570, and the Attorney General of New York in Municipal Gas Co. 
V. Public. Service Commission, 225 N. Y. 89, 121 N. E. 172. 

The United States attorney says that he has made no actual threats, 
but has only argued for a certain construction of the act under con- 
sidération. Perhaps the situation is somewhat différent from that of 
an unconstitutional act clearly forbidding a certain line of conduct and 
imposing penalties, for an advocate may properly argue in court for 
a certain construction of an ambiguous law without fully intending to- 
adopt his arguments in practice, unless a judicial décision is had in 
his favor. Yet the United States attorney is hère making, as is quite 
proper, no absolute disclaimer of an intention to prosecute, and merely 
stating that, if the situation should not change, he would not prosecute 
until some décision is rendered. Moreover, this case is before the court 
on a bill which allèges that it is the threat of the United States attor- 
ney to enforce against — 

"the complainant, its officers, agents, and servants, numbering more than 70, 
the varions pains and penalties incliitling fine and Iraprlsonment and varioua 
forfeitures of property, * » • ail to the irréparable damage of the com- 
plainant and its stockholders, and which said injury and danaage would be in- 
capable of adraeasurement and adjudication in an action at law." 

Certainly, if the prosecutions were instituted, the damages would be 
irréparable and could not, so far as I am aware, be recovered in any 
form of légal action. If the complaint is too indefinite as to threats, the 
complainant may be made, on motion, to particularize the threats he 
allèges. As Judge Cardozo said in Municipal Gas Co. v. Public Service 
Commission, supra: 

"Undoubtedly the plaintiff has some remed.y at law. The décisive point is 
that it is not as complète or efficient as the remedy in equity." 

[4] I am satisfied, after painstaking investigation, that if the Unit- 
ed States attorney persists in a construction of the act which is in 
fact incorrect, and would naturally resuit in penalties and forfeitures, 
the bill will lie, and the complainant will, in the absence of a disclaim- 
er, be entitled to final injunctive relief. It should not be obliged, under 
such circumstances, to take the chance that the United States attorney 
would always exercise his discrétion in not instituting prosecutions for 
what he believed to be repeated violations of a pénal statute. Waite 
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V. Macy, 246 U. S. 606, 38 Sup. Ct. 395, 62 L. Ed. 892 ; Vicksburg 
Water Works Co. v. Vicksburg, 185 U. S. 82, 2'2 Sup. Ct. 585, 46 
L. Ed. 808. 

For the foregoing reasons, I am satisfîed that this suit is not against 
the United States, and may be entertained against the United States 
attorney, because it affects rights of property, and that the complainant, 
if his contentions be sound on the merits has no adéquate remedy at 
law. 

Ample Jurisdiction is shown over the acting collector of internai 
revenue. Not only does the original bill allège that his predecessor 
was threatening to enforce various pains and penalties, including for- 
feitures of property, but the supplemental bill allèges that he has re- 
fused to collect from brewers the stamps, and refused to issue thèse 
stamps which the act of February 24, 1919, requires shall be placed 
upon fermented liquor containing one-half of 1 per cent, or more of 
alcohol. For failure to afRx such stamps, penalties are imposed by law, 
and it is perfectly clear, I think, that the béer can also be forfeited 
under the provisions of sections 3340, 3354 and 3453 of the Revised 
Statutes (Comp. St. §§ 6146, 6160, 6161). Section 3164 (section 5884) 
also provides for a report by the collector to the United States attorney 
of facts furnishing a basis for forfeiture proceedings. 

The Commissioner of Internai Revenue has promulgated régulations 
condemning the brewing after May 1, and the sale after June 30, 1919, 
of béer having an alcoholic content of over y<i of 1 per cent, by volume, 
refusing to allow brewers to qualify after May 1, and on April 12, 
1919, has declared, in respect to the Act of November 21, 1918, that: 

"Exlstlng revenue laws with regard to the control of illicit manufacture and 
sale will of course remain in force until repealed by ttie Congress. Tlielr en- 
forcement will continue to be given the vigorous attention of revenue officers 
UQtil repealed." 

In view of such a pronouncement by his superior, it is idle to con- 
tend that there is not danger of seizure by the collector where the 
interprétation put by the commissioner on the act of November 21, 
1918, is sought to be disregarded as incorrect. 

[5] I now corne to a considération of the merits, and of the prop- 
er construction of the words in the act of November 21, 1918: 

"Béer, wine, or other intoxicating malt or vinous liquors for beverage pur- 
poses." 

Such a clause can be understood best by the context and the gênerai 
circumstances. The citation of judicial précédents is often of as little 
value in reaching a proper interprétation as in cases to construe con- 
tracts or wills, where each expression, unless clearly defined by set- 
tled usage, must be determined in the light of its own surroundings. 
Now, in the first place, the commissioner interprets the act in Régula- 
tions 14 (b) (d), and (e), and provides that: 

"(b) Wlthin the intent of the act of November 21, 1918, a beverage contain- 
ing oue-half of 1 per cent, or more of alcohol by volume will be regarded as 
intoxicating." 

"(d) After May 1, 1919, persons will not be permitted to qualify as brewers 
w'iere the alcoholic content of their product at any tlme duriug the process of 



JACOB HOFFMANN BRRWING CO. V. m'eLLIGOTT 331 

(269 F.) 

manufactiire equals or exceeds one-lialf of 1 por cent, hy volume, regardless 
of tlie alcoholic content whon removed îvv consuniption or sale. After that 
date, whea brewers will not he permitted to qnalify as such by reason of the 
act of November 21, 1918, for the manufacture of either béer or near béer, it 
will be necessary for mimufacturers deslring to produce near béer exeeeding 
one-half of 1 par cent, of alcohol by volume at any stage of its manufacture to 
qualify as Industrial di-stillcrs under the act of October 3, 1913, and régula- 
tions made in pursuance tbereof, .subject to tbe so-called 'spoiled corn' order 
while the same remains in effect. 

"(e) Manufacturers of near béer, regardless of the method of production, 
are chai-ged with the duty of seeing that the product is less than one-half of 
1 per cent, of alcohol by volume and aiways so remains until It is consumed. 
It is obvious, therefore, that it should be marketed in glass bottles or other 
stérile containers, after pasteurization or othervifise destroying the yeast, 
where the sauie contains fermentable matter when marlseted. Unless this pro- 
duct is thus marketed, the barrel tax and ail spécial taxes will be asserted, 
and prosecution Instituted, if the product is found on the marliet containlng 
one-half of 1 per cent, or more of alcohol by volume. (See T. D. 2410.)" 

I realize that the government cites various Treasury Décisions hold- 
ing that no malt liquors should be taxed as beer where the alcoholic 
content is less than one-half of 1 per cent, and argues from this that 
by the standard adopted in the foregoing régulations of February 6, 
1919, the commissioner has not defined intoxicating beer as a liquor 
having one-half of 1 per cent, or more alcohol in volume, but has sim- 
ply held that malt liquor of a lower percentage is not beer at ail. He 
does, however, in Régulation 14(d) expressly permit the manufacture 
of "beer or near beer" having such a limited percentage of alcohol, and 
in effect merely continues after May Ist tlie régulation prescribed be- 
fore. He does it upon the ground stated in 14(b) that — 

"A beverage containlng one-half of 1 per cent, or more of alcohol by volume 
will be regarded as intoxicating." 

Thus the test and standard is purely the décision of the Department 
that any beer having a percentage of one-half of 1 per cent, or more 
of alcohol is intoxicating. That the act of November 21, 1918, prohib- 
its only intoxicating heer is therefore the real ruling of the Depart- 
ment, and, whatever language may be used in arriving at this resuit, the 
Department in effect interprets the meaning of the act as I do, and 
treats no beer as barred which it does not regard as intoxicatirig. 
That the Treasury Department should interpret the act as only apply- 
ing to what it considers intoxicating beer is persuasive and entitled to 
great weight. United States v. Hermanos, 209 U. S. S37, 339, 28 Sup. 
Ct. 532, 52 L. Ed. 821 ; Komada v. United States, 215 U. S. 392, 396, 
30 Sup. Ct. 136, 54 L. Ed. 249; Adams Express Co. v. New York, 232 
U. S. 14, 30, 34 Sup. Ct. 203, 58 L. Ed._483. 

In the next place, I think it may he fairly said that, while total prohi- 
bition of nonintoxicants is recognized as a valid means of suppressing 
the liquor traffic (Purity Ëxtract, etc., Co. v. Lynch, 226 U. S. 192, 
23 Sup. Ct. 44, 57 E. Ed. 184), j^et it is a means which ought to ap- 
pear plainly in the act. Such a suppression of a drink confessedly 
harmless in itself cannot be implied from gênerai language prohibiting 
intoxicating liquors. 

Moreover, the prohibition of importation in the act is limitéd to in- 
toxicating malt liquors, and the authorization of the Président to es- 
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tablish zones where certain liquors are prohibited is directed to the 
prohibition of "intoxicating liquors." 

Furthermore, it is provided that nothing in the "act shall be con- 
strued to interfère with the povver conferred upon the Président" un- 
der section 15 of the Food Conservation Act of August 10, 1917, and 
the Président in his proclamations of January 30, 1919 and March 4, 
1919, has permitted the use of grain in beverages which are not intoxi- 
cating, and in the last proclamation has declared that there is an abun- 
dant supply of grain. 

It is contended by the government that the zone provisions and the 
President's proclamations ail cover periods prior to June 30th, and are 
therefore consistent with the contention of the government that the 
production of nonintoxicants was not prohibited before May Ist, and 
the sale before June 30th. The application of the zone provisions, of 
the President's proclamations, and of the import provision may be cor- 
rectly interpreted; but can it be said that an interprétation of the 
word "béer" as any béer, whether intoxicating or not, is borne out by 
such an argument? Is it likely that Congress would fail to empower 
the Président to prohibit ail béer of every kind in thèse important 
zones, if it had thought it necessary in the earlier provisions of the act 
to prevent subterfuge by excluding nonintoxicating béer ? If the total 
pi-ohibition of nonintoxicating malt hquors was essential after June 
30th, it apparently was more vital in the interval between. Indeed, 
peace might be concluded and the army demobilized before any resuit 
\yould ensue which might be obtained by such an indirect aid in the 
suppression of alcqholic drinks as the prohibition of nonintoxicating 
liquors. 

It is to be remembered that when the act was passed there was a 
presidential proclamation in existence prohibiting brewing of malt li- 
quors; that thereafter the Président, by reason of the abundance of 
grain, relaxed this restriction and Hmited it to nonintoxicating liquors. 
Is it likely, in view of thèse circumstances, that Congress did exactly 
the opposite, and started with a law more libéral than the proclama- 
tion in force, and ended, after much of the needed conservation would 
be likely to hâve lessened, with an absolute prohibition of nonintoxi- 
cating béer, while the Président issued proclamations of an opposite 
•character? Both in the acts and in the proclamations of the Président, 
when there is intended to be prohibition of any beverage, the words are 
•clear and unmistakable. The best argument made by the government 
is that the act is for conservation of grain, and that in this view a non- 
intoxicating béer is as wasteful as one with a higher alcoholic content. 
I think this argument, while at first persuasive, is met by the fact that 
the existing law of August 10, 1917, fully covered grain conserva- 
tion measures, and that the provisions under considération of the act 
of November 21, 1918, were — 

"for the purpose of conserving the man power of the nation, and to Increase 
effl«ency In the production of anns, munitions, ships, food, and clothing for 
the army and navy." 

In other words, the prime object was not to prevent unnecessary con- 
sumption of grain, which was already guarded against by the act of 
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August 10, 1917, but to increase the production of ail things, încluding 
grain, which might contribute to national efficiency by prohibiting in- 
toxicants. Congress evidently feared that the prohibition of intoxicat- 
ing liquors, which was sought to be covered by the act of August 10, 
1917, and the presidential proclamations in relation thereto, might be 
relaxed by the Président if he should come to feel that as a measure 
to conserve grain a drastic inhibition of the use of it for brewing could 
not logically be longer defended. Under thèse circumstances, Con- 
gress, as I think, passed an act by virtue of its war power preventing 
after about six months the manufacture or sale of intoxicating li- 
quors, in order "to increase efficiency * * * jn production," ir- 
respective of whether or not there should be any need of unusual ab- 
stention in the use of grain already produced. Any other interpréta- 
tion of the act, not only does violence to the natural meaning of the 
words, but is utterly inconsistent with the fact that malt liquors, such 
as aie, stout, and porter, are by no possibility prohibited unless they 
are intoxicating. To single out nonintoxicating béer for prohibition, 
and leave nonintoxicating aie, stout, and porter to be manufactured and 
sold, would involve a construction of the act too unreasonable to be 
entertained. It is also to be observed that the provision of the act 
as to importation provides that : 

"No distilled, malt, vinous or other intoxicating liquors sliall be iinported." 

It is not contended, as I believe, that the word "malt" in this clause 
is not qualified by "intoxicating," and yet this clause is in the same act 
as the clause under considération, and both should indubitably be con- 
strued in the same way. If the word "béer" does not mean "intoxi- 
cating béer," no meaning is given to the word "other," preceding the 
words "intoxicating malt or vinous liquors," and the entire Prohibition 
Act is rendered inconsistent and the meaning of the words forced and 
unnatural. Where a statute is intended to prohibit the use of liquors 
in themselves harmless, it can easily say so in unmistakable terms and 
will be upheld by the courts. This was clearly donc by the Président 
in his proclamatiion of September 16, 1918. 

The Suprême Court construed such a clause as the one before us 
în the case of United States v. Chase, 135 U. S. 255, 10 Sup. Ct. 756, 
34 L. Ed. 117. The question there was whether a private letter came 
within the statute prohibiting the mailing of "every obscène * * * 
book, pamphlet, picture, paper, writing, print, or other publication of 
an indécent character." Act Julv 12, 1876, c. 186, 19 Stat. 90 (Comp. 
St. §§ 10381, 10383). The court held that, "according to a well- 
defined rule of construction," the words "other publication" qualified 
the words preceding them, so that only published "writings," and not 
unpublished private letters, were within the act. The court said : 

"In the statute under considération, the word 'writing' is used as one of a 
group or class of words— book, pamphlet, picture, paper, writing, print — each 
of which is ordinarily and prima facie understood to be a publication; and 
the enumeration coneludes with the gênerai phrase 'or other publication,' 
which applies to ail the articles enumerated, and marks each with the common 
quality in'iicated." 
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A prior case under the same statute, decided by Judge Deady, was 
United States v. Loftis (D. C.) 12 Fed. 671. It was there said: 

"* * • Speaking genprally, this letter is a writins; but to bring It 
within this clause of the statute it must be also a 'publication.' This word 
'writing' occurs in an emimcration of tliings — boolcs, pamphlets, pietures, 
prints, and papers — wlilcli ex vi terminl are prima facle publications. Tlie 
gênerai phrase wlth which the enumeration ends, 'or other publication of an 
indécent character,' imptiedly asserts that the things before en'umerated are 
pTiblications. The expression 'John and James and other men' is one in 
which, by a necessary Implication, it is asserted that John and James are 
men." 

The case of Rinker v. United States, 151 Fed. 755, 81 C. C. A. 379, 
decided by the Circuit Court of Appeals of the Eighth Circuit, of which 
Judge Van Devanter (now Mr. Justice Van Devanter) was a member, 
and the case of Timmons v. United States, 85 Fed. 204, 30 C. C. A. 74, 
decided by the Circuit Court of Appeals of the Sixth Circuit, of which 
Judge Lurton was a member, held that the language of the foregoing 
statute as to indécent publications, which had been amended so as 
to include the word "letters," did not render an indictment bad which 
described a letter as obscène, but did not describe it as indécent, merely 
because the clause of the statute defining nonmailable matter concluded 
with the words "or other publication of an indécent character." I do 
not think thèse cases in the least militate against the construction con- 
tended for by the complainant. The court said in the Timmons Case, 
the addition of the words " 'of an indécent character' * * * would 
add nothing to the meaning' already conveyed, and would add no différ- 
ent meaning." That is to say, the qualifying terms, "or other publi- 
cation of an indécent character," were only important in relation to the 
prior language of the clause in cases where that prior language might 
difïer, or require some définition, from the qualifying clause. The 
courts held in substance that under the indictment in question the 
words "obscène" and "indécent" amounted to the same thing. 

It is true that the Suprême Court, after the insertion of the word 
"letter" in the statute prohibiting the mailing of writing of an indé- 
cent character, held that an unpublished private letter came within the 
ban of the statute. Andrews v. United States, 162 U. S. 420, 16 Sup. 
Ct. 798, 40 L. Ed. 1023. This, as Judge Townsend said in the case of 
United States v. Ling (D. C.) 61 Fed. 1001, was because the insertion 
in the statute of the word "letter" could hâve no other reasonable 
purpose ; that is to say, such a term as the word "letter," if not in- 
cluding a private letter, was fully covered by the word "writing." 
The object of the amendment was clearly to bring the statute outside 
of the décision of the Suprême Court in United States v. Chase, supra. 

In the case of Insurance Co. v. Gridley, 100 U. S. 614, 25 L. Ed. 
746, an insurance company was def ending a loss upon a policy because 
the insured in his application had made an untruthful answer to a 
question which would avoid the policy. The application contained the 
question: 

"Hâve the person's (whose llfe is to be assured) parents, uucles, aunts, 
brothers, or sisters been afflicted with consumption, * * • insanity, 
* '• * or any other hereiiitâry diseaseî" 
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The applicant answered: 

"No ; except one brottier, temporarily insane six months slnce. • * ♦ 
No hereditary taint of any kind in family on either side of the house, to 
my knowledge." 

The Company attempted to show at the trial that an uncle had been 
insane, but failed to prove that the insanity was hereditary. The 
court held that it was not sufficient to show that an uncle had been in- 
sane, but that the company was bound to prove that the insanity was 
hereditary ; in other words, that the words "other hereditary disease" 
qualified preceding clauses. See Minn. Life 1ns. Co. v. Link, 230 111. 
at page 278, 82 N. E. 637. 

I cannot agrée with the contention of the government that a construc- 
tion of a highly pénal statute which would resuit in suppressing liq- 
uors alleged to be nonintoxicating and harmless should be construed 
less strictly than an Insurance policy. 
■ In Potts V. United States, 114 Fed. 52, 51 C. C. A. 678, the Circuit 
Court of Appeals of the Ninth Circuit held that the act of Congress 
relating to public lands, which provided that no person "by any fenc- 
ing or enclosing, or any other unlawful means, shall prevent, or ob- 
struct * * * any person from peaceably entering upon or estab- 
lishing a settlement" (Act Feb. 25, 1885, c. 149, 23 Stat. 321), did not 
prohibit fencing in gênerai, but only unlawful fencing, and reversed 
the District Court, which had charged the jury that a man had no 
right to build a fence upon his own land that was so connected with 
another fence as to form an inclosure of public land. Mercantile 
Bank v. New York, 121 U. S. 138, 7 Sup. Ct 826, 30 L. Ed. 895; 
Pacific Rolling-Mill Co. v. Hamilton (C. C.) 61 Fed. 476. 

The décisions of the various courts under liquor statutes are in con- 
flict. In People v. Strickler, 25 Cal. App. 60, 142 Pac.Tl21, a stat- 
ute of the State of California was under considération which pro- 
vided that: 

"The tenn 'alcoholic liquors,' • * * shall Include spirltiious, vinous 
and malt liquors, and any other liquor or mixture of liquors which contaln 1 
per cent., by volume, or more, of alcohol * * *. " St. 1911, p. 599, § 21. 

The Attorney General of California contended that the spécial 
language of the statute was not qualified by the gênerai language and 
that— 

"By the spécifie enumeration In sald section of spirituous, vinous and malt 
liquors, the Législature intended such liquors to fall under its ban, regardless 
of whether they do or do not contaln alcohol." 

The court held that the words. "any other liquor or mixture of liq- 
uors, which contain 1 per cent., by volume, or more, of alcohol," 
quahfied the preceding words, and that as the liquor in question con- 
tained less than 1 per cent, of alcohol it did not corne within the pro- 
hibition of the statute. 

In Ex parte Gray, 83 S. W. 828, the Court of Criminal Appeals 
of Texas held that the words "spirituous, vinous or malt liquors, or 
medicated bitters, capable of producing intoxication," nieant only 
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liquors which were in fact intoxicating, and did not include nonin- 
toxicating malt liquors. 

In the case o£ City of Bowling Green v. McMuUen, 134 Ky. 742, 122 
S. W. 823, 26 L. R. A. (N. S.) 895, the Court of Appeals of Ken- 
tucky held that malt liquor containing less than 2 per cent, of alcohol 
and nonintoxicating was not within the terms "spirituous, vinous, malt 
or other intoxicating liquors," as used in the statute. 

In State v. Virgo, 14 N. D. 293, 103 N. W. 610, it was held that 
the clause "ail spirituous, malt, vinous, f ermented or other intoxicating 
liquors * * * that will produce intoxication" covered only liq- 
uors that will actually produce intoxication, and did not include non- 
intoxicating liquors of any kind. 

A décision which was relied upon by the govemment was United 
States V. Cohn, 2 Ind. T. 474, 52 S. W. 38. The défendant in that 
case was indicted for selling in the Indian Territory a malt liquor 
called "Rochester Tonic." The Act of March 1, 1895, c. 145, 28 Stat. 
697 (Comp. St. § 4136b), relating to the Indian Territory, prohibited 
the selling of "any vinous, malt or fermented liquors, or any other 
intoxicating drinks of a.ny kind whatsoever." Two out of the three 
Judges of the territorial court held that Rochester Tonic was within 
the prohibition of the act, though it was shown not to be intoxicating. 
A prior statute had prohibited "aie and porter," and the court said: 

"By thls révision, unless the word 'other' had a différent effect In every par- 
tlcular, it enlarged the scope of the old statute, so as to embrace a wlder field, 
both as to persons and the kinds of liquor forbidden." 

In State v. Kauffman, 68 Ohio St. 635, 67 N. E. 1062, it was held 
that a tax laid on "spirituous, vinous, malt or any intoxicating liquors" 
covered (1) the class of spirituous, vinous, and malt, and (2) the dis- 
tinct class of "other" intoxicating liquors. The substitution of the word 
"other" for "any" upon amendment of the law was not regarded in 
the case of La Follette v. Murray, 81 Ohio St. 480, 91 N. E. 294, as 
sufficiently significant to change the interprétation which was given 
in the first case. The court said : 

"If the Législature intended such an Important change as the exemption 
of nonintoxicating vinous and malt liquors from the tax, It would hâve clear- 
ly expressed its intention. * * * " 

In State y. Ely, 22 S. D. 487, 118 N. W. 687, 18 Ann. Cas. 92, the 
words "any spirituous, vinous, malt, brewed, fermented or other in- 
toxicating liquors" were held to amount to a législative déclaration 
that the liquors of the first class would produce intoxication. It is 
to be noticed that in this case the words "other intoxicating" are fol- 
lowed by no qualifying adjective, like "malt," which closely binds and 
relates the word "intoxicating" to the preceding prohibited liquors. 
The décision also is based in part upon the repeal of a prior statute 
that held the designated liquors to be intoxicating if they produced 
intoxication. In Marks v. State, 159 Ala. 71, 48 South. 864, 133 Am. 
St. Rep. 20, and Fuller v. City of Jackson, 97 Miss. 237, 52 South. 
873, 30 L. R. A. (N. S.) 1078, the clauses are not compact, the word 
"other" is not followed by the qualifying adjective "malt," and it is 
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less necessary than in the case at bar to relate the qualifying words 
in respect to intoxication to the preceding words of classification. 

In Brown v. State, 17 Ariz. 314, 152 Pac. 578, and Pennell v. State, 
141 Wis. 35, 123 N. W. 115, the word "other" is net présent. 

If the rule of noscitur a sociis is ever to be employed as a canon o£ 
construction, it is applicable in the présent case, where the close rela- 
tion of the qualifying word and the compactness of the whole clause 
render the interprétation I hâve given almost inévitable. In no clause 
where the relation of the word "intoxicating" is as close as hère, both 
spacially and grammatically, has a décision been reported prohibiting 
nonintoxicating malt liquors. 

I think it can be fairly said that the gênerai rules of construction 
enunciated by the United States courts bear out the interprétation of 
the statute which I hâve arrived at. The résults which the state courts 
hâve reached in interpreting their liquor laws hâve been most diver- 
gent, but their décisions furnish abundant authority for the con- 
struction I hâve adopted, and the reasons for it appearing in the act 
itself seem to me most convincing. 

[6] In respect to the question of constitutionality, the only matter 
before me is whether prohibition of the liquor trafific, including sus- 
pension of ail brewing, bears any substantial relation to the conduct 
of the war, either in contributing to the support of armies or to their 
safe or efficient demobilization. With the wisdom of the measure I 
hâve nothing to do. Everything that could be argued in this case was 
présent, even to a stronger degree, in the case of Purity Extract Co. 
V. Lynch, supra. It is widely believed that prohibition makes for 
health, strength, and efficiency, physical, mental, and moral. It is also 
widely believed that prohibition of ail malt liquors, regardless of al- 
coholic content, is necessary for the adéquate enforcement of a pro- 
hibition law and for suppressing varions evils that accompany the 
saloon. Whether or not this idea is a mistaken one, it would be going 
much too far to say that there was no substantial or rational relation 
between thèse means and the conduct of the war, or the return and 
demobilization of our armies. I can hâve no doubt that the construc- 
tion of the act contended for by the govemment, if in fact correct, 
would be within the powers of Congress. 

The matter as to which I hâve had the most serions question is 
whether suit will lie against the United States attorney, and at the 
time of the argument I did not think the décisions of the Suprême 
Court had gone as far as I find, by examination, that they hâve. It 
is undoubtedly true that, if chancery can in the protection of business 
and property détermine what béer shall be regarded as intoxicating, 
a court by means of its injunctive powers may in effect prevent the 
prosecution for crime of persons who manufacture or sell liquor of 
an alcoholic content which the court has determined to be nonintox- 
icating, and may consequently deprive the govemment of the right 
to submit to a jury the question whether béer is intoxicating which 
does not fall within the judicial définition of that term. But some 
tribunal must render the décision, and it would seem at least to make 
for uniformity if the standard to be applied is not left to dépend upon 
259 F.— -22 
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the varying verdicts of juries in numberless criminal actions. The 
method of décision sought to be employed is calculated to render the 
îaw certain, and to apprise ail persons of their précise rights. It is 
unnecessary to say that the détermination by a court of chancery 
would deprive no défendant charged with a violation of the statute of 
a right to hâve a jury pass on whether the liquor he manufactured or 
sold was in fact intoxicating. It would only inhibit prosecution in a 
certain class of cases where the alcoholic content had been decided by 
the courts to be insufficient to bring the liquor within the provisions of 
the act. But, whatever may be the advantages or disadvantages of 
procédure in equity, it appears to be thoroughly authorized under the 
décisions of Ex parte Young, Truax v. Raich, Wilson v. New, and 
Hammer v. Dagenhart, supra, because substantial interests of property 
are involved within the meaning of those décisions, and great multi- 
plicity of action is avoided. 

It is unnecessary to say that the question whether béer having 2.75 
per cent, of alcohol is intoxicating is not bef ore me for décision. The 
IhU of complaint allèges that such béer is not intoxicating, and the 
motion by the United States attorney and the acting collector seeks 
to dismiss it on the ground that, even if this is so, the complainant has 
no right to restrain thèse officiais from enforcing the act of November 
21, 1918, because the complainant is forbidden by the statute to brew 
any béer, whether intoxicating or not, and because in the case of the 
United States attorney no suit against him can properly be brought. 

For the reasons I hâve given I am of the opinion that the act only 
prohibits the manufacture and sale of béer that is in fact intoxicating, 
and that upon the allégations of the bill both défendants are subject 
to suit. 

The motion to dismiss is therefore denied. 



THOMAS KAY WOOLEN MILL CO. v. SPRAGUB et aL 

(District Court, D. Oregon. June 23, 1»19.) 

No. 8113. 

1. WlLLS 'S=>241 — PeOBATE— JUBISDICTION— FOHEIGN WlIXi— NECEBBITY DF 

Probate in State of Testatob's Domicile. 

Under the statute of Oregon (L. O. L. § 1141) a county court has jurls- 
dlction to probate the wlll of a nonresldent testator dying out of the 
State and distribute hls corporate stock, having sltus In the county, al- 
though the wlll lias not been probated in the state of his domicile. 

2. WiLLS <S=i269 — Probate — Natube of Pboceedings. 

The probate of a will in cominon form is ex parte, and no one Is enti- 

tled to notice as a matter of right. 

îî. WlLLS <®=421 PbOBATE— CONCLXJSIVENBSS. 

Under tiie statute of Oregon (L. O. L. § 756) a judgment or deeree pro- 
bating a will and distributing the estate is couelusive until vacated by 
appeal or impeached in a direct proceeding, and is not subject to collat- 
éral attack. 

<@=5For otlier cases see samo topic & KEY-NUMBEU in ail Key-Numbered Digesta & Indexes 
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4. EXECUTORS AND AdMI>'ISTRAT0B8 <S=3523 FOREIGN ADMINISTRATION DIS- 
TRIBUTION or BSTATE. 

IJnder the statute of Oregon (L. O. L. § 1303) regulating distribution of 
estâtes, a county court whicti lias admitted a nonresldent's will to pro- 
bate may either distribiite the OroKon property of the testa toraccording 
to his will, or direct that it be transferred to his représentatives in the 
State of his domicile. 

B. EXECUTOES AND AdMINIRTRATOHS ©=523 FOREIGN ADMINISTRATION— DIS- 
TRIBUTION OR ESTATE — CONCmSIVEINESS. 

A county court's decree, distributing stock in an Oregon corporation 
to legatees in a nonresident's will admitted to probate by the court, vests 
title in them, and is conclusive in interpleader proceedings to détermine 
a controversy as tx> the title. 

6. Interpleader ©=3 — Coeporate Stock— Adverse Claims. 

Where deceased's stock in a corporation was clairaed by différent par- 
ties, the corporation inay bave sucli claiuiants interplead. 

7. Interpleader <S=>35 — Costs. 

Where deceased's stock in a corporation was claimed by différent par- 
ties, and the corporation brought a bill to bave the rlghts of such claim- 
ants determlned, the corporation will be allowed attorney's fées and 
costs. 

In Equity. Bill by the Thomas Kay Woolen Mill Company against 
Harry L. Sprague, Isabelle C. Farrar, Sarah Farstner, and EHza Da- 
kin. Decree for last three named défendants. 

O. P. Coshow, of Roseburg, Or., for plaintiff. 
Wood, Montagiie & Matthiessen, of Portland, Or., and S. T. G. 
Smith, of St. Louis, Mo., for défendant Sprague. 

Sinnott & Adams, of Portland, Or., for other défendants. 

BEAN, District Judge. On Januarj' 8, 1916, Thomas Johnson, a 
résident of and domiciled at St. Louis, Mo., died, possessed of prop- 
erty therein, and of 100 shares of the capital stock of the Thomas Kay 
Woolen Mill Company, an Oregon corporation, doing business at Salem 
in this State, at which place its stockbooks are kept, transfers made, 
and dividends paid. Johnson left a will executed on the 2d day of 
June, 1911, by which he bequeathed 40 shares of stock in the Woolen 
Mill Company to his sister, Eliza Dakin, of the state of Vermont, and 
25 and 15 shares to his sisters-in-law, Mrs. Farrar and Mrs. Farstner, 
respectively, both résidents of Oregon, but making no disposition of 
the remainder of his property. Squire Farrar, a résident of Oregon, 
was named in the will as executor. At the time of his death Johnson 
was under guardianship of Bernard C. Loeblin as an insane or 
incompétent person, pursuant to an order of the probate court of St. 
Louis, made on September 17, 1911. Loeblin inventoried the stock in 
the Woolen Mill Company as the property of his ward and received the 
dividends thereon f rom that time up to Johnson's death. 

On January 10, 1916, two days after Johnson's death, the probate 
court of St. Louis granted letters of administration of his estate to 
Chilton Atkinsoh on pétition of Johnson's daughter, Mrs. Fortado, in 
which pétition she alleged that the deceased died intestate; but the 
court made no findings or decree to that effect. The statement was 

«gîZjFor otlier cases see same topic à KEY-NUMi3ER in ail Key-Numbered Digests & Indexes 
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true as to the Missouri property, but not as to the shares of stock in 
the Woolen Mill Company. On February 17, 1916, Atkinson filed an 
inventory o£ the estate, in which he listed the 100 shares of capital 
stock of the Woolen Mill Company. On January 22, 1916, Loeblin 
notified one of the legatees and the executor named in the will of Atkin- 
son's appointment as administrator, and advised them that he had 
nothing further to do with the estate. 

On April 12, 1916, Johnson's will was admitted to probate in the 
county court of Marion county, and re-probated by that court on July 
18, 1916, in common form, and Squire Farrar appointed executor there- 
of. Farrar duly qualified as executor and administrator upon the 
estate of Johnson in Oregon, consisting of the stock in the Woolen 
Mill Company, and on january 23, 1917, made distribution of 80 
shares of such stock to the legatees named in the will, and filed his 
final account, which was duly approved, and the distribution ratified 
and confirmed by the court on February 21, 1917. Mrs. Fortado and 
Atkinson had notice of the proceedings.in the Oregon court as early 
as March 10, 1917. The Mill Company was notified of the admis- 
sion of the will to probate, the settlement of the estate, the distribution 
of the stock, and the approval of the final account of the executor, but 
because of the claim of Mrs. Fortado and Atkinson, declined to trans- 
fer the stock on its books to the legatees named in the will. 

On March 2, 1917, the legatees commenced a suit in the circuit court 
of Marion county against the Mill Company, Mrs. Fortado, and At- 
kinson to détermine title to the stock, and for a decree excluding Mrs. 
Fortado and Atkinson f rom any claim thereto, and to compel the Mill 
Company to cancel the outstanding certificates and issue to the plain- 
tififs new ones in lieu thereof. The Mill Company was personal- 
ly served with process, and Fortado and Atkinson by publication, 
and by depositing a copy of the complaint and summons in the post 
office, on June 16, J917, directed to them at their usual place of ad- 
dress. On July 26, 1917, Mrs. Fortado and Atkinson appeared in the 
suit and filed a pétition for removal thereof to this court, but on Oc- 
tober 15th it was remanded to the state court. On November 21, 1917, 
the défendants Fortado and Atkinson appeared specially in the state 
cot:rt and moved to quash the service upon them, and at the same time 
requested the court for a continuance of three days in which to an- 
swer in case the motion was overruled. The motion to quash was 
overruled and the continuance granted as requested. No further ap- 
pearance was made by Fortado or Atkinson, and on November 30, 
1917, their default was entered and a decree passed by the court con- 
firming the title of plaintiffs, excluding ail claims and rights of Fortado 
and Atkinson, and ordering and directing the Mill Company to issue 
the stock to the plaintiffs. 

After the commencement of this suit, and on July 11, 1917, Loeblin, 
the former guardian of Johnson, made and filed a report of his doings 
as such guardian up to the death of his ward, showing that he had in 
his hands property belonging to his ward, consisting of 100 shares of 
stock in the Woolen Mill Company, of the value of $10,000, and $157.- 
26 in cash. The account was approved and order was entered by the 
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St. Louis court, directing that there be allowed and paid claims amount- 
ing to $3,076.79 for board and lodging of the deceased, costs and at- 
torney fées of the guardianship, and authorizing and directing Loeb- 
lin to sell at public auction sufficient stock in the Woolen Mill Com- 
pany to pay the above claims. On January 16, 1918, Atkinson, the 
administrator of the Johnson estate, reported to the St. Louis court 
that the stock of the Woolen Mill Company listed by him never in f act 
came into his possession, but was retained by Loeblin, the formel 
guardian. 

On April 12, 1918, Loeblin reported to the court that on November 
28, 1917, he had sold 80 shares of such stock, as directed in the or- 
der, for $3,090.40, sufficient to pay the claims, costs of sale, and at- 
torney fées, which sale was on the same date approved and confirmed 
by the court. Neither the report of the sale nor the order of confirma- 
tion discloses the name of the purchaser, and it was not until June, 
1918, when a demand was made upon the Mill Company, that his name 
was disclosed. The Mill Company, however, declined to issue the 
stock to the alleged purchaser, Sprague, because of the claim of the 
legatees under the will, and he thereupon commenced an action against 
it for conversion, whereupon it fîled a bill in this court against the lega- 
tees and Sprague, the alleged purchaser at the guardian sale, averring 
that it neither has nor claims any interest in the property, is wholly 
indiffèrent between the parties, and is ready and willing to issue the 
stock and pay the accrued dividends to the parties legally entitled 
thereto, but that it cannot détermine that question for itself without 
great hazard, and praying for a decree determining to whom it shall 
issue the stock and pay such dividends. Service was made upon the 
respective parties, and answers fîled by ail of them ; Sprague claiming 
title under the guardian sale made in Missouri, and the. legatees un- 
der the probate proceedings in Oregon and the decree in the subsé- 
quent suit brought by them to quiet title. 

Several interesting questions are presented by the record and hâve 
been argued by counsel. Only one of thèse need be considered, and that 
is the efifect of the order and decree of the probate court of Marion 
county, Or., admitting the will of Johnson to probate and making the 
distribution thereunder, for, if such court had jurisdiction, its orders 
and decrees are a conclusive jurisdiction and détermination of the 
title to the stock in controversy. It is admitted on behalf of défendant 
Sprague that "under the prevailing décisions, the situs of the stock 
is held to be in Oregon" and that the courts of such state hâve "ju- 
risdiction to administer upon the estate of a nonresident for the pur- 
pose of protecting creditors résident of Oregon" ; but his position, as I 
understand it, is that since Johnson at the time of his death was domi- 
ciled in Missouri, and died out of this state, his will must first be prov- 
ed and admitted to probate in that state, and any administration in 
Oregon must necessarily be ancillary thereto, for the sole purpose of 
conserving the estate therein and protecting creditors, with no au- 
thority to the Oregon court to pass upon the validity of the will, dé- 
termine the beneficiaries thereunder, or make distribution of the es- 
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tate, and that it should hâve directed the transfer of the surplus to 
the Missouri administrator. 

pj This position is, I take it, answered by the statutes of this state. 
It is provided (section 1141, L. O. L.) that proof of a will shall bc taken 
by tlie county court "(3) where the testator, not being an inhabitant of 
this state, shall hâve died out of the state, leaving assets in the county." 
The existence of an estate within the state is the jurisdictional fact 
in the case of a nonresident testator dying out of the state, and since 
it is admitted that the situs of the stock in question was in Marion 
county,- Or., and that the testator was not an inhabitant of the state 
and died out of it, it would seem clear that under the statute referred 
to the county court of Marion county had jurisdiction to admit his 
will to probate and administer upon the estate in Oregon and make 
distribution thereof as provided in the will. This, I take it, may be 
done without the will having fîrst been admitted to probate in the state 
of the testator's domicile. 

Washingon has a statute similar to that of Oregon, and in Clayson v. 
Clayson, 26 Wash. 253, 66 Pac. 410, and Rader v. Stubblefield, 43 
Wash. 334, 86 Pac. 560, 10 Ann, Cas. 20, the Suprême Court of that 
state in well-considered opinions ruled that the will of a nonresident 
dying out of the state leaving personal property therein could be proven 
and admitted to probate, and the personal estate within the jurisdic- 
tion distributed, without the will having first been proved in the 
state of the domicile of the testator, and this seems to be the holding 
generally. 18 Cyc. 1224; 40 Cyc. 1247; In re Clark's Estate, 148 Cal. 
108, 82 Pac. 760, 1 h. R. A. (N. S.) 996, 113 Am. St. Rep. 197; Wal- 
ton v. Hall's Estate, 66 Vt. 461, 29 Atl. 803. 

[2, 3] The proceedings in Oregon in the probate of a will in com- 
mon form are ex parte. No one is entitled to notice as a matter of 
right, and a judgment and decree in référence to the probate of a will 
and distribution of the estate are conclusive upon the whole world 
until vacated by appeal or impeached in some direct proceeding, and 
not subject to collatéral attack. L. O. E. .§ 756; Ramsey v. Stephenson, 
34 Or. 408, 56 Pac. 520, 57 Pac. 195; Mansfield v. Hill, 56 Or. 408, 
107 Pac. 471, 108 Pac. 1007; Christianson v. King County, 239 U. S. 
356, 36 Sup. Ct. 114, 60 E. Ed. 327; Gaines v. New Orléans, 73 U. S. 
(6 Wall.) 642, 18 L. Ed. 950. The statute provides that when a will has 
been admitted to probate any person interested may, at any time within 
a year after such probate, contest the same or the validity of such will. 
E. O. E. § 1143. 

[4] Mrs. Fortado, the guardian, and the Missouri administrator 
were advised of the proceedings in the Marion county court in time 
to hâve availed themselves of the provisions of this statute if they 
had been so advised. Since the county court of Marion county had 
jurisdiction of the probate of the will and of the administration of 
die estate of the deceased in Oregon, it had the power either to dis- 
tribute the Oregon property according to the terms of the will or di- 
rect that it be transferred to the représentative of the deceased in 
Missouri to be disposed of by him. E. O. E. § 1303 ; 18 Cyc. 1235. 
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1236; lowa v. Slimmer, 248 U. S. 115, 39 Sup. Ct. 33, 63 I,. Ed. 158, 
decided December 9, 1918. 

[5] The decree in that respect is conclusive in thèse proceedings and 
vested title to the shares of stock in controversy in the legatees named 
in the vvill. 

[6, 7] The remaining question is whether the plaintiff should be 
allowed solicitor's fées and costs. Whether the bill filed by it is good 
as a pure bill o£ interpleader, it is certainly good in the nature of a 
bill of interpleader and shows equity entitling it to relief; and since 
it appears that the plaintifï has and claims no interest in the subject- 
matter of the suit, is now and has been since the death of Johnson 
ready and willing at ail times to issue the stock and pay the accrued 
dividends to the rightful owners as soon as it could safely do so, and 
its acts in the premises hâve at ail times been free and aboveboard, it 
should in my judgment be allowed solicitor's fées, which I fix at $100, 
and its costs in this suit. 



UNITED STATES v. CALIFOKNIA MIDWAY OIL CO. et al, 

(District Court, S. D. Callfornla. June 23, 1919.) 

No. B-10. 

1. Mines and Minebals <s=536 — Oïl Lands — Ix)cations — Abandonment. 

Where locations on prospective oU-bearing lands were mère paper loca- 
tions, and whatever rights, if any, were acquired, lapsed or were abandon- 
ed before dlscovery, tlie property became open to relocation by any quali- 
fled person or persons. 

2. Mines and Mineeals <S=.36 — Cil Lands — Locations. 

The fact tliat one holding powers of attorney to locate minerai claims 
allowed the use of the name of his principals by others did not invalidate 
hls location of oil-bearing lands, where such location was In good faith. 

3. Mines and Minebals <g=36 — Oïl Lands — Locations — Pubohasees. 

Where purchasers acted in utmost good falth in aequlrlng a locator's 
Interest and paying thcrefor, wltliout notice, knowledge, or suspicion that 
there was or could be any question concernlng the bona fldes of the loca- 
tion, such purchasers are not bound to présume that their vendors were 
wrongdoers and that the locations were invalid, and, while the bona fldes 
of the purchase would not be a défense, that fact may be consldered in a 
suit to'set aside the locations. 

4. Mines and Minerals <&=>14(1) — Locations — Association op Peesons. 

There is no law of Congress, or régulation niade In pursuance thereof, 
limiting the number of placer mines an individual or association of indl- 
vidualB can make, and Rev. St. § 2319 (Comp. St. § 4614), déclares that ail 
valuable minerai deposlts in lands belongiug to the United States are 
free and open to exploration, etc. ; hence f raud or wrongdoiug cannot be 
iniputed solely because an association of indlviduals located a number of 
claims. 

5. Mines and Minerals <©=3l8 — Claims — Location — Extent. 

Any device whereby an association is to acqulre more than 160 acres of 
minera! land. or an individual 20 acres, is a violation of Eev. St. §§ 
2330, 2331 (Comp. St. §§ 4629, 4630), and a fraud upon the government, 
■ and locations so made are invalid. 

4g=>For other cases see same toplc & KEY-NUMEER in aU Key-Numbered Dlgests & Indexes 
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6. Feaud <S=>50 — Presttmptions, 

Fraud Is never presumed, but must be estabUshed by clear, unequivocal, 
and convincing proof ; proof wMch merely créâtes a suspicion not belng 
enougb. 

7. Fraud (®=550 — Pbestjmptions. 

Wbere circumstances proven are ]ust as consistent witb honesty and 
good faith as witb a fraudulent intent, the inference of fraud Is not war- 
ranted. 

8. Mines and Minebals <@=36 — Location — Oïl Lands — Feaud. 

Tbe wrongtul conduct of one wbo located daims on oil-bearing lanus 
under a power of attorney, wblch occurred after location and discovery. 
cannot relate back to and render the location itself fraudulent, but Is ad- 
missible in évidence only in so far as it tends to sliow a fraudulent pur- 
pose at the tlme of the location. 

9. Mines and Mineeals <S=14(2) — Location — Agents. 

The law permits location of raining claims in the names of persona not 
présent, who may act through an attorney In fact, and wlien so made 
ail the right or title acqulred by the locators may be disposed of. 

10. MiNj;a and Mineeals <S=>36 — Oïl Land — Locations. 

In a suit to eancel and set aside minerai locations on oil-bearing 
placer mining claims, held, that the original locations which were mado 
by one actiug under power of attorney were not fraudulent, nor were 
they fraudulentl}' used by the attorney in fact for his own benefit, instead 
of his principals', and hence the locations are not open to attacb by the 
government, having been transterred to a bona fide purchaser. 

11. Mines and Minebals <S=536— Location — Validity. 

As an abandonment of a inere paper location before discovery leaves 
the land open to location, hcld, that a location on oil-bearing placer min- 
ing elalm should not be set aside on the ground that the location was not 
made for the use and beneflt of the named locntors, wlio acted through 
their attorney, but was made by the attorney in fact, and for the purpose 
of carrying out his previous contract witb others relative to development 
of the Innds, which contract wns made after the attorney had located tlie 
clairas in the names of other principals; It appearlng the first locator's lo- 
cation had been abandoned. 

In Equity. Bill by the United States against the California Mid- 
way Oil Company, the Associated Oil Company, and others. Bill dis- 
missed. 

We are hereby concemed with a suit brought by the United States to en- 
join the continued opération by the défendants of the northwest quarter of 
section 32, township 31 south, range 23 east, Mt. Diablo nieridian, in Keru 
county, Cal., as an oil-bearing placer mining claim, to eancel and set asido 
certain minerai locations thereon, and for an accounting for oil taken there- 
from. The' resuit dépends upon ttie bona fides of a paper location of the prop- 
erty in question under the placer mining iaws, made in January, 1909, in 
the names of H. E. Bashore, R. B. Wélch, W; A. Keenan, Eugène Metz, W. A. 
Mahr, IJ. M. Wallier, F. H. Romaine, and C. Eupert Walker, by L. B. Mc- 
Murtry, as their attorney in fact. 

McMurtry is, and for many years bas been, extensively engaged in speculat- 
Ing in and disposing of alleged locations of prospective and undeveloped oil 
lands, part of the public domain in California. In 1903, while in Chicago at- 
tempting to sell stock in a company organlzed for the development of such lo- 
cations, he becanie acquainted with Ia A. Chadbourne and C. A. Dunbar, ana 
at his request Chadbourne and Dunbar obtained from their friends and ac- 
quaintances four powers of attorney, each executed by eight persons, knowu 
in the record as Chicago locators, authorizlng him to locate in their naines 
minerai claims in any part of the United States, and to improve, develop, and 
make proof thereof, and to grant, bargain, and sell the same. McMurtry 

<@=jFor other cases see same tople & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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caused thèse powers of attorney to be recorded in San Benlto eounty, Cal., and 
acting under thera posted notices of location in the names of his principal? 
on numerous tracts of unoccupled possible oil properties in that eounty, which, 
however, were never developed or proved to be oil-bearlng. 

In 1906 or 1907 development in the Midway oil fields in Kern eounty be- 
came active, and McMurtry caused certified copies of the Chicago powers of 
attorney to be recorded in that eounty, and about January 1, 1907, posted or 
caused to be posted location notices in the names of the Chicago parties on 
sundi-y quarter sections of laiid in that district, sonie 26 in number, including 
the property involved in this suit. The several tracts described in the loca- 
tion notices so posted were merely prospective or hoped-for oil lands, and none 
of them were developed, and no discovery of oU was made on any of them 
until after the abandonment of the locations In January, 1909. In the fall of 
1908, however, McMurtry, acting as attorney in fact for the Chicago locators, 
made a contract with Mrs. J. M. Mcl^eod for the development of the property 
in controversy, and also the northeast quarter of the same section, upon which 
a location notice had been posted in the name of certain of the Chicago parties, 
under the terins of whic'h Mrs. McI>eod was to drill for oil on each tract, and 
If it proved to be oil-bearing she was to hâve as considération therefor one- 
half thereof, the remainder to belong to the locators. A short time there- 
after the contract was modifled by reducing the area to accrue to Mrs. Mc- 
Leod to the south GO acres of each quarter, and her interest became vested in 
the California Midway Oil Company, who, some time in November or Decem- 
ber, 190S, moved lumber and oiher material onto the south 60 acres of the 
northwest quarter of the section, preparatory to beginnlng active opérations. 
Before it had commenced drilling, however, McMurtry discovered or was 
advised by his attorney that the locations in the names of the Chicago par- 
ties were defectlve, because of a mistake in some of the names, and beeause 
the notices intended to cover the north half of section 32 had not. In fact, been 
posted on the land described therein, owing to an error as to the houndaries. 
He thereupon abandoned ail the locations made by him in the names of the 
Chicago parties, and in January, 1909, posted and caused to be recorded new 
notices, covering practically the same tracts, in the names of certain résidents 
of New York, under powers of attorney executed by them in December, 1907. 

Thèse powers of attorney were obtained under the foUowing circumstances : 
During the summer and fall of 1907, McMurtry had transferred his activlties 
to New York and was engaged in selling stock in an oil company In that city. 
The financial panic of that year made it impossible for him to continue his 
opérations, and in December he concluded to return to California. Before do- 
ing so, he asked associâtes of his by the names of Thorn, Thickens, and Powell 
to obtain four powers of attorney, each executed by eight qualifled persons, au- 
thorizing him to locale, develop, and dispose of oil lands In their names, if he 
should be able to locale any such lands open to entry, on his return to Cali- 
fornia. Thickens, Thorn, and Powell thereupon approached their employés 
and frlends, explained the matter to them, and requested the exécution of such 
powers of attorney, assuring them that they would thereby Incur no flnanclal 
responsibility and there might be something in it for them. Four powers of 
attorney (one of which was used in making the location in suit) were thereupon 
executeJd and acknowledged, each by eight separate persons, authoriziug and 
empowering McMurtry to locate in the names of the signers minerai claims, to 
develop and improve the same, and to bargain, sell, and dispose thereof. 
Thèse powers of attorney were delivered to McMurtry and duly recorded in 
Kern eounty, and were used by him In posting and causlng to be recorded lo- 
cation notices on the several tracts mentioned in this suit and other property ; 
eight names belng used for each tract. In some instances he authorized third 
persons to use the names of the signers to the powers of attorney in making 
locations for themselves. 

A few days after the location in controversy In this suit, McMurtry, In the 
names of Bashore and others, under one of the powers of attorney referrea 
to, agreed with the California Midway Oil Company, through its représentative, 
J. M. McLeod, that it should proceed with the development of the property cov- 
ered thereby and the northeast quarter of the section, located by him in the 
names of another group of the New York parties, on substantially the same 
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terms as the previous contract wltL Mrs. McLeod, as modified, but under the 
New York locations. 

Some time thereafter, and In Janiiary, 1909, the Californla Midway OU 
Company commenced drilling for oll on the south 60 acres of the northwest 
quarter and continued sueh work to a discovery in the suramer of that year. 
On May 17, 1909, the New York locators, acting by MeMurtry, their attorney 
in fact, eonveyed their interest In the entire north half of the section to .T. M. 
McLeod, subject to the outstanding contract under whicli the California Mid- 
way Oil Company was in possession and at work, and simultaneously there- 
with and as a part of the same transaction McLeod agreed In writing that, 
if oil should be discovered on elther of the quarters, he would iraraediately 
make application for patent therefor and upon issuance of tlie recelver's final 
receipt would, by good and aufflcient deed, grant, bargain, sell, and convey to 
the locators the north one hundred acres of each quarter. On December 3, 
1909, the New York locators, by MeMurtry as their attorney in fact, assigned 
their interest In the contract of May 17, 1909, with McLeod, to Judge Claflln, 
his attorney, and on the following day Clatiin transferred the same to Me- 
Murtry. 

Early in 1910, MeMurtry, as attorney in fact for the New York locators, sold 
or contracted to sell the west 40 acres of the north 100 acres of the northwest 
quarter to the Columbus Midway Oil Company for $100,000, and received as 
payment thereon the sum of $10,000, and on March 22, 1911, as such attorney In 
fact, deeded the property to the company, taking back a mortgage to secure 
the payment of the balance due thereon. The Columbus Midway Oil Company 
subsequently made default in the payment of the balance of the purchase 
priée, and on November 22, 1912, con\eyed the property to MeMurtry indi- 
vidually in satisfaction thereof, and the record now so stands. 

In June, 1910, overtures were made by a représentative of MeMurtry to the 
Associated Oil Company to sell to it the locators' interest in the remalnlng 
60 acres in the northwest quarter and the north 100 acres in the northeast 
quarter of section 32, and 1,280 acres in various other tracts covered by 
l)appr locations made by hlm in the name of the New York parties. Considér- 
able negotiation and eorrespondenee were had concerning the matter; it 
being agreed at one time that if the sale was consummated holders of the tltle 
would each exécute déclarations of trust to the effect that the title was held 
in trust for the original locators as évidence that they were In fact the 
owners of the property. This plan, however, was abandoned, and on August 
4, 1910, a written contract was entered into between the New York locators, 
acting by MeMurtry as their attorney In fact, and W. F. Herrln and others, 
known as the Herrin grantees, acting for the Associated Oil Company, whlch 
agreement, af ter stating that 16 named persons (each of whom had executed a 
Power of attorney ,to MeMurtry) represented that on January 1, 1909, they 
had legally located the northwest quarter and the northeast quarter of section 
32, township 31 south, range 23 east, Mt. DIablo merldian, under the mlnlng 
laws of the United States, that they were still the owners thereof, subject to 
the deed to and agreement with McLeod, of May 17, 1909, that a discovery of 
oil had been made on the northwest quarter in May, 1909, and that ever sluce 
that time they, either by themselves or their agent or représentative, had 
dlligently and continuously operated the property, to the end that discovery of 
oil should be made upon each and both of the quarter sections, alleged that the 
Thirty-Two Oil Company and MeMurtry individually had an apparent interest 
in the property, and that MeMurtry is the duly authorized, empowered, and 
acting attorney In fact for each and ail of the 16 named persons, with a right 
to sell their interest in the property and make conweyance thereof. The 
contract then provides that, in considération of $5,000 paid to MeMurtry by 
the Herrin grantees, he would place in escrow deeds executed by himself as 
attorney In fact for each and ail of the locators, conveying to the Herrin 
grantees ail his interest in the north 100 acres of the northeast quarter, and 
the north 100 acres of the northwest quarter, except the west 40 acres of the 
latter tract, and also deeds from McLeod, tlie Thirty-Two Oil Company, and 
himself Individually conveying to said grantees their interest, If any, iri tne 
property; that he would proceed forthwifh to obtain from the various lo- 
cators, In proper form to be recorded pursuant to the laws of California, an 
acknowledgment that at the date ot such agreement his power of attorney was 
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In full force and effect. and also a ratification and conlirmation by each and 
ail of siicli porsons of tlie exoentinn of such deods. The purcliase price of the 
160 acres in the north half of section 32 was to be the sum of 5430,000, $175,000 
of which was to bo pald in cash aud the balance, with interest, in production. 

It was agreed that, iinniediately on the deeds referred to being placed In 
escrow by McMurtry, the oil company would deposit with the Bank of Cali- 
fornia $85,000, whlch should remain in escrow until the ratification and con- 
firmation provided for should be obtained from the locators, when it and the 
$5,000 previously paid to McMurtry should be applied on the purchase price of 
the property. The reinalning $85,000, with interest, was to be paid withln 6 
montlis thereafter, and in case the ratllicatlons were not obtained the $5,000 
should be returned, and the $85,000 deposited with the bank withdrawn by 
the oil company. The balance of $255,000 was to be paid from production at 
the rate of 20 cents per barrel. The contract also recites that the Associated 
Oil Company, as the agent of the Herrin grantees, had made and entered 
into contracts with McMurtry as attorney in fact for the purchase of other 
tracts of land located by him In the name of the New York locators, aggre- 
gating 1,280 acres, at an agreed price of $1,593.75 per acre, payable from the 
oil produced from such property, and it was agreed that the oil company would, 
Immediately upon being let Into the possession of the 160-acre tract in sec- 
tion .32, start at least one string of tools for the purpose of obtalning oil, and 
would contiiiuously operate the same, barring accidents and delays, until at 
least one well should hâve been drllled upon eaeh 10 acres thereof, providing 
it should be proven to be oil-bearing in paying quantitles; that Immediately 
on being let into possession of each of the other 160-acre tracts it would start 
at least one string of tools thereon, and contlnuously operate the same, barring 
accidents and delays, until It was determined whether It was oil-bearing or 
not, and that production from each tract should be applied to the purchase 
price thereof at the rate of 20 cents per barrel, but In case the grantees should 
be dispossessed by the United States, or other claimants of any of the prop- 
erty, It should not be responsible for the unpaid purchase price of such property 
or for damages on acconnt thereof. 

The deposits in escrow were made by the respective parties as provided In 
the contract, and the attorney for the proposed purchaser prepared a form 
of ratiflcation to be executed and acknowledged by the several locators, as loi- 
lows : "I, the underslgned, do hereby acknowledge that that certain power 

of attorney of date — day of December, 1907, and recorded In Book 10 

of Povyers of Attorney, at page 13, records of Kern eounty, state of Callfornia, 
by me togethcr with seven others, executed to L. B. McMurtry, is and at ail 
times since said date bas been in full force and efCect, and has never been 
revoked or modlfled, and t do hereby ratlfy, approve, and confirm that cer- 
tain contract of sale made for me and In my name by L. B. McMurtry as my 
said attorney in fact, with W. F. Herrin et al., of date the 4th day of August, 
1910, and ail contracts, agreements, deeds, and conveyances made by said at- 
torney for me and In my name, and conceming said contracts of sale and 
sale, and also ail other contracts and transactions and acts made or done un- 
der said power of attorney by said McMurtry. Witness my hand and seal this 
day of , 1910." 

McMurtry thereupon went to New York and in due time obtained from ail 
the 32 persons who had previously given him powers of attorney (except one 
who was dead) the exécution and acknowledgment of the above ratification ; 
the several blanks therein being filled in. It was represented to thera, at the 
time the ratifications were requested, that McMurtry had made locations in 
their names under the powers of attorney given him, and had sold or con- 
tracted to sell part of the land so located in order to obtain money with which 
to develop the remainder, and that their share of the proceeds of such sale 
was the sum of $250, which was pald to each of the locators, elther at the 
time of the signing of the ratification or subsequently thereto, by a check 
slgned by one Searls, but which was cashed by him upon being indorsed by 
the payée thereof. Upon the back of each check, and immediately above the 
indorsemont of the payée, was the foUowing : "Received from L. B. McMurtry 
$2.50 in full payment for ail my right, title, and interest in and to the lands 
located by said Ij. B. McMurtry on my behalf in Kern eounty, Callfornia, pur- 
suant to a power of attorney made by niyself and others to said L. B. Me- 
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Murtry, bearing date the 19th day of December, 1907." Thereafter, and 5n 
1910, the ratifications were dellvered to the Associated Oil Company, the deeds 
previously deposited in escrow by McMtirtry withdrawn by it, the money de- 
posited by the Oil Company paid over to McMurtry, and the sale consummated. 
The oil Company immediately went into poissession of the property, and bas 
ever slnce occupled, Improved, and developed the same at a very great expense. 

On August 17, 1911, McMurtry caused to be organized a corporatlou known 
as the Pacific Oil Lands Company, wlth a capital of 1,000,000 shares, of tho 
par value of $1 each, and himself subscribed for ail of the stock except ?, 
shares. On September 1, 1911, acting as attomey in fact for the New York 
locators, he transferred to such corporation their interest in the contract of 
August 4, 1910, with the Associated Oil Company, and a contract with McLcod 
covering another section. Prier to such transfer there had been paid to Mc- 
Murtry by the oil company on ils contract $172,000. After the transfer of 
the contraets to the Pacific Oil Lands Company, the Associated Oil Company 
contlnued to deal with such corporation, and to make payment to it on such 
contracta and a subséquent modification ihereof of date August 1, 1913, by 
wbich the company bound itself to pay $1,375,000 for the property, $75,000 in 
cash and the balance In payments of $20,000 a month, until the fuU considéra- 
tion for the property of more than $1,500,000 had been paid; the last pay- 
ment of $812,353.18 being made February 15, 1916, more than a year before 
this suit was commenced. 

In 1911, before the modification of the contract, applications had been made 
to the local land office for patents to six or eight tracts located by McMurtry 
in the name of the New York locators under bis power of attorney, but not 
Included In the contract with the oU company. Early in 1912 final certificat*':: 
were issued on thèse applications, and in one or more instances the clalms 
passed to patent. Thèse facts were known to the Associated Oil Company 
before it completed payment of the purchase priée for the lands now in con- 
troversy, and were to some extent relied upon by it in agreeing to a modifica- 
tion of the original contract In August, 1913, and In making subséquent pay- 
ments of the purchase priée. 

A few days after the organlzation of the Pacific Oil Lands Company, and 
on Septéinber 5, 1911, McMurtry canceled or caused fo be canceled his sub- 
Bcription to the capital stock of the company, or a part thereof, and to be is- 
sued in lieu thereof certificates for 500.000 shares to E. A. Hoeppner, 140.000 
shares to, W. R. Harrison, 130,000 shares to R. W. Kay, 90,000 shares to Fred 
D. Hughes, and 1,000 shares to each of the 32 New York locators. The certifi- 
cates of stock In favor of the locators were dellvered to them some time about 
September, 1911, by McJIurtry, or his agent ; it belng explained to them at 
that tlme that McMurtry had caused the organlzation of the Pacific Oil Lands 
Company for the pur^jose of handllng the property located by hlm under the 
power of attorney, for their protection, and that such shares represented 
their interest therein. They were advised at the time to hold the stocls, as 
it would prove valuable. In August, 1913, the several locators, wlth one or 
two exceptions, at the request of the secretary of the Pacific OU Lands Com- 
pany, gave to McMurtry a proxy authorizing him to represent them and vote 
their stock at a meeting of the stockholders of the corporation to be held in 
San Francisco. In December, 1913, they were advised by letter from the 
secretary of the Pacific Oil Lands Company that the corporation had $20,000 in 
cash which it wished to dlstribute among Its stockholders as a dividend, but 
under the laws of California the directors could not do so wlthout the consent 
of the stockholders, and inclosing a written consent to such distribution, wlth 
the request that it be signed and returned, whlch was done accordingly. 

In January, 1914, they recelved from the secretary of the 011 Lands Company 
a check for $20 Inclosed in a letter, saying that it represented their dividend as 
declared by the directors In pursuance of their written consent, and there was 
also inclosed in such letter what purported to be a copy of the first report to 
the stockholders of the company. In this report it stated In substance : That 
for a number of years prlor to January, 1909, McMurtry and his associâtes had 
located and relocated some 2,880 acres of supposedly oil-bearing government 
land in the Mldway field of Kern county, Cal. That because of lack of funds 
to prosecute developnient work on the lands McMurtry was oMiged to transfer 
to thlrd persons one-half, or 1,440 acres, thereof. That at great Personal 
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sacrifice and effort on the part of McMurtry the remainder of the landa 
had been held and the work done necessary to préserve the possessory title 
up to the early part of 1910. That the situation then became desperate. Mc- 
Murtry was unable to borrow œoney and found hiuiself without funds to do 
any more worli and witliout means of raising the money. Just at this timo 
he fortunately made an arrangement with the Associated Oil Company by 
which It agreed to talîe over the 1,440 acres and do ail work necessary to pré- 
serve the title and to pay therefor out of the oil produced from the lands, if 
any, at 20 cents per barrel. That the company, however, had the right to 
abandon any part of the land at any tirae and turn it back. That there were 
also many other onerous conditions in the agreement, which It was not neces- 
sary to détail, but was the best that could be made at the time, and was the 
only thing to do to save the property. That there were many people whom 
McMurTry felt should be beneficlaries of this agreement, the locators, the 
people who had given money to aid in carrylng on the work of holding the 
lands until they were sold, those who had worked and watched, nlght and day, 
to see that hostile parties should not jurap the lands, those who had labored on 
the land doing assessment work, and finally Mr. McMurtry himself and Mr. 
Hoeppner, the flrst of whom had conceived and carrled out the plan of gettinj 
and holding the land, and the latter had donc yeoman work in keeping ofl 
the trespassers and Jumpers. In order that ail of thèse people should share li> 
the contraet with the Associated Oil Company, the Pacific Oil Lands Company 
was formed. Its stock was dlvlded among the various people above named, 
and provision made to relmburse such as were given no stock. ïo this Com- 
pany Mr. McMurtry transferred the contraet with the Associated 011 Company 
(icvering the 1,440 acres of land in Kern county and 640 acres in San Benito 
county, and the stock of the company had goue to those who had contributed 
in any way to securlng and holding the lands. That in the performance of the 
contraet various difficulties presented themselves, and finally in August, 1913, 
a new agreement was entered Into between the Oil Lands Company and the 
Associated Company, by which the latter agreed to pay for the 1,440 acres 
.Çl,375,00O, ¥75,000 In hand and the balance in monthly Installments of $20,000. 
That this contraet for the first tirae gave the Oil Lands Company the assur- 
ance of the receipt of a défini te sum for the property, and left only one con- 
tingeney on which future payments could be defeated, and that was If the 
government should take possession of the land sold, the payment under the 
contraet would cease. and there would be no further obligation on the part 
of the purchnser. That up to this time no title to any of the land sold had 
been obtained from the governmpnt, the Associated Oil Company simply hold- 
ing possession, but it was believed that everythlng had beon done to entltle ît 
to a patent, However, there is always the danger of the government refuslng 
to grant p.itents. in whicli event al] our rights under the contraet will cease. 
That the annual meeting of the stockholders was held on November 17, 1913 
(same having bopn adjourned from .\ugiist 18th), at which time McMurtry, 
Hneppner, and Harrîson were elecfed directors, and the président of the com- 
pany presented a report .showlng receipts and disbursements from the date 
of the organization to August 1, 1913, as follows: 

Cash recelved by compiiny from production of oil under agree- 
ment with Associated Oil Company $165,246,00 

Disbursements : 

Commissions $16,524.60 

Liquidation of outstanding and assumed obliga- 
tions 92,665.41 

Paid to locators direct and attendant expenses of 
securlng ratification of powers of attorney, etc.. 9,991.30 

Salaries, managers, secretaries, etc 38,166.60 

Incorporation Pacific Oil Lands Company 300.00 

Field, office, and operaling expenses 3,6S0.50 

Cash on hand July 31, 1913 3,917.59 



The agreement with the Associated 011 Company of August, 1913, calllng for 
payment to the Pacific Oil Lands Company of $1,375,000 constitutes the main 



350 259 FEDERAL REPORTER 

ftsset of (he company. As agalnst thls there are the outstandinjj obligations 
asaumed at the tiine of the Incorporation of approximately §150.000. 

Thereafter and in the spring of 1914 a représentative of McMurtry called 
npon the severnl locaiors and stated to them that the government was at- 
tempting or threatcning to regain possession of the lands Involved in this con- 
tract vvith the Associated Oil Company ; that it was necessary to concentrate 
ail of the stoci{ of the Paciiic Oil Lands Company in McMurtry, so tliat he 
could better défend the government's action ; that under the circurastances 
tlie stoclî was of but little, if any, value, but that McMurtry would pay each 
of them $250 for their stock, if they cared to take it, and. If not, they could 
keep their stock and take chances on the outcome. In vlew of tliese state- 
ments, each of the locators transferred his stock In Wank to a représentative 
of McMurtry and accepted the $250. This sum, together with the $250 previ- 
ously paid and the $20 dividend, is ail the locators ever received on account 
of the locations made in their names by McMurtry, and no accounting of the 
money received by McMurtry or the Pacific 011 I^nds Company for the sale 
of any of the property located In their names bas ever been made to them by 
McMurtry, or any one else, other than the report to the stockholders heretofore 
mentioned. 

, Frank Hall and C. D. Hamel, Sp. Asst. Attys. Gen., for the United 
States. 

Henry Ach and Edmund Tauszky, both of San Francisco, Cal., for 
défendant Associated Oil Co. 

Robert M. Pease, of Los Angeles, Cal., for défendants J. M. Mc- 
Léod and Thirty-Two Oil Co. 

Jordan & Brann, of San Francisco, Cal., for défendant McMurtry. 

George E. Whitaker, of Bakersfield, Cal., for California Midway 
Oil Co. 

BEAN, District Judge (sitting by spécial assignment, after stat- 
ing the facts as above). The record is exceedingly voluminous, con- 
sisting of many thousand pages of testimony and many exhibits. 
There is, hovvever, but little, if any, substantial dispute as to the con- 
trolling facts, but the parties differ widely as to the inferences and 
conclusions to be drawn therefrom. 

[1, 2] The locations made by McMurtry under the Chicago powers 
of attorney and the évidence in relation thereto may, I take it, be laid 
aside, except in so far as it may hâve a bearing, if any, upon McMur- 
try's intention in asking for and obtaining the New York powers of 
attorney and making locations thereunder. None of the défendants 
claim under the Chicago locations, nor did the New York locators, at 
the time the powers of attorney were executed by them and the loca- 
tions made in their names, hâve any notice or knowledge of the Chica- 
go powers of attorney or McMurtry's actions thereunder, nor did 
they obtain such information until long after the sale of their interests, 
if any, had been completed and final payment made. The Chicago 
locations were mère paper locations, and whatevér rights, if any, were 
acquired thereby lapsed or were abandoned before discovery. The 
property thfereby became open to relocation by any qualified person 
or persons. Miller v. Chrisman, 140 Cal. 440, 73 Pac. 1083, 74 Pac. 
444, 98 Am. St. Rep. 63 ; Bogwardt v. McKittrick Oil Co., 164 Cal. 
650, 130 Pac. 417. Nor did the fact that McMurtry authorized the 
use of the names of New York parties by others invalidate the par- 
ticular location in question, if it was in fact made in good faith. 
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[3] It is also clear that the défendant California Midway Oil Com- 
pany and the Associated Oil Company acted in the utmost good faith, 
both in acquiring and purchasing the locators' interests and paying 
therefor, without any notice, knowledge, or suspicion that there was or 
could be any question about the bona fides thereof. They made their 
contracts concerning an interest which was apparently valid. No cir- 
cumstances were disclosed, until after the full performance of the 
contract and the payment of the purchase price, which cast any sus- 
picion upon the title. They were not bound to présume that their 
vendors were wrongdoers, and therefore make a searching inquiry as 
to the validity of their claim to the property, but could rightfully deal 
with it on the assumption that their apparent right was acquired and 
held in good faith. United States v. Détroit Lumber Co., 200 U. S. 
321, 26 Sup. Ct. 282, 50 L. Ed. 499. And while this would not be a 
défense to the suit, if the location was in fact fraudulent, because they 
were dealing with an equity, it is a circumstance not to be lost sight 
of in the considération of the case. 

We proceed, therefore, to a considération of the good faith of the 
New York powers of attorney, the locations made thereunder, and 
the subséquent action and conduct of the parties in référence thereto. 
The signatures to the powers of attorney were obtained principally 
by C. W. Thorn, Edwin L. Powell, and J. B. Thickens at the request 
of McMurtry. [The court at length summarized the testimony of 
the witnesses C. W. Thorn, Edwin L. Powell, John B. Thickens, Wm. 
H. Mahr, Wm. H. Keenan, Herbert M. Walker, Eugène Metz, Frank 
H. Romaine, C. Rubert Walker, R. B. Welch, Harry E. Bashore, J. 
H. McLeod, and L. B. McMurtry.] 

The foregoing is a fair summary of the controlling facts in the case 
as admitted and shown by the évidence, as I understand them, and up- 
on which the government makes practically three contentions: (1) That 
the New York locators were dummies or tools of McMurtry, and 
had no intention at the time they executed the powers of attorney 
that locations should be made for their benefit, but the powers of 
attorney were executed and delivered with the fraudulent purpose 
and intent on the part of the makers and McMurtry that they should 
be used in violation of the mining laws and to enable McMurtry to 
acquire for himself more minerai lands in one location than the laws 
permit. (2) That if the powers of attorney were in fact executed 
and delivered in good faith and for a lawful purpose they were fraud- 
ulently used by McMurtry to make the locations for his individual 
benefit and not for his principals. (3) That the particular location 
in controversy in this suit was not made for the use and benefit of 
the named locators, but for the California Midway Oil Company, by 
enabling McMurtry to carry out his previous contract with Mrs. Mc- 
Leod and others, under which it claims. • 

[4] The first two questions may be considered together, as they are 
governed by the same principles. There is so far no law of Congress 
or régulation made in pursuance thereof limiting the number of placer 
mining claims an individual or association of individuals may make. 
On the contrary, the policy of the government seems to be to encour- 
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âge the development of its minerai resources and to offer every facil- 
ity for that purpose. To that end the law déclares that ail valuable 
minerai deposits in lands belonging to the United States are to be free 
and open to exploration and purchase, and the lands in which they 
are found to occupation and purchase by citizens of the United States 
and those who hâve declared their intention to become such, under 
régulations prescribed by law and according to the local customs or 
rules of miners in the several mining districts so far as applicable, and 
not inconsistent with the laws of the United States. Rev. St. 2319 
(Comp. St. § 4614). Fraud or wrongdoing, therefore, is not to be in- 
ferred or imputed in this case solely because of the number of loca- 
tions made. 

[5-10] The right to possess or acquire minerai lands, however, is 
a privilège granted by Congress, and can only be exercised within 
the limits prescribed in the grant. The law provides that no mining 
claim shall exceed 20 acres for an individual (section 2331, Rev. St. 
[Comp. St. § 4630]) or 160 acres for an association of eight persons 
(section 2330, Rev. St. [Comp. St. § 4629]). Any device, therefore, 
whereby one person is to acquire more than 20 acres, or an association 
more than 160 acres, by one location, is a violation of law, a fraud 
upon the government, and without légal support. United States v. 
Brookshire Oil Co. (D. C.) 242 Fed. 718. 

It is the government's position in this case that it was the intention 
of the makers of the powers of attorney and of McMurtry to circum- 
vent the law by permitting McMurtry to secure the location of more 
than 20 acres in one claim, and that there was, in eflfect, a conspiracy 
between McMurtry and the makers of the powers of attorney to 
violate the statute. 

The question thus presented is one of fraud. There are certain 
well-settled rules to guide the court in determining such an issue. 
Fraud is never presumed, but must be established by clear, unequiv- 
ocal, and convincing proof. Proof which merely créâtes suspicion 
is not enough. "Fraud is not presumed," says Judge Story. "It must 
* * * be clearly established. Suspicion is not enough. * * * 
The balance of the testimony is not to be nicely weighed." Sanborn 
V. Stetson, 21 Fed. Cas. 315. And the Suprême Court of the United 
States says that, "while certain circumstances will give rise to an in- 
ference of fraud, yet the law never présumes it. It devolves upon him 
who allèges fraud to show the same by satisfactory proof. * * * 
The law présumes, in the absence of évidence to the contrary, that the 
business transactions of every man are done in good faith and for an 
honest purpose; and any one who allèges that such acts are done in 
bad faith, or for a dishonest and fraudulent purpose, takes upon him- 
self the business of showing the same." Jones v. Simpson, 116 U. S. 
615, 6 Sup.,Ct. 541, 29 L. Ed. 742. If the circumstances proven are 
just as consistent with honesty and good faith as with a fraudulent 
intent, the inference of fraud is not warranted. In short, where two 
infferences can be drawn from proven facts, one in favor of fair 
dealing and good faith and the other of a corrupt motive, it is the duty 
of the trier of fact to draw the inference favorable to good faith 
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and fair dealing. In re Hawks (D. C.) 204 Fed. 316; Ryder v. Bam- 
berger, 172 Cal. 797 , 158 Pac. 753. It is, of course, not essential that 
fraud be established by dfrect and positive proof, for that is often im- 
possible. The circumstances proven may be sufficient to warrant a 
finding of fraud, but in such case the évidence must be of such a 
nature as to be convincing and inconsistent with the presumption of 
honesty. 

I am of the opinion that the government has not established the 
fraud charged within thèse rules. There are certainly two inferences 
which can be drawn frora the testimony, one of which is in favor of 
good faith on the part of ail parties concerned at the time the powers 
of attorney wrere executed and the locations made, and that is the cru- 
cial question in the case. 

The évidence of the New York locators, as well as that of McMurtry 
and -his associâtes, is clear that there was no expressed understand- 
ing or agreement, at the time the powers of attorney were executed, 
or prior thereto, or at any time, that they should be used for Mc- 
Murtry for a fraudulent purpose, or for any purpose other than to 
make, develop, and dispose of mining locations for the use and bene- 
fit of the locators, and in my judgment such understanding is not to be 
inferred from the circumstances. But few, if any, of the signers knew 
McMurtry by sight or had any communication with him about the 
matter. They executed the powers of attorney at the request of ei- 
ther Thorn, Thickens, or Powell, in whom they had the utmost con- 
fidence, and upon whose représentations they relied in so doing. They 
were led to believe that McMurtry was an honest man famihar with 
the mining laws, and that he intended to make locations for them and 
in their names, if he could find property open to entry. It is true 
they were not familiar with the mining laws and made no particular 
inquiry concerning same, nor after executing the powers of attorney 
did they manifest any particular interest in what had been done, if 
anything, thereunder, but signed such papers and receipts, and ac- 
cepted such sums of money as were presented and paid to them from 
time to time. Ail this may well bave been because of their confidence 
in their principal and his associâtes, and reliance upon the statements 
and représentations made to them. The fact that their confidence 
was misplaced does not render their acts fraudulent, and although 
McMurtry's conduct subséquent to the locations was not such as should 
hâve characterized the relations between a principal and his agent, 
he, nevertheless at ail times up to and for some time after the sale 
to the Associated Oil Company, and notwithstanding the indorsements 
on the checks and the other papers executed by the locators, treated 
them as the owners of the locations and dealt with them and the prop- 
erty as such. AU contracts and conveyances made by him were made 
and executed in the name and for and on behalf of his psincipals. He 
recognized their rights or claim to the property by from time to time 
seeking and obtaining releases and acquittances from them, and by 
causing to be issued to them stock in the Pacific Oil Lands Company, 
the holding corporation, and obtaining their consent to the corpo- 
rate meetings and distribution of dividends therein. In July, 1910, he 
259 F.— 23 
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freely adînowledged that, notwithstanding previous çonveyances made 
by and to him, the property was in fact held in trust by the grantees for 
the locators, and was willing to exécute and hâve executed déclara- 
tions to that effect. 

In making the locations and subséquent contracts in référence there 
to, the fair conclusion from the évidence, in my judgment, is that Me 
Murtry was acting for and on behalf of his principals and with no in- 
tention at that time of fraudulently acquiring the land or the pro- 
ceeds thereof for himself. It was not until it became apparent that a 
large sum of money could be reaHzed from the transaction that 
his avarice or cupidity seems to hâve influenced him to appropriate 
to his own use the bulk thereof, without accounting to his principals, 
and in violation of his trust. Clearly his conduct after location and 
discovery and sale of the property, however wrongful it may be, 
cannot relate back to and characterize as fraudulent the exécution 
of the powers of attorney or the locations made thereunder. Evidence 
in relation thereto was only admissible and can only be considered 
in so far as it tends to establish a fraudulent purpose at the time of 
the locations. United States v. Kettenbach, 208 Fed. 209, 125 C. C. 
A. 409. The locations were either fraudulent at the time they were 
made, or not at ail, and it is to that question the inquiry is to be con- 
fined. The law permits locations of mining claims in the names of 
persons not présent. Moore v. Hamerstag, 109 Cal. 122, 41 Pac. 805. 
When so made, ail the right or title any one can acquire by the location 
vests in the persons located. The interest, whatever it is, thus acquired 
becomes theirs, to dispose of as they please. Whiting v. Straup, 17 
Wyo. 1, 95 Pac. 854, 129 Am. St. Rep. 1093. When, therefore, a lo- 
cation was made by McMurtry in the name of his New York principals, 
they became immedîately vested with whatever right or title such loca- 
tion gave, in the absence of f raud or bad faith, and such title was not 
changed or rendered fraudulent by the subséquent failure of McMur- 
try to account to them for the proceeds of the property disposed of 
by him under his power of attorney, or by any secret or undisclosed 
purpose he may bave had with référence thereto. I conclude, there- 
fore, that upon the first two points the fîndings must be for the de- 
fendants. 

[11] Nor in my judgment is the claim that the particular location 
in controversy in this suit was for the benefit of the California Mid- 
way Oil Company, by enabling McMurtry to comply with his pre- 
vious contract with Mrs. McLeod and others, sustained by the testi- 
mony. The same question was raised in United States v. Thirty-l'wo 
Oil Co. (D. C.) 242 Fed. 730, involving the southeast quarter of section 
32. The case was decided on another point, but in the opinion it is 
said (242 Fed. 733) that "there can be no question from the évidence 
but what the alleged locations made in 1909 were not for the use and 
benefit of the named locators, but to enable McMurtry to consum- ■ 
mate and carry out the provisions of a contract made by him with Mc- 
Leod and others for the disposai of the property as heretofore stated." 
This observation was not necessary to the décision. It was, however, 
based upon the undisputed évidence in the then pending case, in which 
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McMurtry testified to the effect stated, but in the instant case his tes- 
timony is that since the trial of the former case he has verifiied his 
recollection of the matter f rom accessible data and that he was in errer 
in his former testimony; that as a matter of fact the locations were 
not made to enable him to carry out his previous contract, but because 
of an intention on his part to abandon the former locations and make 
new ones in the name of and for his New York principals, and neither 
the California Midway Oil Company or McLeod or his associâtes knew 
that the land was to be relocated until after the location had been 
made, and in this he is corroborated in the testimony of McLeod and 
others. 

So that upon the record as it now stands, and upon the testimony in 
the présent case, it appears that the locations made in 1909 were 
for the use and benefit of the New York locators, and not for the 
purpose of enabling McMurtry to consummate a previous contract 
made by him as attorney in fact for the Chicago locators. The so- 
called Chicago location of the property in controversy was but a 
paper location. No discovery had been made thereunder, and no work 
donc upon the property, except the moving of some material thereon 
by the California Midway Company, and therefore no right as against 
the government had vested in the locators. The property was still 
open to peaceable relocation, so that when McMurtry, acting as attor- 
ney in fact for the Qiicago locators, abandoned their location and re- 
located in the name of the New York principals, the latter became, 
from the date of such locations, entitled to whatever rights were thus 
acquired, and that was the right to explore for valuable minerai de- 
posit therein and to be protected while working towards discovery 
from forcible, fraudulent, surreptitious, or clandestine intrusion upon 
their possession. Union Oil Co. v. Smith, 249 U. S. 337, 39 Sup. Ct. 
308, 63 L. Ed. 635 (March 31, 1919); Consolidated Mutual Oil et al. 
v. United States, 245 Fed. 524, 157 C. C. A. 633. 

Bill of complaint is therefore dismissed. 



FISCHER V. PALMER, Alien Property Custodlan, et aL 

(District Court, M. D. Pennsylvanla. January Term, 1919.) 

No. 270. 

1. Wae (3=12 — Bill Brought by Enemy Alien — Alien Property Çustodian. 

A bill by an enemy alien, brought against the Alien Property Custodlan 
both indivldually and ollicially, must, where it solely eoinpPains of acts 
committed by him in his officiai capacity, be treated agalust him in his 
officiai capacity, of which the fédéral District Court would hâve jurisdie- 
tion ; the bill not being regarded as a suit against the United States. 

2. Wae ©=12 — Enemy Aliens — Alien Psopeety Çustodian. 

Under Trading with the Enemy Act Oct. 6, 191T (Comp. St. 1918, §§ 
3ll5%a-3ll5%.1), creating tlie office of Allen Property Çustodian, and 
providlng for the seizure and administration of alien property, and pro- 
viding for relief of those aggrieved by act of the Président or by suits 

<g=5Por other cases see Eame topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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at law or In equlty In the fédéral District Courts for the district in whlch 
the claimant résides, etc., action or suit can be maintained only in tlie 
District Court wliich Congresa specitied, for the remedy provided Is ex- 
clusive of ail others. 

3. Wak <S=>12 — Wah Powebs of Congbess — Seizure or Alien Peopbbtt. 

Trading with the Enemy Act Oct. 6, 1917 (Comp. St. 1918, §§ 3115y2a- 
3115%j), passed by Congress after déclaration of war with Germany, 
was a valid exercise of the war power ; It being permissible for Congress 
to provide for the seizure and administration of alien property. 

In Equity. Bill by Helen K. Fischer against A. Mitchell Palmer, 
individually and as Alien Property Custodian, and another. On mo- 
tion to dismiss bill. Motion allowed. 

Yale L. Schekter, of Philadelphia, Pa., Robert A. Stotz, of Eastdti, 
Pa., Ira Jewell Williams and Francis Shunk Brown, both of Phila- 
delphia, Pa., and J. Fred Schafifer, of Sunbury, Pa., for complainant. 

Rogers L,. Btirnett, U. S. Atty., of Stroudsburg, Pa., and Spier 
Whitaker, of Washington, D. C, for défendant. 

WITMER, District Judge. This case is under considération on 
motion to dismiss, based on jurisdictional grounds. 

Plaintiff filed a bill in equity, in which she has alleged that she is 
a native of Hanover, Germany, and intermarried with Adelbert W. 
Fischer, a native of Bremen, Germany, with whom she and her chil- 
dren hâve resided in the city of Philadelphia, Pa., since 1903 up to and 
until February, 1918, when her husband was interned in the custody 
of the United States government at Ft. Oglethorpe, Ga., and that she 
has remained and is now a résident of the city of Philadelphia. It 
is further stated that the défendant, A. Mitchell Palmer, is a citizen 
and résident of Stroudsburg, Pa., and is serving as Alien Property 
Custodian, having been appointed to such office pursuant to the act 
of Congress approved October 6, 1917 (40 Stat. 411, c. 106 [Comp. 
St. 1918, §§ SllSysa-SllSVaj]), known as the "Trading with the 
Enemy Act." 

Briefly stated the material allégations of the bill are that — 

I. The plaintiff is the owner of 995 shares (of the par value of $100 
per share) of the capital stock of the Schutte & Koerting Company, 
a Pennsylvania corporation in business at Philadelphia and Cornwells, 
Pa. ; such stock having been assigned and transf erred to complainant 
by her father, Ernst Koerting, on or about February 14, 1917, prior 
to the beginning, and not in contemplation, of the présent war be- 
tween the .United States and Germany, in pursuance of a contract of 
upwards of a year's standing preceding its consummation. 

II. That after the déclaration of war, to wit, on February 23, 1918, 
the défendant, assuming to act under the act of Congress of October 
6, 1917, known as the "Trading with the Enemy Act," took posses- 
sion of the property, assets, etc., of the said Schutte & Koerting Com- 
pany, together with its capital stock, including the 995 shares alleged 
to be owned by complainant, and caused to be elected directors of 

^ssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered DIgests & Indexes 
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said corporation, and is through them carrying on the business of 
such corporation. 

III. That the Alien Property Custodian has advertised for sale 
and is about to sell the assets and property so talcen over by him, 
though it is alleged the business is on sound financial basis, and there 
being no danger of loss or waste, thereby threatening great and ir- 
réparable injury to the complainant. 

Praying — 

(a) That process be allowed in the form of a subpœna, directed to 
A. Mitchell Palmer, as Alien Property Custodian, and Schutte & 
Koerting Company, to appear and answer the bill of complaint. 

(b) That the cloud upon the title of said shares of stock and prop- 
erty advertised be removed and quieted. 

(c) That the action of the défendant Palmer may be declared il- 
légal and in violation of complainant's rights; that an injunction is- 
sue enjoining and restraining the said company and the said Palmer, 
as Alien Property Custodian, from selling and offering for sale the 
property and stock of such corporation advertised. 

On filing the bill December 13, 1918, a preliminary injunction was 
avirarded, and on March 10, 1919, no service having been obtained 
on any of défendants, the United States attorney, representing A. 
Mitchell Palmer, individually and as Alien Property Custodian, ap- 
pearing de bene esse and only for the purpose, moved the court to 
dismiss the bill of complaint. 

[1] While the action stands against A. Mitchell Palmer, individu- 
ally and as Alien Property Custodian, the bill discloses a suit against 
him alone as Custodian. To regard it otherwise would be inconsist- 
ent with the allégations of the bill; and it would be futile to hold 
otherwise, since the prayer of the bill could not be enforced against 
Palmer individually. The acts committed and threatened by him, as 
alleged by complainant, were done under right or color of authority 
of his office, and whether he exceeded his authority or acted without 
authority as such officer is the question presented by the bill. While 
it may not be regarded as a suit against the United States, in the 
light of the distinguishing case of Phila. Co. v. Stimson, Secretary 
of War, 223 U. S. 605, 32 Sup. Ct. 340, 56 L. Ed. 570, yet being a 
challenge of his authority to do the things of which complaint is 
made, it may be maintained, as was done in that case, against the offi- 
cer of the government, provided this court of this jurisdiction has 
power to entertain it. 

[2] The act of Congress creating the office of Alien Property Cus- 
todian, in defining, regulating, and punishing trading with the enemy, 
and providing for the seizure and administration of such alien prop- 
erty, affords those aggrieved thereby a full and complète remedy and 
opportunity to hâve such grievances adjudicated. If the Président, 
who is, by the act, invested with power over ail alien enemy property, 
does not afïord relief to a claimant, such claimant may prosecute his 
suits at law or in equity to establish any right, title, or interest which 
he may hâve in such money or property in the District Court of the 
United States for the district in which such claimant résides, or, if 
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a corporation where it has its principal place of business, and if 
suit shall be so instituted then the money or other property of tlie en- 
emy, or ally of enemy, against whom such interest, right, or title is 
asserted, or debt claimed, shall be retained in the custody of the Allen 
Property Custodian, or in the treasury of the United States, etc. 
That the provisions of the act were intended to afford adéquate pro- 
tection to the property of deserving alien enemies residing in this 
country, and corresponding relief when erroneously seized, is ap- 
parent, and it is not doubted but that such protection and relief is to 
be sought and obtained exclusively in the District Court of the habitat 
of the claimant. 

In the case of United States v. Congress Construction Co., 222 U. 
S. 199, 32 Sup. Ct. 44, 56 L,. Ed. 163, wherein the question was pre- 
sented to court whether or not exclusive power was vested in the 
court designated, under Materialmen Act Aug. 13, 1894, c. 280, 28 
Stat. 278, as amended by Act Feb. 24, 1905, c. 778, 33 Stat. 811 
(Comp. St. § 6923), providing action on the bond should be brought 
in the court of the district in which said contract was to be performed, 
and not elsewhere, the court held that ,the provision restricting the 
place of suit opérâtes pro tanto to displace the provision upon that 
subject in General Jurisdictional Act Aug. 13, 1888, c. 866, § 1, 25 
Stat. 433. The United States having provided a remedy for violated 
rights likely to occur in the enforcement of the provisions of the act, 
relative to the property of alien enemies, and having consented to be 
svied in a designated court, to the end that injustice may not be donc, 
the remedy provided and the court designated must be regarded as 
exclusive of ail others. Haycraft v. United States, 89 U. S. (22 
Wall.) 81, 22 L. Ed. 738; Wells v. Roper, 246 U. S. 336, 38 Sup. Ct. 
317, 62 L. Ed. 755. 

[3] Without regard to complainant's ability or standing to question, 
it is not doubted that the action of Congress enacting the Trading 
with the Enemy Act was a legitimate exercise of its war power. The 
déclaration of war placed the nations concerned in a state of hostil- 
ity, producing a state of war, and conferred those rights which war 
confers; some of them being, as conferred by the Constitution upon 
Congress, to make rules respecting capture on land and water. As 
was said by Justice Strong, in Miller v. United States, 78 U. S. (11 
Wall.) 305, 20 L. Ed. 135, speaking of the power "to déclare war, 
grant letters of marque and reprisai, and make rules respecting cap- 
tures on land and water" : 

"Upon the exercise of thèse powers no restrictions are imposed. Of course 
the power to déclare war involves the power to prosecute it by ail means 
and in any manner in which war may be legitimately prosecuted. It there- 
t'ore includes the right to seize and conflscate ail property of an enemy, and 
: tp dispose of it at the will of the captor. This Is and always has been an un- 
doubted belligerent right. If there were any uncertainty respecting the ex- 
istence of such a right it would be set at rest by the express grant of power 
to make rules respecting captures on land and water." 

The subject does not call for argument. It seems sufficient to ob- 
serve that the exercise of the power assumed by Congress is sanction- 
ed by practice, dating from the American Révolution, and has been 
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upheld by a long line of décisions, as disclosed in Brown v. United 
States, 8 Cranch, 110, 3 L. Ed. 504, Miller v. United States, 11 Wall. 
268, 20 L. Ed. 135, and Salamandra Ins. Co. v. N. Y. Eife Ins. & Trust 
Co. (D. C.) 254 Fed. 852. 

The motion to dismiss is allowed. 



TJNITED STATES v. RANIBR BREWING CO. et aL 
(District Court, N. D. Californla, First Division, July 28, 1919i) 

No. 7824. 

1. Intoxicatino Liquoks <S=1T — Constitutionai, IjAW — Wae Time Prohibi- 

tion ACT. 

Tlie War Time Proliibition Act of November 21, 1918, I3 constitutional. 

2. iNToxiOATiNQ LiQuoRs <S=>134 — Wab Time Pbohibition Act — Constktjc- 

TioN — Liquoks Peohibited. 

Tbe War Time Proliibition Act of November 21, 1918, preventlng the 
sale of béer, wiue, and other Intoxicatiiig liquors, etc., refers only to béer 
and wine whicli is in fact intoxicating. 

Information by the United States against the Ranier Brewing 
Company, a corporation, Louis Henrich, and R. Samet. Demurrer 
to information sustained. 

Annette Abbott Adams, U. S. Atty., and Frank M. Silva, Asst U. 
S. Atty., both of San Francisco, Cal. 
Théodore A. Bell, of San Francisco, Cal., for défendants. 

SAWTELEE, District Judge. The information charges that the 
défendants, in violation of the Act of Congress of November 21, 
1918 (40 Stat. 1045, c. 212), sold for beverage purposes, and not for 
export, béer which contained as much as one-half of 1 per cent, of 
alcohol by weight and volume. It does not allège that said béer was 
intoxicating, and it is the contention of the prosecution that it is not 
necessary to se allège. The défendants contend that their demurrer 
to the information should be sustained, because said act of Congress 
is unconstitutional and void, and because said act does not prohibit 
the sale of nonintoxicating béer. 

[1] In the case of Ranier Brewing Co. v. Adams, United States 
Attorney, et al.,^ I held the act to be constitutional, and refused 
to enjoin said United States attorney from instituting prosecutions 
thereunder, and after a careful considération and examination of 
the authorities I am more than ever convinced that the act is 
constitutional. The act was passed for the purpose of conserving 
the man power of the nation and to increase efficiency in the produc- 
tion of arms, munitions, ships, food, and clothing for the army and 
navy. In order to accomplish this purpose, namely, of conserving 
man power and increasing efficiency, as aforesaid — in other words, 

1 The opinion in tbis case was announced from ttie bench, was not reduced to 
writlng, and heiice was not reported. 
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to approximate 100 per cent, efficiency — Congress came to the conclu- 
sion that it was necessary that a law should be enacted prohibiting 
for a limited period the manufacture and sale of intoxicating liquors 
for beverage purposes. Thereupon Congress enacted : 

"That after June 30, 1919, until the conclusion of the présent war ana 
thereafter until the termination of demobilization, the date of which shall bo 
determined and proclaimed by the Président of the United States, * * » 
it shall be unlawful to sell for beverage purposes any distilled spirits." 

The act further provides that: 

"Durlng sald time no distilled spirits held in bond shall be removed there- 
from for beverage purposes except for export." 

[2] It is thus clearly shown that Congress had very definitely de- 
termined that after June 30, 1919, and until the termination of de- 
mobilization, distilled spirits should not be sold for beverage purposes. 
To further aid in carrying out the declared purpose of the act, namely, 
"to conserve the man power of the nation and to increase efficiency," 
as aforesaid, it was provided in said act that: 

After May 1, 1919, and "until the termination of demobilization, • * » 
no grains, cereals, fruit, or other food producf shall be used in the manufacture 
or production of béer, wine, or other Intoxicating malt or vinous liquor for 
beverage purposes." 

It M^as further provided in the act — and it is this provision that 
défendants herein are charged with having violated — that : 

"After June 30, 1919, until the conclusion of the présent war and there- 
after untîl the termination of demobilization, the date of which shall be de- 
termined and proclaimed by the Président of the United States, no béer, 
wine, or other intoxicating malt or vinous liquor shall be sold for beverage pur- 
poses except for export." 

Keeping in view the purpose of the act, Congress added this pro- 
vision : 

"After the approval of this act, no distilled, malt, vinous, or other Intoxicat- 
ing liquors shall be Imported Into the United States durlng the continuance 
of the présent war and period of demobilization." 

The Word "béer" is omitted from this provision, and the word 
"malt" is substituted therefor. I think Congress was not interested 
in providing against the importation of malt liquors containing, we 
shall say, one-fourth of 1 per cent, of alcohol, but against the impor- 
tation of intoxicating liquors. Manifestly, the words "other intox- 
icating liquors" relate to and qualify the preceding word "malt," 
so that only intoxicating malt liquors were within the statute. 

After a careful analysis of the statute under which this prosecution 
has been brought, I hâve concluded that the words "or other intoxi- 
cating malt or vinous liquors" qualify the preceding words "béer" 
and "wine," and that it is not unlawful to sell béer which is not 
intoxicating. Therefore to bring béer within the prohibition of the 
act the information should allège that it was intoxicating. It does not 
so allège, and therefore I sustain the demurrer. 

It must not be understood, from anything I hâve said, that I hâve 
held that it is lawful to sell béer which contains 2% per cent, alcohol 
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by weight or volume, or that it is lawful to sell béer which contains 
one-half of 1 per cent, alcohol. I bave simply held that it is not un- 
lawful to sell béer which is not intoxicating. The Commissioner of 
Internai Revenue has held that "a beverage containing one-half of 
1 per cent, or more of alcohol by volume will be regarded as intox- 
icating." The Department of Justice is in accord with that holdings 
and is making conscientious efforts to hâve the court adopt that view. 
The case at bar, no doubt, will be appealcd to the Suprême Court. 
Should the Suprême Court adopt the government's contention, and 
hold that ail who hâve manufactured béer containing as much as one- 
half of 1 per cent, of alcohol are guilty of violating the act of No- 
vember 21, 1918, they may find prison sentences awaiting them, and 
it might be well for those who are so engaged to pause and consider 
whether the money to be made is sufficient to justify the risk. A court 
might not, under ail the circumstances, look upon their pleas for 
leniency with any great degree of compassion. 



HAUBERT T. BALTIMORE & O. R. CO. et al. 

(District Court, N. D. Olilo, E. D. September 3, 1919.) 

No. 10053. 

1. RAn.BOADS (^=351/2, New, vol. 6A Key-No. Séries — Fedebal Contkoi^ — Ac- 

tion AgAINST DiIîECTOB GENERAI/ — CONSENT. 

Tliough action agninst the" Director General of Rallroads, based on his 
contract or act, he in effect against the United States, the requislte con- 
sent and antlioritv for sueh action is Riven by Fédéral Control Act March 
21, 1918, § 10 (Comp. St. 1918, § 3115%j). 

2. Raii.roads <S=>5V4, New, vol. 6A Key-No. Séries— Fedebal Contbol — Lia- 

BILITY OP RAILROAD FOR PUBLIC AGENTS' ACTS. 

Within Fédéral Control Act March 21, 1918, § 10 (Comp. St. 1918, § 
3115%]'), subjecting carriers, while under fédéral control, to ail liabilitles 
as common carriers, except so far as may be Ineonsistent with the pro- 
visions of the act, and perinlttlng actions to be brought and judgments 
rendered as now provided by law, It would be inconsistent with ail the 
provisions of the act to subject a rallroad company to llabllity for acts 
and conduct of public agents operatlng Its property under fédéral control. 

3. Eailboads i©=»5%, New, vol. 6A Key-No. Séries — Fedebal Conteol — ^Lia- 

BIUTIES FROM OPERATION — ACTION. 

Liabilitles due to opération of rallroad by the agencles having pos- 
session by virtue of the acts creating and authorizing fédéral control are 
not those of the rallroad conipany, and suit thereon may not be brought 
against it and prosecuted to judgment ; but a clalmant is limited to rlght 
of action against the fédéral control agency and to such sources of pay- 
ment as are provided by the Fédéral Control Act (Comp. St. 1918, §§ 
3115%a-3115%p). 

At Law. Action by John Haubert, administrator of Rose Haubert, 
deceased, against the Baltimore & Ohio Railroad Company and Walk- 
er D. Hines, Director General of Railroads. On demurrer as to 
défendant Railroad Company. Demurrer sustained. 

C=3For other cases see same toplc à KEY-NUMBBR in ail Key-Numbered DIgests & Indexes 
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Amerman & Mills, of Canton, Ohio, for plaintiff. 
J. M. Lessick and Charles L,essick, both of Cleveland, Ohio, for de- 
fendant. 

WESTENHAVER, District Judge. Plaintiff's cause of action is 
based on the alleged wrongful death of Rose Haubert, which occurred 
during the period of fédéral control, and is alleged to hâve been due 
to the négligent opération of a raihvay train of the Baltimore & Ohio 
Railroad Company, operated by the Director General of Railroads 
under said fédéral control. The question presented and argued is 
whether or not the liability for this cause of action can be asserted 
against the Baltimore & Ohio Railroad Company, and prosecuted to 
judgment against it, rather than against the Director General of 
Railroads. Disregarding ail question of form, I deem it proper to ex- 
press a final opinion upon this question. 

It is now conclusively settled that complète possession and control 
of ail such railway lines as are under fédéral control, and not a divided 
possession and control, hâve been transferred to the United States 
by virtue of the act of August 29, 1916 (Comp. Stat. § 1974a), the proc- 
lamation of the Président of December 26, 1917 (Comp. Stat. 1918, § 
1974a), the act of March 21, 1918 (Comp. Stat. 1918, § 3115%a, and 
foîlowing sections), and the Présidents proclamation of March 29, 
1918. It seems equally clear that ail Hability for ail actions of the Di- 
rector General of Railroads during fédéral control is imposed upon 
the United States, and does not remain upon the railroad company, 
which has thus been entirely ousted from the possession, control, and 
opération of its property. 

AU moneys and other property derived from the opération of rail- 
way lines under fédéral control are the property of the United States. 
A revolving fund of $500,000,000 is appropriated, which, together 
with any funds available from operating income, are to be used to 
pay the expenses and liabilities of the railway lines while under féd- 
éral control. Ail obligations and liabilities incurred or created during 
fédéral control are to be paid therefrom by the Director General, and 
not by the railway company, excepting only such taxes as are excluded 
by section 1 of the act of March 21, 1918, and certain other previously 
existing obligations of the railway company not necessary to be men- 
tioned specifically. Section 1 also authorizes the making of agree- 
ments with the railway companies whereby they are insured compensa- 
tion for the use of their property during fédéral control, not exceed- 
ing a sum équivalent as nearly as possible to the average annual rail- 
way operating income for the three years ending June 30, 1917. Pro- 
vision is also made for ascertaining and adjusting this compensation 
during the period, or in the event such agreements are not made. 

[1,2] Manifestly it seems to me that in view of thèse conditions no 
liability exists against the railroad company itself for a personal in- 
jury due to opération under fédéral control, and that no judgment can 
be rendered therefor which wlll become a lien upon the corpus of its 
property or payment compelled therefrom. If this were done, the 
resuit would be that one person's property would be taken without his 
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consent and without compensation to pay the debt of another. Liabili- 
ties thus arising during fédéral control, it must be conceded, are in 
substance dehts of the United States, notwithstanding, for pùrposes 
of administration, the control and opération of the railroads hâve been 
vested in an officiai called the Director General of Railroads. An 
action against the Director General, based upon any contract or act of 
his, it may be admitted, is, in effect, a suit against the United States. 
See opinion of Rugg, C. J., in Public Service Commission v. New Eng- 
land Telegraph & Téléphone Co., 232 Mass. 465, 122 N. E. 567, affirm- 
ed United States Suprême Court June 2, 1919, in MacLeod et al. v. 
New England Téléphone & Telegraph Co., 250 U. S. 195, 39 Sup. Ct. 

511, 63 L. Ed. ; aîso Northern Pacific Railwav Co. v. State of 

North Dakota, 250 U. S. 135, 39 Sup. Ct. 502, 63 L. Éd. - — , in United 
States Suprême Court, decided June 2, 1919, and cases cited. 

An action cannot, of course, be maintained against the United States, 
except by its consent. This consent and authority to sue is conferred 
by Fédéral Control Act March 21, 1918, § 10 (Comp. St. 1918, § 
^115%j). No difficulty is perceived why the remedy thus conferred 
is not adéquate ; but if inadéquate, and f urther remédies, both in suing 
and in obtaining payment, are needed to give fuU relief, they must be 
sought from that authority which confers the right to sue the United 
States. Section 10, it is true, subjects carriers while under fédéral 
control to ail laws and liabilities as common carriers, whether arising 
under state or fédéral law or common law, except so far as may be in- 
consistent with the provisions of that act or any other act applicable, to 
such fédéral control, or with any order of the Président. The second 
sentence of this section permits actions at law or suits in equity to be 
brought and judgments rendered as is now provided by law. The 
first sentence relates to liabilities, and the second to the manner in 
which they may be enforced. 

If the words "common carriers" mean the railway companies 
themselves, as distinguished from the agency provided by the act for 
operating 4he railway lines, it is none the less true that they are 
made subject only to such liabilities as are not inconsistent with 
the provisions of the act itself. It may be consistent to subject 
the railway companies to Habilities created by themselves or exist- 
ing before being ousted from the possession and control of the prop- 
erty; it would be inconsistent with ail the provisions of the act 
to subject them to liabilities for the acts and conduct of pubHc agents 
operating their property under fédéral control. It follows that the 
provisions of this section do not impose a liability upon the rail- 
way companies for acts of the Director General of Railroads and 
his agents, because so tô do would be inconsistent with the provisions 
of this act. Assuming, however, a liability, the second sentence pré- 
serves the right to sue and obtain judgment in any manner now provid- 
ed by law ; and this right, I hâve held in other cases before me, can- 
not be modified or limited by orders of the Director General, as was' 
attempted by General Orders 18, 18a, and 26. 

This last holding accords with that of District Judge Mungef in 
Friesen v. Chicago, R. I. & P. Ry. Co., 254 Fed. 875, and Judge Bene- 
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dict, of the New York Suprême Court, in Benjamin Moore & Co. v. 
Atchison, Topeka & Santa Fé Railway Co., 106 Mise. Rep. 58, 174 
N. Y. Supp. 60. I hâve also held that Order No. 26 was an appeal only 
to the discrétion of the trial judge as to whether or not an action 
should be stayed or continued, and in this my holding accords with that 
of Circuit Judge Manton in Harnick v. Pennsylvania Railroad Co., 
(D. C.) 254 Fed. 748, and District Judge Mayer in Cocker v. New 
York, O. & W. Railway Co., 253 Fed. 676. 

[3] My conclusion is that liabilities due to opération by the agencies 
having possession by virtue of the acts creating and authorizing féd- 
éral control are not liabilities of the railroad companies that hâve been 
ousted from such possession and control, that suits cannot be brought 
against such companies and prosecuted to judgment against them, and 
that such claimants are limited to a right of action against the fédéral 
control agency and to such sources of payment as are provided by the 
Fédéral Control Act. In this conclusion I am supported by District 
Judge Munger, in Rutherford v. Union Pacific Railroad Co., 254 Fed. 
880, and Judge Benedict, of the New York Suprême Court, in Sagona 
v. Pullman Co., 174 N. Y. Supp. 536, and Oyler et al. v. C, C, C. & 
St. L. Ry. (Superior Court, Cincinnati) 17 Ohio Law Rep. 356. 

Such holdings to the contrary as I hâve seen do not seem to me to 
be based on Sound reasoning and should not be followed. This 
conclusion, it has been suggested, may leave injured persons without 
adéquate redress when fédéral control is terminated. It will not be 
assumed that the United States will terminate fédéral control and 
cover into the United States treasury the residue of the revolving' fund 
and excess income, if any, without providing for debts and liabilities 
incurred during fédéral control. Yet if such a contingency happens 
the remedy must be sought otherwise than through judicial législation. 

The demurrer of the défendant railroad company will be sustained. 
An exception may be noted. 



McCAETHY & FISCHER, Inc., v. WHITE et al. 

(District Court, S. D. New York. July 2, 1919.) 

No. 480. 

Copyrights <®=340 — Musical Composition— Abandonment to Ptjblio. 

Tlie public performance of a musical composition is not an abandon- 
ment of the composition to ttie public, wliich will invalidate a subsé- 
quent copyright. 

In Equity. Suit by McCarthy & Fischer, Incorporated, against 
George White and L^u Holtz. On motion foi* preliminary injunction. 
Granted. 

Nathan Burkan, of New York City, for complainant. 

O'Brien, Malevinsky & Driscoll, of New York City, for défendants. 

AUGUSTUS N. HAND, District Judge. This is a motion for an 
injunction pendente lite because of the alleged infringement of a copy- 

<g=3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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righted musical composition belonging to the complainant. The af- 
fidavits seem to show that the défendants had caused the composition 
to be sung by défendant Hoitz at vaudeville performances, at the re- 
quest of the complainant, for several weeks prior to copyright. He had 
received a copy of the song to enable him to render it, as part of the 
entertainment he was giving while in the employment of the défend- 
ant White. Proof, by affidavit, is also offered by the défendants that 
during the same period other persons sang it at public performances, 
with the consent of the complainant and the authors. Holtz also swears 
that after the date of copyright the complainant, in substance, request- 
ed him to agrée to use the song in his vaudeville performances for the 
entire season, and he promised to do this. He admits, however, that 
the alleged promise, which complainant dénies ever making, was made 
on an occasion when he was asked by complainant to give up singing 
the song liecause his performance interfered with another. Prior to 
the tiine of the alleged promise, Holtz certainly had no more than a 
revocable license. 

The défendants insist that the présentation of the. song by Holtz in 
vaudeville prior to the date of copyright was a complète dedication to 
the public. It is, however, well settled that the public performance of 
a dramatic or musical composition is net an abandonment of the com- 
position to the public. Ferris v. Frohman, 223 U. S. at page 435, 32 
Sup. Ct. 263, 56 L. Ed. 492 ; Crowe v. Aiken, 2 Biss. 208, Fed. Cas. 
No. 3,441 ; Palmer v. De Witt, 47 N. Y. at page 543, 7 Am. Rep. 480 ; 
Thomas v. Lennon (C. C.) 14 Fed. at page 851 ; Carte v. Ford (C. C) 
15 Fed. at page 442. Only a publication of the manuscript will 
amount to an abandonment of the rights of the author and a transfer 
of them to the public domain. It was not such a publication to give 
the song to a limited number of artists to sing prior to the date of copy- 
right. There is no évidence or probability that any of the copies were 
sold, or that they were given out for any purpose but a limited use by 
a few vaudeville artists. Werckmeister v. American Lithographie Co., 
134 Fed. 321, 69 C. C. A. 553, 68 L. R. A. 591 ; Press Publishing Co. 
V. Monroe, Il Fed. 196, 19 C. C. A. 429, 51 L. R. A. 353. Because 
there was no publication, but only a performance of the musical com- 
position, the authorities as to dedication relied on by the défendants 
are quite inapplicable. 

The second défense of a license is, I think, equally fragile. A 
theoretical considération for the alleged promise of Holtz to sing the 
song during the entire season might be worked out more naturally than 
as related by Holtz, if complainant were said to have given some 
promise in return. I am asked to believe that complainant granted 
an oral license in prsesenti without any substantial considération in re- 
turn — not for a promise to sing and pay a royalty, but only to sing a 
song which had been advertised already by well-known singers. I 
think complainant's conceded légal title, supported by his affirmation 
that no such agreement was ever made, furnishes sufficient proof to 
offset such an illusory license, and to justify a preliminary injunction, 
which I accordingly grant ; the bond to be fixed on the settlement of 
the order. 
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SILL V. KENTUCKY COAL & TIMBEE DEVELOPMENT CO. 

(District Court, E. D. Kentucky, at Covington. October 25, 1915.) 

No. 2981. 

Corporations ®=3553(2) — Receiver — "Insolvent" — ^Discrétion or Court. 

The discrétion given the ehancellor by Act De!. March 25, 1901, to 
appoint a receiver whenever a corporation shall be insolvent, wUl not 
be exercised where the corporation Is not "insolvent," in the sensé that 
its liabiliiies exceed Its assets. tliough It may be unable to meet its obliga- 
tions as they become due, and where no misnianagemeùt by the officers is 
shown. 

[Ed. Note. — For other définitions, sea Words and Phrases, First and 
Second Séries, Insolvent.] 

In Equity. Suit by Dunkin H. Sill against the Kentucky Coal & Tim- 
ber Development Company for the appointment of a receiver to ad- 
minister the assets of défendant. On defendant's motion to dismiss. 

Motion sustained. 

Selligman & Selligman, of Louisville, Ky., for plaintifï. 
S. D. Rouse, of Covington, Ky., for défendant. 

COCHRAN, District Judge. This cause is before me on motion of 
défendant to dismiss. The relief sought is the appointment of a re- 
ceiver to administer the assets of the défendant. The plaintifï is a 
créditer and stockholder. His debt is not due. 

The right to the relief sought is based on the act of March 25, 1901, 
of the State of Delaware, of which state the défendant is a corporation. 
That act authorizes the appointment of a receiver "whenever a cor- 
poration shall be insolvent." According to the allégations of the bill 
the défendant is insolvent, in the sensé that it is unable to meet its ob- 
ligations as they may mature, It is not insolvent in the sensé that its 
liabilities exceed its assets. Its solvency in this sensé is unquestioned. 
If such is the .sensé in which the word "insolvent" is used in the act, the 
motion to dismiss should be sustained, as the case does not come with- 
in the act. But I do not f eel called on to détermine the question as to 
the sensé in which the word is so used, for otherwise the plaintifï is 
not entitled to the relief sought. The act provides that in such con- 
tingency "the ehancellor * * * may at any time, in his discré- 
tion," appoint a receiver. I do not think a case is presented for the 
exercise of this discrétion in appointing a receiver. No mismanage- 
ment on the part of the officers of the défendant is charged. And I 
see no good purpose that the appointment of a receiver will serine. It 
may do harm. 

The motion to dismiss is sustained. 

©:s>For otber cases see same toplc & KEY-NUMBER in ail Key-Numbeied DlBRSts & Indexes 
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THE MAIPO. 

(District Court, S. D. New York. February 21, 1919.) 

Inteenational Law (®==>10 — Jueisdiction in Rem — Vessels of Foeeign Gov- 
ernment. 

A ves.sel ownpd aud operated by a foreign sovereign state, althongh 
engagea In the business of a common carrier, is exempt from seizure ou 
process lu rem from an admiralty court of tlie United States in a suit by 
a private individual, whether based on coutract or tort. 

In Admiralty. Suit by the Commercial Shipping Company against 
the steamship Maipo. On motion to discharge respondent vessel 
from the custody of the United States marshal under process in rem 
on représentations that she belongs to the Republic of Chile. Motion 
granted. 

See, also, 252 Fed. 627. 

Burlingham, Veeder, Masten & Fearey, of New York City, for the 
motion. 

Macklin, Brown & Purdy, of New York City, opposed. 

HOUGH, Circuit Judge (orally). Speaking strictly or technically, 
I think there is no légal différence between the aspect of affairs when 
the Maipo was brought to the attention of this court the last time 
(when Judge Mayer wrote an opinion), and the circumstances now 
presented. 

It is true that on the previous occasion, when an endeavor to seize 
the Maipo was made, libelant was a shipper, who presumably knew that 
he was dealing with the Chilean government and not with a private ship- 
owner, when he entered into the business which was the basis of his 
asserted maritime lien, whereas in this case the maritime lien is ad- 
vanced by a stranger, and arises out of a tort. 

Maritime liens arise in divers ways, but they are ail the same when 
once created, and the reason for a seizure is always the same, viz., 
that the person who has a maritime Hen, whether it arises in tort 
or in contract, has a proprietaiy interest in the res, and as such is 
entitled to establish it (after taking possession of the res) through a 
court proceeding. 

Consequently; I should feel myself bound by the previous Maipo 
décision, and other décisions in this court, entirely irrespective of such 
views as I may entertain as to the justice, propriety or wisdom of any 
extension of this branch of the law ; but, in truth, since I am sitting 
hère in admiralty, and will be for some time yet, I think the bar is en- 
titled to know that I do not think the enormous extensior jf sovereign 
privilège demanded by vessels in ail kinds of business of late months 
and years indicates any change or advance in the law at ail. The law 
remains the same. What has changed is the view which the govern- 
ments of the world assume toward public duties or public enterprises. 

Why was a war vessel exempt from seizure? Not because it was a 
war vessel, but because it was a part of the exercise or manifestation of 
sovereign power. 

^saFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered 01gests & Indexes 
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Why îs any other vessel exempt? Why may any other pièce of 
property be exempt? For the same reason, just as the sovereign him- 
self is exempt. 

Now, it may be the opinion of counsel, as it assuredly is my opin- 
ion, that when a sovereign republic, empire, or whatnot, goes into 
business and engages in the carrying trade, it ought to be subject to 
the liabilities of carriers just as much as any private person; but I 
think it must be plain that if I, in my officiai capacity, were to assert 
that view and enforce it, I would be assuming (in this case), as one of 
the humbler officers of the government of the United States, to de- 
fine for the Republic of Chile what that republic should consider to 
be a governmental function. 

If the Republic of Chile considers it a governmental function to go 
into the carrying trade, as would appear to be the case hère, that is 
the business of the Republic of Chile ; and if we do not approve of it, 
if we do not like it, if we do not wish any longer to accord that re- 
spect to the property so engaged, which has hitherto been accorded 
to government property, then we must say so through diplomatie chan- 
nels, and not through the judiciary. Otherwise, the judiciary are real- 
ly contributing to what might become, under conceivable circumstances, 
a casus belli. 

Therefore, I feel, not only because there is no distinction between 
this case and the previous décision in the Maipo Case, but for the 
greater reason that the question is not justiciable, but diplomatie, that 
the motion must be granted, however hard it may be upon private per- 
sons; and I do think it is very hard. 

An order may be submitted to the effect that it appearing to the 
court, upon the return of the order to show cause herein, that the pro- 
cess in this case having been inadvertently issued, in the sensé that 
it was issued without knowledge of the facts now before the court, 
such process is set aside, upon the ground that the court is without 
jurisdiction to proceed by process in rem against the steamship Maipo, 
because the same is the property of and a portion of the sovereignty 
of the Republic of Chile, a country with which the government of the 
United States of America is on terms of peace and amity. 
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THE CARLO POMA.» 

(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 

No. 234. 

International IjAw <s=5l0 — Admiualty — Jubisdiction in Rem: — Vessels of 

FOREIGN SOVEREIGN. 

A vessel owned and operated by a forelgn sovereign Is exempt from 
selzure on process in rem from au admiralty court of tlie United States. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Guiseppe Cavallaro against the steamship Carlo Poma ; the 
Kingdom of Italy, claimant. From an order staying exécution of 
process, libelant appeals. Affirmed. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar, 
of New York City, of counsel), for appellant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Van 
Vechten Veeder, of New York City, of counsel), for the Carlo Poma. 

Befofe WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is a libel filed against the Italian 
steamer Carlo Poma by Cavallaro, the shipper of 10,712 boxes of 
lemons from Messina to New York, delivered in a damaged condition, 
owing as alleged to négligence in loading, stowage, custody, and care, 
as well as to unseaworthiness of the steamer. 

The Italian Ambassador suggested to the court: 

"Count V. Macchl Dl Cellere, Ambassador of the Kingdom of Italy to the 
United States of America, through Burlingham, Veeder, Masten & Fearey, 
proctors appearing specially for the Italian Steamship Carlo Poma, respect- 
fully suggests to the District Court of the United States for the Dis- 
trict of New York, that said steamship Carlo Poma at ail the times mentloned 
In the libel was, and now is, owned by the government of the Kingdom ot 
Italy, being registered in the name of the Italian State Rallways, a branch of 
said government, and in the possession of the government of the Kingdom of 
Italy, In the persou of a master employed and pald by said government, and 
wholly manned and operated by a crew employed and paid by said government, 
which said steamship is to transport back to Italy a cargo belonging to the 
government of the Kingdom of Italy. 

"Wherefore, It Is respectf ully suggested and prayed that said steamship be re- 
leased from any selzure made and declared immune from process. 

"Done at the Embassy of the Kingdom of Italy. Washington, D. O., Sep- 

tember , 1918. 

"[Seal Italian Embassy.] Macchl Dl Cellere." 

This suggestion was accompanied by the following certificate from 
the Secretary of State: 

"To Ail to Whom Thèse Présents shall Come — Greeting: 

"I certlfy that Count V. Macchl Di Cellere, whose name Is subscribed to the 
paper hereto annexed, is duly accredlted to Ihls government as Ambassador 
Extraordinary and Plenlpotentlary from the Kingdom of Italy. 

"In testimony whereof, I, Robert Eanslng, Secretary of State, hâve here- 
unto caused the Seal of the Department of State to be afflxed and my nanle 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
•Certiorari granted 250 U. S. — . 40 Sup. Ct. 14, 64 L. Ed. — . 
259 F.— 24 
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subscribed by the chlef clerk of the sald department, at the clty of Washington 
this 26tli day of September, 181S, , 

"[Seal.] Robert Lanslng, Secretary o( State, 

"By Ben. G. Davis, CMef Clerk. 
"For the contents of the annexed document the department assumes no re- 
sponslbility." 

Proctors for the Kingdom of Italy, appearing specially, moved for 
an order staying the exécution of process. This is an appeal from the 
order of Judge Hough granting the motion. 

That the suggestion was sufficient proof of the statements contain- 
ed in it is not seriously contested. We accept it as verity. 

We are concerned in tliis case only with property of a foreign sov- 
ereign. The appellant contends that a vessel of a foreign sovereign 
not being a war vessel or at the time performing public duties but en- 
gaged in carrying cargo commercially is not entitled to immunity from 
suit. The English courts go the whole way in refusing process against 
property of a foreign sovereign under any circumstances. This be- 
cause of the international comity due from one sovereign to another. 
The Parlement Belge, Law Reports, 5 P. D. 197; The Jassy (1906) 
P. 270. 

The law of the United States is the same, except that the immunity 
of property of a sovereign, whether the United States or a foreign 
sovereign, dépends, not merely upon the cwnership, but also upon the 
actual possession by the sovereign of the property at the time process 
is served. The Davis, 10 Wall. 15, 19 h. Ed. 875 ; Long v. The Tam- 
pico (D. C.) 16 Fed. 491 ; The Attualita, 238 Fed. 909, 152 C. C. A. 43. 

This gênerai raie of law is not affected by the considération sug- 
gested by the apoellant that the United States has by section 9 of the 
United States Shipping Act of September 7, 1916, c. 451, 39 Stat. 730 
(Comp. St. § 8146e), provided : 

" • * • Every vessel purchased, chartered, or leased from the board 
«hall, unless otherwise authorized by the boand, be operated only under such 
registry or enroUment and license, Such vessels w^hlle employed solely as 
merchant vessels shall be subjeet to ail laws, régulations, and liabilities gov- 
erning merchant vessels, whether the United States be interested therein 
as owner, in whole or in part, or hold any mortgage, lien, or other Interest 
therein. * • •" 

The vessels ref erred to are such as are operated, not by the govern- 
ment, but by persons who hâve "purchased or leased or chartered" them 
from the government. The language of section 11 (Comp. St. § 8146f) 
confirms this view : 

"Sec. 11. That the board, if in its judgment such action is neeessary to earry 
out the purposes of this act, may form under the laws of the District of Co- 
lumbia one or more corporations for the purchase, construction, equipment, 
lease, charter, maintenance, and opération of merchant vessels in the com- 
merce of the TTnitod States. * * * The board, wlth the approval of the 
l'resident, may seil any or ail of the stock of the United States in such corpo- 
ration, but at no time shall it be a miuorlty stockholder therein: Provided, 
that no corporation in which the United States is a stockholder, formed under 
the authority of this section, shall engage in the opération of any vessel con- 
structed, purchased, leased, chartered, or transferred under the authority of 
this act unless tlie board shall be unable, after a bona fide effort, to contract 
with any peisoa a citizen oî the United States for the purchase, lease, or 
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cliarter of sneh vessel under such tenus and conditions as may be prescrlbed 
by tbe board." 

Process against such vessels wonld not disturb the possession of 
the government. 

It follows from thèse principles that the order appealed from was 
right. Similar conclusions hâve been reached by district judges in this 
circuit. Judge Veeder in the case of The Pampa (D. C.) 245 Fed. 
137; Judge Mayer in the case of The Maipo (D. C.) 252 Fed. 627; 
and Judge Hough as to the same steamer, February 21, 1919. 

The order is affirmed. 



BYRON V. UNITED STATES. * 
(Circuit Court of Appeals, Xinth Circuit July 7, 1919.) 
No. 3246. 

1. PosT Office <©=>48(4) — USE of Mails to Dbfbatjd— Indictment. 

That allégations, in an indictnient, show that représentations made by 
défendants to persons whom they songht to defraud by means of a scheine 
carried ont by use of the mails were inconsistent with each other, does not 
render the indlctment bad. 

2. PosT Office <g=335, 49 — UsiNa Mails to Defbatjd— Evidence. 

On trial of a défendant for using the mails to defraud by Induclng 
persons to make application through him to purchase public lands un- 
der the ïimber and Stone Act, évidence' that he represented that certain 
tliings were not necessary to obtain a patent which were required by the 
rules of tlie land office, of which applicants were not told, was admissible, 
and the représentations canuot be justified on the ground that such rules 
were invalid. 

3. Criminal Law igc3S71(l) — Otheb Offenses— Intent— Use of Mails to 

Defraud — Evidence. 

On the trial of a défendant for uslug the mails In carrylng out a 
scheme to defraud, évidence that he had previously defrauded other per- 
sons by means of a similar scheme was admissible, where limited to the 
question of intent 

4. Public Lands <S=»120 — Woods and Fokests <s=s>8 — Effect of Cancella- 

tion of Patents — Fohest I{eservk.s. 

On cancellation of patents to publie lands for fraud, the légal tltle be- 
comes reinvested in the United States, where the équitable title remained, 
as of the date of the patents, nnd the land at once beeomes subject to a 
prior act including It within the llmlts of a forest reserve. 

5. Woods and Fobests «S^S — Tempobaut Withdrawai, fbom SETTi.Ba£ENT or 

Sale— Foi'.EST Reserves. 

Tlie authorlty given the Président ijy Act June 25, 1910, § 1 (Comp. St. § 
4523), to temporarily withdraw public lands from settlement or sale, In- 
cludes such withdrawals for the purpose of including the land In a na- 
tional forest 

In Error to the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Criminal prosecution by the United States against' Carlos L. Byron. 
Judgment of conviction, and défendant brings error. Affirmed. 

^z^For other cases see same topic & KEY-NUMBEK in aU Key-Numbered Digests & Indexée 
•Rehearlng denied Ootober 14, 1919. 
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P. V. Davis and E. M. Comyns, both of Seattle, Wash., for plaîn- 
tiff in error. 

B. E. Haney, U. S. Atty., and John J. Beckman, Asst. U. S. Atty., 
both of Portland, Or. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Byron and Alley were indicted Jointly for 
havirig devised a scheme to defraud and used the mails in furtherance 
of the scheme, in violation of section 215 of the Pénal Code (Act 
March 4, 1909, c. 321, 35 Stat. 1130 [Comp. St. § 10385]). Alley was 
not apprehended, but Byron was tried and convicted under the five 
counts included within the indictment. He brought writ of error. 

The scheme charged was as follows: The défendants, for the pur- 
pose of defrauding certain persons named and others unknown, and 
the public generally, called "victims," would fraudulently represent 
that they could procure for them patents and titles to certain lands in 
Oregon called "selected lands" and "patented lands," if the "victims" 
would pay to défendants certain moneys as location fées and expenses. 
Défendants had been successfully engaged in procuring, for appli- 
cants, title to such "patented' and "selected" lands located in Oregon, 
having great value foi; timber thereon, by means of a procédure sub- 
stantially as follows: It would be represented that the lands desig- 
nated as "selected" were in the Roseburg, Oregon land district and 
had previously been selected by Hyde & Co. and one Kribs and other 
transférées under the Forest Lieu Sélection Act of Congress of June 
4, 1897, c. 2, 30 Stat. 11, 36 (Comp. St. §§ 5123-5134); that the 
manner by which the title to the base lands offered to the selector 
had been acquired was unlawful, and adverse proceedings were pend- 
ing in the Land Department seeking to cancel the sélection on the 
ground of fraud; that the resuit of such adverse proceedings would 
be the cancellation of ail sélections; that there were large tracts of 
other lands, designated as "patented," which were lands to which pat- 
ents from the United States had previously been fraudulently ob- 
tained; and that the lands had been restored to the public domain 
by reason of a décision of the Suprême Court in certain equity suits 
wherein the United States was plaintiff, and the Linn & Lane Timber 
Company and others were défendants. The following misrepresenta- 
tions were to be used with respect to thèse matters : That the "select- 
ed" and "patented" lands were open to patent and sale under the 
Timber and Stone Act June 3, 1878, c. 151, 20 Stat. 89. That those 
who filed through défendants' agency on such lands would receive 
patent and title within two years from the date of application. That 
persons who would make application for such lands through défendants 
would, by such applications and services to be rendered by défend- 
ants, obtain préférence rights to purchase from the govemment at 
$2.50 per acre. That in order to get title to said lands it was necessary 
and proper to file applications in the Roseburg Land Office, and préf- 
érence rights to purchase would be secured. That the United States 
asked $2.50 per acre and no more. That personal examination by 
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the applicant of lands applied for under the Timber and Stone Act prior 
to the filing of an application was not necessary. That, by reason of 
the services to be furnished by défendants, appUcation for lands filed 
under the guidance of défendants would be allowed by the officers of 
the Land Office, and upon payment of $2.50 per acre the government 
would issue patent within two years from the' date of application. That 
applications filed under the direction of défendants would be the first 
in point of time filed in the Land Office for the tracts applied for. The 
défendants would require the "victims" to pay from $100 to $1,000 
each for their pretended services for locating them, and would then 
defraud the "victims" out of ail their money so received and give them 
nothing in return therefor. That to induce the "victims" défendants 
would agrée to furnish the services necessary to secure patents and 
that in the event of f ailure they would refund the moneys paid. That 
défendants would, by reason of their knowledge of public land laws, 
cause a reversai and change of certain rules and décisions of the Land 
Office authorities in Washington, and in that way secure title to such 
lands for the "victims." That défendants would represent that many 
other persons were anxious to make application for and secure patent 
to the said lands through the agency of défendants. To carry out the 
scheme, défendants would use the mails transmitting applications, let- 
ters, patents, notices of appeal, and other documents. 

The indictment négatives the several alleged false représentations 
and pretenses by setting up that the défendants never had succeeded 
in securing title for any one for either the said "selected" or "patented" 
lands by means of their procédure or otherwise; that the procédure 
was worthless ; that it was impossible to initiate or secure préférences 
for the lands ; that neither the "selected" nor "patented" lands were 
open to sale, sélection, or entry under any of the public land laws of 
the United States, and applications for the same would be rejected; 
that the lands could not be purchased under the Timber and Stone 
Act for $2.50 per acre, and if open to entry could only be procured 
by payment of the appraised value thereof ; that patent could not be 
secured for any lands under the Timber and Stone Act unless the 
applicant personally examined the land applied for within 30 days 
prior to filing the application; that every application filed would be 
rejected by the Land Office; that upon varions tracts upon which the 
"victims" might file there had already been similar applications to pur- 
chase said lands, filed by others whose filings were prior; that de- 
fendants never intended to repay the moneys paid by the "victims" ; 
and that any agreements for the return of moneys were made to induce 
the "victims" to believe that their money would be returned and to 
prevent them froxa discovering that they had been cheated and de- 
frauded. 

[1] It is said the indictment is fatally defective because of incon- 
sistency between certain averments of the numerous représentations 
made by défendants in furtherance of the scheme charged, in that 
the allégation that défendants would represent that, by reason of 
their pretended services, applications to purchase under the Timber 
and Stone Act would be accepted and allowed by the Land Office, is 
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contradicted by another allégation to the effect that défendants would 
represent that they could, by reason of their knowledge of the public 
land laws, cause a reversai and change of certain rules and régulations 
of the United States land authorities and the Department of the In- 
terior, and in that way secure title to the lands. 

In the scheme charged there may hâve been some seeming or real 
inconsistencies. Certain of the alleged misrepresentations would be 
used by the défendants in persuading one of the "victims" who might 
be defrauded, while others would be made to another; yet, if the 
scheme was as pleaded, the indictment was sufficient. That seems too 
plain for discussion. 

It is said that the court erred in admitting testimony of a witness to 
the effect that Byron told him there were about ten million feet of 
timber on the land the witness applied for, and that, acting under the 
advice of Byron, witness had stated in his application that the land 
contained but one million feet. We see no error in the ruling. If the 
appiicant in good faith relied upon and believed Byron's représentation 
and did what Byron told him was necessary to acquire title, the com- 
petency of the évidence is not affected by the fact that the appiicant 
endeavored to deceive the land officers of the government. 

[2] It is earnestly argued that a personal examination of the land 
by an appiicant previous to filing was not necessary, and that the Land 
Office régulations which require that the appiicant shall personally ex- 
amine the land previous to filing are contrary to law, and that there- 
f ore it was error to admit évidence that Byron had advised applicants 
that it would not be necessary for them to visit the land bef ore filing. 
The view of the District Court was embodied in an instruction to this 
effect : That the Land Department by rule required that the appiicant 
should personally inspect the land bef ore filing; that the enforcement 
of the rule by the Land Department was a matter within its own con- 
trol and was binding upon apphcants until revoked or annulled, "so 
that a représentation that it is not necessary for the appiicant per- 
sonally to inspect the land within 30 days previous to filing is not true 
because the Land Department does not require it." It is to be remem- 
bered that the défendants, in executing the scheme charged, would in- 
duce the "victims" to believe that by filing upon the lands they would 
obtain a préférence to obtain patent by paying $2.50 per acre to the 
government, the applicants also understanding that they were to obtain 
patents from the Land Office. Byron never informed them that the 
régulations with respect to personal inspection bef ore filing was, in 
his opinion, in excess of the authority of the Land Department ; nor 
did he tell them that unless régulations made by the Land Office were 
complied with the applications would be rejected. On the contrary, 
the applicants said that they paid Byron on the assumption that they 
would obtain patents, and it foUows, we think, that if his représenta- 
tions with respect to inspection and price per acre were f aise and made 
with a view to hâve the applicants pay him the moneys which he ob- 
tamed from them, and were acted upon, this évidence was compétent 
and relevant, notwith standing any possible question as to the validity of 
the rule of the Land Department. Durland v. United States, 161 U. 
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S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709 ; Ness v. Fisher, 223 U. S. 
683, 32^ Sup. Ct. 356, 56 L. Ed. 610. 

[3J The plaiiitiff in error objected to évidence that another similar 
plan was carried out by défendants where applicants for lands in 
1914, 1915, and 1916, had paid money to Byron and had not been re- 
paid. This évidence was admitted by the court solely for the purpose 
of aiding the jury in ascertaining the intent of the défendants in their 
conduct in the case on trial. For that purpose and under such limita- 
tions, it was compétent. Riddell v. United States, 244 Fed. 695, 
157 C. C. A. 143 ; Hallowell v. United States (D. C.) 253 Fed. 865. 

By régulation of the General Land Ofïice (1908), an appraisal of 
lands subject to entry under the Timber and Stone Act was made 
and a minimum of $2.50 per acre fixed as the sale price. Witn esses 
testified that Byron gave them to believe that the lands could be had 
at $2.50 per acre. The régulation is said to be invalid and therefore 
that such évidence was improperly admitted. But the régulation was 
being enforced by the Eand Office, and under the practice no patent 
could be had unless the price at which the land was appraised was 
paid, provided the appraisal was made within the time limited in the 
régulation. The District Court charged that the Land Department was 
enforcing the rule with respect to appraisement ; that it controlled 
applications for the purchase of lands; and that a représentation, if 
made, that the applicant could not be required to pay to exceed $2.50 
an acre for the land, "is not true and not the law." Our opinion is 
that the question of the validity of the régulation was not directly in 
issue, for if the défendant believed that his view as to. the invalidity 
of the régulation was sound, yet, if he knew of the rule and made the 
représentations that he is charged to hâve made, intending to defraud 
the persons to whom he made such représentations out of moneys 
which they would pay to him, and, if he used the mails as charged, he 
would be guilty of a violation of the statute. Ness v. Fisher, supra ; 
Virinda v. Vinson, 39 Land Dec. 449. The court, however, specially 
guarded défendants' rights by instructing that if Byron acted upon the 
advice of counsel, and if in good faith he sought légal advice and fol- 
lowed the same, he could not be convicted of crime, even though such 
légal advice were erroneous as to a true construction of the law. 

[4] The situation with respect to the "patented" lands referred to 
in the indictment was as foUows: In an equity suit entitled United 
States v. Linn & Lane Timber Company and C. A. Smith et al., brought 
in the United States court for Oregon in 1908, patents to certain lands 
were sought to be set aside. Decree of cancellation of the patents there 
involved was rendered in October, 1910, and the decree was affirmed 
by this court in May, 1912, and by the Suprême Court of the United 
States in March, 1915. Linn & Lane Timber Co. v. United States, 196 
Fed. 593, 116 C. C. A. 267; Linn & Lane Timber Co. v. United States, 
236 U. S. 574, 35 Sup. Ct. 440, 59 L. Ed. 725. 

The Cascade National Forest was created by proclamation of March, 
1907. The Santiam National Forest was created July 21, 1911, and 
included part of the Cascade National Forest. A portion of the lands 
involved in the equity suit heretofore referred to was within the ex- 
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terior boundaries of the Cascade and Santiam Forest Reserves, and 
the remainder of the lands included in the equity suit were outside of 
the limits of the Santiam Forest but contiguous thereto. In August, 
1912, by executive order, the last-mentioned class of lands was with- 
drawn. Certain apphcations filed for thèse lands within the exterior 
limits of the forest were made through the solicitation of Byron and 
were at first rejected because the Land Office had not been notified that 
the lands had been restored to the public domain and were open to 
entry. Holt v. Murphy, 207 U. S. 407, 28 Sup. Ct. 212, 52 L. Ed. 
271. Thereafter on April 20, 1916, after the Department of the In- 
terior had notified the local land office that the lands had been restored 
to the public domain and were not open to entry because they were in- 
cluded in the Santiam Forest, other applications were filed through 
Byron's activities, and they, too, were rejected because the lands were 
included within the forest reserve. Plaintiff in error takes the posi- 
tion that, because thèse lands were patented at the time of the création 
of the Cascade and Santiam Forests, they never became part of such 
forests, and therefore that upon cancellation of such patents the lands 
were restored to the public domain and ought not to hâve been held 
not open to entry under the land laws. But it appears that the Depart- 
ment of the Interior took the view that, when cancellation of the 
outstanding légal title was effective, title which had been acquired by 
fraud was reacquired by the United States, and that such reacquired 
title related back to the date when the légal title was lost, and that 
the United States was revested with a perfect title, to be regarded as 
if it had not .been interrupted. The principle followed by the Land 
Department was that an order of réservation opérâtes upon the équi- 
table as well as the légal rights of the United States in the land, and 
that, if the légal right is subsequently canceled, an order of réservation 
made while légal title was outstanding is effective, "for the complète 
title is merely reunited where the équitable title was ail the time." 
In Bradford v. United States, 222 Fed. 258, 138 C. C. A. 69, in a suit 
afïecting the validity of patents to certain public lands, the court said 
the decree of the court declared void, canceled, and annulled the pat- 
ents that had been issued and the conveyances made thereunder and 
restored to and declared the land to be the property of the United 
States. "This cancellation has the effect of wiping out as though 
never existing the patents and conveyances in question." 

[5] It is argued that it was error on the part of the District Court 
to hold that lands embraced in an order of withdrawal made by the 
executive could include certain lands which had been awarded to the 
United States by decree of the United States Circuit Court of Appeals 
pending disposition by Congress and législation looking to the inclu- 
sion of the lands within a national forest. The temporary withdrawal 
order was made August 13, 1912, and the authority for the order was 
found in the Act of June 25, 1910, c. 421, 36 Stat. 847 (Comp. St. §§ 
4523-^525), which authorized the Président temporarily to withdraw 
from settlement, location, sale, or entry any of the public lands and 
reserve the same for water power sites, irrigation or classifications of 
lands, or other public purposes- to be specified in the orders of with- 
drawal. We do not find that the power of the Président is as limited 
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as plaintiff in error argues it is, and in our opinion a temporary wîth- 
drawal, in order to include the land within a national forest, is with- 
in the gênerai purposes contemplated by the statute. United States 
V. Midwest Oil Ce, 236 U. S. 459, 35 Sup. Ct. 309, 59 L. Ed, 673. 
It is clear, under the record, that the Land Department held the lands 
called "patented" to be within the national forest and rejected tlie 
applications made through the instigation of Byron. Plaintiff m error 
well knew that, while the lyand Department held the lands to be with- 
in a national forest, title could not be obtained ; but, notwithstanding 
this knowledge, the évidence goes to show that Byron took money from 
the applicants with the intention of deceiving them and not ref unding. 

It is contended that the court erred in ruling that unapproved forest 
lieu sélections, such as were involved upon the trial, operated to seg- 
regate the land selected from the gênerai public domain, and that dur- 
ing the pendency of such sélections other applications for the land 
selected would not be allowed. Again, in making such ruling the 
District Court was but recognizing the rule of the Land Office and the 
practice which has prevailed for many years. Santa Fé R. R. Co. v. 
California, 34 Land Dec. 12; O'Shee v. Coach, 33 Land Dec. 295. 
Of the practice Byron appears to hâve been fully cognizant, and, 
while there may hâve been some early décisions of the Land Depart- 
ment based upon a différent practice, it is indisputable that the Land 
Department may make appropriate rules for the orderly administration 
of the public land laws, and under such power we believe the prac- 
tice was not in excess of authority. 

Error is assigned because the court made spécial référence to the 
testimony of a witness who was a member ôf the Board of Law Re- 
view of the General Land Office at Washington. This witness testified 
to certain practices of the Land Office with respect to contests and 
applications. A fair reading of the instruction complained of shows 
that the court did not mean to draw any invidious distinction between 
the testimony of the witness and that given by a witness for the de- 
fendant who testified as to his belief with respect to the conséquences 
of filing by applicants upon certain public lands. The court indicated 
that it adopted the construction of the Land Office rule as testified to 
by the one witness, rather than that testified to by the other witness. 
We find no error in the course pursued. 

There are in the many assignments références to some other points, 
but they are of less importance, and we find none of them well founded. 

Judgment is affirmed. 
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GURINSKY V. UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit. April 4, 1919. Eehearing Denled 

October T, 1919.) 

No. 3296. 

1. Ceiminal Law <S=>400(4) — Secondaey Evidence or WRiriNG— Pat Eoijc. 

The rule against secondary évidence of the contents of Avritten instru- 
ments Is less stringent, where the évidence Is négative, as in the case of 
testimony that a certain column for signatures opposite 56 names on a 
pay roll was blank, than It is vs^here the atteinpt is to reproduce orally 
the written language of an instriunent, especially one that créâtes or dis- 
poses of rights. 

2. Ckiminal Law igr^lieOClO) — Habmless Erkob— Evidence— Secondaby Evi- 

dence — Contents op Pat Roll. 

In a prosecutiou for violation of Pénal Code, § 47 (Comp. St. § 10214), by 
embezzling moneys of the United States whlle actlng as paymaster's clerk, 
admission of évidence for the govemment that certain pay roUs, the 
origlnals of which were shown to be in the possession of the govemment 
at Washington, dld not contain receipt signatures after the names of 68 
employés, held not réversible error, in view of négative character of évi- 
dence. 

3. Ckiminal Law <S=>723(5) — ^Aegitmbnt of Counsel. 

Where the United States attomey In argument was permltted to char- 
acterize défendant, named Gurlnsky, as a gambling Jew, against objec- 
tion there was no évidence as to what race défendant belonged, it cannot 
be said that there was error; the narae and circumstance of defendant's 
change of name havlng been some évidence of hls race, whlle his appear- 
ance, accent, and demeanor may hâve been pertinent évidence. 

4. Embezzlement ®=>47 — Jhet Case. 

In a prosecutiou for violation of Pénal Code, § 47 (Comp. St. § 10214), by 
embezzling moneys of the United States while actlng as paymaster's clerk, 
where there was évidence tendlng to show there was a shortage In the 
pay roll money, and that défendant was accountable, the trial court could 
not hâve properly directed verdict 

In Error to the District Court of the United States for the Western 
District of Texas; Du val West, Judge. 

Mike Gurinsky, alias Jack Green, was convicted of embezzling mon- 
ey of the United States while acting as paymaster's clerk, and brings 
error. Affirmed. 

C. A. Davies, of San Antonio, Tex. (Chambers & Watson, of San 
Antonio, Tex., on the brief), for plaintifï in error. 

Hugh R. Robertson, U. S. Atty., of San Antonio, Tex. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This is a writ of error from a judgment 
of conviction of the plaintifï in error for a violation of section 47 of 
the Pénal Code of the United States (Act March 4, 1909, c. 321, 35 
Stat. 1097 [Comp. St. § 10214]) by embezzling $3,360 of its moneys, 
while acting as paymaster's clerk in the office of the paymaster for 
the construction and repair division at Ft. Sam Houston, Tex. 

(®=>For other cases see same topio & KEY-NUMBER in ail Key-Numtereil Digesta & Inûezea 
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Three grounds for the reversai of the judginent are insisted upon. 
They are: (1) That the government was permitted to prove the con- 
tents of certain pay roUs, the original being showu to be in the pos- 
session of the government at Washington; (2) that the United States 
attorney was permitted in his address to the jury to characterize the 
défendant as a "gambling Jew," when, as contended, there wzs no 
évidence of his race or nationality ; and (3) the refusai of tlie District 
Judge to direct an acquittai. 

[1, 2] 1. The évidence tended to show that the money embezzled 
was that used in making up the pay roUs of employés at Léon Springs 
and Kelly Field and Travis camps. The défendant, together with the 
government witnesses, Wood and Nayer and Hopkins, made up the 
roUs for the first two weeks of the month of May, 1918. The method 
was to take the names of the employés from the foremen's field time 
books and enter them from them into what was called the service 
or Consolidated time book, exactly as and in the order that they ap- 
peared in the foreman's time book. From the service book the names 
were entered alphabetically upon the pay rolls by one man calling 
them from the service book to another, who wrote them on a type- 
writer on the pay rolls. After the pay rolls were prepared, envelopes 
were made out in corresponding number and names, and the money 
was counted and put into the envelopes and sealed. The envelopes 
were kept in a basket. Identification numbers were placed on the 
pay envelopes. When the man had signed or made a mark opposite 
his name on the pay roU, he was given his pay envelope, and his re- 
ceipt on the pay roll was a voucher for the amount disbursed to him. 
One of the foremen, whose time book was used in making up the 
May pay roll, was George Roberts. The défendant had secured his 
time book from him early in the moming and had transferred the 
names of the men and amounts due them from the time book to the 
office service book or Consolidated time book, from which the pay 
rolls were made. Fie made the transfer in the pay office early in the 
morning before the other pay clerks had arrived there. The names 
in the service book, taken from Roberts' time book, were in defend- 
ant's handwriting, as were also 60 names not found in Roberts' time 
book when it was put in évidence. When shown the 60 names in- 
volved in the controversy, after the shortage was discovered, the 
défendant, upon inquiry as to where he got them, stated that they 
came from Roberts' book. 

The évidence tended to show that the pay envelopes for 56 of the 
60 names were missing from the basket, after the men had been paid 
oiï, and that there were no signatures of any of the men who bore the 
56 names on the pay roll. Each pay envelope of the 56 contained $60, 
and the missing 56 aggregated $3,360, the amount of the shortage. 
The government proved the fact that the pay rolls did not contain 
signatures for the 56 names by the witness Hopkins, who had com- 
pared the 56 names on a list taken from the pay envelopes or serv- 
ice time book with the pay rolls, with that resuit. The original pay 
rolls were not introduced, though in the government's possession at 
Washington, and objection was made to Hopkins' évidence as to their 
contents, as being secondary évidence. 
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The government had two propositions to establish: (1) The short- 
age; and (2) that défendant caused it. As to the fact of the short- 
age, the government did net rely alone upon the fact that the pay 
rolls were not receipted opposite the 56 names in question. Rob- 
erts testified that he had no men in his employ corresponding to the 
56 names. His book showed no such names, and the absence of pages 
was accounted for and afforded no rational inference to the contrary. 
Inquiry failed to develop the présence of such employés in any of the 
camps within the paymaster's jurisdiction. The officer in charge was 
required to make good the shortage. The loss itself was established 
independently of Hopkins' évidence that the pay rolls were not re- 
ceipted. This testimony as to the condition of the pay rolls did not 
reflect upon the question as to who caused the shortage, if there was 
one. If Hopkins had testified that there were signatures opposite the 
56 names in defendant's handwriting, the case would hâve been pre- 
sented differently. If the défendant contended that the rolls, if pro- 
duced, would hâve shown 56 signatures on the pay rolls opposite the 
56 names in a handwriting other than his, then it was his duty to 
require production of the rolls by the government, and, failing to do 
so, he has no complaint based on their absence. 

It is also to be noted that Hopkins, in this respect, did not testify 
to what the pay rolls contained, and his 'testimony did not infringe the 
letter of the rule against the allowance of secondary évidence of the 
contents of a written instrument. He merely stated that the column 
for signatures opposite the 56 names Was blank. The rule is less 
stringent where the évidence' is négative than where the attempt is to 
reproduce orally the written language of an instrument, especially 
one that créâtes or disposes of rights. The tendency of modem déci- 
sions and text-books is to relax the rule, and not to apply it to in- 
struments only collaterally involved in the case. Greenleaf on Evi- 
dence (16th Ed.) p. 169. 

Hopkins' évidence that the names from No. 575 to No. 635 on the 
service time book were put in alphabetical order on the pay roU and 
the items were ail $60 items, was testified to in effect by the défend- 
ant himself. The défendant testified that he and another transferred 
the names from the service book to the pay rolls, and the 60 names 
were shown to be on the service book. According to the course of 
business, ail names appearing on the service book were transferred 
from it to the pay rolls alphabetically. The important questions were 
whether the names were written on the service book by the défendant, 
and whether the pay envelopes had been prepared for them and were 
missing. Four of the 60 pay envelopes, for which there were no 
corresponding employés, were still in the basket at the time the loss 
of the others was discovered. The course of business was such that 
pay envelopes were prepared for ail names that appeared on the serv- 
ice time book, and the 56 names involved did so appear. The évi- 
dence clearly shows that the course of business was followed on this 
occasion. We conclude that there was no réversible error in the Dis- 
trict Court's ruling on the assignment based on Hopkins' évidence. 

(3] 2. The plaintiff in error complains that the United States at- 
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torney, in his argument to the jury, was permitted to characterize the 
défendant as a gambling Jew, against defendant's objection that — 

"There was no évidence in the record as to what nationality or race the 
défendant belongs, and because the said référence and désignation constltuted 
a direct appeal to the préjudice and passion of the jury against the Jewish 
race." 

The court admonished the United States attorney to confine himself 
to the record, but did nothing else. We are not concerned with the 
propriety of the comment. The ground of objection was solely that 
there was no évidence in the record of defendant's race. We think 
his original name and the circumstances of his change of name were 
some évidence of his race. His appearance, accent, and demeanor 
were before the District Court, and may hâve been physical évidence, 
tending to show his race, which the jury would hâve a right to con- 
sider. 

[4] 3. There was évidence tending to show that there was a short- 
age in the amount of the pay roll money, put up in envelopes, and 
that the défendant was accountable for it, and the District Judge could 
not hâve properly directed an acquittai. 

Finding no error in the record, the judgment is afïirmed. 



INTERNATIONAL BANKING CORPORATION v. McGEAW TIRE & 
RUBBER CO. et al. 

ROBERT MORRIS TRUST CO. T. SAME. 

(Circuit Court of Appeals, SIxth Circuit. January 9, 1919.) 

Nos. 3167, 3168. 

1. Pl/EIJGES <3=>44 — PLEDGOE RiGHTS OF. 

A debtor, vvho has pledged nonnegotiable securlty, and who Is not charge- 
able with notice that the créditer has parted witli the security so pledged, 
may pay his debt to the créditer and thereby become entitled to the return 
of the security, aud the risk Is carried by a transférée thereof, who has 
not given notice of his rlghts thereto; but where the créditer has the 
right to repledge, and the original debtor is chargeable with notice that 
such retransfer has been made, if he pays without obtaining return of 
the property, he dees so at the risk of being compelled to satisfy the 
clsim of the second transférée. 

2. Pledges iS=>44 — Pledgoe — Notice. 

Where défendant, to obtain advances, assigned its accounts receivable to 
a broker, and the assignments gave the broker the right to repledge the ac- 
counts, held, that défendant was chargeable under the circumstances with 
notice tliat the broker had repledged the security, and it repaid the broker 
the amount of the advances, without procuring the assignments, at Its 
péril. 
8. Pledgios <&=s44 — Eeassignment — Effect. 

Though defendant's assignment of accounts receivable recited that it 
was contemplated that tbe pledgee might reassign the same as collatéral 
security for a loan to défendant, and tlie pledgee reassigned the accounts, 
obtaining the loun himself and advancing the amount to défendant, held 
that, wljere défendant repaid the pledgee amount of the advances without 

®=3For other cases see same toDlc & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 



382 259 FEDERAL REPORTEE 

obtalnlng a return of asslgnments or protecting banks whlch made the 
advances to the pledgee, the assignments should be treated as allowlng 
the course of deallng pursued by the pledgee. 

4. Pledges ©=44— Eeassionment — Effect. 

Where défendant assigned accounts receivable to secure advances, and 
the assignments aiithorized repledge, the fact that défendant, as the ac- 
counts niatured, made payments to its assignée, the pledgee, without re- 
ceiving return of the assignments, etc., did not warrant défendant in pay- 
Ing the entire indebtedness to the pledgee without taUing any steps to 
learn whether the accounts had been reassigned and protect those to whom 
the accounts niay hâve been reassigned. , 

5. Pbinoipal and Agent <®=>105(2) — Authobity oï Agent — Isiplications. 

A brolcer, who borrowed from banks sums which he advanced to de- 
fendant, the loan being secured by defendant's pledge of accounts receiv- 
able, which he reassigned to the bank, held not to hâve implled authorlty 
to recelve payment on behalf of the banks of the entire loan, ' whlch 
amounted . to over $200,000, because the banks allowed him to recelve 
payinents of relatlvely small sums as the accounts fell due. 

6. Pledges <®=»42 — Pledgee — Notice. 

Where défendant, to obtain advances, assigned its accounts receivable 
to a broker, who, as authorlzed, reassigned them to banks, held that, as 
the assignments conternplated such retronsfer, the banks were not bound 
to glve notice to défendant of their rights. 

Appeals from the District Court of the United States for the Eastem 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge, 

Bill by the International Banking Corporation against the McGraw 
Tire & Rubber Company and others, together with a bill by the Robert 
Morris Trust Company against the same défendants. From decrees 
dismissing the bills, complainants appeal; the appeals being Consoli- 
dated. Decrees reversed and remanded, with directions. 

ïhe McGraw Tire & Rubber Company desired to borrow money. One 
Dockendorf, of New York, holding himself out as a banker, proposed to ad- 
vance the desired funds upon the security of pledges of the McGraw Com- 
pany's accounts receivable. An elaborate written contract, coverlng the dé- 
tails of thls situation, was executed by both parties, and business under It 
was carried on for several years. Dockendorf borrowed money, some from 
tlie International Banking Corporation and some from the predecessor of the 
Robert Morris Trust Company (hereafter called the banks), and thèse funds 
he forwarded to the McGraw Company (hereafter called the défendant). In 
order to obtain such advances from Dockendorf, and acting in pursuance of 
the contract, the practice of the défendant was to take a copy of fhe Involce 
which it hàd sent to its customer, indorse thereon an asslgnment to Docken- 
dorf, and send It to hlm. AU thèse assignments of account were made upon 
a prepared forpi. The face of the form was headed: "Certiflcate of Indebt- 
edness. Below Is a true and correct copy of involce rendered for goods 
sold and delivered." TJpon the back was a formai asslgnment, with the 
stipulations hereafter mentloned, whlch was signed by the défendant. Thls 
certiflcate of Indebtedness Dockendorf reassigned and pledged to the banks 
as security for the advances which the banks made, and which Dockendorf 
sent to défendant. 

On Aprll 10, 1914, the défendant determlned to discontinue thls method of 
business ; an accounting with Dockendorf was had, and it was found that the 
advances unpaid to that date amounted to $207,216. This sum it pald Dock- 
endorf, and took from him a blanket release of ail Indebtedness and reasslgn- 
ment of his Interest in ail accounts receivable whlch had been transferred to 
him. The banks did not partlclpate in, nor bave any knowledge of thls 
sottlement, and retalned possession of ail the certlflcates of Indebtedness which 

<g=s>Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Dockendorf had turned over to tliem. Défendant made no demand or effort 
looklng to the getting in of any of thèse outstanding certifieates. Thereafter, 
aa each account receivable became due and within the agreed tlme there- 
after, Dockendorf paid to the bauUs the amount of the advance which had 
been made upon the plcdf,'e of that account. This course of business he con- 
tlnued until early in .Tuly. He then suspended such payments, and never 
made any more. At that date the balance unpald and owing to the banks 
was about .$105,000 and Interest. No part of thls sum has been paia. 

The main contract between défendant and Dockendorf provlded fhat the 
assignments of the accounts receivable to be made from the McGraw Cx)mpany 
to Dockendorf "shall be prepared in such form and shall Include or be ac- 
companied by such représentations, guaranties, and agreements as the party 
of the second part [Dockendorf] shall from tlme to time direct." Each as- 
signment so indorsed upon the "certiflcate of indebtedness" conta ined thèse 
provisions, among others: 

"It is mutually agreed that the party of the second part [Dockendorf] shall 
hâve full povver to reassigii the accounts receivable, and that such accounts 
receivable shall be and remain the sole property of the party of the second 
part or his assigna, with unlimited authority to sell, assign, pledge, repledge, 
collect, compromise, compound, extend, or couvert into bills receivable wlth 
or without security." 

"The undersigned hereby constitutes and appoints said ,Tohn B. Docken- 
dorf his true and lawful attorney irrevocably for it and in Its name and 
stead, but to his own use and benefit, to sell, assign, transfer, set over, pledge, 
compromise, or discharge the whole or any part of the aforesaid clalm or 
account. * » • The undersigned, knowing that this account is to be re- 
nssigned by John B. Dockendorf to a financial institution or person, and is 
to be given to said financial institution or person as collatéral security for a 
loan to be made to the undersigned, for the express purpose of inducing feaid 
institution or person, to whlch it may be assigned by John E. Dockendorf, 
to pay this œoney and to make the said loan to the undersigned, do«s here- 
by make the followlng représentations to both John E. Dockendorf and the 
said financial institution, or person: • * * (5) That if any checks or 
money due on the acount hereby assigned shall at any time come to the un- 
dersigned, such checks or money shall be accepted by the undersigned as the 
property of the institution or person lending the money hereon and to be 
immediately transïerred to John E. Dockendorf." 

After April 10, the simdry debtors tn the accounts represented by the 
certifieates of Indebtedness, whlch early In July remained unredeemed in the 
hands of the banks, and which certifieates and assignments purported to be 
security for this sum of $105,000, paid thèse varions sums in checks or money 
to the défendant in an amount exceeding $105,000. Thereupon, after demand 
and refusai, the banks filed thèse bills in the court below to enforce the al- 
leged trust created by clause 5, seeking decrees compelllng the défendant to 
account for and pay over to the banks the proceeds of such accounts to the 
amount of the bank debts. The bills were dlsmissed by the trial court upon 
the final hearing, and the banks bring thèse appeals. Upon those aspects of 
the case which we treat as controUing, the rights of the two banks are en- 
tlrely analogous, and it becomes uimecessary to consider such distinctions 
as there may be with référence to other aspects. 

John H. Watson, Jr., of Cleveland, Ohio, for appellants. 

Wm. L. Day, of Cleveland, Ohio (Squire, Sanders & Dempsey, of 
Cleveland, Ohio, "L. M. Kyes, of East Palestine, Ohio, and Thomas 
M. Kirby, of Cleveland, Ohio, on the brief), for appellees. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CAEL, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). The 
trial court coiicluded that the controUing question was as to thè debtor 



«^84 259 FEDERAL IIEPOETER 

and créditer relationship of the parties. In a thorough and carefui 
opinion, it was concluded as matter of fact that this relationsliip did 
not exist between the banks and the défendant, but that it was the 
debtor of Dociiendorf, and Dockendorf was the debtor of the banks, 
and it was therefore held that the défendant had the right to pay 
Dockendorf in full this indebtedness to him and be discharged there- 
from, and was under no duty to require him to surrender any out- 
standing securities which it had theretofore pledged to him. There 
are many considérations in the written contract and in the course of 
business tending to support this conclusion of fact. There are other 
items of proof looking in the contrary direction. We cannot regard 
this question of fact as controUing, and we therefore pass it by with- 
out discussion, assuming, for the purposes of this opinion, that the 
trial court was right. 

[1] We think the vital question is that of notice. It is not to be 
disputed that a debtor, who has pledged with his creditor any nonne- 
gotiable security, whether tangible property or choses in action, and 
who is not chargeable with notice that the creditor has rightfully part- 
ed with the security so pledged, may pay his debt to his creditor and 
thereby become entitled to the return of his security, and that, under 
those conditions, the risk is carried by the second transférée of the 
property who has not given notice of his rights.^ It must be equally 
clear that, where the creditor, who had received this pledge, has a right 
himself to repledge or retransfer the property for his own benefit, 
and wh,ere the principal debtor is chargeable with notice that such re- 
transfer has been made, if he pays his debt without obtaining the re- 
turn of the property pledged, he does so at the risk of being compelled 
to satisfy the claim of the second transférée in order to get his 
property back. 

[2] In order to détermine the question of Dockendorf's right to 
transfer thèse accounts over to the banks and the question of notice 
to the défendant on or before April 10 that such transfer had been 
made, it is only necessary to refer to the contract provisions above 
quoted, and especially to clause 5 and the provision quoted just before 
that clause. It is not easy to conceive a more express and com- 
plète admission by défendant of notice of the assignments in ques- 
tion. It seems clear to us that, in the face of this contract, the 
défendant cannot be heard to say that it is • not chargeable with 
notice that Dockendorf had made that very reassignment for the 
purpose of making which it had made the assignment to him. Cer- 
tain it is that only a clear case of justifiable belief by the défendant 

1 There Is a class of cases of pledge, with power In the pledgee to repledge 
on his own account, — as Is comnaon with stockbroker and customer, — ^where 
the second pledgee's title Is sustalned even after satisfaction of the flrst 
pledge. In statlng the rule above, we assume that in this class of cases, 
the owner, paying his own debt, is chargeable with notice of the second 
pledge, because of the authorlty glven, the fallare to produce and return 
the property pledged or the custom of the business. Whether or not this 
assumption as to thelr reasonlng Is correct, it has not seemed necessary now 
to consider or décide the clalm of the banks to relief upon the analogy of the 
rule in thèse stockbroker cases. 



INTERNATIONAL BANK. CORPORATION V. m'gRAW T. * R. CD. 385 

(269 F.) 

that Dockendorf still retained the accounts and had not transferred 
them could support the theory that it was not chargeable with notice 
of his transfer. Instead of such a clear case, we find that, when the 
défendant made the payment of $207,216, it was advised that Doclt- 
endorf might hâve transferred thèse accounts, and that, therefore, 
its only safe course was to require the surrender of the certificates of 
indebtedness, and then was further advised that there would be no 
serious danger in paying Dockendorf, because, if he did not use the 
money to redeem outstanding certificates, he would be guilty of em- 
bezzlement. Of course, there could be no embezzlement unless the 
certificates belonged to some one else. From the f act that Dockendorf 
did not simultaneously produce and return thèse certificates, the very 
natural inf erence would arise that he had disposed of them elsewhere ; 
and, indeed, we cannot read the testimony of the président of the de- 
fendant otherwise /than as containing substantial admission that he took 
it for granted that Dockendorf might hâve used more or less of thèse 
certificates somewhere, from time to time, in connection with obtain- 
ing from some one more or less of the funds advanced, and that. de- 
fendant relied upon Dockendorf to use the $207,000 to redeem the 
certificates as the accounts matured, in so far as there might be such 
outstanding certificates. Under thèse conditions, it must be held that 
the défendant is chargeable with notice of the assignments which had 
been made to the banks. 

[3] We note two criticisms of this resuit, which require comment. 
The provision quoted just before clause 5, by its very words, referred 
to an expected transfer to some person or financial institution, to 
serve as security for a loan "to be made to the undersigned." It 
is said that thèse transfers by Dockendorf to the banks were to 
secure loans to Dockendorf, and hence were not within the scope 
of the notice to be inferred. We cannot think this a substantial 
distinction. The loans in question were, in ultimate effect, made 
by the banks to the défendant through Dockendorf, even though 
no privity of contract arose between original lender and ultimate 
borrower. The précise expected form of doing business had been 
departed from, but the substance was the same, at least as to the 
reasonable inferences regarding notice. The issue is not whether 
knowledge or express notice by the défendant is established ; the issue 
is whether, under ail the facts and circumstances, there was enough 
to put the défendant on notice that the accounts had been transferred; 
and we are satisfied that there was enough. 

[4] The other criticism is that the course of business, continued for 
a long time, justified the défendant in disregarding any notice it might 
otherwise be thought to hâve and in treating the accounts as belonging 
to Dockendorfl^. This course of business as to current payments by 
défendant to Dockendorf is not shown by the record, but there seems 
no reason to doubt that it took the natural and expected path, and that 
from time to time défendant computed the amounts which it had re- 
ceived in payment of assigned accounts and sent its check to Docken- 
dorf for the amount loaned thereon, and that he receipted for the 
same. The record does show that he did not return the certificates of 
259 F.— 25 



386 259 FEDERAL REPORTER 

indebtedness which this payment would operate to redeerti. We find 
nothing in this course of business justifying any belief that Docken- 
dorf was not assigning over the accounts "to some person or finan- 
cial institution," as the agreement contemplated he should do. Even 
if it may hâve been the custom for défendant to pay Dockendorf round 
sums from time to time, without référence to spécifie accounts, 
or yet to remit the full amount of accounts coUected, this would not 
interfère with charging against défendant that notice which is hère 
the vital thing. The contract expressly provided that, in spite of 
the transfer over by Dockendorf of an account, the amount thereof, 
when it was paid, should be remitted by the défendant to Dockendorf ; 
and the fact that business was done pursuant to this arrangement or 
somewhat variant therefrom cannot avail to escape the effect of a 
notice declared by the contract. The practice not to return the re- 
deemed certificates may hâve legitimate bearing oo the issue, but it 
cannot control. As is pointed out hereafter, whenever an account 
was paid by the principal debtor to the défendant, the outstanding 
certificate of indebtedness ceased to represent anything; there was 
nothing to return. 

[5] The remaining vital question (which présents itself) is whether 
Dockendorf was so far the agent and représentative of the banks in 
the subject-matter that the payment of the $207,000 to him must be 
considered as a payment to the banks. The idea that such agency 
existed is more or less inconsistent with the theory that there was no 
obUgation from the défendant to the banks; but, for the purpose of 
ascertaining the merits of the contention, we over look any such in- 
consistency. The claim rests upon clause 5 above quoted. When- 
ever an assigned account was paid to the défendant, the proceeds were 
to be remitted to Dockendorf. The banks knew of this arrangement, 
and, by accepting the certificates of indebtedness with this agreement 
indorsed, they acquiesced. Clearly, Dockendorf became their agent 
for this purpose; but did the scope of his agency extend to receiv- 
ing for the banks, from the défendant, out of its funds, payment for 
the loans secured by the assignment of the unmatured accounts ? Re- 
ceiving such payment is clearly not within the letter of the authority ; 
and we are compelled to think that it was also outside of the spirit 
and substance of the agency. 

In reaching this conclusion, we are not inclined to accept as con- 
trolling the mère distinction between a debt due and a debt not due, 
although it is true enough that agency to receive payment when due 
does not necessarily, or perhaps generally, imply agency to collect 
before due. If the claim of lack of authority were reduced to the bare 
proposition that, although Dockendorf would represent the banks in 
receiving payment from the défendant on its spécifie debt if due yester- 
day, yet he would not bind the banks by receiving payment of the 
same debt if due to-morrow, it would in this case stand on rather nar- 
row ground. There are two reasons much more forceful than this 
mère distinction: The first is found in the improbability that there 
would bave been any actual intent to give such great authority as was 
hère assumed. It appears to be the fact that Dockendorf, although 
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he called himself a banker, was really a broker, finding customers who 
wanted to borrow tnoney in this way and then finding banks who would 
lend it. There is no proof as to his financial responsibility, and no 
reason to suppose that the banks would not be ordinarily prudent in 
dealing with him. Thèse assigned accounts were mostly in amounts 
of less than $1,000. They were due and would be paid from time 
to time. The liability in favor of the banks that would accrue against 
Dockendorf under clause 5 would be for only such ones of thèse items 
as might accumulate during the short time for which returns by him 
to the banks could be suspended without attracting inquiry or inves- 
tigation. A few thousand dollars would seem to be the total lia- 
bility naturally to be expected ; but if the agency extended to receiv- 
ing payments from the défendant of its total debt at any time, the lia- 
bihty then would reach very large sums. In fact, it amounted to more 
than $200,000. That the banks should bave intended to trust Docken- 
dorf with receiving a few thousand dollars for them, to be turned 
over to them from day to day in the regular course of business, would 
be entirely probable; that they would intend to make him their agent 
to receive $200,000 and entirely close up the whole Une of business and 
under circumstances where he could retain a large part of the amount, 
as it turned out more than $100,000, for more than 60 days without 
discovery by the banks, would be distinctly improbable. An agency 
of the larger scope must be supported by clear proof before its ex- 
istence can be rightly inferred. 

The other reason lies in the clear distinction between the two class- 
es of transactions. The account assigned to the banks was a chose in 
action; it was property, and it stood as a valuable security. The 
moment the account was paid by the debtor to the défendant, the prop- 
erty or security which had been assigned to the bank disappeared from 
existence. There was nothing for the bank to assign back either to 
Dockendorf or to the défendant. The claim of the bank attached, 
instead, to the proceeds. Thèse were the property of the bank, in the 
hands of défendant or of Dockendorf. With regard thereto, the banks 
had the rights of ownership, whatever complications might develop. 
Wherever the trust fund could be followed, it could be recovered. 
Payment made by the défendant on its own account was a différent 
thing. The security — the debt assigned — continued in existence. It 
would be expressly, or by opération of law, retransferred to the de- 
fendant. The situation covered by clause 5 had not arisen and never 
could arise. The agency created by this clause was to receive for, 
and transmit to, the banks spécifie items of property already belong- 
ing to them. The agency now alleged against the banks was to collect 
for them, in efïect by the sale of their pledged security, large sums at 
a time and in a manner never contemplated. We think it clear tliat 
the two agencies are so dissimilar that the création of the first does 
not imply the existence of the second. 

[6] Much is said about the lack of notice from the banks to de- 
fendant, and the proposition is urged that, where the créditer bas 
made successive assignments of the same chose in action, the assignée 
who first gives notice to the debtor gets the better title. We agrée with 
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the District Court that the cases cited upon this proposition are not 
pertinent. They deal wholly with the right to recover against the 
debtor in the account which is assigned, and they hâve no application 
to a case where a creditor assigns accounts and then buys thera back 
again. In such case, the only question must be whether he is, at the 
latter time, chargeable with notice that there has been an intermediate 
transfer to some one else; and this question we hâve considered. 

Upon the gênerai equities between the parties, the relative position 
of the défendant is — to say the least — not strong enough to justify 
hésitation in enforcing the applicable rules. It is f airly to be assumed 
that the défendant did not wish the assignments to be known to its 
debtors, and that Dockendorf did not wish the défendant and ihe 
banks to corne into direct communication with each other. In both 
thèse desires ail the parties acquiesced. The banks received assign- 
ments duly executed by défendant and expressly reciting that the 
accounts were assigned by the défendant for the purpose of being as- 
signed to some bank. The only object of notice from the banks to 
défendant would hâve been to prevent action by the défendant, based 
on the supposition that the accounts had not been assigned, and in 
the face of this récital there was no object remaining for a notice to 
serve. We do not see any négligence on the part of the banks ; on 
the other hand, the conduct of the défendant in making payment with- 
out getting in the certificates of indebtedness was most extraordinary 
and in violation of the rules of ordinary business prudence. 

The complainant in each case is entitled to a decree in accordance 
with the prayer of the bill, and, accordingly, both decrees are reversed, 
and both cases are remanded for such proceedings. 



WOLF V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit May 13, 1919.) 

No. 5192. 

1. INDICTMENT AND INFORMATION ®=360 — ALLEGATION OF FaCTS, 

An indictinent must allège facts sufflcient to constitute the crime 
charged. 

2. Akmy and Navy <&=>40 — Espionaoe Act — Violation by Woeds Alone. 

Words aloue may constitute the overt act vlolative of the Espionage Act 
June 15, 1917, declarlng Interférence or attempted Interférence with the 
création and opération of the arnied forces of the country a crime, though 
words whlch In their nature under the circumstances could not apparently 
hâve such tendency are wlthout the statute ; the Intent with whlch they 
are uttered not alone making them harmful and legally obnoxious. 

S. Akmy and Navy ®=340 — Espionage Act — Incitement to Mutiny — Dtteb- 

ANCES. 

Utterances charged as violations of Espionage Act June 15, 1917," In 
that by them défendant attempted to cause disloyalty, insubordination, 
mutiny, and refusai of duty in the military forces of the United States 
held not violative of the statute. 



e=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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4. Army and Navt <S=»40 — Espionage Act — Obstbuction or Receuiting — 
Uttekances. 

TJtteraiKes chargea as violations of Espionage Act June 15, 1917, In 
that défendant tliereby obstructed the recruiting and enllstinent service of 
the United States, held not such as could obstruct recruiting and enllst- 
ment. 

6. Abmt and Navy <S=340 — Suffioienct — TRUTn of Charge. 

In construing tlie sufflciency of a charge of violating Espionage Act 
June 15, 1917, the court Is not concernpd with the truth or falslty of the 
statement alleged to hâve been made by défendant. 

6. Army and Navy <S=>40 — Espionage Act — Obstruction of Recruiting — 

SUFFICIENCY OF INDICTMENT — "PUBLICLY." 

Indictment charging a violation of p]ppionage Act June 15, 1917, In that 
défendant, to obstruct the recruiting and enlistment service, publlcly stat- 
ed the war wlth Germany was unjust, etc., held sufflcient; "publlcly" 
meaning in public, well known, open, notorious, commou, or gênerai, as 
opposed to private, secluded, or secret. 

7. Aemy and Navy <ê=40 — Espionage Act — Obstruction of Recruiting — lu- 

TENT — SUFITCIENCY OF EVIDENCE. 

In a prosecution for violation of Espionage Act June 15, 1917, by utter- 
ances calculated to obstruct the recruiting and enlistment service, évi- 
dence held Insutiicient to show that défendant spoke with any intent to 
obstruct the service. 

8. Aemy and Navy <®=40 — Espionage Act — Evidence. 

In a prosecution for violation of Espionage Act June 15, 1917, by ut- 
terances calculated to obstruct enlistment and recruiting and to cause 
mutlny, or refusai of duty, in the mllitary forces of the United States, évi- 
dence concerning a certain flag incident, and serving to explaln the clr- 
cumstanees under which defendant's statement covered by certain counts 
of the indictment was made, and to show that It was merely an angry, 
resentful outburst, held admissible under such counts. 

9. Cbiminal Law <©=315, 371(1) — Evidence — Intent — Pbior StatementS — 

Peesumption — Continuance of State of Mind. 

In a prosecution for violation of Espionage Act June 15, 1917, testi- 
mony as to statements by défendant made a few weeks before the enact- 
ment of the statute, though ordinarily admissible as tending to show de- 
fendant's State of mind, ordinarily presumed to continue, held Inadmissi- 
ble, as It caunot be presumed that a lawful state of mind, unaccompanled 
by expressions showing willingness to violate law, wlll change into a 
criminal intent under a future statute. 

10. Army and Navy <©=40 — Espionage Act — Evidence. 

In a prosecution for violation of Espionage Act June 15, 1917, testl- 
mony by défendant that he had not advised his sons not to enllst held in- 
admissible. In the absence of attempt by the government to prove for any 
purpose that défendant had so advised his sons. 

11. Cbiminal Law <g=812 — Instructions. 

In prosecution for violation of Espionage Act June 15, 1917, Instruc- 
tions using language by way of illustration and explanation which ordi- 
narily would hâve been proper, and covering certain situations shown in 
the évidence, which were not the particular ones covered by the Indict- 
ment, tending to inflame and divert the jury, held erroneous. 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. Elliott, Judge. 

John H. Wolf was convicted of violation of the Espionage Act, and 
he brings error. Reversed. 

^=»Far other cases see same toplc & KEY-NUMBER in ali Key-Numbered Dlgests & Indexes 
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Jpmes Brown, of Chamberlain, S. D., and Edward E. Wagner, of 
Sioux City, lowa (CTCorge J. Danforth, of Sioux Falls, S. D., on the 
brief), for plaintiff in error. 

George Philip, Asst. U. S. Atty., of Rapid City, S. D. (Robert P. 
Stewart, U. S. Atty., of Deadwood, S. D., and E. W. Fiske, Asst. 
U. S. Atty., of Sioux Falls, S. D., on the brief), for the United States. 

Before SANBORN and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

STONE, Circuit Judge. John H. Wolf brings his writ of error 
from conviction on six counts for violation of the Espionage Act. 
Act June 15, 1917, c. 30, 40 Stat. 217. Concurrent sentences of five 
years were assessed for each of the six counts. 

The assignments of error présent the following points: (a) Un- 
constitutionality of this section (section 3 [Comp. St. 1918, § 10212c]) 
of the Espionage Act, because it is an attempt to define and enlarge 
upon the constitutional définition of treason; (b) insufficiency of the 
indictment ; (c) insufficiency of the évidence ; (d) improper admission 
and exclusion of évidence; (e) improper refusai to charge the jury as 
requested, and improper charge given. 

(a) The objection to the validity of the Espionage Act does not ex- 
tend to those counts of the indictment dealing with the obstruction 
of enlistment service, but is leveled at those counts relating to causing 
insubordination, disloyalty, mutiny, or refusai of duty in the military 
forces. In our judgment, thèse latter counts of the indictment are 
insufficient; hence the question of the validity of the statute drops 
out of the case. 

(b) The indictment is challenged as stating no violation of the Es- 
pionage Act. The counts are in pairs, covering three separate utter- 
ances. Counts 1, 3, and 5 accuse him of causing, or attempting to 
cause, "disloyalty, insubordination, mutiny, and refusai of duty in 
the military forces of the United States." Counts 2, 4, and 6, re- 
spectively, charge that by the same statements he did "obstruct the re- 
cruiting and enlistment service of the United States." The charge in 
counts 1 and 2 is that at Kimball, S. D., on July 1, 1917, défendant 
stated in the présence of John Swason, J. M. Campbell, and "to other 
persons to the grand jurors unknown," as foUows: 

"That he, the said Swason, had better be careful about what he sald as 
he roay be under the Kaiser yet before thls war is over ; that this war was 
an unjust war on the part of the United States; that It was unjust on the 
part of the United States government to send the boys across the océan to 
fight; that he, the said Wolf, had advised his own sons not to enllst until 
they were drafted; that the United States was entlrely unjustlfled In Its 
entrance Into the présent war and that Germany's attitude in her unre- 
strlcted submarine warfare was perfectly proper, both before and after the 
entrance of the United States into the war." 

The charge in counts 3 and 4 is that at the same place, about July 
25, 1917, he stated to Josiah Whittecar "and to other persons, to the 
grand jurors unknown," as follows: 

" 'I would llke to hâve a machine gun to turn Into that bunch of sons of 
bltches. l'il bet l'd make them scatter,' he, the sald Wolf, meanlng thereby 
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and referrlng then and there to a number of tbe enlisted men of Troop L of 
the First Sonth Dakota Cavalry, the exact number of whom are to the grand 
jurors unknown, and then and there being in the military service of the 
United Stares, and then and there being congregated near the place of business 
of the said Wolf, in the county and state aforesaid." 

The charge in counts 5 and 6 is that at the same place, about July 
15, 1917, he said to Mrs. Millie Currence, the mother of an enlisted 
man, and "to other persons to the grand jurors unknown," the fol- 
lowing : 

"That the govemment is crazy to think that he (the said Wolf) would fight 
agalnst his own blood and they won't get any of my boys. Tou might just as 
well force the Catholic religion upon the Protestants as to force me to flght 
against my own blood (meaning thereby the Impérial German government) ; 
that tbe Red Cross is a bunch of scheming people ; that he would not glve 
anything and no one conld compel him to ; that the boys only enlisted for 
notoriety ; that you can raake as good citizens of your boys by keeping them at 
home and not sendiiig them to war ; that il was nothlng for Mrs. Currence 
to be proud of that her boy had gone to war; that the war was ail a graft 
and tliat it was an unjust war." 

[1] The objections urged to the sufficiency of the various counts 
of the indictment are: (1) That there are no allégations that the state- 
ments charged were made in the présence of members of the military 
or naval forces, or of persons who might bave become recruits, nor 
were there allégations that such statements were uttered under such 
circumstances as would naturally lead to the communication of them 
to such members or persons ; (2) that the remarks were not such as 
would naturally cause the results condemned by the statute. It is 
elementary that an indictment must allège facts sufficient to constitute 
the crime charged. 

[2-6] The law as first enacted and in force at the dates covered by 
the indictment was not a gênerai disloyalty statute. The portion hère 
involved had for its purpose prévention of interférence with the cré- 
ation and opération of the armed forces of the country. It declared 
such interférence or attempted interférence a crime. It bas been re- 
peatedly decided that words alone may constitute the overt act. 
Schenk V. United States, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. Ed. 
470 ; Frohwerk v. United States, 249 U. S. 204, 39 Sup. Ct. 249, 63 

L. Ed. 561 ; O'Hare v. United States, 253 Fed. 538, C. C. A. ; 

Doe v. United States, 253 Fed. 903, C. C. A. . Words which 

in their very nature, or which under the circumstances of their utter- 
ance, could not apparently hâve a tendency to cause such interférence, 
are without the statute. The intent with which they are uttered cannot 
alone make them harmful. This law was intensely practical; it 
sought the utilitarian resuit of preventing actual interférence or at- 
tempted interférence. It did not concern itself about mère intentions, 
no matter how reprehensible. It cornes fairly within the expression 
of Pollock, C. B., in Attorney General v. Sillem, 2 H. & C. 431, 525, 
that "human laws are made, not to punish sin, but to prevent crime 
and mischief." Therefore it is necessary that the words should be 
of a character and uttered under such circumstances as would appar- 
ently resuit in such interdicted interférence. Thèse two éléments are 
essential to the offense, and therefore to a proper charge of the of- 
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fense. The effective way of pleading the character of the words is by 
setting them forth literally or substantially, as hère donc. If they 
carried to the hearers any hidden or spécial meaning, that should be 
alleged. The effective way of pleading the circurnstances of utterance 
is by alleging such as show that the utterance was made to actual or 
possible members of such military forces, or under conditions where 
it would apparently reach or operate upon such persons. Within the 
latter class are the O'Hare Case (a public speech) and the Doe Case 
(an endless chain distribution of written or printed matter). 

The character of the utterances as hère set forth convinces that 
they could not cause disloyalty, insubordination, mutiny, or refusai of 
duty in the military forces, as charged in counts 1, 3, and 5. Nor 
does it seem possible that the scurrilous language covered by count 4 
could hâve obstructed the recruiting and enlistment service. The lan- 
guage, or portions thereof, covered by counts 2 and 6, is différent. 
It is in substance a statement that the war is an unjust war. We are 
not concerned with the truth or falsity of such statement (U. S. v. 
Equi, Charge to Jury, Bul. 172), but only with the effect it would 
apparently hâve upon the obstruction of recruiting and enlistment. 
Enlistment is a voluntary act, and anything which would tend to pré- 
sent a State of mind favorable thereto would be déterrent, and there- 
fore an obstruction to such action. Certainly the belief that a war 
was unrighteous would ordinarily be a decided barrier to a resolution 
voluntarily to risk life in its prosecution. This has heen recognized in 
the Doe Case and many other cases. Therefore, as to those two 
counts, the language, as alleged, is sufficient to constitute the offense, 
if uttered with the unlawful intent and under circumstances where 
it would apparently accomplish the forbidden results. The intent is 
properly alleged. The circumstances, as alleged, are that the state- 
ments were "publicly" made to certain named person or persons and 
"to other persons to the grand jurors unknown." "Publicly" means in 
public, well known, open, notorious, common, or gênerai, as opposed 
to private, secluded or secret. Tlie clear inference from the allégation 
would seem to be that the statement was uttered in the présence of a 
number of persons. There is no allégation that any of the immédiate 
listeners were within the enlistment âges. The doctrine of the O'Hare 
and Doe Cases is that a statement to which wide publicity was given by 
the défendant would apparently reach men who might become recruits, 
and that it is unnecessary to prove, and therefore to allège, that such 
were actually présent or actually were reached by the statements. 
Naturally the extent of publicity would be an important considération 
and, within certain limits, décisive. The extent and character of the 
publicity must be such that the apparent resuit of the utterance would 
be obstruction of the recruiting and enlistment service. But thèse 
may be generally stated, subject to a bill of particulars in proper in- 
stances. No such bill was filed hère, and the gênerai allégations that 
the statements were publicly made to certain persons and to others un- 
known is sufficient. 

[7] With counts 2 and 6 held sufficient, it is necessary to exam- 
ine the other assignments of error in so far as applicable to them. 
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The sufficiency of the évidence is, in our judgment, properly chal- 
lenged. There is no subtantial testimony in either instance of the 
slightest intention to obstruct the service. The intention necessary 
to be shown is willfulness — deliberate purpose. Défendant is a mer- 
chant in a town in South Dakota. The statement covered by count 2 
occurred during a discussion of the war between défendant on one 
side and three acquaintances on the other. The other tliree approved 
the war ; one of them had three sons then enHsted. It is very évident 
that the sole resuit which occurred, or really vi^as to be expected, was 
that each of the four remained firm in his own conviction. The 
statute, as originally enacted, was not framed to prevent free discus- 
sion or expression of opinion, so long as such was not deliberately 
employed for the purpose of interfering with the création and opéra- 
tion of the armed forces of the nation. The statement covered by 
count 6 was made in the defendant's home, in the présence of his wife, 
to a chore woman. It was an ill-natured, intemperate outburst, 
brought on by seeing Red Cross pictures in a magazine. The woman 
properly resented his language, and stated that she had a son who had 
enlisted, and that she was proud of it. The évidence in the entire 
case clearly shows an instance of a headstrong, willful man, who felt 
strongly about the war, and who insisted, in and eut of season and in 
intemperate and sometimes scurrilous language, on voicing his views. 
It also clearly shows that the natural and only resuit thereof v/as to 
arouse the resentment of his neighbors to a point dangerous to him- 
self ; one manifestation being a sort of vigilante visit from members 
of the local guard organization, which occasioned the filthy, resentful 
outburst covered by counts 3 and 4 of the indictment. 

[8] There are several assignents of error relating to the admission 
or exclusion of évidence. The évidence of Whittecar concerning Ihe 
flag incident was compétent and actually favorable to défendant, in 
connection with the charges in counts 3 and 4, since it served to ex- 
plain the circumstances under which the statement covered by those 
counts was made, and that it was merely an angry, resentful out- 
burst. It had no bearing on any other part of the case, and would be 
incompétent except for those counts. 

[9] The court admitted évidence by Galbraith and by Irawton of 
statements by défendant made a few weeks before the enactment of 
this statute. Ordinarily such statements, made only a few weeks prior 
to those covered by the indictment, would be évidence bearing on in- 
tent, since it would tend to show his state of mind, which is presumed 
to continue. But it cannot be presumed that a state of mind, entirely 
lawful at the time and not accompanied by expressions showing a 
willingness to violate law, will change into a criminal intent under a 
future statute. State v. Wenzel, 72 N. H. 396, 56 Atl. 918; Rhodes 
V. State, 75 Tex. Cr. R. 659, 172 S. W. 252; Pooley v. Dutton, 165 
lowa, 745, 147 N. W. 154. 

[10] Assignment 7 is to the refusai of testimony by the défendant 
to tlie effect that he had not advised his sons not to enlist. No at- 
tempt was made by the government to prove, for any purpose, that 
défendant had advised his sons not to enlist. Whether he did or not 
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was immaterial. The question hère was whether he made, in sub- 
stance, the statements alleged in the indictment. The testimony was 
properly excluded. 

[11] Assignment 8 drops from the case with counts 3 and 4, to 
which it referred. Assignments 9 to 15, inclusive, relate to instruc- 
tions refused or to the charge as given. Of thèse, 9 to 13, inclusive, 
hâve been fuUy covered by what has been said concerning the suffi- 
ciency of the indictment and of the évidence. Assignments 14 and 15 
relate to language used in the charge which défendant claims tended 
to inflame and divert the jury. The language was used by way of 
illustration and explanation, and ordinarily would hâve been entirely 
proper. However, it covered certain situations shown in the évidence 
which were not the particular ones covered by the indictment — notably 
the so-called "flag incident." We thmk the criticisms well taken. The 
gréa test danger to justice from a jury is through a confusion of the 
real issues in the case. This is peculiarly true when the times or 
circumstances or character of crime are such as to make jurymen lose 
sight of the questions of fact actually involved. It is natural, in time 
of war, when patriotic sentiment is high, that it is particularly diffi- 
cult to secure a fair trial for men accused of crimes connected with 
the war. At such times the task of the court becomes especially dif- 
ficult and requires great care to prevent miscarriage of justice. Thèse 
are practical considérations, which must be constantly borne in mind, 
or the verdicts of juries in such cases will mistakenly hecome expres- 
sions of their hatred for unpatriotic acts in gênerai, instead of their 
careful judgment on the facts shown by the évidence in the particular 
case. Patriotism must not become, even innocently, a cloak for in- 
justice. The right of an accused in the courts of this nation to a fair 
trial must not vary with the character of the crime. The variation 
permitted is in the punishment, but that comes only after a fair trial. 

With instructions to proceed in accordance with this opinion, the 
case is reversed. 



BARNETT et al. v. KUNKEL et al. 

(CTrcuit Court of Appeals, Eighth Circuit April 12, 1919. 

No. 5208. 

1. Indians ®=3l5(l) — Deed of Inherited Land — Appeovai, by Court — 3v- 

EISDICTION. 

A deed by the mother of a mlnor full-blood Oreek Indlan, who inherited 
an allotmeut of land from her daughter, was of no eftect, where ap- 
proved by the county court of a county of Oklahoma in which the daughter 
was not a résident when she dled ; the court not having had jurisdictlon. 

2. Indians <S=15(1) — Allotment or Land — Deed — Statutes — "Kesteictions." 

Deed of a niincir fuU-blood Creek Indian's allotment of land, inherited 
by her mother, executed two days before patent for the land was Issued, 
though the sélection of the allotment had been legaHy made and approved 
before, held not void under Act April 26, 1906, § 19, and Act May 27, 1908, 
§ ô, rendering vold a deed of lands of the Five Civillzed Tribes, if made 

^s^jFor other cases see same topic & KEY-NQMBEB In ail Key-Numbered Dlgests & Indexes 
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before the removal of "restrictions" ; "restrictions," as used, referring to 
prohibitions against aliénation. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Restriction.] 

3. Indians ©=1.5(1) — Deed or ALt-oTireNT — Appeoval by Oountt Cotjbt— 

Lapse of Time. 

Where the mother of a mlnor full-blood Creek Indian Inherited her 
daughter's allotment, and deeded it to another in 1900, the approval et 
the deed by the cotinty court of the county of Okiahoma where the daugh- 
ter was reisident when she died was not vold beeause not made until 
1913 ; mère lapse of tlme not destroylng the deed or taking away power 
to approve It. 

4. Courts ©=366(30) — Fédéral Cotjrt — Binding Force of State Décision. 

A décision of the highest court of a state, defining the powers of an In- 
ferior court under the state Constitution and laws, is binding on the Cir- 
cuit Court of Appeals. 

5. Courts ©=366(16) — Fédéral Court — Binding Force of State Décision. 

Décision of the highest court of a state, determining when an order ap- 
proving a deed of real property in the state Is sutlicient to glve the deed 
fuU validity, constitutes a ruie of real property, and probably binds a 
fédéral court sltting In the state. 

6. Indians <©=15(1) — Inherited Allotment — ^Approval of Deed in Vacation. 

Order of the county judge of a county of Okiahoma wherein a minor 
full-blood Creek Indian was résident when she died, approving deed of the 
mother of such Indian, who had Inherited her allotment, held not vold 
beeause made at the home of the Judge, instead of the courthouse, tue 
judge having been ill, or beeause the term of the county court had ad- 
journed and the adjournment was entered on its records prier to the 
approval of the deed, while no other tenu had been legally called, so taat 
the order was entered In vacation, 

7. JuDQMENT ©=521 — Collatéral Attack — Ceoss-Bill to Set Asidb roB 

FkAUD — DlSMISSAL ON MeBITS. 

In suit to quiet title to land formerly the allotment of a mlnor full- 
blood Creek Indian, who died, so that the land was inherited by her 
mother, a défendant, who conveyed It to plaintiffs' predecessor, in view ci 
défendants' cross-bill and ofler of proof showing that the mother's at- 
torney, while purporting to act for her in securing the approval of her 
deed, and in causing decree to be entered in her suit for cancellatiou 
against the grantee, forever barring her right, was in fact acting on 
behalf of the grantee's successor, etc., hcld, that a summary disposition 
of the case by entry of decree for plaintilïs and dismissal of the cross-bill 
on the merlts was improper, it belng the duty of the court to hear dé- 
fendants' proofs; the cross-bill not constituiing a collatéral attack on 
the order of the county court of Okiahoma approving the mother's deed, 
but standing as an original bill to set aside for fraud the order approving 
the deed. 

8. JuDGMENT ©=441 — Vacation foe Fraud ob Collusion — Jueisdiction of 

Equitt. 

A court of equlty has jurisdiction to set aside judgments obtalned by 
fraud or collusion. 

9. Attornet and Client ©=77 — Principal and Agent ©==162 — Betbatal of 

Principal or Client — Fruits of Baroain. 

One who seduces an agent to betray his principal, or an attomey hls 
client, can hold none of the fruits of his bargaln. 

10. Evidence ©=>9l — Burden of I'boof — Affirmative Claim. 

An afllrmatlve claim must be proved by the party who seeks Its beneUt. 

Appeal from the District Court of the United States for the East- 
ern District of Okiahoma ; Ralph E. Campbell, Judge. 

©:»For other casea see saine toplc & KEY-NtIMBER In ail Key-Kumbered DIgests & Indexes 
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Suit by W. A. Kunkel and the Prairie Oil & Gas Company against 
Hannah Canard Bamett and Tucker K. Barnett, wherein défendants 
filed cross-bill. From a decree for plaintiffs, dismissing the cross- 
bill on the merits, défendants appeal. Reversed. 

Malcolm E. Rosser, of Muskogee, 0kl., and Lewis C. Lawson, jf 
Holdenville, Okl. (Charles A. Moon and Francis Stewart, both of Mus- 
kogee, Okl., on the brief), for appellants. 

Alexander A. Davidson, of Tulsa, Okl. (P. C. West, R. S. Sher- 
man, Grey Moore, and James A. Veasey, ail of Tulsa, Okl., and John B. 
Patterson, of Okemah, Okl., on the brief), for appellees. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This is a suit in equity by Kunkel and 
the Prairie Oil & Gas Company against Hannah Barnett and others, to 
quiet title to a parcel of land which was formerly the allotment of 
Mahaley Watson, a full-blood Creek, who died while a minor. Han- 
nah Barnett was her mother and sole heir. Défendants answered, and 
also filed a cross-bill. In thèse pleadings they denied the equity of the 
original bill, and asked as affirmative relief that plaintiff's title be 
canceled and annulled, and that title be quieted and confirmed in Han- 
nah Barnett. The trial court received the plaintiff's proof. When 
défendants offered évidence in support of their answer and cross-bill, 
objection was made upon the ground that the same did not state facts 
sufHcient either to constitute a défense, or to entitle défendants to af- 
firmative relief. The court required défendants to make an ofïer of 
tlieir proof. This was done, and objection to the same by plaintiffs 
was sustained, and an exception saved. The court then entered a 
decree in favor of the plaintiffs and dismissed the cross-bill upon the 
merits. The présent appeal seeks a review of that decree. 

We will summarize the cross-bill and défendants' offer of proof. 
It will, of course be understood that what we say is not proven facts, 
but défendants' claim, with reasonable inferences such as we are re- 
quired to indulge in determining whether the trial court's summary 
disposition of défendants' case was proper. 

[1] AU parties agrée that title to the allotment passed to Hannah 
Barnett upon the death of Mahaley Watson. March 22, 1909, Han- 
nah executed a deed of the property to one Simms. This deed was 
presented to the county court of Hughes county and approved. That 
court, however, was not the one which had jurisdiction, as the minor 
was a résident of and died in Okfuskee county, so the approval was 
void, and the deed of no effect. Okla. Oil Co. v. Bartlett, 236 Fed. 
488, 149 C. C. A. 540. 

Four years later, in March, 1913, Hannah, by a written contract, 
èmployed an attorney by the name of Crump to take proper proceed- 
ings to hâve the Simms deed set aside as a cloud upon her title. She 
also gave Crump a lease of 80 acres of land for 99 years. The con- 
tract forbids any settlement or compromise of the suit, except with 
the approval of the county court of Okfuskee county. It also requires 
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that a copy be fîled with that court. This contract is likewise made 
a part of the lease. The lease itself forbids its assignaient or any 
right thereunder "until the title to the allotment of Mahaley Watson, 
deceased, shall hâve been quieted, as per the terms of the written con- 
tract hereinabove referred to." Both instruments are expressly made 
binding upon successors and assigns. They were filed and approved 
by the county court. March 27, 1913, the lease was also filed in the 
office of the register of deeds of Creek county, where the land is lo- 
cated. 

Hannah had frequently been solicited to give a new deed of the 
property, which she had consistently refused to do. In March, 1913, 
Crump brought the suit required by his contract with her, making 
Simms, Litchfield (who had succeeded by deed to Simms' rights), and 
others défendants. The contract with Crump, and the lease to him, 
were attached as exhibits to the complaint. Simms disclaimed. Litch- 
field answered. 

May 26, 1913, Crump, in violation of the express provisions of 
the lease, assigned the same to Litchfield. This assignment refers 
to the lease and the contract, so Litchfield had notice of their restric- 
tions. On the same day Crump also gave Litchfield a quitclaim deed 
of the land. Neither the deed nor the assignment of the lease was 
ever approved by the county court. In June, 1913, Crump, while act- 
ing as attorney for Hannah, entered into a corrupt agreement with 
Litchfield, in considération of $5,000 paid to him personally, and upon 
a new considération of $2,000 for himself and Hannah. By the terms 
of this agreement he was to induce Hannah to exécute a new pétition 
for the approval of the Simms deed, which was to be presented to the 
judge of the county court of Okfuskee county, and an approval of 
the deed secured. As a part of the same corrupt agreement, the 
suit then pending against Litchfield to cancel the deed was to be dis- 
missed with préjudice against the bringing of any other suit. In 
the exécution of this contract it is charged that Crump represented 
to Hannah that the suit to cancel the Simms deed would require a 
long litigation, and that he desired to be released f rom his obligation, 
and in order to secure such release the consent of the county court 
would hâve to be obtained. The $2,000 was stated to be a considéra- 
tion for this release, and for royalties due her on the property. Upon 
such représentations she was induced to sign a pétition for the ap- 
proval of the Simms deed. She was unable to read or speak Enghsh, 
and relied wholly upon the advice of her attorney, and never knew 
that the pétition was for the approval of the deed. This pétition was 
presented to the judge of the county court at his home at a time when 
he was seriously ill, and also at a time when the term of the county 
court of Okfuskee county had been adjourned. He signed an order 
approving the deed, which was afterwards filed with the clerk of his 
court, not by the judge himself, but presumably by Crump, or some- 
body acting on behalf of Litchfield. The judge later died without 
ever again returning to the courthouse, or performing any judicial 
act there. In performance of the agreement between Litchfield and 
Crump, a written stipulation, signed by Crump as attorney for Han- 
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nah, and by counsel purporting to act on behalf of Simms, Litchfield, 
and the other défendants, was filed in the state court, where the suit 
had been brought for the cancellation of the Simms deed, and also in 
the fédéral court, to which the suit had been removed, and a decree 
was entered in each of those courts upon the stipulation, adjudging 
that Hannah had no right, title, or interest in the land, perpetually 
enjoining her from asserting any claim or right to it, and establishing 
the title in Litchfield. 

The case has been involved in many immaterial issues, which hâve 
added greatly to the difficultés of its trial in die lower court and its 
argument hère. We will first dispose of the most meritorious of thèse 
issues. 

[2] 1. It is argued that Hannah's deed to Simms was void. This 
contention rests upon the fact that the deed was executed two days 
before the patent for the land was issued, though the sélection of the 
allotment had been legally made and approved long before. Section 
19 of the Act of April 26, 1906 (34 Stat. 144, c. 1876), and section 
5 of the Act of May 27, 1908 (35 Stat. 313, c. 199) render a deed 
of lands of the Five Civilized Tribes void, if made "before the re- 
moval of restrictions therefrom." It is argued through many pages 
that the land hère was subject to restriction within the meaning of 
thèse laws, because the patent had not been issued, and the land was 
therefore subject to the jurisdiction of the Land Department, and 
it was within the power of that department to cancel the sélection 
for cause. This position is untenable, because the term "restrictions," 
as used in the acts of 1906 and 1908, refers to prohibitions against 
aliénation. The power of the Land Office to cancel a sélection does. 
not constitute a restriction within the meaning of thèse statutes. Sec- 
tion 22 of the act of 1906 expressly provided: 

"That the adult heirs of any deceased Indlan of elther of the Five Civilized 
Tribes icJiose sélection has been made, ot to whom a deed or patent has been 
issued for hls or her share of the land of the tribe, • • • may sell and 
coDvey the lands inherlted from such décèdent." 

Section 9 of the act of 1908 also provides : 

"That the death of any allottee of the Five Civilized Tribes shall operate to 
remove ail restrictions upon the aliénation of sald allottee's land." 

It has been the uniform holding that an allottee may convey the 
équitable title under a certificate of allotment, before patent, if the 
lands are not otherwise subject to restraint against aliénation. Thom- 
ason V. Wellman, 206 Fed. 895, 124 C. C. A. 555 ; MuUin v. United 
States, 224 U. S. 448, 32 Sup. Ct. 494, 56 L. Ed. 834; Goat v. United 
States, 224 U. S. 458, 32 Sup. Ct. 544, 56 L. Ed. 841 ; Duncan Town- 
site Co. V. Lane, 245 U. S. 308, 38 Sup. Ct. 99, 62 L. Ed. 309. There 
is nothing in Ballinger v. United States, 216 U. S. 240, 30 Sup. Ct. 
338, 54 L. Ed. 464, Skelton v. Dill, 235 U. S. 206, 35 Sup. Ct. 60, 59 
L. Ed. 198, United States v. Wildcat, 244 U. S. 111, 37 Sup. Ct. 561. 
61 L. Ed. 1024, Starr v. Long Jim, 227 U. S. 613, 33 Sup. Ct. 358, 
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57 L. Ed. 670, Monson v. Simonson, 231 U. S. 341, 34 Sup. Ct. 71, 58 
L. Ed. 260, Franklin v. Lynch, 233 U. S. 269, 34 Sup. Ct. 505, 58 L- 
Ed. 954, or Okla. Oil Co. v. Bartlett, 236 Fed. 495, 149 C. C. A. 540, or 
in any other of the numerous cases cited by counsel, which upon a 
reasonable interprétation furnishes any foundation for the conten- 
tion that the Simms deed was void because made before the patent for 
the land was issued. 

[3] 2. It is urged that the approval of the Simms deed by the coun- 
ty court of Okfuskee county was void, because the deed itself was 
executed in 1909, and the approval was not made until 1913. The 
mère running of time, however, did not destroy the original deed, nor 
take away the power of the court to approve it. It simply rendtied 
more difficult the investigation which the court ought to make be- 
fore such approval. The act of approval is administrative. It con- 
templâtes that there shall be such an inquiry as satisfies the court that 
the making of the deed at the time of its exécution, and upon the 
considération then paid, is just and équitable, and for the best inter- 
est of the grantor. In a field where values are rapidly changing as in 
western Oklahoma, the passage of four years' time increases the diffi- 
culty of such an inquiry, and ought to make the court much more cau- 
tious in awarding approval than when the deed is promptly presented. 
Mère lapse of time, however, does not destroy the deed or take away 
the power to approve it. Lomax v. Pickering, 173 U. S. 26, 19 Sup. 
Ct. 416, 43 L. Ed. 601 ; Lykins v. McGrath, 184 U. S. 169, 22 Sup. 
Ct. 450, 46 L. Ed. 485. 

[4-6] 3. A more serious contention is that the order of the county 
judge approving the Simms deed was void: (a) Because made at the 
home of the judge, instead of the courthouse; (b) because the term 
of the county court for Okfuskee county had been adjourned, and 
the adjournment entered upon its records, prior to the approval ot 
the deed, and no other term had been legaily calied, so the order was 
entered in vacation. Both of thèse questions were before this court 
in United States v. Black, 247 Fed. 942, 160 C. C. A. 132, and the dé- 
cision is conceded to hâve been against défendants' présent contention. 
We bave examined the authorities cited by counsel carefuUy, and con- 
sidered their argument, and find no sufficient reason for modifying 
our former décision. It is true that there is some language in the 
décisions of the Suprême Court of Oklahoma tending to show that 
a judge cannot act judicially, except in the place officially estabUshed 
for holding his office, and that his acf; in vacation is not the act of 
the court. The cases most nearly in point are McHarry v. Eatman, 
29 Okl. 46, 116 Pac. 935 (which seems to be qualified in Campbell v. 
Dick, 157 Pac. 1062), and Eischoff v. Caldwell, 51 Okl. 217, 151 Pac. 
860, L. R. A. 1917E, 359. Thèse were cited and fuUy considered in 
the Black Case. There is no décision, however, of the highest court 
of the State, ruling that the act of a county judge in vacation, in a 
case like this, is not the act of the court, or that his act outside of the 
courthouse is void. The local statute déclares that for many purposes 
county courts shall be deemed to be always open. As to matters which 
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do not requîre the présence of a jury, the distinction between the judge 
and the court is formai. It is the common practice of American 
judges, sitting at nisi prius, to hear arguments, and make orders and 
judgments, without the présence of their clerk or executive officer. 
Such orders and judgments, when fîled with the clerk and entered 
upon the court's record, are treated precisely as if the clerk had been 
présent at the time of the argument, and heard the order orally, or re- 
ceived it as signed from the hand of the judge. The rule which 
counsel urges would greatly hamper judicial administration, with- 
out any compensating security to the public. We recognize that a 
décision of the highe.st court of a state, defining the powers of an in- 
ferior court under the local Constitution and laws, would be bind- 
ing upon this court. We further recognize that such a décision, de- 
termining when an order approving a deed of real property in the state 
is sufficient to give the deed full validity, would copstitute a rule of real 
property, and would probably be binding upon a fédéral court sitting 
in the state. No such décision, however, has been called to our at- 
tention as to the spécifie question hère involved, and we therefore 
can discover no adéquate reason for modifying our décision in United 
States V. Black. 

[7-9] We come now to the serions issue in the case. The cross-bill 
aad the offer of proof show that Hannah Barnett's attorney, Crump, 
while purporting to act as her counsel, in securing the approval of 
the deed, and in causing a decree to be entered in her case against 
Simms and Litchfield, forever barring her right to the property, was 
in fact acting on behalf of Litchfield, and upon a considération paid 
by him, and that Hannah was wholly ignorant of what was going on 
when the deed was approved. While the allégations of the cross- 
bill are indefinite, we think they are sufficient to forbid a summary 
disposition of the cause, such as was made. It was the duty of the 
court to proceed with the trial of the case, to hear the proof s of the de- 
fendants, and, if the merits of the controversy required an amend- 
ment of the cross-bill, permission should hâve been granted to amend 
it. If the charge was substantiated, the approval of the deed was a nul- 
lity, and the charge was of too serious a character to be disposed of 
without a full trial. The cross-bill stands upon the same ground as 
an original bill seeking to set aside the order approving the deed. 
It was not a collatéral attack. That a court of equity has jurisdiction 
to set aside judgments obtained by fraud or collusion is not open to 
doubt. Arrowsmith v. Gleason, 129 U. S. 86, 100, 9 Sup. Ct. 2Z7 , 22 
L. Ed. 630; Simon v. Southern Railway Co., 236 U. S. 115, 35 Sup. 
Ct. 255, 59 L. Ed. 492; Burt v. Gotzian Co., 102 Fed. 972, 43 
C. C. A. 59; Young v. Sigler (C. C.) 48 Fed. 182; National Sure- 
ty Co. V. State Bank, 120 Fed. 593, 56 C. C. A. 657, 61 L,. R. A. 
394. If the solemn judgments of courts can be thus set aside, much 
more can the administrative acts of a county court, approving the 
deeds of Indians for inherited lands. One who seduces an agent to 
betray his principal, or an attorney his client, can hold none of the 
fruits of his bargain. Alger v. Anderson (C. C.) 78 Fed. 729, and cases 
there cited. 
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[10] Plaintïffs claini to be bona fide purchasers. That, however, is 
an affirmative daim, and must be proven by tlie party who seeks its 
benefit. Wright-Blodgett Co. v. United States, 236 U. S. 397, 35 Sup. 
Ct. 339, 59 L. Ed. 637. 

The decree is reversed. 



LOPEZ V. HOWE, Immigration Com'r. 

(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 

No. 216. 

1. Aliens <©=>18 — Expulsion— RiGHT of Congress. 

The light of Congress to exclude or expel aliens, or anj class of aliens, 
absolutely or upon conditions, in war or in pence, is an inhérent and in- 
aliénable right of every sovereign and independent nation, whicli may be 
exercised entlrely through executive offlcers. 

2. Aliens <S=54— Déportation Proceedings — Rbview. 

To successfully attack an order for the déportation of an alien, under 
Immigration Act Feb. 5, 1917, it must be shown that the proceedings upon 
which the order is based were unfalr, or Ihat the alien bas bcen denied a 
falr hearing, or that there has been an abuse of discrétion on the part of 
the executive offlcers of the United States. 

3. Aliens <g=353 — Déportation — Grounds — Anaechical Tbachinos. 

A Spanish alien, who belleves and teaches anarchy as a philosophical 
theory, but does not advocate violence, is llable to déportation under Im- 
migration Act Feb. 5, 1917, notwithstanding that he had been a résident In 
the United States for 15 years. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Proceedings to déport Frank R. Lopez for violation of Immigra- 
tion Act Feb. 5, 1917. A decree of déportation was approved by the 
Commissioner General of Immigration and the Acting Secretary of 
Labor, and a warrant directing Frederick C. Howe, as Commissioner 
of Immigration of the Port of New York, to déport relator, was issued. 
From the dismissal of a writ of habeas corpus, relator appeals. Ap- 
peal dismissed, and order affirmed. 

Charles Recht, of New York City (Sidney R. Fleisher, of New 
York City, of counsel), for appellant. 

Francis G. Caffey, U. S. Atty., of New York City (David V. Ca- 
hill, Asst. U. S. Atty., of New York City, of counsel), for respond- 
ent. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The relator has been ordered deported 
from this country to Spain and is in custody of the Commissioner of 
Immigration at the port of New York. The relator was taken into 
custody under a warrant which charged him with being in the United 
States in violation of the Immigration Act of February 5, 1917, c. 29, 
39 Stat. 874. Section 3 of that act (Comp. St. 1918, § 428914b) provides 
that certain enumerated classes of aliens shall be excluded from admis- 

<g=jFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered DIgests & iDdeies 
259 F.— 26 
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sion into the United States. Among the classes so excluded. are anar- 
chists, and the provision referring to them may be found in the margin/ 
And section 19 of the Act (Comp. St. 1918, § 4289i4jj) provides for the 
arrest and déportation within 5 years after entry of any alien who at 
the time of entry was a meniber of one or more of the classes ex- 
cluded by law. It then provides for the déportation of classes of 
aliens therein mentioned, irrespective of the time of their entry into 
the United States, and among those so specified is the f ollowing : 

"Any allen who at any time after entry shall be found advocating or teach- 
Ing the unlawful destruction of property, or advocating or teaching anarchy, 
or the overthrow by force or violence of the government of the United States or 
of ail forms of law or the assassinatlon of public officiais." 

The warrant charged that the relator had been — 

"found advocating or teaching anarchy, or the overthrow by force or vio- 
lence of the government of the United States or of ail forms of law, or the 
assassinatlon of public officiais ; that he was at the time of his entry into 
the United States a member or afflliated with an organization entertainlng 
and teaching disbelief in or opposition to organized government, or teaching 
the duty, necesslty, or propriety of the unlawful assaulting or killlng of any 
officer, or officers, either of spécifie Individuals, or of offlcers generally of the 
government of the United States, or of any other organized government, be- 
cause of his or their officiai character ; and that he was an anarchist or per- 
son who at the time of his entry believed in or advocated the overthrow by 
force or violence of the government of the United States, or of ail forms of lavr, 
or who dlsbelieved in or was opposed to organized government, or who advo- 
cated the assassinatlon of public officiais." 

An arrest followed, and the relator was taken into custody at Bos- 
ton. A hearing was held in that city on June 25, 1918, and on July 
22, 1918. Thèse hearings resulted in a recommendation by the immi- 
grant inspector at Boston that the relator be deported. The finding 
was that the relator — 

"is an anarchist, and, in my opinion, a dangerous one, and he is teaching, 
through thèse publications that he handles, coming from ail parts of the 
world to him, the idea of social révolution and anarchy, ail of whlch he 
acknowledges in the hearing." 

The findings and recommendation were submitted to the Commis- 
sioner General of Immigration and the Acting Secretary of the De- 
partment of Labor, and were reviewed by them and approved. A 
warrant, directing that the Commissioner of Immigration of New York 
déport the relator to Spain, was issued by the Acting Secretary of the 
Department on November 4, 1918. 

1 " * * • Anarchists, or persons who believe In or advocate the over- 
throw by force or violence of the government of the United States, or of ail 
forms of law, or who disbelieve in or are opposed to organized government, or 
who advocate the assassinatlon of public officiais, or who advocate or teach 
the unlawful destruction of property ; persons who are members of or affiliat- 
ed with any organization entertainlng and teaching disbelief In or opposition 
to organized government, or who advocate or teach the duty, necesslty or pro- 
priety of the unlawful assaulting or killlng of any officer or officers, either 
of spécifie individuals or of officers generally, of the government of the United 
States or of any other organized government, because of his or their officiai 
character, or who advocate or teach the unlawful destruction of property. 
* • • " U. S. Comp. St. Supplément 1917, p. 233 (Comp. St. 1918, § 428914b). 
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A writ of habeas corpus was obtained on behalf of the relater, and 
after a hearing in the United States District Court for the South- 
ern District of New York the writ was dismissed, and on December 
20, 1918, the relator was remanded to the custody of the United States 
Commissioner of Immigration at the port of New York. 

[1] The right of Congress to exclude or to expel aliens, or any 
class of aliens, absolutely or upon conditions, in war or in peace bas 
been declared by the Suprême Court an inhérent and an inaliénable 
right of every sovereign and independent nation. In Fong Yue Ting 
V. United States, 149 U. S. 698, 13 Sup. Ct. 1016, VJ L. Ed. 905, the 
court held that the power of Congress to expel might be exercised en- 
tirely through executive officers. And see Wong Wing v. United 
States, 163 U. S. 228, 16 Sup. Ct. 977, 41 L. Ed. 140. This doctrine 
was reasserted in Low Wah Suey v. Backus, Commissioner of Immi- 
gration, 225 U. S. 460, 32 Sup. Ct. 734, 56 L. Ed. 1165. In the case 
last cited the court said : 

"A séries of décisions In this court has settled that such hearings before 
executive offlcers may be inade concluslve when fairly conducted. In order 
to successfully attack by judicial proceedings the conclusions and orders made 
upon such hearings, it niust be shown that the proceedings were manifestly 
unfair, that the action of the executive offlcers was such as to prevent a fair 
Investigation, or that there was a manifest abuse of the discrétion comniitted 
to them by the statute. In other cases the order of the executive officers witn- 
In the authority of the statute is final. United States v. Ju Toy, 198 U. S. 253 
[25 Sup. Ct. 644, 49 L. Ed. 10401 ; Chin Yow v. United States, 208 U. S. 8 
[28 Sup. Ct. 201, 52 U Ed. 369] ; Tang Tun v. Edsell, 223 U. S. 673 [32 Sup. Ct. 
359, 56 L. Ed. 606]." 

[2] The présent proceeding is an attack upon the order issued by the 
Acting Secretary of Labor directing the respondent, the Commis- 
sioner of Immigration at Ellis Island, New York Harbor, to déport 
the relator to Spain, the country whence he came. To successfully 
attack that order it must be shown that the proceedings upon which 
the order is based were unfair, or that the relator has been denied a 
fair hearing, or that there has been an abuse of discrétion on the part 
of the executive officers of the United States. 

It is asserted that the relator is not within the enumerated classes. 
It is admitted that he is an anarchist. The following testimony was 
given by the relator at the hearing before the inspecter : 

"Q. Do you believe in or advocate the overthrow by violence or force of the 
government of the United States? A. No, sir. 

"Q. Any other governnient, Spanlsh, or Italian, or Mexlcan? A. No, sir; 
our ideals are founded on éducation. 

"Q. What are your ideals? A. Free thinking. 

"Q. Don't you believe in the power of authority? A. What do you mean? 

"Q. Organlzed government. Don't .vou thirik, if the Président gives an order 
when Congress empowers him, that it should be obeyed? A. Yes; the orders 
should be obeyed. 

"Q. Do you believe lu the propriety of assassination of publie officiais of 
the United States or any other governnient? A. No, sir; not only of officiais, 
but of nobody. Everybody has a right to live. 

"Q. Do you believe in anarcbyî A. What do you mean by anarchy? 

"Q. Well, it would be anarchy to fight against-the laws of the United States, 
tear down buildings, blow thein up. A. Anything else? I believe in anarchy, 
but not in the way you expiain it. I believe in anarchy, but it is not th& 
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way you explaln It, or the way newspapers say anarchy Is. Anarchy, the way 
newspapers explain It, assassinating woineh and children, dropping bombs, or 
anything like that, I don't belleve in that. But I believe in teachlng, educat- 
ing, and telling the people to better thelr conditions. If you inean that, I 
am proud o£ being an anarchist I am against killing and agalnst destruc- 
tion. We are to construct. 

"Q. How are you golng to proeeed to do this? A. We are not goiag to 
force our Ideals on anybody's mlnd. We hâve conférences ; we hâve lectures. 
The doors are open, and everybody is welcome. 

"Q. You try to get people through advertising means? A. Tes; for educa- 
tional purposes. 

"Q. For the educatlonal purposes of teachlng them anarchy? A. To teach 
them anarchy the way we understand It, but not the way you understand it ; 
the way many writers understand it. 

"Q. What writers î A. Tolstoï, Marx, Ferrer, Zola, Kropotkin, and many 
others." 

[3] Because he is a philosophical anarchist, and is opposed to the 
overthrow of government by force or violence, the relator claims he 
is not within the provisions of section 19 of the act of Congress, ex- 
cept in the 5-year class, and that, as he has been in this country for 
15 years, he cannot be deported. From what has been said in an 
earlier part of this opinion, it appears that the relator's understand- 
ing of the statute difïers from the understanding of this court. That 
section deals with a number of différent classes of aliens, and pro- 
vides that certain classes may be deported at any time within 5 years 
after entry, but does not so limit the time of déportation as respects 
certain other classes, as to whom it is declared they may be deport- 
ed, irrespective of the time of their entry into the United States. 
An alien at the time of bis entry may not be an anarchist, and there- 
fore may be entitled to enter. But if, at any time after his entry, he is 
found "advocating or teachlng anarchy," he may be deported. The 
relator's testimony, only a portion of which has been quoted, shows 
conclusively that he is an advocate and a teacher of anarchy, making 
speeches in its favor, organizing anarchist groups, and distributing an- 
archist literature. As he reads and writes Spanish, Italian, Portu- 
gese, and English, he is a man of ability, who naturally has influence 
with his associâtes. That he is liable under the law to déportation ad- 
mits of no doubt. 

It is true he had no counsel at the hearing, but his right to counsel 
was not denied to him. He was asked whether he waived his right to 
be represented by counsel, and replied, "Well, yes." We hâve not 
discovered that any unfair advantage has been taken of him. 

The fact that he is only a philosophical anarchist, and not an ad- 
vocate of a resort to force and révolution, makes him, in the opinion 
of Congress, none the less a dangerous présence. His théories, if 
they could be put in practice, would end the government of the Unit- 
ed States, and to that government he recognizes no allegiance, never 
having become a citizen of the United States. H the government 
considers his présence undesirable, because of his advocacy of a doc- 
trine which it regards as inimical to civilization, it must hâve the 
power to send him out of the country, and back to the country whence 
îe came. 
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At the hearing the following colloquy occurred: 

"Q. If you are ordered deported, do you want to be separated from your 
wife and boy, or would you désire to bave them go witb you to Spain. A. It'a 
np to tbe govemment ; I tblnk It Is an In.lustice ; I bave done notblng wrong ; 
I call it an injustice; if a man is going to be punisbed for bis tbougbts and 
ideas, it is an injustice." 

But it cannot be an injustice to send out of the country one who 
has no right to remain, having forfeited whatever right he had, not 
because of any thoughts and ideas he entertains, but because of 
thoughts and ideas to which he gives utterance and advocacy, and seeks 
to instill into the minds of others, whom he seeks to reach and in- 
fluence. Whether it is wise or unwise for such as he to be sent out 
of the United States is not a question upon which courts can express 
any opinion. That is a question for the Congress, and not for the 
judiciary. 

A great deal was said at the argument of the distinction between 
philosophical anarchists and anarchist communists. The two rep- 
resent very différent schools of thought. There is a class of honest 
and law-abiding visionaries, who are convinced that the interest of 
Society would be promoted by the abolition of ail government what- 
soever. Their propaganda is purely educational in character, and 
violence does not enter into it. They do not believe in force, or in 
war, or in the taking of human life. The relator evidently belongs to 
that class. But, while the student of social science may discriminate 
between philosophical anarchists and other kinds of anarchists, the 
act of Congress now under considération does not; and no such dis- 
crimination is necessary, for the constitutional power to exclude or to 
déport does not dépend upon whether the alien is or is not a crim- 
inal, or the advocate of lawless ideas. 

The appeal is dismissed, and the order remanding the relator to 
the custody of the United States Commissioner of Immigration is 
affirmed. 



AMERICAN LOCOMOTIVE 00. v. THORNTON. 

(Circuit Court of Appeals, Fourth Circuit April 1, 1919.) 

No. 1671. 

1. Tbial <S=>420 — DiBBCTED Verdict at Close or Pjlaintitf's Case. 

Refusing a motion for a dlrected verdict at close of plaintifiTs case la 
not erroneous wbere défendant subsequently offers évidence In its o^vn 
bebalf. 

2. Teial <@=3l42 — DiRECTED Verdict— Evidence. 

Défendant'» motion for a directed verdict at close of plalntifTs case 
was properly refused wbere reasonable men migbt reasonably difCer as 
to inferences to be drawn from tbe évidence. 

3. Master and Servant ig=>278(5) — ^Personal Injuet— Sufficiency or Ev- 

idence. 

Evidence tbat a defective unguarded macbine broke a tool as plain- 
tlff employé was passing by, tbat part of sucb tool struck him in the eye, 

C=»For other case^ see same topic & KEY-NUMBBR in ail Key-Numbered Dlgeets & Indexe» 
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that tools aid not break If the machine was In proper condition, and that 
no Inspection was made of the machines, etc., held to sustain a verdict 
that défendant employer was négligent. 

4. Mastee and Sebvant <g=201(3) — Personal Injuby— Négligence op Fel- 

Low Servants. 

Where plaintiff employé was not operating the machine which crnised 
his injury, défendant employer Is liable for Its own négligence, although 
certain of Its repairmen may also hâve been négligent aud contrlbuted 
to plaintiff's injury. 

5. Master ANn Servant <S=>235(7) — Pebsonal Injuby — Plaintiff's Duty to 

DiscovE» Defects. 

An employé may assume that his employer has provided, and Is main- 
tainlng, safe machinery and appliances. 

6. Mastek and Servant <S=>235(7) — Personal Injuey— Plaintiff's Doty 

TO DiscovEE Defects. 

PlaintifC employé, who was not required to inspect or repalr hls era- 
ployer's machinery, Is not precluded from recovering for personal inju- 
ries because he failed to discover defects which were observable only 
after close examinatlon. 

7. Mastee and Servant <S=»201(3) — Personal Injuey— Fellow Servants. 

Plaintitï employé's recovery for personal injuries cannot be defeated 
because repairmen performing a nonassignable duty of défendant em- 
ployer were négligent. 

8. Mastee and Seevant <S=>226(1) — Personal Injuby— AssuirPTioN op Eisk. 

An employé assumes only risks incident to his employment, and does 
not assume those caused by hls employer's négligence. 

9. Master and Servant iS=293(2) — Personal Injury— Instbttctions. 

Evidence in employé's personal injury case held to authorize instruc- 
tions that it was défendant employé's duty to exercise reasonable care in 
provlding a safe place to work, to furnish safe appliances, compétent 
employés, proper inspectors, and that it was charged with notice of de- 
fects It might hâve dlscovered with ordinary care. 

10. Mastee and Servant ®=5293(11) — Personal Injuey— Instructions. 

In a servant's personal injury action, an Instruction respecting the 
care required of défendant employer In protecting its machines, etc., held 
proper. 

11. Masteb and Seievant <S=289(23) — ^Personal Injury— Instructions. 

In a servant's personal Injury action, an instruction that plalntifï could 
recover if machine whlch caused a tool to break was In bad condition 
through defendant's négligence, and if it was not plaintiff's duty to in- 
spect or repair machine, and if he dld not know of its defects untll he 
was passing it, etc., held proper under the facts. 

12. Mastee and Servant <S=s295(9) — Personal Injuby— Instructions. 

In a servant's personal Injury action, instruction that an employé does 
not assume rlsk of an unsafe place while reasonably relylng upon his em- 
ployer's promise to remedy conditions held supported by the évidence. 

13. Master and Servant <S=5294(8) — Personal Injuries — Instructions. 

In servant's action for personal Injuries, an instruction that an em- 
- ployer, failing to perform a personal and nonassignable duty, was liable 
although a fellow servant's négligence also contrlbuted to the injury, 
held proper. 

14. Teial <g=3l91(10) — Instructions. 

In a servant's personal injury action, a requested instruction assum- 
Ing that a fellow servant's négligence was sole cause of injury is prop- 
erly refused, where évidence indicated that défendant employei;'s f allure 
to inspect and repair a machine contrlbuted to injury. 

15. Teial <©=252(11) — ^Personal Injury— -Instructions. 

In a servant's personal Injury action, a requested Instrucu'ion based 
upon theory that it was plaintiff's duty to supervise the inspection of 

^issFor otber cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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machine which causea hls Injury was properly refused where évidence 
showed fact to be otherwlse. 

In Error to the District Court of the United States for the Eastem 
District of Virginia, at Richmond; Edmund Waddill, Jr., Judge. 

Action by Moses L. Thornton against the American Locomotive 
Company. Judgment for plaintiiï, and défendant brings error. Af- 
firmed. 

The instructions mentioned in the opinion are as f ollows : 

"(1) The court instnicts the jury that It was the duty of the défendant Com- 
pany to use and exercise reasonable and ordinary care (1) to provide and 
maintaln a reasonably safe place for the plalntiff to do the work which he 
was employed by the défendant to do; and (2) to exercise a like degree of 
care and diligence to furnish and maintain for its employés reasonably suit- 
able, Sound and safe machines, appUances, bits, and tools such as are rea- 
sonably calculated to provide for thelr safety, and to this end to Inspect, test, 
and examine the same, from time to tlme, for the piirpose of discovering any 
bad order, condition, or defect In them, and to repalr tlie same so as to keep 
and maintain them in reasonably safe order and condition for use by the 
defendant's employés; and (3) to exercise a like degree of care to employ 
compétent and careful men and employés to do Its sald work of inspecting, 
testlng, repalring, uslng, and operatlng Its sald machines, appUances, bits, 
and tools in making shells, and near to which plalntiff was employed to work; 
and (4) to exercise a like degree of care to see that Its said inspectors and re- 
pairmen dld thelr sald work in a reasonably careful and proper manner and 
way, and that thèse dutles could not be asslgned or delegated by the défend- 
ant to any of its employés so as to exempt défendant from llabllity for dam- 
ages caused by the fallure to perform sald duties; and if the jury believe 
frora the évidence In thIs case that the défendant company failed to exercise 
ordinary and reasonable care in the performance of any one or ail of the afore- 
sald duties, and that such fallure was the cause of the injury to the plalntiff, 
^vithout négligence on hls part, then the jury will find for the plalntiff. 

"(2) The court further instnicts the jury that the défendant is charged 
with notice not only wlth what it knew, but also of what it ought to hâve 
known by the exercise of ordinary care, foresight, and précaution on its 
part to inspect, examine, and diseover the condition of the machine referred 
to in the déclaration; and if the jury believe from the évidence that the said 
machine was in bad order and condition before and at the time Thornton was 
injured, and that the said défendant knew, or could hâve known, of its sald 
tjad order or dangerous condition by the exercise of ordinary and reasonable 
care on its part, in time to hâve repalred the same or warned the plalntiff 
thereof and prevented the Injury, and that it failed so to do, and that such 
fallure was the proxlmate cause of the plaintlfE's injury, without négligence 
■on hls part, then the défendant Is llable. 

"(3) The court instructs the jury that if they believe from the évidence in 
this case that the défendant, in the exercise of ordinary care, ought to hâve 
put a guard or shleld on Its machine over the tool that broke and struck and 
injured Thornton, and that It was practlcable so to hâve done to fumlsh rea- 
sonable and efficient protection to prevent It, in the event it broke, from be- 
Ing hurled against and Injuring Thornton and its other employés employed 
and directed by the défendant to work around or near to sald machine whlle 
said machine was being operated, and that défendant failed to do so, and 
that by reason of such fallure the sald tool, without négligence on Thornton's 
part, broke, struck and Injured Thornton, whlle he was in the discharge of 
hls duties and exercislng ordinary care, then they should find for the plalntiff, 
unless they believe from the évidence that the dangerous condition which 
caused said tool to break was known and appreclated by Thornton, and was 
150 great and imminent as to deter an ordinary prudent person from accept- 
ing the employment and dolng the work Thornton was doing at the time he 
was injured. 
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"(4) The court Instructs the jury that If they belleve from the évidence 
that the machine upon whieh the tool broke and injured Thornton was before 
and at the time of the injury being operated by an employé of the de- 
fendant other than Thornton, and that the tool broke because the machine, 
through the négligence of the défendant, was in bad order and condition, and 
that It was not Thornton's duty to inspect and repair said machine, and that 
he did not know, and In the exercise of ordinary care would not hâve Icnown, 
that it was in such bad order untll he was Informed thereof by the operator 
of said machine while he was passing the machine just about or at the time 
the tool broke and Injured hlm while he was exercising ordinary care and 
was in the diseharge of his duties as an employé of the défendant and going 
by or passing said machine, then he îs entitled to recover. This Instruction 
Is subject to the qualification set forth in instruction 3 given herein. 

"(5) The jury are instructed that when an employé enters the service of 
the master he assumes ail rlsk naturally incident to his employment, but the 
law does not mean by this accidents and injuries occurring from the fallure 
of the master to use ordinary care and diligence in provlding reasonably safe 
place and reasonably safe machinery and Instruments for the use of the 
servant, and to use like care and diligence in providing such appliances as 
are reasonably calculated to provide for his safety, and the servant entering 
such service has the rlght to présume that the master has discharged his duty 
in this respect ; and if an injury is occasioned to the servant because of the 
failure of the master to use ordinary care to provide reasonably s!\t'e and 
suitable appliances for his safety while In the discharge of his dulics, and 
that such négligence on the part of the master, the plalntiff being himself in 
the exercise of proper care, was the pro;xiraate cause of the injury, the mas- 
ter is liable to the servant for damages, unless the plalntiff knew, or in the 
exercise of ordinary care ought to hâve known, of said defect in time to hâve 
avoided the injury. 

"(6) The court instructs the jury that when an employé knows that the 
place in whieh he works is unsafe, and notifies the employer or his agent of 
such fact, and the employer or his agents promises to remedy such coMlltions, 
then the employé does not assume the risk of such unsafe place duiing the 
time reasonably required for the performance of the employer's promise, un- 
less the danger Is so imminent that no ordinarlly prudent man would under 
the clrcumstances rely upon such promise and continue to do the work. 

"(7) The court instructs the jury that if a servant was injured bv the fall- 
ure of the master to perform any of the personal and nonassignj^TjTe duties 
whieh the law imposes upon him, as defined in insti-uctlon No. 1, such as ex- 
ercising ordinary care, foresight, and précaution to provide and maintain 
reasonably safe machinery and appliances, etc., and such failure proximately 
contributed to cause the servant's injury, it is no défense for the master that 
the négligence of a fellow servant also contributed to or concurred in pro- 
ducing the injury, as in such case the master is liable as though he only was 
at fault." 

"1-2. The court instructs the jury that if they believe from the évidence 
that the machine in use in this case was defective, nevertheless, if they fur- 
ther believe that the witness Ragland, who had been operating said machine, 
was told by Thornton, the plaintitf, not to operate it until it had been repaired, 
and that nevertheless Kagland did operate it, and that the accident and in- 
jury to the plaintife resulted from this opération of the machine, the négli- 
gence whieh caused tlie accident was that of a fellow servant of the plaintifC, 
and they must flnd for the défendant. 

"Lr2. The court instructs the jury that it Is their duty to try this case 
without being influenced by syœpathy or the mère fact that the plalntiff was 
injured. You are under the solemn obligation of an oath to décide accord- 
Ing to the law and the facts ; and unless there is proof of négligence on the 
part of the défendant, and no proof of contributory négligence on the part of 
the plalntiff, or of négligence on the part of a fellow servant, such as to re- 
iieve the défendant of liability and as polnted out in other instructions, the 
plalntiff Is not entitled to recover. 

"M-2. The court instructs the jury that an employer may, by gênerai rules, 
impose upon his employé the duty to supervise the inspection of the machin- 
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€fy under hls direction, and of seelng to It that said machinery is kept In 
repalr; and if the jury belleve from the évidence tliat tlie rnaclilne in this 
case was defective or in need of repalr, yet if they further bellove that It was 
the duty of the plaintiff as forenian to see to it that the opéra !ors under him 
lîept thelr machines running and in condition for worli, and reported breali- 
downs or defeets to the repalr force or to hiinself, and that they reported to 
him any failure of the repalr force to act wlthln a reasonahle tlme, and that, 
if the plaintiff had performed hls duty In this regard, he would hâve known 
of the condition of the machine in tlme to avold the accident, they must find 
for the défendant." 

Murray M. McGuire, of Richmond, Va. (McGuire, Riely, Bryan & 
Eggleston, of Richrflond, Va., on the brief), for plaintiff in error. 

M. J. Fulton and R. E. Byrd, both of Richmond, Va., for défendant 
in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and CON- 
NOR, District Judge. 

PRITCHARD, Circuit Judge. This was a civil action instituted 
în the "United States District Court for the Eastern District of Vir- 
ginia, by Moses L. Thornton (who will be referred to as the plaintiff, 
such being the position he occupied in the court below), to recover 
damages for personal injuries which it is alleged he sustained by the 
négligence of the American Locomotive Company, défendant below. 

It is alleged — 

^'that the défendant owned and operated a branch plant for manufacturing 
munitions and métal shells, and for that purpose it operated large and power- 
ful machines, and employed thousands of hands dally; that among them it 
employed the plaintiff to keep the tlme and to see that certain of the defend- 
ant's employés, who operated certain of défendant'» machines in maklng 
métal shells, kept busy at work during working hours, and to measure the 
length of such shells after they were taken out of the machines by the op- 
erators to see if the shells had been eut to the rlght length, and to sign orders 
for oll, etc., used by the opéra tors in oillng Its machines; that it negligently 
failed to provide and maintain in a reasonably safe condition and repalr the 
machines, and especially one of them, vrhich was then and there being oper- 
ated by employés of the défendant other than the plaintiff, and that through 
its négligence the machine was worn out, defective, and in bad condition and 
repalr in the following particulars: 

"(a) That the rod against which the back end of the shells was pushed 
when put Into said machine was so defective and badly constructed and so 
worn out that the set screw would not hold in place, and allowed the rod to 
slip away from the shell, and cause it to become loose and move up and down 
and to wabble ; 

"(b) And that défendant negligently allowed the clamp which went around 
the rear end of the said shell, when placed in the chuck of the said machine, 
to become worn out, loose, and defective, so that It dld not hold the rear end 
of said shell tight, but allowed the shell to wabble and move, which it would 
not hâve done if said machine had been provlded with a good and sufflcient 
clamp ; 

"(c) That défendant negligently allowed said set screws or clamps on said 
machine to be and become loose, worn out, defective, and too short so that 
they did not hold such shell tight around its eenter; 

"(d) That défendant also negligently allowed the head of said machine to 
become loose, and the said screws therein to become worn out, loose, and de- 
fective, so that the head of said machine in which the tool was fastened 
moved up and down while said machine was in opération; 

"(e) That said défendant negligently allowed the clamp, which held the 
tools used to eut, face, and nose the shell, to become worn eut, loose, and In 
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bad condition, repair, and too large to fit the said tool or tools, so that the 
said clamp or jaws dld not hold the sald tools tight and stationary as they 
should hâve done; 

"(f) That the défendant negligently undertook to hâve the said tools held 
tight by wedging the same in the jaws of said machine, and negligently fail- 
ed to furnish fit wedges to its employés operating said machine for that pur- 
pose, and the said niethod of wedging sald tools Into the jaws of said ma- 
chine was a négligent, dangerous, method and means of trylng to hold said 
tools tight in said machine; 

"(g) That défendant negligently failed to. provide sald machine with any 
safeguards or shield over said tools to prevent them, in the event they broke, 
from flying against and injuring the plaintiff, as the défendant should hâve 
done in the exercise of ordinary care, and was required to do under the safe- 
ty appliance laws and statutes of the state of Virginia ; 

"(h) That said défendant negligently furnished unfit and dangerous tools 
to said employés operating said machine In that it furnished tools with square 
faced edges and pointa which would catch or gouge in said shells and cause 
said tools to break; 

"(i) That défendant negligently failed to provide gauges to its said em- 
ployé running its said machine to enable him to set said tools true and 
straight in said machine. 

"That said défendant also negligently failed to employ compétent Inspee- 
tors, and failed to inspect or cause its said machine to be inspected from 
tlme to time for the purpose of discoverlng and repairing defects ; 

"That défendant also failed to employ compétent men to repair sald ma- 
chine and its aforesaid parts and tools; 

"That défendant negligently failed to see that its repairmen carefully re- 
paired and kept in reasonably safe condition sald machine and ail its parts 
and that the said défendant, in the exercise of ordinary care, should hâve 
known of the incompetency of its sald repairmen, and their fallure to repair 
said machine, and ail of its mechanical parts and appliances and caused said 
machine to be and remain in such worn out, loose, bad, and détective condi- 
tion, and allowed qnd caused one of Its employés, other than the plaintiff, to 
operate said machine while in such condition, when said défendant knew, or 
ought to hâve known, that to operate said machine in such condition was 11a- 
ble to cause the aforesaid tools to break, fly, and injute the plaintiff and its 
other employés, and that by reason of the aforesaid négligence said défend- 
ant caused the tools or one of the tools in sald machine to break, strike, and 
put out thp rlght eye of the plaintiff, wlthout négligence on hls part; and 
that the said défendant then sent the plaintiff to one of its doctors, and had 
the plaintiff s said injuries treated, and by reason of the aforesaid Injury the 
plaintlfC's other eye became infected, wlthout négligence on his part, so that 
he bas almost lost the sight in the other eye and is now almost bllnd." 

It was for thèse injuries plaintiff sued to recover damages. 

The défendant in its answer avers that it is not guilty of any one 
of the acts of négligence alleged by the plaintiff, or any act of négli- 
gence that caused the injury; that the machine in question was sup- 
plied with "every tool, fitting, and equipment needed for its opération ; 
and that the same were available for use at any time," and the machine, 
and ail its tools, fittings, and equipment, complied with every require- 
ment of the gênerai usage of the husiness of such work, were in good 
condition, and therefore not dangerous or worn out. 

That every safeguard required by the laws of Virginia had been in- 
stalled on the machine and were in use at the time of the accident. 

Also that the methods employed at the shop at the time of the ac- 
cident, as respects the opération of the machine, were those generally 
used among manufacturers in the same line of business ; that the de- 
fendant exercised due care in the employmcnt of compétent men to 
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inspect this machinery, including the particular machine in question, 
and did keep it in good condition, to assist ôperators, such as the plain- 
tiff, in performing their duties, and that those thus employed prop- 
erly performed their duties in respect to this machine, and were 
available before and at the time of the accident complained of, as 
was well known to the plaintiff; that the accident, as described in 
the déclaration, was caused by the négligence of a fellow servant of 
the plaintiff ; that the plaintiff was guilty of contributory négligence ; 
that the injury complained of was caused by one of the risks assumed 
by the plaintiff when he undertook this employment with the de- 
fendant ; that such risk was known to him, or could hâve been known 
to him, Ijy the exercise of ordinary care, and by tlie exercise of such 
care he could hâve avoided any danger of injury. 

The jury returned a verdict in favor of plaintiff, and judgment was 
entered accordingly. Défendant excepted, and the case now cornes 
hère on a writ of error. 

The first assignment of error relates to the refusai of the court to 
direct a verdict for the défendant upon a motion made at the conclu- 
sion of the évidence introduced by plaintiff. 

We think the ruling of the court as respects this point was proper: 

[1] First, upon the ground that, after the court had considered the 
motion, défendant offered évidence on its own behalf . 

In the case of Columbia & P. S. R. Co. v. Hawthorne, 144 U. S. 
202, 12 Sup. Ct. 591, 36 I.. Ed. 405, Justice Gray, in referring to this 
phase of the question, said: 

"The question of the sufDclency of the évidence for the plaintiff to support 
hls action cannot be considered by this court. It has repeatedly been decided 
that a request for a ruUng that upon the évidence Introduced the plaintiff Is 
not entitled to recover cannot be made by the défendant, as a matter of right, 
Tinless at the close of the whole évidence ; and that if the défendant, at the 
close of the plalutiff's évidence, and wlthout restlng hls own case, requests 
and is refused such a ruling, the refusai cannot be assigned for error. Grand 
Trunk Railway Co. v. Cummings, 106 U. S. 700 [1 Sup. Ct. 493, 27 I>. Ed. 266]; 
Accident Insurance Co. v. Crandal, 120 V. S. 527 [7 Sup. Ct. 685, 30 L. Ed. 
740] ; Robertson v. Perklns, 129 U. S. 233 [9 Sup. Ct 279, 32 L. Ed. 686.]" 

[2] Second, a careful examiriation of the évidence clearly shows 
that it is such that reasonable men might reasonably differ as to the 
inf erences to be drawn theref rom ; therefore it was very prpperly sub- 
mitted to the jury for its détermination; and this, in addition to what 
we hâve said, we think clearly warranted the court below in refusing 
to direct a verdict in favor of the défendant. 

[3, 4] The second assignment of error relates to the refusai of the 
court to direct a verdict for the défendant made at the conclusion of 
ail the évidence, and the fourteenth assignment of error challenges the 
action of the lower court in refusing to set aside the verdict of the 
jury as contrary to law and the évidence, and to award a new trial for 
the défendant. 

We will consider thèse two assignments together in so far as they 
relate to the sufficiency of the évidence, and consider the other points 
in connection with the thirteenth. 
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In disposîng of this point it becomes necessary to détermine as to 
whether the court below was in errer in refusing to direct a verdict 
for the défendant upon the ground that there was not sufficient légal 
évidence to show négligence on its part; in other words, that the 
verdict was contrary to the law and évidence. 

In the case of McDermott v. Severe, 202 U. S. 600, 26 Sup. Ct. 

709, 50 L. Ed. 1162, the Suprême Court said: 

"Négligence only becomes a question of law to be taken from the jury when 
the facts are such that fair-minded inen can only draw from them the infer- 
ence that there was no négligence; and if, from the facts admitted or con- 
flicting testimony, such men may honestly draw différent conclusions as to 
the négligence charged, the question is not one of law, but of fact, to be set- 
tled by the jury under proper instructions." 

In the case of Carrington v. Ficklin's Ex'rs, 32 Grat. (Va.) 670, 
Burks, J., speaking for the court, said : 

"When the question arises upon a state of facts on which reasonable raen 
may fairly arrive at différent conclusions, the fact of négligence cunnot be 
determiued until one or the other of thèse conclusions bas been drawn by the 
jury. The inferences to be drawn from the évidence must either be certain 
and incontrovertible, or they cannot be decided by the court. Négligence 
cannot be conclusively established by a state of facts upon which fair-mlnded 
meu may well difter." 

This is the ruie established by the Virginia décisions. Blosser v. 
Harshberger, 21 Grat. (Va.) 214; Blair & Hoge v. Wilson, 28 Grat. 
(Va.) 165; Jones v. Rixey, 79 Va. 656; Southwest Implement Co. v. 
Smith's Adm'r, 85 Va. 306, 7 S. E. 365, 17 Am. St. Rep. 59; Creek- 
mur v. Creekmur, 75 Va. 431 ; Kimball & Fink v. Friend, 95 Va. 140- 
144, 27 S. E. 901 ; Chesapeake & Ohio Ry. Co. v. Williams, 108 Va. 
689, 62 S. E. 796; Thompson v. Norfolk & P. Co., 109 Va. 733, 64 S. 
E. 953 ; Va. Pire & Marine Ins. Co. v. Hogue, 105 Va. 355, 54 S. E. 8; 
Brugh V. Shanks, 5 'Leigh, 598 ; Marshall's Adm'x v. Valley R. Co., 
99 Va. 798, 34 S. E. 455 ; Danville v. Robinson, 99 Va. 488, 39 S. 
E. 122, 55 L. R. A. 162; Bass v. Norfolk R. Co., 100 Va. 1, 40 
S. E. 100. 

The question presented is as to whether plaintiff's évidence tends 
to show that his injury was caused by the négligence of the défend- 
ant. In other words, was the négligence of défendant the proximate 
cause of such injury? 

It is insisted by counsel for plaintiiï (a) that the machine was de- 
fective ; (b) that this fact was unknown to him, but was known or 
should hâve been known to the défendant ; (c) that the machine should 
hâve been repaired or guarded by the défendant in the exercise of 
due care; (d) that the accident was due to the defendant's négligence. 

The jury, after a thorough considération of ail the facts under 
instructions from the court, found in favor of the plaintifï. 

Bearing on this point, witness Wilborn, who had operated this ma- 
chine for several weeks anterior to the accident, and up to and within 
an hour of the time that plaintifï was injured, testified as follows : 

That "he could not keep the shells tight In the machine. The men pulled 
ihe rods down to tighten the machine, but when It started up it would stop 
again and it would break the tools. The two top set screws were slick aiid 
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worn out and would not hold the shells. He thought that on that mornlng 
the slide In front of the machine was loose. The set screw whlch holds It 
tlght down on the slide was loose, and allowed the pièce to rlse up. This was 
loose when he left at twelve o'clock on the day when Thornton was hurt. 
There was soniethlng wrong with the set screws which held It tight in the 
slide; that caused the whole head to be loose and to rlse up that held the 
tools. They had wedges in the tool that morning and in it ail the time. The 
head which held the tools would rlse up, and the whole head was loose that 
moming. He had wedged in that tool that morning and in it ail the tlme he 
used wedges to hold the tool tight. The little shaft In the back of the ma- 
chine would slip and not hold the rod in place. They would put the shell 
in and it would not hold the rod. 

"Q. The set screw there was worn? A. The set screw there was worn, or 
else it would not hâve slipped ; I do not know. 

"Q. Let me ask you this: When you put the shell in there and that rod 
slipped, what effect would it hâve? A. Of course the shell would rot bave 
anything to hold it. 

"Q. When the knuckles of this clutch were loose, what effeet did that hâve 
on holding the shell tight? A. It had ail; that was the main part. That 
would cause the shell to wabble and break the tool. 

"Q. I want you to tell the jury how long the machine had been In that con- 
dition. A. I could not tell you how long. Some days it would run and again 
start and break the tool, and we would look out to see about It. I would 
ask the maehinlst to corne and look after it. 

"The machinist's name was Wilson, and witness had reported to him that 
morning that the machine was giving trouble and asked him to fix it. Wil- 
son came up to the machine, and said he had no set screws to put in It, and 
he would get sorae as soon as he could. This was on the morning of the ac- 
cident, and before Thornton was hurt. * • * 

"Sometimes witness tried to flx it hlmself, and sometimes he would hâve 
to get the raachinist, and sometimes the latter told him it was hls own fault, 
that he did not bave the tools in right. Sometimes they were bent, he said ; 
sometimes they would get loose and break the tools. Shells can't be made if 
the tools are not right, and the repair man would say the trouble was In the 
tool and never said anything else was wrong. The last time the repair man 
told him this may hâve been that day. He did so several times, and If wit- 
ness could not make it work he would go after machinist again. It was that 
same morning, a little while after the men went to work, that Wilson said 
he had no set screws to put in. The shaft (rod) in the back would slip, and 
witness reckons the set screws was loose." 

"The operator would get tools from the toolroom which were not uniform 
as to length. Some were short and some were long. Sometimes one would 
bend and break ; sometimes one good and one bad, and sometimes chip the 
corner ofC. The operator of the machine would go and get the tools. At 
that time the company would furnish the tools. It was hard to hold a short 
tool in the machine tight. The short tool would only go through the head of 
the machine to the center and would strip the threads of the studs. The 
tool would not break if it was a good one, properly set, and In good order 
and the shell held tight. Sometimes It would be loose. If machine was in 
bad order, and shell loose, or a bad tool, that would cause tool to break." 

The plaintiff also introduced the witness Anderson, who, among 
other things, testified : 

"Tl#t his machine was next to the one on which the plaintiff was hurt. 
They were a yard or a yard and a half apart. • ♦ • That Immediately 
after the injury to Thornton » * » that Mr. Peaco, the gênerai foreman 
of that department, came and asked Anderson if he saw the accident, and 
Anderson told him that he did, and that Mr. Peaco then told him, 'The doc- 
tor wants to see you in the office; take the tool out of the machine and take 
It with you ;' and that Anderson carried some of the pièces into the office and 
told the doctor how the accident occurred." 
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We thînk it significant that the doctor who attended him was not 
called for the purpose of contradicting this statement. 
In the same connection the witness testified : 

"That he took the tools out of the machine, and that there was a pièce of 
ineh Steel under the tool on the front slde, and on the bacli there was a pièce 
about as wide as witness' flnger. » ♦ * 

"That when he examined the machine he found the screws on the end 
worked under the headbloeli loose and also the cliitch. They had worn iintll 
you couldn't pull it up agalnst the shell, but I do not care how tight you pull 
It when they get wom It will work loose, and that is what caused the back 
of the Shell to run up. That he found vvedges put In between the jaws of 
the headblock and the tool. The wedges were little pièces of sheet iron; the 
head, being loose, would cause the tool to slip and eut out into the shell." 

He also testified : 

"Two or three différent parts of that machine were wrong. The clamps 
that came down on the shell and the set screws at the top were battered up. 
There was a wedge beside the headblock in the jaw, one on the slde and one 
on top and at the bottom, and the operator had put one in the slde to hold 
tool so as to corne out straight with the other." 

It clearly appears that the machine which caused the in jury to the 
plaintiff was being operated by one of the employés, and the fact that 
Thomton had nothing to do with the opération of same is shown by 
this witness, who said that he was présent and witnessed the accident, 
his testimony being as follows : 

"Mr. Thomton came down the Une, and when he got agalnst this man 
(meaning the operator of the machine) said somethlng to him. I dld not un- 
derstand what it was, and Mr. Thornton turned his head towards the ma- 
chine, and then he turned and started down towards the Une, and about that 
tlme the belt or somethlng, ♦ * ♦ and he looked back, * * • and the 
tool on the machine broke and striick him in the eye, and the man operating 
the machine it struck him lu the face, and he started down the runway." 

"That there was no guard over the tool on the far slde at the tlme • • ♦ 
or hood to protect it from flying in the event it broke. A shield was put on 
afterwards." 

Plaintiff also introduced John H. Cousins, who, among other things, 
said: 

"That he was worklng for the company on a machine next to the one on 
which Thomton was hurt, and was facing the machine and saw the accident 
to Thornton. The man operating the machine said somethlng to Thomton 
which witness could not hear. Thornton spoke to the man and pointed to- 
wards the machinist. Thornton started down the runway towards the drill- 
ers, and the machine made a creaking noise, and Thomton looked back to 
see what was going on, and the tool broke and a pièce must hâve struck him. 
When Thomton came up and started to pass the machine It was running 
and there was a shell in it. He was there only a few seconds before he was 
hurt. He was a yard or a yard and a half away from the machine at the 
tlme It struck him in the eye." 

"He stopped to talk to a man, and Mr. Anderson was operating Ulte ma- 
chine on the other slde of this machine. Mr. Wllborn had been trying to op- 
erate this machine ail the morning. • • » 

"At the time of the accident the shell must hâve been loose and the tool 
on the far slde gave way. It was a tool which eut the shell. The shell slip- 
ped and that caused the tool to give way. • ♦ • After the accident a 
man put in new set screws and new studs, either that evenlng or the next 
day. The set screws were wom up to ttie shoulder, and you could not make 
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them any tighter; they would not on this machine. Mr. Wilborn had been 
trylng to operate It and it would not corne down on the shell. Q. Witness 
does not think the studs were strong enough— that is, the down on the tool? 
A. Yes, sir. 

"The set serews were worn out np to the shoulder. Can't say how long 
they had been worn ; wearing a little every day." 

The witness Dodson, who did not see the accident, was introduced 
by plaintifï, and, among other things, responded to questions that were 
propounded to him as follows: 

"Q. What would cause the tool to break In the machine? A. We had set 
serews working on the front of the shell and the clamp in the mlddle and 
the nose end, and when one got loose it would loosen ail the others and 
It would break the tool. If ail the parts of the machine were in good order 
and the machine in good shape they did not break the tools." 

He also testified: 

"That if the machine was in good condition and set serews and clamp 
tight, and he took too big a eut, it would loosen the tool but not break it. 
* ♦ • It would loosen the set serews and the clamp, but could not break 
the tool if the machine was in good condition." 

It is insisted by counsel for plaintifï that, in addition to the testi- 
mony above quoted, such testimony as respects the failure of the Com- 
pany to inspect this particular machine so as to discover and repair 
defects therein, or to furnish an inspecter for that purpose, is cor- 
robora ted by much of the testimony offered by the défendant. 

The witness Peaco, on behalf of défendant, in testifying, among 
other things, in reply to questions asked him on cross-examination, 
said: 

"Q. You told the jury on Saturday that that was his (plaintlfC's) duty? A. 
Yes, Bir. 

"Q. But it was not his duty to go and examine the parts of the machine? 
A. Of course not It was no one's duty to examine the parts of the machine. 

"Q. You had no one down there to do that? A. No, sir; we haven't any 
one to examine ail parts of the machines." 

This witness refers to the defects which caused the injury and of 
which it appears the défendant had actual notice. This évidence was 
very material to one of the issues involved; that is, as to whether 
the défendant had negligently failed to provide the machine in ques- 
tion with safeguards "or shields over said tools to prevent them, in 
the event they broke, from flying against and injuring the plaintifï, as 
the said défendant should hâve done in the exercise of ordinary care, 
and was required to do under the safety appliance laws and statutes 
of the State of Virginia," as alleged in the. déclaration. 

C. W. Glaze, who was also introduced by plaintifï, testified: 

" * • * That he was not sure whether there was any guard on the ma- 
chine at the time the plaintiff was hurt. Guards were put on afterwards to 
prevent the tool from flying when it broke, and some of the operators left 
them on the machine." 

This évidence was corroborated by Peaco, who, as we hâve stated, 
was introduced by défendant, who testified that — 

"There was no guard over the knife and no guard had been put on those 
machines for the knives. Slnce that time there may hâve been one or two. 
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but up to the time of the accident and after that for qulte a whlle there 
were no guards on them at ail." 

E. C. Wilson, who occupied the position of repairman and machinist, 
was introduced by défendant, and among other things testified: 

"That he saw guards put on several machines, fltted over sald screws on 
the top, and extended over the tools. Supposes the guards were meant to pre- 
vent the tool from flying when breaking, but he cannot saj' posltlvely, as this 
dld not come under hira, eould net state the size of the guards. There were 
no guards on before the accident" 

Kirkman, another repairman employed by défendant, testified as 
f ollows as respects this question : 

"Kirkman and Jones made thèse shlelds and put thera on the heads of the 
machines after Thornton was hurt. Jones made the suggestion that this be 
done, so that when the tool broke up it would not fiy." 

C. W. Nicholas, another witness for défendant, testified: 

" * • * That there were no i?uards over the tool when Thornton was 
burt. They were put on afterwards." 

The witness Jones, who was a member of the defendant's safety 
committee, also testified, among other things, as f ollows : 

"That he did not know there was a plate on the machine marked, 'Stop 
this machine before repairing, oiling, wiping, or adjustlng work and when 
through for day. Guards must not be removed under penalty of law.' He 
did not know that guards came with the machine to go over the tool, and 
that they were not put on because it took more time to put shells in and 
ont and to fit the tools with the guard on. Witness made thèse guards to go 
over the tools for ail sixteen of the machines. • * • It had been witness' 
praetice ever since he was around a machine shop to put up little pièces of 
sheet iron to keep chips from flying, and this was his own suggestion. Wit- 
ness thought probably If tool broke it would keep It from flying ofC through 
that part of the shop. * * • It would hit that little pièce of sheet Iron 
up there and come down. • • » Witness put them on because he thought 
It was the proper thlng to put there to keep the tool from flying If it broke." 

M. F. Pollard, another witness for défendant, testified that he did 
not know that the statutes of Virginia required guards or shields to be 
used over tools on shapers and planers and this kind of machine, and 
that the défendant "did not use guards over the tools on shapers, 
planers, and other like machines, and that the tool on this machine was 
similar to those used on lathes." 

In referring to what occurred when the tool broke on the planer 
he said: 

"That If tool broke on planer it would hâve a tendency to fiy just the same 
as if a tool broke on this macliine." 

Mechanical Superintendent Julius Kindervater, witness for défend- 
ant, in referring to a machine of this character, said: 

"That on a machine of this kind the work revolves and the tool Is statlon- 
ary in cutting. If the tool were to break, the particles would be liable to fly 
whether it be a lathe, planer, or shaper, and if the tool on this particular 
machine were to break the particles would fly in any direction — you can't 
tell where it is going. The danger from the breaking and flying from tools Is 
the same as on a lathe or planer, and on any cutting machine they are apt 
to fly, but do not always do so. Witness tas seen them nip ofC and drop 
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down, and has seen them fly upwards, sideways, and In any direction, and 
the danger from the breaklng of tool on a lathe, shaper, or planer is substan- 
tlally the same as on this machine, and the conditions are substantially the 
same on ail of thèse cutting tools so far as the danger from broken tools is 
concemed." 

This is a very accurate and intelligent statement as to the danger of 
breaking a tool on a lathe ; and he further makes it clear that a shaper 
or planer is subject to the same conditions, and that such machines are 
liable, on account of broken tools, to injure those employed in and 
about them while in opération. 

This machine was exhibited at the time the case was argued, and 
from an examination of the same it appears that it is very important 
to keep it in a workable condition by having the screws, etc., in perfect 
condition. 

Witness PoUard, in referring to this question, said: 

"That thèse rods were put In by the mannfacturers wlth the Intention of 
stopping the shells, but the company did not use them for that purpose at 
ail." 

It clearly appears that the screws were out of order and would not 
hold the shells in their proper place when being operated. 

The testimony on this point is corroborated by witness Wilborn, 
who testified on behalf of défendant. He had operated the machine 
in question until 12 o'clock on the day on which the injury was sus- 
tained, and in referring to its condition said : 

"That he could not keep the shells tight in this machine because the two 
top set screws were sllck and wom out and would not hold tlie shells ; the 
sllde in front of the machine was loose • • * and allowed the pièce to 
rise up. There was something wrong wlth the set screws which held it tlght. 
They had wedges in the tool that moming and in It ail the time. The little 
shaft in the back of the machine would slip and not hold the rod In place. 
The set screw there was wom or else it would not bave slipped, and that 
when you put the shell In there, and that rod slipped, the shell would not 
hâve anything to hold it; and that he notifled Wilson, the machinist, that 
moming, and that Wilson had come up to the machine and said he had no 
set screws to put in it, and told witness to make out with it and he would 
get some as soon as he eould. This was on the morning of the day Thomton 
was hurt." 

It should be borne in mind that Thomton at the time of his injury 
was not operating this machine. It appears that he was about a yard 
or a yard and a half away, passing in front of the machine, when the 
tool which injured him, owing to its defective condition, broke, and 
the flying pièce struck him in the eye. A number of witnesses testified 
that the tool never broke when the machine was kept in proper condi- 
tion. 

Witness Wilson, who, as we hâve said, testified for the défendant, in 
referring to what might or might not hâve happened in the opération 
of the machine, said: 

"The tools would sometlmes break from gouging the shell. If they were 
set properly, and if they made too big or deep a eut, they should not break 
if the chuck was tight and true. The tool would not break if set tight,- and 
if set loose it would move back. * * * "When the tool broke it was invaria- 
bly because of a loose shell, but there may be other causes, and the witness 
could not say what they are." 

259 F.— 27 
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It appearing that Thomton was not operating the machine and had 
no hand in the management of the same, and it further appearing that 
the injury sustained by Thomton was due in a large measure to the 
négligence of the company in its failure to proVide a machine that was 
in workable condition, the défendant is Hable, notwithstanding the 
fact that Ragland, Wilson, and Kirkman, who, as we hâve said, were 
repairmen, may hâve been négligent in a measure and contributed thus 
to the injury. 

In the case of Grand Trunk Railroad Co. v. Cummings, 106 U. S. 
700, 1 Sup. Ct. 493, 27 L. Ed. 266, the Suprême Court said: 

"If the négligence of the company ♦ • • had a share in producing the 
Injury" of the deceased, "the company was Uable" notwithstanding "the nég- 
ligence of a fellow servant" contributed to the happening of the accident. 

Also in the fourth syllabus of the case of Deserant v. Cerillos Coal 
Railroad Co., 178 U. S. 409, 20 Sup. Ct. 967, 44 L. Ed. 1127, is the 
f ollowing language : 

"It is the master's duty to fnmlsh safe appliances and safe working places, 
and, if the neglect of this duty concurs with that of the négligence of a fel- 
low servant, the master is Ilable." 

Thèse cases are very much in point, and clearly sustain the court 
below in refusing to set aside the verdict of the jury upon the ground 
that it was contrary to the weight of the évidence. 

[5-8] It is further insisted by counsel for défendant that, notwith- 
standing the fact that défendant was guilty of négligence, plaintifï is 
not entitled to recover, because (a) it was his duty to hâve discovered 
the def ects in the machine, and he failed to do so ; (b) that the injury 
resulted from the négligence of Ragland, Kirkman, and Wilson, ail of 
whom were fellow servants of Thornton. 

In view of the facts of this case, thèse contentions are untenable. 

The plaintiff had a right to assume that défendant had provided 
and was maintaining safe machinery and appliances. As we hâve said, 
it clearly appears that it was not the duty of the plaintiff to inspect 
and ascertain the condition of the machinery, nor was it his duty to 
repair any defects that might exist. There is nothing surrounding 
the transaction to show that the duties he perf ormed were such as 
to give him anything like an accurate knowledge as to the actual con- 
dition of the machine at the time he was injured. 

As we hâve stated, Peaco, a witness for défendant, testified: 

"It was no part of Thornton's duty to set tools. • * • It was not 
Thornton's duty to repair machines or tools." 

Witness Wilson also testified that he had seen plaintifif set tools, 
but had "told him that the tool setter was there, and it was none of his 
(Thornton's) business, and said to him, 'Why don't you call him to set 
tools?"" 

The following question propounded by the court, and the response 
thereto, clearly show that neither plaintiff nor any one else except the 
safety committee was required to inspect machines. 



AMERICAN LOCOMOTIVE CO. V. THOENTON 419 

(269 P.) 

The Court: "Did they hâve an inspector there for that?" 
Wituess: "No, sir; no Inspector but the safety committee; that Is the 
only one." 

C. A. Smith, witness for défendant, testified that he was employed 
by the company while plaintiff was there, and was acting as "foreman 
of the drill pressers, which were looked after by himself and plaintiff; 
* * * that after the accident he took Thornton's place on both 
jobs ; that he was required to act in the capacity in which plaintiff had 
theretofore acted, and that his duties were identical with those that had 
been required to be performed by plaintiff." In describing the ex- 
tent and character of his duties, he said : 

"If he (witness) knew a machine was broken down, It was his duty to tag 
It, but he would only know this If the operator reported it. It was not wit- 
ness' duty to inspect the machine, but if one was reported by the operator to 
be broken down witness would report to the repalrman." 

The testimony of this witness corroborâtes that of plaintiff respect- 
ing this matter. 

Wilborn, witness for plaintiff, also testified as follows: 

"The machinist's name was Wilson, and witness had reported to hlm that 
moming that the machine was giving trouble and asked hlm to flx it. Wil- 
son came up to the machine and said he had no set screws to put In it, and 
told witness to make out with it, and he would get some as soon as he could. ■ 
This was on the moming of the accident and before Thomton was hurt." 

"When a machine was out of order, the System or way the company let 
the operator know it was out of order was the machinlst put a card on it to 
show it was not to be used. This was done by machinlst, and witness had 
seen the machinlst put the card on. If the machine had no card on it, It 
was supposed to be in running order. Q. If there was not any card on the 
machine, what dld y ou understand with référence to the use of it? A. We 
went ahead and started it up." 

We think it is clearly established that it was not plaintiff's duty to 
repair machines of this character. 
Witness Anderson, testifying on behalf of plaintiff, said: 

"No one but the repairmen were allowed to do repair work on the ma- 
chines. It was agalnst the rules. If anything got wrong the men had to go 
and report to Mr. Wilson. They could not tlghten up the screw. It was 
agalnst the company's orders, and the set screw which goes through the rear 
of the machine to hold the rod in place had battered up around the rod so 
that every time you put the ahell in it, it would go back two or three Inches. 
The operators worked on it for a long time, Mr. Wilson fixed It, and the only 
way he dld it was to eut the whole thiug out and put in a new set screw." 

It appears that immediately after the accident Anderson, under 
the direction of Peaco, took the broken tool out of the machine, both of 
whom testified they had not observed the same, inasmuch as they had 
not examined the machine. 

If those whose duty it was failed to discover such defects, it is 
unreasonable to insist that plaintiff had knowledge of the same, upon 
the theory that such détective parts were so open and obvious that 
plaintiff could hâve observed such defect. As we hâve stated, the ma- 
chine was exhibited at the time of the argument, and inspection showed 
that some of the defects of which complaint is made were such as not 
to be observable upon a casual glance, but some of them could *onIy 
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be discovered by close examination, and this is especially true as to tlie 
set screws required to hold the machinery in a stable condition. 

It further appears fromthe testimony of Wilborn that the condition 
of the macliine had not been reported to plaintiiï and that in the ab- 
sence of such knowledge the plaintiff, finding no card placed thereon, 
instructed Ragland to operate the same at 12 o'clock on the day on 
which the accident occurred. 

We think it is perfectly clear that this accident would not hâve hap- 
pened had it not been for the failure of the défendant company to in- 
spect and keep in repair the various parts of the machine in question. 

The contention that Wilson and Kirkman were fellow servants of 
the plaintif! is unsound, because it clearly appears that they were 
repairmen, and as such were performing one of the nonassignable du- 
ties of défendant, and that their failure to properly inspect and re- 
pair the machine was the négligence of the company. 

The rule is clearly stated in the case of Northern Pacific Railroad 
V. Peterson, 162 U. S. 346, at page 353, 16 Sup. Ct. 843, 845 (40 L. Ed. 
994), where it is said: 

"The gênerai rule Is that those entering Into the service of a eommon mas- 
ter beeomes thereby engagea In a eommon service and are fellow servants, 
and prima facie the eommon master is not Uable for the négligence of one of 
■ hls servants whlch has resulted In an injury to a fellow servant There are, 
however, some dutles which a master owes, as such, to a servant enterlng his 
employment. He owes the duty to provide such servant with a reasonably 
safe place to work in, having référence to the character of the employment 
In which the servant is engaged. He also owes the duty of providing reason- 
ably safe tools, appliances, and machinery for the accomplishment of the 
work necessary to be done. He must exercise proper diligence In the employ- 
ment of reasonably safe and compétent men to perform their respective du- 
tles and it has been held in many states that the master owes the further 
duty of adopting and promulgating safe and proper rules for the conduct of 
his business, including the government of the machinery and the runuing of 
trains on a railroad track. If the master be neglectful In any of thèse mat- 
ters, it is a neglect of a duty which he personally owes to his employés, and 
if the employé suffer damage on account thereof the master is liable. If, 
instead of personally performing thèse obligations, the master engages an- 
other to do them for him, he Is liable for the neglect of that other, which, 
in such case, is not the neglect of a fellow servant, no matter what hls posi- 
tion as to other mattors, but it is the neglect of the master to do those thlngs 
which it is the duty of the master to perform as such." 

See Northern Pacific R. R. Co. v. Herbert, 116 U. S. 642, 6 Sup. 
Ct. 590, 29 L. Ed. 755 ; Northern Pacific R. R. Co. v. Charless, 162 
U. S. 359, 16 Sup. Ct. 848, 40 L. Ed. 999; New England R. Co. v. 
Conroy, 175 U. S. 323, 20 Sup. Ct. 85, 44 L. Ed. 181 ; Martin v. Atch- 
ison, etc., R. Co., 166 U. S. 399, 17 Sup. Ct. 603, 41 L. Ed. 1051. 

As we hâve stated there was évidence tending to show that the 
company had not employed an inspecter. This was a circumstance 
which the jury undoubtedly had a right to take into account in passing 
upon the question as to whether the défendant was négligent. 

The contention that it was the duty of Wilson to repair this ma- 
chine is borne out by the f act that he had been notified of its condition 
by Ijie witness Wilborn on the morning of the accident. If he had 
performed this duty by making proper inspection and placing a card 
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thereon, plaintiff would not hâve sustained the injury of which he com- 
plains. 

However, it is insisted by defendant's counsel that plaintiff was négli- 
gent in not wearing goggles. The witness Jones testified that "foremen 
didn't generally wear goggles because they were not doing the work, 
but superintending it." 

In view of the évidence, we are of opinion that the doctrine of as- 
sumed risk does not apply to the case at bar, inasmuch as it clearly ap- 
pears that the defects that caused the accident were latent, and could 
not hâve been discovered without a thorough examination of such de- 
fects, and that thèse defects were due to the négligence of the de- 
fendant in not inspecting and keeping the machine in proper repair. It 
has been repeatedly held that an employé only assumes such risks as are 
incident to his employment, and that he does not assume risks occa- 
sioned by the négligence of défendant. This rule is too well establish- 
ed to require citation of authority. 

[9] The défendant insists that the court below erred in granting 
instructions 1 and 2 in favor of plaintiff. The same objection applies 
to both thèse instructions. 

In view of the évidence, a large portion of which we hâve quoted, 
we feel the court was warranted in granting thèse instructions. 

[10] We are of opinion that defendant's contention as to instruction 
3 is not well grounded, and that the rule announced by the court as to 
the degree of diligence required of défendant was proper in view of the 
évidence offered as to this phase of the case. 

[11] In considering instruction 4, it should be borne in mind that it 
appears that it was not the duty of Wilborn to inspect this machine ; 
that he was an operator, and had not been notified that the machine was 
not in workable condition. It further appears that the moment he as- 
certained its condition he reported to Wilson, who, as we hâve stated, 
was charged with the duty of making a proper repair of the same. 
When it was reported to him it appears that he examined the same ; but 
instead of instructing Wilborn to cease opérations until it could be 
properly repaired, he contented himself by saying to Wilborn that he 
had no set screws and that he must make out with it until he could se- 
cure them and make the proper and necessary repairs. This duty being 
nonassignable, défendant cannot relieve itself of liability by claiming it 
was the duty of an operator to inspect the machine, it being a duty 
which défendant owed the employés to employ compétent persons 
for this character of work. It clearly appears that the operators were 
not qualified to make the inspection, and they certainly were not permit- 
ted to do so, for reasons that are obvious ; and it further appears that 
Wilson, who was charged with the duty of repairing machines, told 
Wilborn to proceed to operate it. Under thèse circumstances, the nég- 
ligence of Wilson, he being a vice principal, was the négligence of the 
Company. The instruction is clear and comprehensive, and plainly 
States the law bearing upon the facts as established in the court below, 
and we think was eminently proper. 

The objection to instruction 5 is of the same import as No. 3, and, 
as we hâve said, there being sufficient évidence upon which to predi- 
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cate instruction 3 as to the guards or shields, such is equally true of 
No. 5. 

[12] It is insisted there is no évidence upon which to base instruc- 
tion 6, "and that it bas no bearing on the case, and that it is misleading, 
even though it be a correct statement of the law in a proper case." 

This instruction is predicated upon the testimony of the plaintiff, 
who, among other things, said that — 

" ♦ • » Four or flve days or a week before the accident men had com- 
plained to Mm that Mr. Wllson was not doing his work properly and was 
incompétent, and that he had reported it to Mr. Peaco, who told him to re- 
port to Mr. Richardson and tell the latter that Peaco sald to repair the ma- 
chines and get them going. Plaintiff did this, and Richardson seemed to be 
fretted, and said he had no man to put on the job. 'You go ahead and attend 
to your work and I will attend to mine. I will bave them repaired for you, 
and I go back to my duty and keep the men at work." 

Thus it appears that Richardson, machinist and foreman, when in- 
formed as to the dangerous condition of the machine, contented himself 
by simply inviting plaintifï to go ahead and continue in the perform- 
ance of his duties around and about thèse machines, and that he would 
hâve them repaired, instructing plaintiff to "keep the men at work at 
them." The évidence indicates that Wilson on that occasion was whol- 
ly unmindful of his duty, and that he was not actuated by a désire to 
protect those engaged in this hazardous undertaking, and one can imag- 
ine under thèse peculiar circumstances the helpless condition of the 
plaintifï, whose livelihood depended upon his employment, and who 
knew if he ref used to work he would in ail probability be promptly dis- 
charged. 

In view of the conduct of Richardson, who commanded the employé 
to go ahead with the work, instead of making the necessary repairs, as 
it was his duty to do, thereby leaving the ms chine in an unsafe condi- 
tion, it would be manif estly unfair to exonerate défendant by holding 
that plaintifï was injured by his own négligence and that he assumed 
the risk incident to his employment. 

[13] We will content ourselves by saying that in our opinion de- 
fendant's contention as to instruction 7 is without merit. 

It is insisted that the court below erred in not gi'anting the instruction 
1-2. This instruction is based upon the theory that Ragland was a fel- 
low servant of the plaintifï. Having already disposed of this question 
adversely to the contention of défendant, we do not deem it necessary 
to enter into any further discussion of the same than to say that we 
think the action of the court in refusing to grant this request was emi- 
nently proper. 

[14] We will now consider Instruction Lr2, which the court below 
refused to grant. 

This instruction is based upon the theory that Ragland's négligence 
was the sole and proximate cause of the injury. The évidence clearly 
shows that the proximate cause of the injury was not due to the négli- 
gence of Ragland. On the other hand, it clearly appears that the in- 
jury of plaintiff was due to the failure of défendant to use ordinary 
prudence in properly inspecting and repairing the machine which Rag- 
land was operating under the direction of his superior. It must be 
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admitted that, if the machine had not been in a defective condition, 
plaintiff would not hâve sustained the injury of which he complains. 
We think the court very properly ref used to grant this instruction. 

[15] It is insisted by counsel for défendant that the court erred 
in refusing to grant instruction M-2. This instruction is based upon 
the theory that "it was the plaintiff's duty to supervise the inspection of 
the machinery," which we think is an erroneous assumption, inasmuch 
as there is a total absence of évidence to sustain such contention. On 
the other hand, it appears that the operators were not required to re- 
pair machines, and were not even permitted to engage in this kind of 
work, as we hâve said ; and, even if it had been so required, no tools 
or necessary materials were f urnished them for that purpose ; there- 
f ore we can conceive of no theory in the hght of- the évidence to war- 
rant the court below in granting an instruction of this kind. 

We hâve carefully considered the cases rehed upon by the défend- 
ant to sustain its contention, but an examination of the same show that 
the facts upon which they were decided are not analogous to the case 
at bar, and that the rule invoked by the défendant does not apply in 
the instant case. Hère we hâve numerous facts and circumstances 
which, considered as a whole, clearly show that the employment of 
the plaintiff was rendered exceedingly hazardous, not on account of 
any fault of his, but primarily due to the failure of défendant to use 
ordinary prudence in inspecting and keeping in proper repair the ma- 
chine in question. The défendant, having failed to perform its duty in 
this respect, was négligent, and it cannot relieve itself by attempting to 
place the blâme on a fellow workman who was operating unsafe and 
defective machinery, the condition of which was occasioned by its 
own négligence, in order to defeat the right of plaintiff to recover dam- 
ages for injury he sustained. 

Therefore we are impelled to the conclusion that the rulings of the 
lower court are proper, and the judgment should be affirmed. 
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1. Courts i©=3322(3) — Jubisdiction op Fedeeal Court — Aixegation or Cm- 

ZENSHIP. 

An allégation In a blll of the cltiïiensliip of a corporation carries wlth It 
that of the cltizenship of Its directors, where they appear in the suit only 
as représentatives of the corporation. 

2. Injunction iS=»114(3) — Necessary Parties — Défendants. 

Where a blll asks no relief agalnst a person but that défendants be re- 
strained from interferlng with hls performance of a contraet which it Ls 
alleged he Is able and wllling to perform, he is not a necessary party dé- 
fendant. 
S. Watebs and Wateb Cotjeses ©=>230(4) — Issuance of Bonds by Irrigation 
District — Trust Fund. 

Where the owners of arid lands hâve organized an Irrigation district 
under a statute, and the district bas issued and sold to the public its ne- 
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gotlable bonds, whlch are a lien on the lands therein, there Is a deflnlte 
obligation on its part to dévote the proceeds to the irrigation of the lands, 
creating a trust relation between the district and its bondholders, wblch 
trust the latter may enforce in eriuity. 

4. Watees and Water Courses <S=230(4) — Irrigation Districts — Trust Re- 

lation TO Bondholders. 

Under Colorado Irrigation Act, § 3452, providing that the title to ail 
property acquired under its provisions shall vest In the irrigation district, 
and shall be held by it in trust "for the uses and purposes set forth in this 
act," a district cannot, after using sorae of the funds acquired from the 
sale of bonds in the prosecutlon of a plan of Irrigation, as against its bond- 
holders abandon ail plans of irrigation. 

5. Specifio Performance iS=374 — Contracts Enfoboeable — Construction 

contbacts. 

Under some clrcumstances a court may decree spécifie performance of a 
construction contraet. 

6. Specific Performance <g=17 — Peksons Entitied to Bnfobce Performance 

— Interest in Subject-Mattek. 

Bondholders of an irrigation district held entitled to enforce spécifie per- 
formance of a contraet between the district and a third party, v^ho vcas 
willing to perform, where its abandonment by the district would defeat 
the purpose for which It was organized, and leave the bondholders wlthout 
security. 

7. Specific Performance ®=3l2 — Défenses — Beeach or Contbact. 

A party to a contraet who aided and abetted actions by others whlch. 
were the sole cause of a breach of contraet by the other party cannot 
urge such breach as a défense to a suit for specific performance. 

8. Estoppel ®='62(6) — Irrigation District — Contracte. 

An irrigation district which has sold bonds and expended the proceeds 
in exécution of a contraet for an Irrigation System which is nearly com- 
pleted is estopped to set up the invalidity of the contraet la a suit by its 
bondholders to require it to complète the contraet, 

EUlott, District Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; John A. Riner, Judge. 

Suit by the Gas Securities Company against the Antero & Lost 
Park Réservoir Company and others. Decree for défendants, and com- 
plainant appeals. Reversed. 

Platt Rogers, of Denver, Colo. (James Grafton Rogers, of Denver, 
Colo., on the brief), for appellant. 

L. F. Twitchell, of Denver, Colo. (Goudy, Twitchell & Burkhardt 
and Owen & Clark, ail of Denver, Colo., on the brief), for appellee 
Antero & Lost Park Réservoir Co. 

Hubert L. Shattuck, of Denver, Colo. (I. B. Melville and Max D. 
Melville, both of Denver, Colo., on the brief), for appellee East Denver 
'Municipal Irrigation Dist. 

Before SANBORN and STONE, Circuit Judges, and ELUOTT, 
District Judge. 

STONE, Circuit Judge. This is an action in equity by appellant, 
owner of bonds of the East Denver Municipal Irrigation District, 
against the Antero & Lost Park Réservoir Company, the Antero Land 
èc Irrigation Company, the East Denver Municipal Irrigation Dis- 
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trict, the Interstate Trust Company, the Colorado National Bank, and 
the members of the board of directors of the irrigation district, as 
such and individually. To this bill two separate, but identical, mo- 
tions to dismiss were filed, one by the Réservoir Company, and the 
other by the irrigation district and the members of the board of di- 
rectors of the district. Thèse motions were sustained, and the bill 
dismissed generally. From this order the Gas Company appeals. The 
question thus presented is the vulnerability of the bill to the attack 
of the motions to dismiss. 

The cause of action alleged by the bill is as follows: That prior 
to October, 1909, the Réservoir Company was the owner of an irri- 
gation System consisting of the Antero réservoir, having a maximum 
storage capacity of 85,600 acre feet, with a feeder ditch and (through 
ownership of the entire capital stock of the Northern Colorado Irri- 
gation Company) of the Highline Canal, about 70 miles long, with cer- 
tain priority water rights ; that for the purpose of effecting a sale of 
this property the Réservoir Company during that year conceived the 
plan of having formed an irrigation district to which the property 
might be sold for the bonds of such district ; that in pursuance of that 
plan it brought into being the Land Company, a corporation, which 
it thereafter procured to organize the irrigation district, and to make 
with the district a contract by which the above property, together with 
such work as might be necessary to complète the same for the uses 
of the district, was to be exchanged for bonds of the district ; that the 
district was so organized ; that on August 30, 1910, the Land Com- 
pany, with the approval and on behalf of the Réservoir Company, 
for the purpose of making a sale of the above property of the Réser- 
voir Company, contracted with the district to deliver to it a com- 
plète irrigation System for $3,000,000 of the bonds of the district; 
this System, as required by this contract, consisted of the Antero rés- 
ervoir, which was to be improved by increasing its storage capacity 
to 71,000 acre feet, and by facing its dam with concrète; the Highline 
Canal, which was to be enlarged and extended; construction of a 
System of distributing laterals (including rights of way therefor), and 
construction of a System of two distributing réservoirs within certain 
survey sections, with a capacity of 9,000 and 4,000 acre feet, re- 
spectively. As to the method, time, and conditions of payments, the 
contract provided that upon filing by the Land Company of a bond for 
$100,000, securing the performance of its contract, the entire bond 
issue of $3,000,000 would be deposited with the Continental Trust 
Company as trustée, to be paid out by it as follows: $1,125,000 (less 
amount required to improve the Antero réservoir under the contract) 
upon delivery to the trustée of a warranty deed conveying the Antero 
réservoir, $675,000 upon delivery to the trustée of the entire capital 
stock of the Northern Colorado Irrigation Company, $32,500 upon 
delivery to trustée of warranty deed conveying the Irondale réservoir ; 
ail of the above three payments being subject to déduction of 10 per 
cent., to be withheld until the entire System be completed, and ac- 
cepted; the balance to be paid on estimâtes of the construction work, 
except, apparently, certain retained percentages, ail final sums to be 
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paid 90 days after completion of the work. There was also a provision 
fixing, for estimation purposes, the values of facing the Antero réser- 
voir and constructing the Abbott and Terminal distributing réservoirs, 
and providing that, if either of thèse distributing réservoirs should not 
be completed and conveyed according to the spécifications, the esti- 
mated cost of such completion, with 15 per cent, retained, should be 
returned by the trustée to the district, but that the district should still 
hâve a right to damages on the bond. The bill further allèges that 
the bonds were authorized to be payable in séries from 1921 to 1930; 
that during the negotiation of this contract, upon demand of the board 
of the district, the Réservoir Company, by two resolutions which it 
delivered to the district, approved said contract, and agreed to carry 
out the contract in so far as it related to things to be donc or not to be 
done by it, and that it would negotiate a contract with the directors 
of the district for the carriage of water storage in the Tollgate réser- 
voir ; that, in accordance with the contract, the bonds were delivered to 
the Interstate Trust Company (substituted for the Continental) ; that 
no bond was made by the Land Company; that thereafter, because 
of difficulties in placing the bonds, as represented by the officers of 
the Réservoir and Land Companies, the contract was altered by another 
dated August 29, 1912, whereby $250,000 in bonds were delivered 
in payment of certain rights of way, water rights, and filings for the 
purpose of completing by January 1, 1913, the extension of the High- 
line Canal and laterals, as provided in the earlier contract, so that water 
might be rented by the district and used upon the lands during the 
completion of the system, and an extension for completing the en- 
tire System was made to January 1, 1914; that the work provided 
for by the contracta was not done by the Réservoir or Land Com- 
panies, but that they induced on^ Fred L. Lucas to undertake the 
completion, on their behalf , of the contracts ; that pursuant to this ar- 
rangement three contracts of différent date, but forming part of the 
same transaction, were made: one (December 14, 1912) between Lucas 
and the Réservoir Company, by which he was to pay $250,000 cash 
and $1,000,000 of district bonds for warranty deed to the district of 
the Antero réservoir and ail the capital stock of the Northern Colorado 
Irrigation Company ($50,000 cash on or before January 15, 1913, when 
the deed and stock would be placed in escrow until the irrigation Sys- 
tem as contracted for should be accepted by the district, and the re- 
maining $200,000, due on or before January 15, 1915, and the stock 
paid over) ; another (December 30, 1912) between Lucas and the 
Land Company, assigning to him the two contracts with the district, 
and obligating him to complète the work with any modifications there- 
after entered into; a third (February 4, 1913) between Lucas and 
the district (as represented by the board of directors), consenting to 
the above assignment, and modifying the prior construction contracts 
by providing that in lieu of the Abbott and Terminal réservoirs 
(combined capacity 13,000 acre feet), he should increase the contracted 
capacity of the Antero réservoir by 14,600 acre feet; that thèse con- 
tracts between Lucas and the district and Lucas and the Land Com- 
pany were known to and agreed to by the Réservoir Company; that 
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February 4, 1913, Lucas paid the Réservoir Company the $50,000, and 
thereafter it placed the deed and capital stock in escrcw with appellee 
the Colorado National Bank; that Lucas entered upon the Antero 
réservoir and Highline Canal, and proceeded with the work required 
by his contract until 90 per cent, had been f ully perf ormed ; that the 
unpf^rformed portion was almost entirely work to be donc on the An- 
tero réservoir; that during the progress of this work the district 
delivered to Lucas thereon $673,500 in bonds; that during this time 
bonds for $10,000 each for purchase of the Abbott réservoir and 
Terminal réservoir sites were paid to the owners thereof, and bonds 
for $20,000 were paid for a ditch and water rights from Plum creek, 
thèse latter bonds, being a portion reserved under the contract on 
account of the élimination of the Abbott and Terminal réservoirs, 
were delivered to H. G. Clark, président of the Réservoir Company, 
who then knew that said Abbott and Terminal réservoirs were not to 
be constructed; that from about October 1, 1913, the Réservoir Com- 
pany has excluded Lucas from its properties (where the unfînished 
work was to be done), and has prevented him from completing his 
contract ; tliat this action of the Réservoir Company was prompted by 
an opportunity to sell its said property to better advantage to another 
purchaser, the city of Denver; that in pursuance of such design, 
in disregard of its contractual obligations and without attempting any 
cancellation of such obligations, it attempted to dispose of those prop- 
erties, and was prevented only by suit brought by strangers to this ac- 
tion ; that, because of thèse acts of the Réservoir Company, Lucas has 
been prevented from completing the work and deHvering it to the 
district, and from performing his contract with the Réservoir Com- 
pany, although he is and has always been able, ready, and willing to do 
so; that there is no other source of irrigation of thèse lands which, 
without irrigation, cannot pay the outstanding bonds, and earn the 
interest thereon; that, long prior to the interférence of the Réservoir 
Company, appellant purchased, in due course, district bonds amount- 
ing to $628,500, with attached coupons, which remain wholly unpaid, 
with no effort by the district or its officers to pay same; that at ail 
times it was understood by the district. Réservoir Company, and Land 
Company that the proceedings authorizing the issue of the bonds were 
public proceedings, which would show that the bonds were to be 
paid for a completed System of irrigation, and therefore they com- 
bined to give to the purchaser of such bonds in the open market the 
assurance that they were issued and negotiated upon the basis of an 
irrigation district, with a completed System of irrigation comprising 
the Antero réservoir and Highline Canal, with the extensions and en- 
largements thereof necessary to the irrigation of the district ; that the 
district has failed, neglected, and refused to compel the performance 
of said contracts, to restrain the Réservoir Company from interfering 
with Lucas, to perform its contract and escrow agreement, or to ac- 
quire funds to care for the bonds and interest, but, on the contrary, 
has aided and abetted that company in interfering with Lucas, and that 
it is in default to its bondholders; that the bondholders are the only 
sufïerérs through thèse defaults, and by reason of the neglect and re- 
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fusai of the district to secure said irrigation system to said district 
there is no relief except for equity to compel ail of said defaulting 
parties "to specifically perform their several obligations and contracts, 
and granting such other or différent relief as may be appropriate , and 
plaintiff avers that the said Lucas is ready and willing to keep and 
perform ail the obligations assumed by him, and to do ail things nec- 
essary to entitle said district to a conveyance by said Réservoir Com- 
pany of the irrigation system agreed to be conveyed to said district." 
The prayer of the bill is : 

(a) To restraln the Réservoir Company from interfering with Lucas In 
completing the system "in aceordance with his several contracts with said ir- 
rigation district and said Réservoir Company and said Land Company." 

(b) "That upon the completion of said system the said district and the said 
Interstate Trust Company be required to deliver to said Réservoir Company or 
to said Lucas, to be by him delivered to said Réservoir Company, the said 
$1,000,000 in the bonds of said district, and that upon the delivery of siild 
bonds, and the payment of the balance of said $250,000 due to said Réservoir 
Company by the terms of its contract with the said Lucas, and as stated in 
the escrow agreement of said Réservoir Company, that the said Réservoir 
Company be ordered and decreed to speciflcaliy perform its obligations to con- 
vey to said district the said Antero réservoir and the said Highline Canal by 
delivering to said district the said deed of said Antero réservoir, and the said 
asslgnment of the stock of the Northern Colorado Irrigation Company as de- 
posited in escrow with the said Colorado National Bank." 

(c) To restraln the Réservoir Company from altering Its tltle to the property 
hère Involved. 

(d) "That in the event that by reason of the acts and doings of tlie said 
district and the said Réservoir Company and the said Land Company, either 
actlng jolntly or severally, the said Lucas shall be unable to complète said 
System or to pay said balance of $250,000, that the said Réservoir Company be 
ordered and decreed to deliver to said district the deed heretofore executed by 
It, conveylng the said Antero réservoir, and its asslgnment of the stock of the 
said Northern Colorado Irrigation Company, or, if such instrument should be 
destroyed, then that a llke deed and asslgnment should be made and delivered 
to said district." 

(e) To restraln the bank from delivering the deed or stock to other than the 
district until further order. 

(f) To restraln the district from Interfering with Lucas or deelarlng him In 
default by reason of interférence from the Réservoir Company, to annul any 
such proeeedlng, and command performance of its contract with Lucas. 

(g) General relief. 

Summarized, in a very gênerai manner, the bill sets forth, as grounds 
for rehef, that appellant is the holder for value of bonds based up- 
on the completion of the irrigation system under a contract which 
would hâve been performed but for wrongful acts of the Réservoir 
and Land Companies (abetted by the district), and the annihilation of 
value of those bonds unless those companies and the district are com- 
pelled to desist from such wrongful acts and thus permit the perform- 
ance of the contract. The relief sought is the restraint of the con- 
tinuance of such wrongful acts, the maintenance of the status quo so 
that the contract may be fully performed, and the compulsion of 
performance on the part of the companies, district, and Trust Com- 
pany. 

The propositions insisted upon in the motions to dismiss are: 
(1) No proper showing on the face of the bill of diverse citizen- 
ship. 



GAS SECUEITIES CO. V. ANTERO & LOST PARK RESERVOIR CO. 429 

(259 P.) 

(2) Absence of necessary parties défendant, Lucas, the city, and 
the county of Denver. 

(3) Lack of equities enforceable in this action or in the manner 
hère sought. 

(4) Lack of privity of plaintifï in the contract to enforce spécifie 
performance. 

(5) No showing of injury to appellant by matters alleged in the 
biU. 

(6) The relief sought would require the substitution of the dis- 
crétion and management of the court for that of a municipal cor- 
poration. 

(7) This character of contract will not be specifically enforced 
because such enforcement would require supervision, and injunc- 
tion will not be granted where spécifie performance would not be en- 
forced. 

(8) No proper showing of légal, proper, or sufficient tender or ofïer 
of performance or efforts creating a right of action. 

[1] 1. The challenge of jurisdiction, as a fédéral court, on the 
ground that the necessary diversity of citizenship is not shown, is 
based upon the fact that the citizenship of the individual défendants 
constituting the board of direçtors of the district is not alleged. Al- 
though in the title or style of the case they are named "individually 
and as constituting the board of direçtors" of the district, no complaint 
is made in the body of the bill of any act as individuals, and no relief 
is asked against them as such. There is the clear allégation of citi- 
zenship of the district as a Colorado municipal corporation. This al- 
légation carries the citizenship of direçtors where they appear in 
the suit only as représentatives of the corporation. Thomas v. Board 
of Trustées, 195 U. S. 207, 25 Sup. Ct. 24, 49 L. Ed. 160. 

[2] 2. The objection of lack of necessary parties is based upon 
the theory that Lucas, the city of Denver, and the county of Denver 
hâve interests which would be so afifected by the détermination of 
this controversy as to make it necessary that they be brought into 
it. As to Lucas the allégation is that he is ready and désirons of 
proceeding with his contract, no relief is asked as to him, and no 
order which could properly be based upon the bill could affect him 
other than by permitting him to do what the bill allèges he wishes to 
do. He is not a necessary party. The connection of the city of Den- 
ver, as shown by the bill, is that it was the purchaser to which the Rés- 
ervoir Company sought to convey its property hère involved. When 
the Réservoir Company halted Lucas in the performance of the irri- 
gation System contract it negotiated a contract of sale of its prop- 
erty to the city of Denver for bonds of that city, and in pursuance 
thereof delivered to the city a back-dated deed to such property. The 
bill then allèges that, "immediately upon the making of said contract 
between the city of Denver and the said Réservoir Company, one 
Frank L. Birney, for himself and other freeholders and taxpayers of 
said city of Denver, instituted an action in the district court of the 
said city and county of Denver to restrain the carrying out of said 
contract, and the taking possession by said city of said properties 



430 259 FEDERAL REPORTER 

under said deed of conveyance, and the delivery of the bonds of said 
city or the proceeds thereof to the said Réservoir Company, the said 
Birney alleging in the complaint filed by him, among other things, that 
said properties had already been agreed to be conveyed to said ir- 
rigation district by said Réservoir Company, and that said agree- 
ment wras in full force and effect, and that by reason thereof the 
said city could not obtain title to said premises, nor could it obtain 
any considération for the bonds proposed to be deHvered to said Rés- 
ervoir Company." The resuit of that litigation, as alleged in the bill, 
was that after hearing it was, in August, 1916, adjudged that the 
said contracts of the said Réservoir Company with the said district 
and the said Lucas were in full force and effect, and that the said 
Réservoir Company could not convey good title to the city until the 
rights of said district and the said Lucas and ail other rights grow- 
ing out of said contracts had been disposed of, and the city was re- 
strained from purchasing said properties and from delivering its 
bonds to the said Réservoir Company. The bill allèges that by rea- 
son of said judgment the said Réservoir Company is now in the 
ownership and possession of said "property." The above détermi- 
nation of the litigation effectually removed any interest the city of Den- 
ver might hâve, so far as shown by this bill, in the présent contro- 
versy. The county of Denver is not mentioned in the bill, and we 
hâve not been enlightened as to any possible interest it might hâve 
in this suit. The conclusion is therefore that the bill reveals no de- 
fect in parties. 

The remaining grounds of the motions of the Réservoir Company 
to dismiss are presented by it as based upon the propositions follow- 
ing: (1) That spécifie performance of thèse contracts cannot be en- 
forced by appellant because (a) it is a third party to them ; (b) it does 
not ask subrogation to the rights and duties of Lucas thereunder; 
(c) the contract is of a class requiring supervision, and (d) there ex- 
ists a complète légal remedy ; (2) the theory of enf orcement of a 
trust cannot prevail because no such relation exists ; (3) there is no ' 
right to compel the completion of any spécifie system of irrigation 
improvements. 

The district separately urges, in addition, that the contract of Feb- 
ruary 3, 1913, between it and Lucas is not binding because not au- 
thorized nor ratified by the electors of the district, but that even if 
valid that contract was not performed, since it provided that the Sys- 
tem should be completed by January 1, 1914, which was not donc, and 
time was of the essence of the contract. 

While not abandoned hère, the claim that there is a clear, adéquate 
légal remedy was not vigorously pressed. It has no merit. The levy 
of taxes against arid land or the sale of that land cannot, under the 
allégations of this bill, make appellant whole. It allèges that its 
only salvation is the procurement of the security of the lands under 
irrigation — that the arid lands as sole security leave its bonds value- 
less. 

[3] Considération of the grounds of the motions to dismiss re- 
quires, first, a définition of the légal relation between the parties and 
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the détermination of their respective interests, rights, and duties; 
and, second, separate examination of some of thèse grounds. Ap- 
pellant contends that it is the beneficiary in a trust wherein the dis- 
trict is trustée; that the exécution of the trust requires the instal- 
lation of an irrigation System; that the district had contracted for 
such a System, which incorporated the only available water supply 
for irrigating the district ; that, when this System was near completion 
and about ready for delivery, the Réservoir and L,and Companies, aid- 
ed and abetted by the district (trustée), prevented such completion 
and delivery; that to permit such prévention will resuit in loss to 
the district of the only supply of vv^ater available for irrigating the 
district; that the trustée district refuses, and will continue to refuse, 
to prevent this resuit, which means the destruction of valuable proper- 
ty rights of appellant, a beneficiary. This trust status is denied by 
appellees. The circumstances, as shown in the bill, and their légal re- 
sults we deem to be as follows: The district has put forth an 
issue of bonds payable "to bearer," and obviously intended for a ne- 
gotiable security to be purchased by the investing public. It thus in- 
vited investment and promised security therefor. What security did 
it thus assure such investors should protect such investments? The 
bonds State upon their faces that they are "a lien upon ail the real prop- 
erty in said district." Does this mean merely the arid, unirrigated, 
almost valueless land, or does it mean the land as made productive and 
valuable through a scheme of irrigation projected by the district? 
The différence is vital to ail parties concerned. It was known by ail 
parties to be the vital considération in the minds of the bond-buying 
public. That public was not buying arid land nor loaning money upon 
such land as security. The landowners were contemplating no such 
transaction. They were given statutory power to form an irriga- 
tion district for no such purpose. They, planning the improvement 
of their low-priced lands, sought to borrow money for that one spécifie 
object, and ofïered such lands thus improved by that money as se- 
curity for its repayment. The statute permitted them to organize a 
municipal corporation for the sole purpose of furnishing a convenient 
vehicle for the one purpose of making such improvements through 
funds so acquired. For no other purpose could they organize such a 
district ; for no other purpose could they issue bonds of the district ; 
for no other purpose could they expend the proceeds from the sale 
of such bonds. The object of being of the district is single and defi- 
nite ; its lif e work clearly outlined ; its obligations to those who pur- 
chase its bonds clouded by no uncertainty. Suppose that after sell- 
ing its bonds the directors and electors of the district should honestly 
change their views, and décide that the bond money could be better 
employed in building schools or roads therein, would the bondhoklers 
be powerless to intervene? When they hâve parted with their money 
upon the definite understanding that it will be used in a prescribed 
manner to increase, if indeed, not practically to create, their security, 
hâve they no right to prevent its diversion and practical loss to them 
which they can enforce in the courts of the country? The inquiry 
furnished its own answer. There remains the définition of the bound- 
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aries of this interest and right. The clear intention of the parties, 
acted upon by the bondholders through purchase of the bonds, cré- 
âtes a relation of trust. The terms of this trust are that the dis- 
trict will invest such funds in the irrigation of the lands in the dis- 
trict. 

[4] The Irrigation Act (R. S. Colo. 1908, § 3452) provides that— 

"The title to ail property acqulred under the proTisions of this act shall Ira- 
mediately and by opération of law vest in such Irrigation district, in its cor- 
porate name, and shall be held by such district In trust for, and Is hereby 
dedicated and set apart for the uses and purposes set forth In this act" 

Thèse "uses and purposes" cannot be realized from such "prop- 
erty" unless the district construct or purchase therewith and there- 
after maintain a System of irrigation. The district may hâve power 
to abandon ail schemes for irrigation before any of this trust fund 
has been used. It may, subject to existing contract rights, hâve power 
to alter any such plans at any time it may, in its discrétion, deem 
such altération advantageous to the gênerai object of the irrigation of 
the lands. But it certainly cannot, after expenditures from such 
funds in the prosecution of a plan of irrigation and while it has out- 
standing obligations, abandon ail plans for irrigation. To do this 
would totally defeat the trust to the injury of the beneficiary where, 
as hère alleged, it would leave the bonds valueless. Equity has ample 
power to protect the interests of beneficiaries. It has been held by 
the Court of Appeals for the Ninth Circuit that directors of irriga- 
tion districts organized under statutes practically identical with those 
hère involved are trustées for the bondholders as to money coUected 
from landowners to pay interest upon such bonds. Thompson v. Em- 
mett Irr. Dist, 227 Fed. 560, 566, 142 C. C. A. 192._ 

While the above ground of équitable jurisdiction is sufHcient for 
ail purposes, it may be suggested that to permit the action of the appel- 
lees of which complaint is hère made would border upon, if it did not 
enter, the domain of constructive fraud. 

The gênerai principle that where one has received money to be ap- 
plied to a particular purpose he is liable to interested parties, as a trus- 
tée, for a diversion or misapplication thereof is illustrated by Taylor 
V. Benham, 5 How. 233, 274, 12 L. Ed. 130. 

But it is objected hère that such protection would entail the super- 
vision of construction work and that such burden courts cannot 
and will not assume. The bill présents no such problem. Lucas had 
already finished 90 per cent, of the work satisfactorily when prevented 
for reasons in no way relating to the manner in which he was per- 
f orming his contract. He is ready and willing to continue to completion 
in accordance with the contract. No relief is due, under the bill, un- 
less the contract is properly performed. The appellees may protect 
themselves in that regard under the terms of their varions con- 
tracts with Lucas. The only mandatory relief asked, even after fuU 
satisfactory performance by Lucas, is the delivery of deeds and bonds 
already placed in escrow for the very purposes asked in the bill. 

[5] While the contract hère was one of purchase of a completed 
iirigation system, appellees hâve treated it in respect to spécifie per- 
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formance as though it were a construction contract. Even so re- 
garded, it may be noted that spécifie performance of a construction 
contract may be decreed. Wheeling Traction Co. v. Board of Com- 
missioners of Belmont County, 248 Fed. 205, 160 C. C. A. 283 ; Board 
of Commissioners of Mattamuskeet Drainage District v. Wills & Sons 
(D. C.) 236 Fed. 362, 380. 

[6] As illustrating the rights of bondiiolders to hâve spécifie per- 
formance of a contract between third parties and the bondmaker 
when the performance of the contract would affect the security back 
of the bonds, see Brown v. Guarantee Trust Co., 128 U. S. 403, 9 Sup. 
Ct. 127, 32 L. Ed. 468. 

It is also urged that to grant the relief asked would be to control 
the supervision and discrétion of the offîcers of a municipal or public 
corporation. The supervision by such of the construction work is not 
sought to be constrained in the slightest. With no lawful exercise of 
discrétion is any interférence asked. Under the allégations of the 
bill, the only discrétion sought to be exercised by the district is to 
abandon, without cause, not only the existing contract for an irriga- 
tion System, but to do so under circumstances which it knows will 
resuit in definite loss of the only water supply available for the irriga- 
tion of the district. In short, it seeks to abandon ail irrigation of the 
district at a time when the completed system is almost ready to be de- 
livered, and when such action would render worthless the irrigation 
bonds in which it had induced appellant, as one of the public, to invest. 
The district has no discrétion to commit an unlawful act to the injury 
of others. 

The district contends that it should not be compelled to abide by the 
existing contract for the two reasons, that it has been vitally breached 
because not performed within the specified time, and because it never 
was binding upon the district since not ratified by the electors. 

[7] As to the fîrst contention little need be said. No matter how 
vital may be a breach of a contract, it furnishes no shield to one who, 
as hère alleged, "has aided and abetted" the very actions which are 
solely responsible for that breach. The law permits no one to profit by 
his own wrong. As to the contention that the contract between Lucas 
and the district is not binding, the allégations of the bill and the gov- 
erning statutes of Colorado concerning irrigation districts (of which 
we take judicial notice) reveal the following situation: Those statutes 
provide two ways in which an irrigation district may secure an irri- 
gation System. It may contract for the doing of the work for the dis- 
trict (R. S. Colo. 1908, §§ 3450, 3455, 3462) or it may contract for the 
delivery of a complète System of irrigation (same, sections 3450, 
3455). 

If it adopts the former plan, it must secure public bids for doing the 
work and follow certain other requireraents. If the latter plan, a dif- 
férent procédure is prescribed. The original contract with the Land 
Company, the créature of the Réservoir Company, was of the lattet 
class, for the purchase of a complète system. It was executed in pur- 
suance of the statutory requirements for that character of contract; 
it was stated in the contract itself that it was of that nature and 
259 F.— 28 
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ail parties agrée that such it was. The Lucas contract with the district 
was one of assignment of that contract as to the unperformed por- 
tions, with the changes following: 

"It Is further agreed that, In lieu of the Abbott and Terminal réservoirs 
which the said Lucas is by this contract released from constructing, the said 
Lucas ■wlll complète the Antero réservoir to the maximum storage capacity of 
thirty-six feet vertical height agalnst the dam, at which height the capacity 
of the réservoir, according to the contour survey made under the supervision 
and certifled to by the state engineer of the state of Colorado, is 85,600 acre 
feet." 

The effect of this change was to release Lucas from any obliga- 
tion imposed upon him to construct and deliver the Abbott and Ter- 
minal distributing réservoirs, and obligate him to increase the capacity 
of the main Antero réservoir without compensation additional or dif- 
férent from that provided in the ' original contract. The original 
contract provided for the separate valuation, for estimation pur- 
poses, of the Abbott réservoir at $205,000 and the Terminal réservoir 
at $120,000, and provided, as alleged, "that in the event that one or 
more of the said distributing réservoirs should not be completed or 
conveyed according to spécifications, then that not less than the 
estimated cost of completing the same in bonds at par should be with- 
held by the trustée and returned to said district, together with the 
15 per cent, retained on the work of said réservoir, it being under- 
stood, however, that the withholding of said bonds and the return of 
the same to the district should not operate as a waiver or satisfac- 
tion in f ull of any damages by the plaintifif to construct and convey any 
one of said réservoirs, and that the Land Company should be Hable on 
its $100,000 bond for such damages." After the contract with Lucas 
was executed the bonds provided for réservation in the preceding quo- 
tation were set aside, and $20,000 of those so reserved thereafter ex- 
pended by the district for sites for the Abbott and Terminal réservoirs. 
It is évident that the original contract contemplated and provided 
specifiçally for a failure to construct and deliver thèse two distribut- 
ing réservoirs. Clearly such failure, under the above provision, was 
no such breach as to justify a refusai of performance of other pro- 
visions or rescission of the contract by the district. This Lucas con- 
tract was executed by the board of directors of the district. The pow- 
ers of such a board are very great. 

"The board shall hâve power, and It shall be their duty, to • • * manage 
and conduct the affaira and business of the district, make and exécute ail 
necessary contracts, » * * and generally to perform ail such acts as shall 
be necessary to f uUy carry out the purposes of this act ; • • ♦ to construct, 
actiuire or purchase auy and ail canals, ditches, réservoirs, réservoir sites, 
vrater, water rights, rights of way or other property necessary for the use of 
the district. * * • But no contract Involving a considération exceeding ten 
thousaud (10,000) dollars, and not exceeding twenty-flve thousand (25,000) 
dollars shall be biuding, unless such contract shall be authorized and ratifled in 
writiug by not less than one-third of the légal electors of said district. 
• • ♦ " K. S. Colo. 1908, § 8450 ; also see section 3451. 

[8] There is nothing in the bill revealing that this Lucas contract 
was not entirely within the power of the board. A further considéra- 
tion is présent: that of estoppel of the district or the landowners 
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from urging such a défense against bona fide bondholders for value, 
where the allégations are that they hâve induced the investment, per- 
mitted the use of the proceeds in this very contract, and allowed the 
contract to continue for their benefit until almost fuUy performed, 
paying out large amounts of such bonds thereon. Tulare Irrig. Dist. 
V. Shepard, 185 U. S. 1, 19, 22 Sup. Ct. 531, 46 L. Ed. 773. 

The pétition is subject to none of the objections carried by the 
motions to dismiss. The judgment dismissing the pétition is there- 
fore reversed, and the case remanded for proceedings not inconsistent 
with this opinion. 

Reversed. 

ELLIOTT, District Judge, dissents. 



OTTO MARMET COAL & MINING CO. v. riEGER-ATJSTIN 
DREDGING CO.» 

(Circuit Court of Appeals, Sixth Circuit June 3, 1919.) 

Nos. 3182-3184. 

1. Collision <S=5>71(3), 74, 75 — Fauli^Dbedge Anchohed in Channel. 

A dredge working in the Ohlo river held grossly négligent In anchoring 
at niglit, witli lier assistant flats, in the middle of the towboat channel at 
a dangerous bend, when she had knowledge that a coal fleet was com- 
ing down, and In fault for a collision with one of the tows, not only be- 
cause of the place of anehorage, but also for failure to maintain lights, 
as required by the rules, or to take any other précautions. The tow 
held, on the évidence, not chargeable with contributory fault. 

2. Collision <S=145 — Mutual Faults— Division of Damages. 

When both vessels are in fault for a collision, the damages are to be 
equally divided, without regard to whether their faults were equal in de- 
gree. 

3. Collision <®=3l23 — ^Actions— Burden and Measuee of Peoof. 

Where the fault of one vessel for collision is clear, and Is sufficient to 
aecount for the collision, she has tlie burden of establishing the contribu- 
tory fault of the other vessel by equally clear évidence. 

4. Collision <S=73 — Movinq and Anchored Vessels— Pbesumption of 

Faclt. 

The rule that, in case of collision between a moviug and an anchored 
vessel, the moving vessel is presumed to be in fault, does not apply where 
the anchored vessel was clearly in fault. 

5. Collision <S=78 — ^Absence of Ijookout— Presumption of Fault. 

Conceding that lu général the absence of a lookout raises a presump- 
tlon that an ensuing collision was caused or contributed to thereby, eueh 
presumption is disputable. 

Appeals from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Suit in admiralty for collision by the Otto Marmet Coal & Mining 
Company, owner of the steamboat Saille Marmet, against the Fieger- 
Austin Dredging Company, owner of the dredgeboat Northern No. 2, 

^=3For other cases see Bame topic & KBY-N'TJMBBH in ail Key-Niimbered Dlgests & Indexe» 
•Certiorari denied 250 U. S. — , 40 Sup. Ct. 13. 64 L. Ed. — . 
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with cross-libel. From a decree dividing damages, both parties ap- 
peal. Reversed on libelant's appeal, and affirmed on respondent's ap- 
peal. 

Charles H. Stephens, Sr., of Cincinnati, Ohio, for libelant. 
Lowrie C. Barton, of Pittsburgh, Pa., for respondent. 

Before WARRINGTON and DENISON, Circuit Judges, and 
COCHRAN, District Judge. 

COCHRAN, District Judge. [ 1 ] The litigation involved in thèse ap- 
peals grew out of a collision in Manchester chute of the Ohio river, 
about 73 miles above Cincinnati, near midnight, September 1, 1914, 
between the towboat Sallie Marmet and her tow, consisting of 13 
barges loaded with coal and two flats, owned by the Otto Marmet Coal 
& Mining Company, which was descending the river, and the dredging 
plant of the Fieger-Àustin Dredging Company, consisting of the dredge 
Northern No. 2, two flats and scow, which was anchored therein. Each 
party claimed that the other was in fault and sought damages for the 
injuries sustained. The lower court held both to hâve been in fault 
and divided the damages between them. Each party has appealed 
from its decree. 

The chute is formed by two islands in the river, just above Man- 
chester, Ohio. One, between 1% and U/o miles long, and called Man- 
chester Island, hereafter referred to as the Island, lies next the Ohio 
shore. The other, between one-third and one-half miles long and call- 
ed the Towhead, lies between the upper end of the Island and the Ken- 
tucky shore. There is no navigation on the Ohio side of the Island. 
At the then stage of the water, there was none running between the 
Island and the Towhead. They were connected by a sand bar. Ail 
navigation is next the Kentucky shore, except that in very high water 
passage may be had between the two islands. It is the portion of 
the river between the Kentucky shore, and first the Towhead, and 
then the Island, that is known as Manchester chute. This portion 
thereof is crooked, narrow, and swift. It has three bends. Two are 
formed by its course around the Towhead. Above, as you descend, 
the channel turns to tlie left — i. e., towards the Kentucky shore — 
and hugs it, until it gets somewhat below the middle of the Towhead, 
when it turns to the right and runs towards the Island, around the foot 
of the Towhead. The latter bend is characterized by the witnesses 
as a very deep bend, and is caused by a rock or gravel bar extending 
from the Kentucky shore out into the river. The third bend is caused 
by a sand bar, which puts out from the lower end of the Island, begin- 
ning not far from its middle. The channel hère turns to the left, or 
towards the Kentucky shore, and after hugging that shore for a short 
distance, when below the Island it turns to the right, or towards the 
Ohio shore, forming a fourth bend opposite the wharfboat at Man- 
chester. The uncontradicted testimony is that this chute is a very 
bad place for boats, and particularly towboats, with tows, to navigate. 
It is the worst place on the Ohio river between the mouth of Kanawha 
river, the point whence the Sallie Marmet started, and Cincinnati, its 
destination. 
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The dredging plant was anchored in about the middle of the river, 
about opposite the middle of the Island, about 1,200 feet below the 
Towhead. One witness puts it that it was at the foot thereof. It 
was not far from, if not right at, the beginning of the third bend ; i. 
e., the place where the channel turns to the left, or the Kentucky shore, 
because of the sand bar putting out from the lower end of the Island. 
One flat, a repair flat, was on the Kentucky side of the dredge. The 
other, a fuel flat, and scow, lying tandem, were on the Ohio side. The 
stern of the dredge was up river. The width of the dredge and two 
flats was 68 feet, and the length of the fuel flat and scow 176 feet, 
which was considerably greater than that of the dredge or repair flat. 
The distance from the north side of the plant to the water's edge at 
the Island was 400 feet, and from its south side to such edge at the 
Kentucky shore was 380 feet, thus making the width of the river at 
this point 848 feet. The width of the navigable water does not appear. 

The dredge was engaged in removing the rock bar, heretofore re- 
ferred to. It began so to do August 28th, and had been so engaged 
for four days. It had made two cuts, each about 30 feet wide and 
over 200 feet long up and down the river, and had nearly completed 
the third eut. The material so removed was mainly sand, and it was 
about to enter upon the rock bar, if it had not already done so. The 
dredge was over the outer edge of the rock bar. There was a rise in 
the river, just when it began not appearing. The stage at Portsmouth, 
Ohio, 30 or 40 miles above, was 9 feet 8 inches. The depth over the 
rock bar where the dredge was located was 8 feet 7 inches, and to 
the north or the Island side thereof it was 15 feet 4 inches. The dredge 
was not at work at the time of the collision. It did not work at night. 
It had a single white light on the upper end of the fuel flat — i. e., on 
the Ohio side of the dredge — and another on the lower end of the 
scow. The former could not be seen from below, nor the latter from 
above. There was no light on the dredge or repair flat on the Ken- 
tucky side. The lights were placed on the Island side, because the deep 
water was there. The work was being done under a contract with the 
United States, and there was on the dredge at the time a government 
inspector, Capt. Howard, who supervised the work. The night was 
a bright moonlight night. 

The rise in the river was sufficient to permit Kanawha coal to be 
transported from the mouth of that river to Cincinnati, and a fleet of 
tow boats, with tows in charge, took advantage of it. They began to 
pass through the chute the evening of September Ist, and by 9 o'clock 
the next morning 7 at least so passed ; the Sallie Marmet being the 
third. They passed in this order: Florence Marmet, J. T. Hatfield, 
Sallie Marmet, D. T. Lane, Convoy, Dewey, and Matheson 2d. They 
ail seem to hâve had substantially the same size of tow, though the 
évidence discloses nothing as to the Convoy and Dewey. The Flor- 
ence Marmet passed about 9:30 and the J. T. Hatfield about 10. 
The Leader, a towboat without a tow, passed about 7 p. m. The 
Leader and the Florence Marmet passed the dredging plant on the 
left or Kentucky side, and the J. T. Hatfield on the right or Island 
side. When the others passed, the plant had been removed to the Ken- 
tucky shore. A barge of the Sallie Marmet sunk, straight up and down 
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the river, about 235 feet below where the plant had been and 25 feet 
nearer the Island. The others passed to the left or Kentucky side of 
this barge. The Eugène Dana Smith with a tow passed on the morn- 
ing of September 3d, and it, too, passed to the left, or Kentucky side 
of the barge. The leader with a tow of 6 empties passed up on the 
morning of August 28th, after the plant had been placed, and so did 
the Val P. Collins with a tow of 14 empties late in the afternoon of 
August 31st. Each passed to the left or Island side of the plant. 

The tow of the Sallie Marmet was arranged in four tiers. The hrst 
was composed of three barges and one flat, the latter being on the 
right or Island side, then the next two of four barges each, and the 
fourth, next the boat, of two barges and a flat. The barges were 26 
feet wide and 126 feet long. This makes the tow 104 feet wide and 
504 feet long. The length of the boat does not appear. It is not 
unlikely that it was sufficient to make the entire length as much as, 
if not more than, 650 feet. The draft was 6 feet. In the collision the 
flat in the first tier struck the repair flat of the plant, and the outer 
barge of the second tier, which was sunk, the dredge. It is likely that, 
if the repair flat had been removed when it became apparent that a 
collision was about to take place, it might hâve been avoided. 

In determining who was to blâme for the collision, the natural or- 
der calls for a considération first of the part of the operators of the 
dredging plant in the transaction. The claim is that they were at 
fault in anchoring at that place at night, and our conclusion is that 
they were not only at fault in so doing, but grossly so. As hereto- 
fore stated, that place was about in the middle of the river. The 
middle of the river was 6 feet from the Island side of the dredge. It 
was, however, exactly where, at that stage of water, towboats with 
tows run; i. e., in what may be termed, as it was by some of the 
witnesses, the towboat channel. This is established by the testimony 
of 11 experienced pilots, who saw the dredging plant whilst it was 
so located, 9 of whom were on the Val P. Collins, Leader, Florence 
Marmet, J. T. Hatfield, and Sallie Marmet, and 2 of whom were on 
the Sea Lion, a towboat operated in connection with the dredging 
plant, then tied to the Kentucky shore, not far away, and 5 other ex- 
perienced pilots, whose attention was called to its location on the wit- 
ness stand, and there was no testimony to the contrary. 

The claim in behalf of the operators of the dredging plant is that 
the deep water channel was on the Ohio side thereof. This was un- 
doubtedly the case. But the question hère is not where the channel 
was in extrême low water, when towboats with tows could not navigate ; 
but where did they run when the water was of sufficient height for 
them to navigate — i. e., where was the towboat channel? And as to 
that, as stated, it is conclusively established that it was exactly where 
the dredging plant was located. It is further clearly established by 
the testimony that the location of the dredging plant at this point 
endangered the saf ety of each of the towboats and its tows, which had 
to pass whilst it was there. It made it a "dangerous maneuver" for a 
towboat with such tows as thèse had to attempt to pass it on either 
side. In passing on the Island or deep water side, two turns were 
called for, first to the right and then to the left, and the danger was 
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that in crossing to the Island side, the current would draw the tow 
or boat down onto the plant, and that, if this danger was escaped, 
the tow would strike the bar on the lower end of the Island and break 
it up. In order to make this passage, as one witness puts it, a "very 
good twister" was needed. The danger in going to the left was two- 
fold: Of being drawn on to the plant by the current, and of the water 
over the rock bar not in ail places being of sufficient depth to per- 
mit passage. Whilst the plant was so stationed the Leader and Val 
P. CoUins in passing up took the Island side, and in passing down 
the J. T. Hatfield took the same side, and the Leader and the Florence 
Marmet took the left or Kenlucky side. The Sallie Marmet attempted 
to take the same side; and ail the towboats passing afterwards took 
the left or Kentucky side of the sunken barge. This would seem to 
indicate that the location of the dredging plant created a différence of 
opinion amongst the pilots as to which was the best side upon which 
to make the passage. 

On behalf of the operators of the dredging plant it is urged that the 
right or Island side was the proper side to take, and that there was 
no risk in taking it. Such was the view of the operators them- 
selves, shown by their placing the lights on that side of the plant. 
But it is not impossible that they added to the confusion by so doing, 
and that it would not hâve been better had they contented themselves 
with so lighting up the plant that it, and what it was, could be readily 
discovered, and left it to the experienced pilots, who were thoroughly 
familiar with the situation, to détermine as to the best course to pur- 
sue. No doubt, from the distance of the dredging plant to the foot 
of the Towhead and Island shore and the size of the Sallie Marmet 
and her tow, it can easily be made eut that there was room enough 
for her to get around that way, and that with comparative safety. But 
the détermination of the risk, if any, incurred in making the attempt 
to so do, is not entirely a matter of ciphering. The qualifies of the 
boat and her tow, the skill of the pilot, the efïect of the current, how 
soon it was discovered that the plant was in the way of the usual 
course, and possibly other things, had much to do with the risk so 
incurred. That the dredging plant endangered the safety of the tow- 
boats and their tows would seem to hâve been the opinion of nearly ail 
of the experienced pilots heretofore referred to. There was no 
substantial testimony to the contrary. 

Besides, the efïect which the condition of things there existing had 
upon those who were confronted with it leaves no room for doubt that 
such was tlie case. The two pilots in the pilot house of the. Val P. 
Collins, as she with her empties passed up on the Island side the after- 
noon of August 31st, the day before the collision, discussed between 
themselves that the dredging plant was in the way, and some one 
from her hallooed to those on it that they had better get out of the 
way ; that a fleet of Kanawha coal was coming, and that they would 
get run over. The tow of the Collins passed within 4 or 5 feet of the 
plant. The pilot of the Leader, as she passed at 7, the evening of the 
collision, tried to get the window of the pilot house open in order 
that he might halloo and tell them to get out of the way, as boats 
were coming down that night, and, eitlier because he could not get 
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the window open suflEiciently or get to his horn in time he was unable 
to do so, and he thought he heard some one from below halloo that 
they had better get out of the way, as a lot of beats were coming down 
that night. Two pilots were in the pilot house of the Florence Marmet 
as she passed between 9 and 10 o'clock p. m., son and father; the 
former being at the wheel. The son had a "whole lot of hard feel- 
ings" before he got to the plant, and did not know whether he was 
going to hit it or not. In deciding to go on the Kentucky side, as he 
gives it, he said to his father, "Father, I don't believe that I can go to 
the right," and, according to his father, "Pap, we will go down the 
left there; I expect we will rub, but I will take the chance." And 
after they had passed he said that they had better get that dredge- 
boat out of there, for they are liable to get hit with the towboats 
coming. The tow passed within 25 feet of the plant, and, as the boat 
got alongside, the son hallooed and told the persons on the dredge 
that they had it right square in the channel. They said that the 
channel was on the Ohio side, where the lights were. He replied that 
it might be for a packet, but not for a towboat, and that they had 
better get the dredge out of the way, for the rest of the boats were 
coming, ail towboats, to which they responded that they were not in 
the channel. The pilot of the J. T. Hatfield, which passed on the Island 
side, gave as his reason for so doing that he was afraid the drift of 
the water might slide him to the side of the dredge. He passed within 
30 or 40 feet. The dangers of the situation scared him. He came 
to the opinion that some boat was going to hit the dredge where it 
lay, and so remarked. He thought he was going to strike his whole 
tow on the Island bar, and had to back three or four times to keep 
from so doing, and then had to drive so far over to the Kentucky shore, 
that he could not land a barge which he had for Manchester, without 
going half a mile below and then towing it back. The pilot of the Sea 
Lion, late the afternoon of September Ist, when it had been ascer- 
tained from the Cincinnati Enquirer that the coal fleet was coming, 
and he was asked by Capt. Howard for his advice as to whether they 
should move out of the way, said, "Why, sure I would, for she is 
right in the way." 

There is no accounting for this effect on thèse experienced pilots 
of this condition of things, except that the passage of the towboats 
with their tows was rendered decidedly unsafe by the location of the 
dredging plant. The operators of the dredging plant knew that this 
fleet of tow boats with tows was coming in ample time to hâve gotten 
out of . the way. They ascertained it from the newspaper, at least 
as early as the late afternoon before the collision. Two of the fleet, to 
wit, the Florence Marmet and J. T. Hatfield, passed before the Sallie 
Marmet's turn came. They must hâve observed the close proximity to 
the plant in which the tows came, which passed before the collision, and 
the difficulty which the J. T. Hatfield had in getting by, in passing on 
the Island side. The Leader, when it passed up on the morning of 
August 28th, with her 6 empties, on the Island side, also had difficulty 
in getting by, which also must hâve been observed. It had to go 
above the plant, then back, and then throw her head around, in order 
to get across. However it may hâve been as to the warning given 
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f rom the Val P. Collins as it passée! up the late afternoon of August 
31st, and from the Leader early in the evening of the collision, the 
évidence justifies the conclusion that they were aware of the warn- 
ing to get out of the way given by the pilot of the Sea Lion, late in 
the afternoon of the collision, and that given by the pilot of the Flor- 
ence Marmet shortly before. After the latter warning was given 
there was ample time to hâve gotten out of the way. The plant could 
hâve been movcd either by the Sea Lion or by her own steam. 

There was no reasonable necessity for the dredging plant to re- 
main where it was during that night, when it was not at work. In- 
deed, it may be said that there was no reasonable necessity for its be- 
ing at work there whilst this coal fleet was passing. At most it would 
take but two days for it to get by. But, however this may be, there 
was no reasonable excuse for its remaining there, if not at work, 
whilst this fleet was passing. The only excuse ofïered is that it would 
hâve been difficult to find the place where the plant had quit work. 
But this is not even plausible. And, if they were to persist in remain- 
ing in the way, they should hâve taken extra précautions, to the end that 
itis présence there would be ascertained by the coming boats at the 
very earliest possible moment, either by having more lights or by 
whistling. The single light which it had did not conform to the re- 
quirement of the board of supervising inspectors of steam vessels, 
in that it was not as much as eight feet above the surface of the water. 
That such was the case appears from the évidence introduced on behalf 
of the dredging plant. That on behalf of the Sallie Marmet and her 
tow is very strong to the efïect that it was not more than 4 or 5 feet 
from the water. The less the height such a light is from the water, 
the more difficult is it to détermine the distance from it. This was 
an additional particular of fault on the part of the operators of the 
dredging plant. But, instead of either getting out of the way or taking 
such extra précautions, ail on board, save a soHtary watchman, retired 
to their slumbers, leaving it to the operators of the coming towboats to 
deal with the dangerous situation as best they might. 

Thèse considérations drive us to the conclusion that the operators 
of the dredging plant were at fault, and that grossly so. Their fault 
consisted of three particulars: They anchored the plant at an im- 
proper place without any reasonable necessity therefor. The sole 
light displayed was not placed at the proper height from the surface 
of the water. They failed to take the extra précautions which the 
situation demanded, if they were to remain in that improper place. 
The first of thèse faults was the main fault. The other two may 
be said to hâve grown out of it. This fault, as may also be said of 
the second, was a statutory fault, in that it was a violation of section 
9920 of the act relating to rivers and harbors, which provided that : 

"It shall not be lawful to tie up or anchor vessels or other craft « • • 
in such manner as to prevent or obstruct the passage of other vessels or craft." 
10 U. S. Comp. Stat. 1916, p. 12210 ; 9 Fed. Stat. Ann. (2d Ed.) p. 60. 

That this fault was a violation of this provision is established by 
the cases cited in the annotation thereof in each of thèse works. This 
provision, however, merely emphasizes and is declaratory of the gen- 
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eral maritime law. There is nothing in the fact that the work was 
being donc under a contract with the government and the supervision 
of a government inspecter, then on the dredge, to relieve the owner 
of the dredging plant of responsibility for the fault of the operators 
thereof. The contract required the contracter to do the work in 
such manner as to obstruct navigation as little as possible, and pro- 
vided further: 

"In case the contractor's plant so obstructs the navigation as to impede 
the passage of vessels, it shall promptly be so ruoved as to afford a practicable 
passage on the approach of any vessels." 

And again: 

"The contractor wlU be responslble that his employés observe the laws of 
the United States, nffectlng opérations under this contract" 

We do not understand that it is contended otherwise on behalf 
of the owner. It is said in its brief : 

"But, while the dredge had a lawf ul right to obstruct navigation, she must 
obstruct it as little as possible, so as not to impede the passage of vessels." 

It must further be held that this fault on the part of the operators 
of the dredging plant was the efficient and proximate cause of the 
collision. 

[2] This brings us to the question as to whether there was fault 
on the part of the operators of the Sallie Marmet and her tow. Were 
they at fault also ? And, if so, was such fault on their part contributory 
to the collision? If thèse questions are answered in the affirmative, 
it is immaterial as to the degree of fault as compared with that of 
the operators of the dredging plant. It counts for nothing that the 
degree of fault on the part of the latter was the greater. The dam- 
ages covered by the collision must be divided. The Alabama v. The 
Gamecock, 92 U. S. 695, 23 L. Ed. 763 ; The Max Morris (D. C.) 
24 Fed. 860; Great Lakes Towing Co. v. Masaba S. S. Co., 237 Fed. 
577, 150 C. C. A. 459. In the Scioto, Fed. Cas. No. 12,508, Judge 
Ware said: 

"The whole damage done to both vessels Is put into one mass in common, 
and each pays one-half, without regard to the différent values of the vessels, 
when both parties hâve been in fault, without attempting to dlscriminate 
whether the faults had not been greater on one side than the other." 

[3] But in order to this the évidence of such fault on the part of 
the operators of the Sallie Marmet and her tow must be as cogent 
as that of fault on the part of the operators of the dredging plant. 
In The City of New York, 147 U. S. 72, 13 Sup. Ct. 211, 37 L. Ed. 84, 
it was said by the Suprême Court, through Justice Brown: 

"In view of the recklessness with whieh the steamer was navigated that 
evenirg, it is no more than just that the évidence of contributory négligence 
on the part of the sailing vessel should be clear and convinclng. When the 
fault on the part of one vessel is establislied by uncontradicted testimony, and 
such fault is, of Itself, sufflcient to account for the disaster, it is not enough 
for such vessel to raise a doubt with regard to the management of the other 
vessel. There is some presumption at least adverse to its clalm, and any rea- 
sonable doubt with regard to the propriety of the conduct of such other ves- 
sel should be resolved in its favor." 
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This court, in the case of Lake Eric Trans. Co. v. Gilchrist, 142 
Fed. 89, 73 C. C. A. 313, through Judge Lurton, said: 

"The fault of the Mack being establlshed beyond cavil she is uot entitled to 
divide damages with the Rome upon crlticlsm of her management, except up- 
on clear proof of some fault not made in extremis, and reasonable doubt 
sbould be resolved in her favor." 

And again, in the case of Western Transit Co. v. Davidson, 2Ï2 
Fed. 696, 129 C. C. A. 232, through Judge Denison, it said : 

"That when the primary liability Is placed elsewhere the contributing fault 
must be very elear." 

[4] Hère the fault of the operators of the dredging plant is be- 
yond cavil. The case of the owner of the Sallie Marmet and her tow 
against them is estabHshed beyond a reasonable doubt. That of the 
owner of the dredging plant, as against the operators of the Sallie 
Alarmet, must hâve been established beyond such a doubt, if there 
is to be division. It must be so established, both that they were at 
fault, and that the fault on their part contributed to the collision. 
This is not a case for the application of the principle that, where there 
is a collision between a moving and an anchored vessel, the presump- 
tion is that those in charge of the moving vessel were at fault. That 
applies only where those in charge of the anchored vessel were not at 
fault. Hère the presumption is that those in charge of the moving 
vessel were not at fault; and this presumption is aided by the con- 
sidération that, at best, Manchester chute was a dangerous place for 
towboats with tows to pass through. This f act was calculated to make 
the operators of the Sallie Marmet and tow alert, and to use ail the 
skill at their command in making the passage. 

Nine différent particulars are pointed out in which it is claimed that 
thèse operators were at fault. They were mainly on the part of the 
pilot ; and the f aults on his part may be summed up in two — improper 
navigation after he discovered the light on the dredging plant, and 
failure to discover it sooner than he did. In judging the pilot's con- 
duct, it is to be borne in mind that he was "in extremis" from the 
time that he discovered the light. It will be shown later that such 
was his condition from the time it is claimed that he might hâve 
discovered it. But beyond question such was his condition from the 
time that he actually discovered it. It is difficult to détermine the dis- 
tance the head of the tow was from the plant when he first made 
the discovery. But, however this may be, this much is certain: He 
discovered it as soon as he made the tum to cross over towards the 
Island — i. e., when the plant was directly ahead of him — and he did 
not discover it sooner; for such was his testimony, and we are lim- 
ited to this in determining the matter. He testified as f ollows : 

"When I firet started from Light No. 2 backing, to throw my head up, the 
eteamboat was lying out in this direction, and the tow pointed to the Kentucky 
shore. By the time I got through backing to throw my head up, the steamboat 
was lying in the bend. That is when I discovered the light; when I threw 
my head up. That throws the steamboat down in the bend, and the head of 
my tow was polnting towards Manchester Island, the Ohlo shore." 
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From that time at least he was in extremis, and, this beîng so, no 
mère error of judgment on his part as to what was best to do can 
be attributed to him as a fault. The main particular in which it is 
claimed that the pilot was in fault in navigation after such discovery 
was in not attempting to pass the plant on the right or Island side, 
and it is urged that he was headed so to do, and changed therefrom, 
to the left or Kentucky side. Such, however, was not the case. He 
was headed for the plant, and what he did was to choose to attempt 
to make the passage on the left or Kentucky side, rather than on 
the right or Island side. The most that it is possible to say is that 
this was an error of judgment. The Leader and the Florence Marmet 
chose the same course, and ail the rest which passed after the collision 
went to the same side of the sunken barge. But it seems to us that 
there was not even any error of judgment in making this choice. It 
is true that the Leader as she went up on August 28th, the Val P. 
Collins, and the J. T. Hatfield got around safely on the other side. 
But both the Leader and the J. T. Hatfield had trouble in so doing, and 
the tow of the Val P. Collins missed the dredge only S feet. To 
make that side called for two turns, whereas to make the left or 
Kentucky side called for only one, and as it tumed out the depth of 
water over the rock bar was sufficient to permit a passage without 
rubbing it. 

Before the pilot discovered the light, he had been backing; i. e., 
operating his engines reversed. As soon as he discovered it, he back- 
ed full headway, and continued so to do until the collision took place, 
in an effort to swing the head of the tow from the plant. It is urged 
as a further fault in the navigation that the pilot succeeded before the 
collision in swinging the head of his tow clear of the plant, and that 
he should then hâve reversed his engines and gone ahead forward, 
which would hâve counteracted the drift of the current towards the 
plant and prevented the collision. But we do not gather from the 
évidence that the pilot ever succeeded in swinging the head of his tow 
clear of this plant, and that it was again drawn to it by the current. 
He nearly succeeded in swinging it clear. As stated, had the repair 
flat been out of the way, there would hâve been no collision. But he 
did not, before the collision, succeed in swinging it entirely clear. 
Then, if he had so succeeded, that he did not then drive ahead may 
be attributed to no more than error of judgment. The fact that the 
other boats got by safely is no évidence of the fact that the pilot of 
the Salhe Marmet was at fault. The conditions in each instance of 
safe passage were différent in certain particulars from those existing 
in case of the Sallie Marmet, and they may hâve been différent in 
other particulars not appearing. At most, this circumstance can go 
no farther than show an error of judgment on the part of the pilot 
of the Sallie Marmet. Each of the others made a narrow escape. 
Whichever way was chosen, it was prudent to get as close to the 
plant as could be donc with safety; for on the one side the rock bar 
had to be avoided, and on the other the sand bar. 

How, then, was it in the matter of discovering the light? Was the 
pilot at fault in not discovering it sooner? In determining whether 
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he was at fault in not discovering it sooner, a conclusion must be 
reached as to how soon he could hâve discovered it. It is contended 
that he could hâve done se above the two islands, by looking down 
between them. It is not unlikely that he could. But that is entirely 
too problematical to justify charging him with fault. It is problemati- 
cal, too, if he could hâve discovered it then, M^hether he should hâve 
done so. It is further contended that he could hâve discovered it 
when about opposite Light No. 2, referred to in the quotation here- 
tofore made from his testimony. This is a government light on the 
Kentucky shore a little above the middle of the Towhead, and it is 
about 4,200 feet above where the dredging plant was located. It is 
likely he could. A straight edge placed on the map shows that he 
could. But it cannot be said that he could beyond reasonable doubt, 
or, to use Judge Lurton's phrase, "beyond cavil." None of the boats 
passing down that evening saw it that far away; and it has not been 
shown by any appropriate test that he could. A test was made on be- 
half of the dredging company when the river was 30 feet high at 
Portsmouth. But nothing is to be gathered from what was so dis- 
closed as to how soon the pilot of the Sallie Marmet could hâve dis- 
covered the light on the night in question. It is not unlikely that 
the timber on the Towhead and the willows growing on its bank, 
particularly the latter, prevented his discovering it until he was some- 
what below the government light. It does not appear when the pilots 
on the Leader and the J. T. Hatfield first discovered the light. But 
it does appear when the pilots on the Florence Marmet did, and the 
point where they first discovered it was somewhat above where the 
pilot of the Sallie Marmet did and somewhat below the government 
light; and a test made with the Sallie Marmet on behalf of the coal 
mining company, when the stage of water was about the same as it was 
that night, tends to support the position that where the pilots of the 
Florence Marmet discovered the light was about the place where it 
could first hâve been discovered. 

It is not easy to détermine how far from the dredging plant this 
point was. Two maps were introduced by the coal mining company 
— one made from observation and the other from observation and 
measurement ; and the points where the light was first discovered by 
the pilot of the Florence Marmet and the pilot of the Sallie Marmet 
were indicated on the former. The pilot of the Sallie Marmet testified 
that he first discovered it when he was 200 or 250 yards — i. e., 600 
or 750 feet — from the dredging plant. This of course meant when 
the head of his tow was that distance therefrom. The pilot on the 
Florence Marmet testified that he first discovered it when they were 
1,300 or 1,400 feet from it. It would seem that in both instances a 
mistake was made. The distance was greater than that estimated. 
The light on the plant was not far above the surface of the water, 
possibly not more than 4 or 5 feet. As heretofore noted, the less the 
height it was above the water, the more difficult it was to estimate 
the distance. According to the indication on the map the head of 
the Sallie Marmet was as much at least as 1,300 or 1,400 feet from the 
light, and the Florence Marmet as much as 500 feet, and probably 
more, further away. It must be taken, therefore, that the pilot of the 
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Sallie Marmet did not discover the light as soon as he could hâve donc 
He could hâve at least discovered it as soon as it was discovered on the 
Florence Marmet. Possibly he could hâve discovered it when about 
opposite the government light; i. e., 4,200 feet away. 

Was he at fault, then, in not discovering it sooner, or as soon as 
he could hâve donc so ? In judging his conduct, it is to be borne in mind 
that he did not know that the dredging plant was so located, and he had 
no reason to suspect that it was. His partner, who was to take his 
place at midnight, and who came into the pilot house after he dis- 
covered the light, was the pilot on the Leader when she went up 
on August 28th, and he had, at some tirae theretofore, exactly when 
not appearing, told him that the Northern No. 2 was at Manchester 
digging sand, not saying exactly where. He supposed that it was at 
the wharfboat, down next to which the sand bar on the Island extend- 
ed. Had he known that the work was being done at the place of col- 
lision, it was not to be contemplated that she would be anchored there 
after night, when it must hâve been known that the fleet of towboats 
was coming down. The pilots on the other boats, except those on the 
Florence Marmet, seemed to hâve known that the dredging plant 
was at work somewhere about Manchester; but it never occurred to 
any of them that she would be so anchored under those conditions. 
The reason he gives for not discovering the light sooner was that he 
was watching the head of his tow. When he reached the Government 
Light he reversed his engine and continued to back slowly, floating with 
the stream, until he discovered the light, when he put on ail his pow- 
er in backing. He backed, and watched the head of his tow, in order 
to make the tum successfully. Until he began to turn, his head was 
towards the Kentucky shore, and the light was to his right, not ahead 
of him. He stood on the starboard side of his wheel, and he testified 
that it is probable that he had the stacks between him and the light. 
Now it cannot be said beyond cavil that he was at fault in so watch- 
ing and so standing, when he had no reason to suspect that such an 
obstruction was in his course. His testimony was that in floating, 
backing slowly, it was his practice to stand on the starboard side, and 
that most ail of the pilots did so. The only obstruction that he had 
reason to suspect might be in his way was an ascending boat. It 
does not follow from the fact that his attention to the head of his tow 
and the possible obstruction of his stacks prevented his seeing the 
light — a single light not far above the water, and that on a bright 
moonlight night — that they would hâve prevented his seeing another 
boat ascending the river. Besides the light was in a line between him 
and the lights of Manchester, and it is not impossible that this pre- 
vented his taking notice of the light on the plant sooner than he did. 
It was proven by the dredging company that, in explaining the collision 
shortly thereafter, he said that when he first saw the light on the 
dredgeboat they were right in the line of the light on the wharfboat 
at Manchester, and it was some little bit bef ore he could make out what 
it was. 

It must be held, therefore, that there should not be any division of 
damages because of fault on the part of the pilot of the Sallie 
Marmet. The only other particular in which it is claimed that its 
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operators were at fault was in the matter of a lookout; and this con- 
tention must be keld to hâve been made good. Possibly the fault 
hère should be stated to hâve been, not in net having a lookout, but in 
that he was not properly performing his duties as such, at and from 
the time the présence of the dredging plant could hâve been discovered 
by him. There was a lookout. He is called a watchman. His place 
was on the head of the tow, and his duty was to act as lookout. He 
was not there at and from such time. He had left his post to call the 
crew for a change of watches, and had not returned. He was in the 
act of retuming at the moment of the collision. He left a deck hand on 
the head of the tow, but he was engaged in measuring the water in 
the barges. The only question hère, therefore, can be whether the 
évidence establishes, with sufficient cogency, that such fault was con- 
tributory to the collision. If it does not, notwithstanding such fault, 
there can be no division. 

[5] In The Ariadne, 13 Wall. 475, 478, 20 L. Ed. 542, The Genes- 
see Chief, 12 How. 443, 463, 13 L. Ed. 1058, The Roby (C. C. A. 
6), 111 Fed. 601, 612, 49 C. C. A. 481, and Great Lakes Co. v. Pitts- 
burgh Co. (C. C. A. 6), 222 Fed. 862, 866, 138 C. C. A. 288, it seems 
to hâve been thought that the absence of a lookout raised a presump- 
tion, or justified the inference, that the ensuing collision was caused 
or contributed to thereby. Whether or not such presumption should 
be considered as generally arising, it is, at the best, a disputable pre- 
sumption. The Georg Dumois (C. C. A. 4) 153 Fed. 833, and 
cases cited on page 835, 83 C. C. A. 15. Since, as we hâve seen, 
The City of New York, as applied to the facts hère, clearly puts the 
burden upon the dredge to show that the fault of the steamboat did 
contribute to the collision, the abstract question seems to présent it- 
self whether such presumption of causation arising from the absence 
of a lookout is sufficient to satisfy this burden of proof, or whether a 
boat, situated as the dredge was hère, must go further, and show the 
facts and circumstances making the inference so strong as to require 
adoption, We do not think it necessary to décide this abstract ques- 
tion. If such presumption exists, and is strong enough for this pur- 
pose, it is because it is the natural chain of inference that a vigilant 
lookout will discover the danger, that he will promptly notify the 
pilot, and that the pilot will promptly steer the boat out of danger. 
This chain of inference and resulting presumption can be applicable 
only to the ordinary case where the pilot has freedom of action and 
where the prompt warning will normally bring entire safety. It can- 
not reasonably apply, and it should not be applied, to a case where at 
the earliest moment when the warning could hâve been given to the 
pilot the boat is already measurably out of control and in extremis, and 
where it is merely spéculative whether the pilot could hâve done any- 
thing that would hâve avoided the collision, nor to a case where it is 
uncertain whether a duly vigilant lookout would hâve made the dis- 
covery substantially earlier than the pilot did make it. The facts of this 
case bring it clearly within the first, and perhaps within the second, 
of the classes just stated, as will now be pointed out. 

It is quite likely that, if the lookout had been at his post and prop- 
erly attending to his duties, he would hâve made such earlier discovery 
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of the light. But there are considérations which might hâve affected 
his discovery. It was not ahead of him, but off to his right. It was 
a single white light. There was a bright moonlight. It was on the far 
sida of the dredge and near the water; and possibly the lights of 
Manchester would hâve confused him to some extent. Then, possibly, 
reasonably he would not hâve felt called on to communicate his dis- 
covery to the pilot on the ground that the latter had already discov- 
ered it. The basis for such a thought is to be found in the circum- 
stance that f rom the time he could hâve discovered the light the engines 
of the towboat were reversed, and she with her tow was under control, 
floating down the river. And, finally, it is difficult to say with any 
degree of confidence that if the lookout had been at his post, and had 
discovered the light and communicated his discovery to the pilot as 
soon as he could hâve done so, or at least sooner than the pilot himself 
discovered it, the latter by the exercise of reasonable care could and 
would hâve avoided the collision. Beyond question, if the pilot had 
become aware of the présence of the dredging plant sooner than he 
did, he would hâve had a better opportunity of avoiding the collision 
than he had when he discovered it himself. As heretofore stated, he 
did not discover it until he had centered on the dredging plant. To 
avoid the collision he had to get his tow off the plant as well as to dé- 
termine which side to take. Had he discovered it sooner, his sole prob- 
lem would hâve been to so détermine. But it does not follow, neces- 
sarily, that because he would hâve had a better opportunity to avoid a 
collision, had he become aware of the présence of the light sooner 
than he did, that by the exercise of reasonable care he could and 
would hâve avoided it, if its présence had been communicated to him 
by a proper lookout properly performing his duties, as soon as he dis- 
covered it. 

In determining this, note must be taken of the fact that from the 
time when such a communication could hâve been made to him he 
was in extremis. It was not possible for hirri to stop. He did not 
hâve sufficient power to back upstream, or even to hold his tow 
against the current. There was nothing on the Kentucky shore to tie 
to. He was compelled to go ahead and confront the extremely dan- 
gerous situation ahead of him. The situation was extremely danger- 
ous. It was not certain that he could get by safely on either side. 
Whichever side he took he was in danger of being drawn by the swift 
current against the dredging plant. It was important for him to go 
as close to it as he could possibly do with safety. On the left he had 
to avoid the rock bar, and on the right the sand bar. Possibly there 
was less danger in striking the sand bar than the rock bar. But in 
going that way he had two turns to make. The situation was so dan- 
gerous that there is reason to believe that neither the Sallie Marmet, 
nor the Florence Marmet, nor the J. T. Hatfield would hâve attempted 
to make the passage, had they known it before they were where they 
could not keep from going ahead and conf ronting the danger. It was 
calculated to alarm and scare the pilots of each of thèse towboats, and 
did alarm and scare each of them. Any error of judgment on the 
part of the pilot of the Sallie Marmet, in the contingency under con- 
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sideration, would hâve been a mère error of the moment, and not a 
fault. 

Can it, then, be confidently said that if there had been a proper 
îookout, and he had communicated the présence of the light to the pilot 
as soon as in the proper performance of his duties he discovered it, 
the pilot by the exercise of reasonable care could and would hâve 
avoided the colHsion? It does not follow that such would hâve been 
the case, because the Florence Marmet, which took the left, and the 
J. T. Hatfield, which took the right, made the passage in safety, the 
latter with much difficulty. Possibly — not improbably — to avoid the 
rock bar he may hâve determined that he should go doser to the dredg- 
ing plant than did the Florence Marmet, and possibly — not improbably 
— the Sallie Marmet may not hâve been as good a twister as the J. T. 
Hatfield. Whichever way he went, therefore, he rnay hâve been drawn 
onto the dredging plant by the swift current. We think, therefore, 
that it cannot be said "beyond cavil" that the collision would not hâve 
happened by the exercise of reasonable care on the part of the pilot of 
the Sallie Marmet in the contingency stated ; and if for this reason it 
cannot be said that the absence of a proper Iookout was not contributory 
to the collision, for the same reason, if we should be in error in the 
position that the pilot was not in fault in himself not discovering the 
light sooner than he did, it cannot be said that his fault was contribu- 
tory thereto. 

The case, then, cornes to this : It is an absolute cértainty that the 
operators of the dredging plant were flagrantly in fault, and that such 
fault on their part was an efficient and a proximate cause of the col- 
lision; whereas, on the other hand, though the operators of the tow- 
boat and her tow were in fault in the matter of the Iookout, but not 
flagrantly so, at best it is no more than a matter of spéculation, to a 
more or less extent, that such fault contributed thereto. Such being 
the case, there should be no division of the damages. 

We are therefore constrained to hold that the decree of the lower 
court should be affirmed on the appeals of the dredging company, and 
reversed on that of the coal and mining company, with directions to 
enter a decree in its f avor, for the sum of $2,775.93, the damages found 
to hâve been sustained by it, with intérest thereon from 2d day of 
March, 1917, and costs. 
259 F.— 29 
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Cl'iT OF TOLEDO v. TOLEDO RYS. & LIGHT 00. et al. 

(Circuit Court of Appeals, Sixth Circuit. June 4, 1919.) 

No. 3262. 

' Steeet Eailboads iS=>66 — Expiration of Franchise — Rights of Parties. 
On expiration of the franctilse rights of a street railroad company to 
use tlie streeta of a clty if the company at the city's request continues to 
occupy the streets and to give service, the regulatoi-y power of the clty 
can be exercised only subject to the condition that It must not brlng 
about confiscation. 

2. Oabbiers i®=>1S(6) — Interférence with Opération bt Citt — Régulation 

OF Rates — Injunction. 

An order granting a preliminary injunction restralning a clty f rom 
interférence with the control, opération, or management of a street rail- 
way syscem by the company or with its collection of fares in accord- 
ance with a schedule adopted, but expre.ssly recognizing the right of the 
clty to' act through appropriate législation, held justified by threatened 
executive interférence. 

3. Courts i5:=>316 — Jurisdiction of Fédéral Courts — Collusive Suit. 

The fact alone that a complalnant through ownership of stock of 
ànother corporation had a controUing stock interest in défendant cor- 
poration AeW not to deprlve a fédéral court of Jurisdiction, whçre there 
was the requisite diversity of cltizenship. 
jL Courts <©=!>30 — Dormant Suit — Loss of Jurisdiction. 

While a court will not permit a case to lie dormant Indeflnitely, with 
the consent of everybody, and then allow it to be used by one party 
against the objection of the other, as a basls for exercising power that 
would not otherwise exist, mère unexplained inaction for a year and a 
halJ doGS not ipso facto destroy the power of the court to proceed when 
both parties consent. 

5. Courts 'S=»278 — Dormant Suit — Loss of Jurisdiction. 

Where, after the décision of fédéral court to appoint a receiver for a 
street railroad company, à plan was agreed to by the parties for the opér- 
ation of the property under direction of the court which was in efCect a 
substitute for the recelvershlp, whlch plan was carried out for a number 
of years, the court did not during such time lose jurisdiction of the case. 

6. Courts ®=>282(1) — Jurisdictiok of Fédéral Courts — Oonstitutional 

QuEsnoNS. 

A fédéral court has jurisdiction of a blll, whether original or ancillary, 
whlch ralses an issue involvlng constltutlonal rights. 

7. Carhibks <S=3>18(6) — Rates or Fabe — Power of Courts — Injunction. 

Whlle a court is wlthout power to afflrmatively fix rates of fare to be 
charged by a street railroad company, it may détermine that the enforce- 
ment of a rate lower than one proposed would be conflscatory and enjoln 
the same, and may refuse an Injunction, unless the company will accept 
that rate which the court tinds to be reasonable. 
"3. Cahrtïï.ks <si=5lS(6) — Rates of Fake — Injunction. 

Th<s rule sometimes followed of permitting enforcement of a reduced rate 
of charge by a public service corporation, as a street railroad company, 
for 8 trial period, does not require a trial period for a partial Increase, 
where the unchallenged computations show a larger increase to be neces- 
sary. 

Apper.l from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio; John M. KilUts, Judge. 

Suit hy Doherty & Co. against the Toledo Railways & Light Com- 
pany asd the City of Toledo. The City appeals from an order grant- 

^=s>For other cases see same toplc & KEY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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ing a preliminary injunction on a cross-bill by the Railways Company. 
Afïirmed. 

The city of Toledo appeals from an order for temporary injunction whlch 
restrained it from certain Interférence wilh the street ràilway System oper- 
ating iu that cit,y. Tlie city's complaints are reduclble to three: Flret, that 
there was no reasonable cause to anticipate iinlawful conduct by the elty; 
second, that the injunction prevents proper législative action by the City ; and, 
third, that the court below was without jurisdiction. The appéal involves 
more or less dlrectly the long and complicated liistory of the relations be- 
tween the city and the street railway System, and of the lltigation which is 
now before us. For présent purposes, a brief recapitulation vvlll be suffi- 
cient; many of the détails will be found more fuliy stated In the opinions 
of the District Court, reported in United States v. Toledo Newspaper Co., 220 
Fed. 458, and Doherty & Co. v. Toledo Railways & Light Co., 254 Fed. 597. 

Early iu 1914, the most important street railway franchises wère about to 
expiie. The cily was ondeavoring to secure future opération under an ordi- 
nance granting the use of the streets, but prescrlblng à three-cent fare. Do- 
herty & Co., a partnership, who were citizens of New York, filed, in the court 
below, a credltors' bill in the usual form. It alleged the recovery of a judg- 
ment against the street railway company and an exécution retiirned unsatis- 
tied and the existence of équitable assets and prayed the appoiatment of a re- 
ceiver, and a motion therefor was entered. Shortly thereafter, by an amended 
and supplemental bill, it brought in the city of Toledo as an additional de- 
fendant, alleged that the course of action belng pursued by the city was 
resulting in the unlawful destruction of the assets of the company, upon which 
plaintiiïs had an équitable lien and which they were seeking to hâve the 
court talîe into its possession, and prayed that the city be enjoined. The court 
at flrst refused an injunction, as it seemed that the city was proposing to 
act by législation and by judicial proceedings ; but iater, when it appeared 
that the city was proceedlng by force to impair unlawfuUy the property In- 
terests involved, a preliminary Injunction issued. This wavs in September, 
1914. No appeal was ever taken, and the injunction has ever since contlnued In 
force; it was fully respected; and that phase of the controversy has con- 
tlnued to be quieseent. 

In connection with this injunction proceeding, the railway company had flled 
its answer to the Doherty bill, also claiming, on its own account, relief against 
the city similar to that asked by tlie bill, and the city had iiled its answer both 
to the amended bill and the city's dépendent crosa-bill, so that the issues were 
fully joined. No proofs were taken by any party, exceptlng upon the motion for 
preliminary injunction. While the case stood thus, and in Aprll, 1916, a dispute 
arose between the company aud its employés as to wages and service conditions. 
It resulted in a strike and a cessation of service; whereupon, the city flled, in 
this same Doherty Case, its "amended and supplemental answer and cross- 
blU," alleglng that an uninterrupted continuation of the street railway service 
was essential to the public interest, and praying that a receiver of the street 
raUway System be appointed by the court below, who should operate the Sys- 
tem under the orders of the court and restore the public service to which the 
System was devoted. This motion for receiver came on to be heard, and there 
was more or less informai discussion and présentation of facts. The company 
professed to be willing to make wage increases, if it could hâve increased 
earnings avallable therefor. The court deterrained to appoint a receiver, 
announced that détermination, and prepared an order flxing the conditions 
under which the receiver should operate. For such appointment there was 
substituted a plan devised by the court, and acquiesced in by the city and the 
company, that the company should make certain Increases in wages, with 
which the employés were, at the time, content, and should charge increased 
fares. By the computation then approved by ail, It seemed that the Increase 
in fares would produce an excess additional income beyond that required to 
vaset the increase in wages, and it was likewlse arranged that such exceaa 
afcould be paid every month to a custodian appointed by the coure, and should 
be expended from time to time by him, under the direction of the court, in the 
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purehase of new equipment. Pursuant to thls plan, an order was entered ap- 
iwinting such custodian and directlng such payments ; and from time to lime, 
f rom then until now, the fund has accumulated and the court bas directed and 
approved disbursements out of it. The application for a receiver was not di- 
rectly passed upon, and, in form at least, it has ever slnce continued as a 
pending motion. 

In the spring of 1918, a wages controversy again arose. The employés de- 
manded a large increase. The Company professed to be wllling to grant sat- 
isfactory increases If it could hâve additlonal revenues, but insisted that it 
would be utterly unable to do so from its existing income. Kegotiations wlth 
the City, as to an increase of fares, resulted in no agreement. Thereupon, 
the Company announced that, on May lOth, it would put Into opération a new 
and advanced schedule, epitomized as "5 cents stralght, 1 cent for transfers," 
and would make a corresponding advance in wages. Further negotiations and 
discussions resulted in statements which the company interpreted as threats 
by the responsible city oflicers that this advanced schedule would not be per- 
mitted, but that continued opération at lesser and allegedly conflscatory rates 
would be compelled by the city by whatever forceful means it might choose to 
adopt. 

Thereupon, the company filed. In this pending Doherty Case, a pleadlng 
which it entitled, "Second Amendment and Second Supplément of the Toledo 
Eallways & Light Company to its Amended Cross-bill." Therein it alleged, 
generally, ail the facts which we hâve recited, and claimed that even its pro- 
posed advanced rates would bring it less than a reasonable return upon the 
value of its property devoted to street rallway uses, and hence that any im- 
pairment of those rates would be conflscatory. It asked that the city be en- 
joined from preventing, by threats or force or any unlawful action, the in- 
auguration and use of the new schedule. The motion for such an injunction 
was heard upon this pleadlng and afhdavits in support thereof, upon the an- 
swer of the city, upon proofs taken in open court and récitals and statements 
made by the court and counsel, and accepted by ail in the place of proofis. as 
a resuit of the hearing, a temporary injunction was granted. ïhe order re- 
cited that the proofs established justifiable appréhension on the part of the 
Street railway company that the city would attempt control and domination 
of the Street railway company in its transportation service otherwise than by 
législation within the power of the city to enact, and would produce irrépara- 
ble damage by causing controversies with citizens respecting the company's 
right to coUect reasonable rates ; that a strong probability existed of the 
necessity of an Injunction to protect the company in the exercise of its right to 
collect reasonable fares, which Injunction should continue in force until modi- 
fied by the court or until the same should be rendered unnecessary by législa- 
tion by the city flxing terms and conditions which would brlng to the company 
the return upon its investment required by law. The order thereupon proceed- 
ed, restraining the city of Toledo, and ail others aeting for or with It, "from 
preventing or attempting to prevent or in any manner interfering with or ob- 
structlng the collection by the Toledo Railways & Light Company from and 
af ter the date hereof, of fares for transportation upon its street car System at 
the rate of [the new schedule] * • • from enforcing or atteinptlng to en- 
force the opération of street cars • • • at any lower rates of fare than 
that bereinafter set forth • • • from proceeding in any manner to In- 
terfère with or takfe from défendant • • • the control and opération or 
managment of the street railway System • • * whUe said défendant 
* * * is Itself actually engaged in the opération of its said street railway 
System. , Provided, that nothlng in this order shall be construed as designed 
to prevent or restrain in any manner the appropriate action of the législative 
authority of the défendant, the city of Toledo, to détermine the conditions 
upon which the défendant, the Toledo Railways & Light Company, may con- 
tinue to use the streets of the défendant, the city of Toledo, in the opération 
of its street railways. for the benefit of the public of such city of Toledo, aor to 
restrain or prevent said défendant, the city of Toledo, from enforcing sucn 
proper and lawful coi^ditions for the aforesaid use of the streets of said city 
of ToledOj as such city of Toledo might hereafter ordain and establish. Pro- 
vided, further, that nothlng herein contained shall be construed to waive the 
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jurlsdlctlon of thls court to examine and détermine at the Instance of défend- 
ant, the Toledo Rallways & Light Company, Us successors and asslgns, or any 
other person or corporation. In tliis cause or in any appropriate proceeding 
hereafter begun, the lawfulness or reasonableness of any action taken or to 
De taken by the city of Toledo in attempting to détermine or enforce the con- 
ditions for the aforesaid use of the streets of the city of Toledo by the de- 
fendant, the Toledo Rallways & Light Company." 

Ralph Emery, Director of Law, and Cornell Schreiber, both of To- 
ledo, Ohio, for appellant. 
George D. Welles, of Toledo, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. Upon this record, and in this court, the city does not undertake to 
dispute the claim of the company that any rates of fare, less than the 
proposed new schedule, would hâve been confiscatory, and, if enforc- 
ed against the company, would hâve been a taking of its property 
without justification and would vioiate its constitutional rights. One 
of the assignments of error challenges this claim, but it is not argued. 
Moreover, the city took no proof on this issue and contented itself 
in the court below with criticisms upon the sufficiency of the com- 
pany's proof s — criticisms which we think not Sound (and see note 
6, infra). By the line of décisions of the Suprême Court, culminat- 
ing in the Denver Water Co. Case, 246 U. S. 178, 38 Sup. Ct. 278, 62 
L. Ed. 649, and the Détroit Railway Co. Case, 248 U. S. 429, 39 Sup. 
Ct. 151, 63 L. Ed. 341, it is now clearly settled that, when the fran- 
chise rights of a public service corporation to use the streets of a city 
expire, the city has the absolute right to order the discontinuance of 
the service and the removal of the property f rom the streets ; that the 
company has a corresponding right to make such discontinuance and 
removal ;^ but that if neither party exercises this right, and if the com- 
pany, at the city's request, continues to occupy the streets and to give 
service, the public regulatory power can be exercised only subject to 
the condition that it must not bring about confiscation. Every con- 
troversy of this kind must now be viewed in the light of thèse settled 
principles ; and, if the city's insistence that the property shall remain 
devoted to public use were not sufficiently to be inferred from the gên- 
erai situation, it would be expressly found in the city's 1916 applica- 
tion in this cause. In the gênerai principles involved, this case is not 
distinguishable from the Denver and Détroit Cases. 

[2] 2. Of course, an injunction should not be issued except where 
there is reasonable ground to apprehend that the défendant will act 
unlawfuUy unless enjoined. Whether there is such reasonable appré- 
hension présents, in every case, a question of fact. Where the trial 
court has seen and heard the witnesses, we are always reluctant to set 
aside its finding of fact; and especially must that be true where the 

1 Doubtless reasonable régulations as to manner of removal may be im- 
posed or demanded, and, though It is not clear how the company's right caa 
be any less absolute than the city's (Cleveland Case, 201 U. S. 116, 27 Sup. Ct. 
202, 51 L. Ed. 399), it is not hère necessary to conslder whether there may be 
cases where an arbitrary and unreasonable discontinuance of service would 
not be permltted. 
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rightfulness of the conclusion dépends largely upon that gênerai 
kncwledge possessed by ail citizens of the community, including the 
judge, and which cannot be reproduced in the printed record. What 
action the city, through its officiai représentatives, was likely to take, 
could be determined by the trial judge much better than by us, and, 
upon a review of the proofs and the arguments hère, we see no oc- 
casion to disturb his conclusion. We reach this resuit with the more 
confidence because the case is one of those where, if the défendant 
did not intend any unlawful act an injunction would do it no harm, 
save as a matter of costs and save as to its abstract right to immunity 
f rom unnecessary writs. Neither of thèse exceptions is vital — al- 
though each is important, and the second may be sometimes control- 
ling. 

We cannot yield to the suggestion that if the mayor had any intent 
to interfère with, or obstruct the adoption of, the nevf schedule, he 
was going to do so as an individual, and not as mayor. The charter 
of Toledo is such that the mayor dominâtes the entire executive ma- 
chinery. He directs the conduct of the police force as fully as he 
cares to do so, and whatever appprehension rightly existed had référ- 
ence to the active or passive conduct of the police force or to some 
actual taking over or control of the entire system by, or at the in- 
stance of, the city or the mayor, as mayor. 

3. The court below did nothing which interfères in the slightest 
with the législative power of the city.^ It has the right at any mo- 
ment to require the company to vacate the streets, remove its rails, 
and to prescribe reasonable régulations and conditions for such re- 
moval. It has the right to give this direction either simply or com- 
pounded with an alternative. It may say: "Hère are our terms; ac- 
cept and comply with them or get off." It cannot say : "Because you 
remain and furnish service by our wish and to meet our needs, you 
are subject to any arbitrary conditions which we may impose." The 
order contains nothing inconsistent with this right of the city. The 
city does not claim that it wishes the streets vacated, nor that any ac- 
tion by it was intended to présent to the company the alternative of 
accepting or getting oflf. In the Denver and Détroit Cases, the sub- 
stantial différence between the majority and the minority of the court 
seems to hâve been as to whether the city had in fact offered such a 
choice to the company; hère, there can be no différence of opinion 
on that point.' 

2 AU seem to assume that ample législative power has been deiegated by 
the State to the city, and we accept that assumption. 

8 The court below said: "The right of the city to eject the compasy cannot 
be questioned in any court. * * • If the city attempts to fis th« Mte of 
fare, it can only enforce such rates upon it by coupling therewlth the alterna- 
tive order that otherwise the company cease to do business. • * * It Is the 
business of the city to pursue one of two alternatives : To say to this company, 
'Qult running your cars and get ofC,' or say to this company, 'You wlil not be 
Interfered with if you charge a rate of fare suflicient to pay • • • [netl 
six per cent.' * • * This court decided » • • that the compasy could 
reject unreasonable terms and at the same tlme continue its service with 
the expectation of getting proper compensation • • » until the city af- 
flr.matively directed the company to leave the streets as an alternative to the 
acceptance of the unreasonable terms. • • • [ïhe order will] leave the 
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Nor does the order impair in the least the city's right to pass au or- 
dinance fixing rates. Repeated statements by the court, if not the ex- 
press proviso to this effect in the order, should make this clear; in- 
deed, nothing is pointed out to support the stated appréhension that 
the city council might be in contempt if it attempted to fix rates, save 
the fact that the proviso permits only "appropriate" action by the 
council. This word does not nullify that proviso. The council never 
had any right to pass a confiscatory ordinance, and we see in the word 
"appropriate" no implication of any limitation except that which ex- 
ists by law. It is clear to us that, without embarrassment from this 
order, the city council may proceed at any time, and from time to 
time, to fix what it regards as reasonable rates of fare, and that thèse 
must be observed by the company unless it shall be decided by compé- 
tent judicial authority, provisionally or finally and according to estab- 
lished practice, that they will operate virith confiscatory effect.* 

[3] 4. The record suggests two bases for the jurisdiction of the 
court bplow. They are : First, that the proceedings are ancillary to, 
and dépendent upon, the original Doherty judgment creditors' bill, 
and therefore supported by the diverse citizenship which there appear- 
ed; and, second, that the pleading fîled by the company, and which 
was the immédiate basis of the présent proceeding, independently gives 
jurisdiction because it présents a question arising under the Consti- 
tution of the United States. 

The judgment creditors' bill filed against the company, and, by 
amendment, against the city and the company, clearly présent ed a suf- 
ficent case of diverse citizenship. Ail the plaintiffs were citizens of 
New York and both défendants were citizens of Ohio. The only im- 
peaching suggestion is that the bill was collusively filed. It appeared 
that Doherty & Co. owned the controlling interest in, and actually dom- 
inated, a corporation known as the Cities' Service Company, and that 
the Cities' Service Company owned and controlled the défendant com- 
pany; but the utmost that can be inferred from this relationship is 
that the défendant company would do whatever Doherty & Co. de- 
sired, and would do nothing else; and, to state this resuit in the 
strongest terms and apply it to this situation, is to say that the bill was 
filed in the court bel ow with the consent of the défendant company, or 
even to say that Doherty & Co. and the défendant company agreed 
that it should be so filed, as the best m.ove for the interests of both. 
If this constituted that collusion which is fatal to jurisdiction on the 
ground of citizenship, the court should not hâve entertained this bill 
nor any ancillary proceeding solely dépendent thereon; but while it 
does indicate "collusion," in the yague sensé in which that word is 
sometimes used, we think the law is clear that, unless there is some- 
thing more, a District Court of the United States should entertain 
a case so presented. 

It is settled for this court (and we do not mean to intimate any 

company free to apply to the court for relief against unreasonable législation, 
unless the city authorities are brave enough to couple with unreasonable pro- 
visions of Its législation a spécifie alternative that the company must accept 
them or qnit the streets." 

* In this opinion we use "confiscatory" and "giving less than a reasonable 
retum" as entlrely équivalent terms. 
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doubt elsewhere), by our décision in City of Holland v. Ilolland Gas 

Co., Feb. 13, 1919, 257 Fed. 679,-— C. C. A. , that there is, in 

sucb a case, no such merger of identity betvveen the controUing stock- 
holder and the controlled corporation as prevents the former from 
pursuing, in good faith as a stranger could, any ordinary légal rem- 
edy against the latter ; and so the question of collusion hère becoraes 
' — save as to degree of proof and as to mère color — the same as if 
between strangers carrying out their common understanding. It is 
necessarily to be deduced from, if not expressly ruled in, Blair v. Chi- 
cago, 201 U. S. 400, 448, 26 Sup. Ct. 427, 50 L. Ed. 801 ; Chicago v. 
Mills, 204 U. S. 321, 330, 27 Sup. Ct. 286, 51 L. Ed. 504; Re Met- 
ropolitan Receivership, 208 U. S. 90, 110, 28 Sup. Ct. 219, 52 L'. Ed. 
403, and see opinion of Judge Lacombe (Pennsylvania Steel Co. et 
al. V. New York City Ry. Co. [C. C] 157 Fed. 440, 444) ; and Wheel- 
er V. Denver, 229 U. S. 342, 350, 33 Sup. Ct. 842, 57 L. Ed. 1219— that 
a nonresident plaintiff bas an absolute right to pursue, in a fédéral 
court, ail bis remédies against a résident défendant, and it makes no 
différence what his motive may be in electing the federel remedy. He 
may do so expressly because he wishes to keep the litigation out of the 
State courts ; that is his constitutional right. See, also, Cowles v. Mer- 
cer Co., 74 U. S. (7 Wall.) 118, 122, 19 E. Ed. 86. So, it is wholly im- 
material whether the défendant, in acquiescing in the plans for a féd- 
éral forum, is inspired by the same motives. If the consent of the de- 
fendant were important to the jurisdiction, that would be another 
question; but, where the plaintifFs right to choose that forum is ab- 
solute and defendant's opposition cannot impair it, no more can de- 
fendant's consent do any harm. 

Cases where plaintiff's right to sue dépends on the Ninety-Fourth 
Equity Rule (New Rules, 27) are of the consent class just mentioned. 
Certain good- faith action by the corporation is an essential prelimi- 
nary, and it might be impossible to say that a company controlled by 
plaintifif had, in good faith, refused plaintiff's request; but that is not 
this case. See Iron Moulders v. Niles Co. (C. C. A. 6, opinion filed 

Nov. 6, 1918) 258 Fed. 408, — • C. C. A. . The suit is not upon a 

claim assigned by a résident assignor, who continues the real party in 
interest, as in Miller & l,ux v. East Side Canal & Irrigation Co., 211 
U. S. 293, 29 Sup. Ct. 111, 53 L. Ed. 189; nor is it a colorable rear- 
rangement of parties, as in Dawson v. Columbus Co., 197 U. S. 178, 
25 Sup. Ct. 420, 49 L. Ed. 713. 

[4] We conclude, therefore, that the jurisdiction to entertain the bill 
as first amended and to appoint a receiver for ail the property of the 
défendant company, and, if necessary, to operate the property tempo- 
rarily through a receivership, was clear and certain ; but, as we f ollow 
its history, we see that the conduct of the parties tended towards an 
abandonment of the case. No actual effort was made by plaintiff to 
get a receiver, and no step was taken towards a final decree. The 
court would not permit a case of this kind to lie dormant with the con- 
sent of evëirybody, indefinitely, and then allow it to be used by one 
party, against the objection of the otlîer, as a basis for exercising pow- 
er that would not otherwise exist. No précise limits of time can be 
fixée by gênerai statement, but it is clear that the party making such 
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objection would, in any case where there had been long delay, hâve 
strong reason for asking the court to say that the appeal to its limited 
jurisdiction had served its purpose and was abandoned; but certainly 
mère unexplained inaction for a year and a half does not, ipso facto, 
destroy the power of the court to proceed when both parties consent. 
That is what happened hère, for in April, 1916, the city proceeded, 
in this case, upon the theory that the court had taken jurisdiction be- 
tween the parties and constructive possession of the res — the prop- 
erty of the street railway company.^ The city asked the exercise of 
that jurisdiction by the appointment of a receiver to protect its inter- 
ests. Of course, jurisdiction cannot be conferred upon a District 
Court by consent, but that principle is not involved. The city was 
waiving, instead of insisting upon, its possible right to claim that the 
once vested jurisdiction should be no longer exercised. 

[5] If a receiver had been appointed by the court below, in 1916, 
and had still been in control and management of the property, it would 
be clear that the présent proceeding was ancillary and dépendent; 
and we do not see that the situation is materially différent. Any de- 
lay by the city in prosecuting its motion for a receiver to final déci- 
sion, which delay is short of abandonment, only affects discretionary 
powers. It does not take away ail power. The record shows that 
the court concluded to appoint a' receiver, and was about to make the 
order when the parties agreed upon an arrangement which was to be, 
in an essential part, carried out, and ever since has been carried out 
under the orders of the court from time to time, which arrangement 
was a substitute for a receiver, and made the actual appointment of 
a receiver unnecessary for the time being. In a fair and substantial 
sensé, there was a pro tanto receivership, and the application for a 
gênerai receivership had been argued and submitted to the court and 
remained undecided; and that such a situation gives to the court con- 
structive possession of the property is established. Farmers' Co. v. 
Lake Co., 177 U. S. 51, 61, 20 Sup. Ct. 564, 44 h. Ed. 667; and see 
Prout V. Starr, 188 U. S. 537, 544, 23 Sup. Ct. 398, 47 L. Ed. 584; 
Ex parte Young, 209 U. S. 123, 161, 28 Sup. Ct. 441, 52 L. Ed. 714, 
13 h. R. A. (N. S.) 932, 14 Ann. Cas. 764; Rickey Co. v. Miller, 218 
U. S. 258, 262, 31 Sup. Ct. 11, 54 L. Ed. 1032. It follows that since 
this immédiate proceeding was brought for the protection of that prop- 
erty from injury and for instructions to the parties as to what they 
should do, just as it would hâve been for instructions to the receiver, 
if the substituted arrangement had not been in force, the jurisdiction 
of the court below to take the action which it did take must be sus- 
tained upon the first ground suggested. 

Another view confirms this resuit. The city asks a receiver. While 
its pétition is pending, and the company has so far escaped the full 
and gênerai appointment, the city proposes to do acts which will com- 
pel the receivership, and then says the court has no power to enjoin 
such acts. Only in the clearest case could such an objection prevail, 

[6] The second ground of jurisdiction is at least equally clear. 

6 The city, by its supplemental answer and cross-bill, reserved its protest 
against ttie jurisdiction ; but this protest referred to its formerly overruled 
claim of collusion, and not at ail to the intervening delay. 
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Whatever force there may be in the facts stated in this new and sup- 
plemental pleading as supporting the jurisdiction of the court below 
cannot be lost merely because the pleading does not purport to be the 
commencement of a suit. This new pleading expressly made the city 
a défendant thereto, and stated facts said to entitle the company to 
relief, and prayed relief. If the issue so made was justiciable in the 
court below, it cannot be important whether the pleader considered 
his pétition to be original or dépendent. 

It seems clear that the facts alleged in this pleading disclosed a 
proposed taking of the company's property without due process of 
law. That an attempt to compel a public service company in this sit- 
uation to give or continue service at a rate which does not permit a 
reasonable return, is in violation of the company's constitutional right, 
is not open to question, since the décision in the Denver and Détroit 
Cases. Even when it turns out that the city is acting lawfully, juris- 
diction is given over the whole case, if there is a substantial and good- 
faith claim of deprivation of constitutional riglits. Columbus Co. v. 
Columbus (S. C. U. S., April 14, 1919) 249 U. S. 399, 39 Sup. Ct. 
349, 63 L. Ed. 669. It is true that in the Denver, as also in the Dé- 
troit, Case, the city was proceeding to enforce an ordinance; but the 
ordinance had not been accepted, and was important only as evidenc- 
ing the city's requirement that the service should be continued. Hère, 
we hâve the same requirement evidenced both by the city's pétition 
in the cause, and by the mayor's constant insistence that, "whatever 
happens, the cars will run." In both cases, it was the executive ac- 
tion, not the législative, that was enjoined. The constitutional pro- 
hibitions are not alone against any "law" of the f orbidden scope ; the 
Fourteenth Amendment reaches any action, by the représentatives of 
a branch of the state, which unlawfully "deprives" the plaintiff of 
property rights. 

[7] It is also urged that the making of rates for public service is 
not a judicial function, and that the court has no power to make rates. 
It is true enough that the direct power of the courts on this subject 
is négative and not affirmative. Reagan v. Farmers' Co., 154 U. S. 
362, 400, 14 Sup. Ct. 1047. 38 E. Ed. 1014. To say that a specified 
rate is invalid because confiscatory is always to say tliat any iower 
rate will also be invalid, and sometimes the facts will be such that, in 
order to décide whether the rate in question is unlawful, the court 
must first détermine with some accuracy what would be the minimum 
reasonable return. It is likewise plain that, when an injunction is 
asked to restrain the enforcement of an unreasonable rate, the court 
may make its granting conditional upon the doing of equity by plain- 
tiff, and thus may require the plaintiff to consent to charge no more 
than what seems to the court to be reasonable — just as, in tax injunc- 
tion cases, the plaintiff is often required to pay what the court Ihinks 
a fair tax before it will give relief against the excessive part. In any 
of thèse instances, there is an indirect fixing or détermination by the 
court, but each of thèse indirect rcsults is fully within the judicial 
power. In the présent case, the findings and the injunction do not 
affirmatively lix a rate. They are directed only against any rate small- 
er than the sum named, and stand upon the underlying fact that even 
this sum will not bring a minimum reasonable return. 



CITY or TOLEDO V. TOLEDO RTS. & LIGHT CO. 459 

(2S9 F.> 

[8] It is further urged — though perhaps rather as an objection 
against right than as against power — that the court should bt.ve made 
no order until after there had been a trial period at the rate which the 
city was willing to approve, according to the précèdent set by Willcox 
V. Consolidated Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382, 48 
L. R. A. (N. S.) 1134, 15 Ann. Cas. 1034, and Knoxville v. Water 
Co., 212 U. S. 1, 29 Sup. Ct. 148, 53 L. Ed. 371. _ Those précédents 
are not applicable. Where a proposed réduction in the current rate 
is involved, there is an increase of custom to be anticipated, which, 
with some other éléments of uncertainty, tends to neutralize the dim- 
inution of income otherwise resulting from the réduction. In this 
case, the trial period had occurred. The existing rate had been in 
force two years and had proved to be insufficient. It was proposed 
to increase the rate to meet new and increased expenses, and it was 
certain that the increased rate would tend to diminish the custom; 
but the computations were made on the basis of the number riding 
during the four months' period then ending, and without scaling down 
(except on transfers) on account of the inévitable loss of travel which 
would ensue when the price was put up. Hence, we see no reason 
why it was incumbent on the court below to require a trial period of 
opération under the partial advance which the city was willing to con- 
cède, before permitting the full advance which appeared to be neccs- 
sary.® It may be added that a year of opération under the high rate 

« After flnding that the value of the property upon which a return should 
be coiriputed was probably much more than $8,000,000, and that flnancial con- 
ditions in Toledo were the sanie as those found in the Denver Case, and hence 
that the net return should be at least ?480,000, the court below contlnued: 

"It seeras certain that the very best that can be sald for the city, under any 
clrcumstanee.s, is to say this, and it is the clear indication of the évidence be- 
fore us that a fare of flve cents, with a one cent charge for transfer, wlll, un- 
der présent circumstances, not pay the company's operating expenses enhancea 
by an Increase of wages, and even this surplus. Indeed, the city. If we may 
judge from the character of its argument to the court, is not seriously combat- 
ing this proposition. It does not argue anywhere in its brlef that this rate is 
exorbitant. Ail the city now contends for is to try some lower rate of fare ny 
way of experiraent and see what the resuit will be, although ail the évidence 
before this court indicates most clearly that the mayor's proposition of 
eleven tickets for fifty cents, with free trausfers, will not meet what is due 
the Company. 

"We are unable to see any right in the mayor to ask the company to sud- 
mit to an experiment which présent conditions show will be a losing one. 
From his testimony and the arguments suhmitted in behalf of the city, it does 
not appear that he had any coiitldeiice that this rate was adéquate, for he 
says that, in fixing upon it, he was moved by the theory that the car rider, the 
Carmen, and the car company each must sacrifice something in the présent 
emergeney. But the mayor of Toledo has no right to demand of this fran- 
chiseless company that it render service to the city at a sacrifice, nor has he 
the right to say to the employés of the company that they' must work for less 
wages than their services are fairly worth. He ignores the fact that it Is no 
sacrifice l'or the car riders of the city to pay any rate of fare which is what 
the service to them actually costs, and the économie truths that they should 
pay what the service to them costs, that the car men are entltled to a reason- 
able wage, and that the car company is entitled to a compensation wûîch will 
allow it to live. No one has the right, whether an ofticial or not, to ask elther 
the Carmen or the car company to make 'sacrifices' that the car riders may get 
service for less than cost, and, of course, the court can listen to no such propo- 
sition as that to support an insistence that an inadéquate rate should be im- 
posed." 
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has now passed, and there has been no daim made that it was turn- 
ing out to be more than necessary. 

From thèse views, it follows that the order appealed from should 
V affirmed. 



VE FANTI V. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit June 14, 1919.) 

No. 2477. 

1. Ceiminal Law iS=>1178 — Appeal and Eerok— Qtjestions Considered. 

A proposition in a criminal case, merely mentioned during the argu- 
ment, but not ralsed in brief, nor at trial, nor contalned in the assign- 
ments of errer, wlll not be considered. 

2. EECEivma Stolen Goods i®=54 — Constructive Possession. 

The doctrine that one Intending to receive stolen goods, but withdraw- 
ihg before committing the crime, cannot be convieted, is inapplicable, 
where accused had constructive possession of the property. 
8. Receiving Stolen Goods <S=»8(3) — Constructive Possession— Stjfficien- 
CY OF Evidence. 

Evidence that accused told boys who had stolen a baie of sHk that hla 
place was being watched, that he showed them where to hlde the silk, 
etc., held, to sustaln jury flndlng that the sUk passed to accused's con- 
structive possession. 
4. Beceiving Stolen Goods <S=>1 — Eléments— Theft. 

In a prosecution for receiving stolen goods, under Act Eeb. 13, 1913 
(Comp. St. §§ 8603, 8604), the purchase of property not actually stolen 
is not criminal, even If the accused buyer belleved It to hâve been stolen. 
6. Receiving Stolen Goods <S='8(3) — Sufficiency or Evidence. 

Evidence that accused, when oflfered a stolen baie of silk by express 
employés, told them to drive to a durap and throw it off, whieh they 
dld, leaving It among bushes and weeds, etc., held to sustaln a conviction 
for receiving stolen goods under Act Feb. 13, 1913 (Comp. St §§ 8603, 
8604). 

6. Eeoeiving Stolen Goods <S=>3 — Belief Tiiat Goods weke Embezzled. 

When goods actually stolen came Into accused's possession, the possl- 
bility that he considered them embezzled, instead of stolen, does not in- 
valldate a conviction for receiving stolen goods, in violation of Act Feb. 
13, 1913 (Comp. St. §§ 8603, 8604). 

7. Criminal Law <®=3370 — Admissibilitt or Evidence— Similab Transac- 

tions. 

In prosecution for receiving stolen goods. In violation of Act Feb. 13, 
1913 (Comp. St §§ 8603, 8604), testimony relating to a simllar transac- 
tion a few days before held admissible to show accused's acquain tance 
with the thieves. 

In Errer to the District Court of the United States for the District 
of New Jersey ; Thomas G. Haight, Judge. 

Dominick Le Fanti was convieted of receiving stolen goods, and 
brings error. Affirmed. 

For opinion below, see 255 Fed. 210. 

Louis Morten, of Jersey City, N. J. (Melosh & Morten, of Jersey 
City, N. J., of counsel), for plaintiff in error. 

Charles F. Lynch, U. S. Atty., and Samuel I. Kessler, Asst. U. S. 
Atty., both of Newark, N. J. 

®=3For other cases see same toplc & K£:y-NUMBER in ail Key-Numbered Diisests & Indexe* 
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Eefore BUFFINGTON and WOOLLEY, Circuit } adges, and 
DICKINSON, District Judge. 

DICKINSON, District Judge. The following outline statement of 
facts présents the questions involved in this writ of error: 

The défendant in the court below was a saloon keeper. Two boys 
had stolen a baie of silk. This they took to Le Fanti's saJoon, to be 
turned over to him. He was, in the slang of the underworld, the 
"fence." They had before brought silk to him, for which he had 
afterwards paid them $120, or some such sum. When the.y brought 
the baie with which we are now concemed, they told him they had 
"another baie." He warned them that he and his place was being 
watched, and directed them to take the baie to "the dumps " and that 
he would foUow them in his automobile to get it. He did foUow and 
overtook them, and signaled them to go in the same direction he was 
going. Later on^he signaled them to drop the baie, which they did, 
leaving it among some bushes or weeds. The boys then left the place, 
and the défendant returned to his saloon. The boys were taken into 
custody on their way back from the dump, and Le Fanti at his home. 
The silk was not found at his place, but was found where the boys 
had left it. There was no évidence that the stolen property had ever 
been in the actual, physical, personal possession of Le Fanti. The 
three were indicted jointly as receivers, and the guilty possession 
charged to be the possession of ail. The stolen property was part of 
an Interstate shipment, and no question of the fédéral character of 
the offense is raised. Le Fanti (who sued out this writ of etror) was 
separately tried under the indictment; the other défendants îiot being 
at the time brought to trial. 

The questions raised by the assignments of error (so far as they 
were raised at the trial) were raised by objections to the introduction 
of évidence, by motion to strike out évidence, by motions for a direct- 
ed verdict, by requests for charge, and by exceptions to the charge of 
the court. The court afterwards, in order to give opportunity for a 
full argument of ail the questions involved, allowed a rule to show 
cause why the verdict of conviction should not be set aside because of 
alleged errors. This rule was discharged, and the défendant sentenced. 
The opinion accompanying the discharge of the rule is reported in 
(D. C.) 255 Fed. 215. The propositions discussed by counsel for 
plaintiff in error will be considered in a différent order from that of 
the several assignments of error on which they are based. 

[1] One suggested at the argument at bar (although not dis- 
cussed beyond its mère statement) was that, where two or more per- 
sons are jointly indicted, charged with having the guilty possession 
of stolen property, the prosecution must prove a joint possession, in 
order to warrant the conviction of any of the défendants. We find no 
référence to this broad proposition in the printed brief submitted, and 
no trace of it in any trial ruling which the trial judge was asked to 
make, nor is the proposition in this broad form to be found made 
the basis of any of the assignments of error. In conséquence we as- 
sume the point involved not to be now made. This may be because 
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it was not made during the trial, or because the plaîntiff in error îs 
content with the disposition made of it by the court be!ow ic: refusing 
the défendant a new trial. At ail events, it is in this form not before 
js. There is presented, ho'wéver, a proposition which, to some ex- 
tent at least, involves this in an amended form. It is laid down in 
the printed brief in the following form : 

"Where two or more persons are diarged Jointly wlth having the posses- 
sion of stolen property, the prosecution must prove a joint possession in or- 
der to warrant tlie conviction of the défendants; if the proofs show a sepa- 
rate and. successive possession, then only the flrst offender can be convicted 
of having such possession." 

The question which, in the view of counsel, is involved in the prop- 
osition thus f ormulated, is presented and discussed in several différent 
forttis. It is not entirely clear just what application the stated prin- 
ciple has to the facts of this case, nor, indeed, just how far the prin- 
ciple, as it is stated, is meant to go. 

The argtlment proceeds upon the fact that the three persons indict- 
ed were jointly indicted, charged with the offense (stripped of its 
other features) of jointly receiving and having in their joint posses- 
sion stolen property, etc., and upon the other fact that the proofs were 
that two of the défendants had stolen, and the other indicted défend- 
ant (the plaîntiff in error) had received, and the conclusion reached is 
that "the défendants" could not be convicted under this indictment of 
receiving, because the proofs showed, not a joint possession, but sep- 
arate successive possessions. The argument adraits, however, that 
the "first offender can be convicted of having such possession." 

Just what application the proposition, as above stated, has to the 
facts of this case, is not clear. It is coupled with the second propo- 
sition that the possession of the thief cannot be also held to be the 
possession of a receiver. Neither this second proposition, whether 
well or ill founded, nor the proposition above quoted, has any relation 
to the facts of this casé, otherwise than in their possible bearing upon 
the proposition which counsel has dropped. 

The plaintiff in error is charged in the indictment to hâve been a 
receiver. He was not shown to hâve been the original thief. The 
only bearing of either of the points attempted to be made is, in con- 
séquence, that as the other défendants were proved to hâve been the 
thieves, if their possession as thieves (as the second proposition as- 
serts) negatived their possession asreceivers, there could be no joint 
possession as receivers in them and the plaintiff in error 

ThiS'brings us to the proposition which we hâve described as drop- 
ped. It means that no one of a number of défendants jointly in- 
dicted as receivers can be convicted without proof of a joint posses- 
sion, and is the équivalent of saying that good pleading would re- 
quire that,' in addition to charging ail the défendants with having the 
stolen property in tlieir possession, they should be further charged so 
as to meet ail the possibilities of any two or more (less than the whole 
number) having such possession, or any one of them having the 
property in his sole and separate possession. This is so because (if 
the proposition be Sound), if more than one be charged with the of- 
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fense of receiving, and the proofs indicated that any one ôf them'haû 
not been a party to the possession, ail must be acquitted, although the 
guilt of the others was clear. It would also foUow that, if there was a 
severance, and one défendant alone was on trial, the possession of ail 
must be proved, or he must be acquitted, and the acquittai of any one 
of the défendants must work the acquittai of ail. 

This position was taken before the court below on the motion for a 
new trial, and was discussed and disposed of by the trial judge in a 
clear statement of his views. The position, as already stated, was not 
taken at the trial, and the question involved has not been presented to 
this court. The proposition first quoted, however, admits that "the 
first offender" may be convicted, and the cases cited in support of it 
show, what is very often the resuit of trials on joint indictments, that 
some of the défendants may be (and are) found guilty and the others 
indicted with them acquitted. 

The propositions thus advanced can hâve no other bearing than 
whatever support they give to the propositions next discussed, in- 
volving and raising the questions of whether there was such posses- 
sion in the plaintiff in error to constitute the crime of receiving, and 
whether the évidence of this possession was sufficient to warrant his 
conviction. This is the main point attempted to be made. 

[2, 3] Several of the remaining propositions (based upon the third 
assignment) may be condensed and considered together. The effort 
made is to invoke the principle that a défendant, who is only shown 
to hâve intended to commit the crime of receiving, but who while in 
loco pœnitentise withdraws from the commission of the crime and 
refuses to be guilty of the act of receiving, cannot be convicted of 
that offense. This doctrine would be accepted without the cases cited 
in its support. It has, however, no application to the facts of this 
case as found by the jury. There is no room for such application, 
if the défendant on trial had possession of the stolen property. Such 
possession, therefore, is the turning point. The boys who stole the 
property had the actual physical possession. They surrendered this 
when they placed the baie of silk upon the dump and left it hidden. 
in the weeds. One of three, or at least four, inferences is to be drawn. 
They deposited it in its hiding place so that they might return to get 
it. If 50, they retained its possession. They put it where they did, 
so as to rid themselves of it. If sô, they abandoned it. They left it 
where they did at the direction of the plaintiff in error in the act of 
its delivery or the transfer of its possession to him, leaving him in 
control and dominion over it. If so, hq was in possession. It is 
not necessary that he should take manual possession of it. His pos- 
session was none the less real, and he the receiver of the property with- 
in the meaning of the statute, although such possession was construc- 
tive, and he had no opportunity to physically grasp it. The fînding of 
such possession in him was made by the jury under évidence which not 
only warranted, but compelled, the fînding. 

The fourth possibility referred to is that the stolen property was 
hidden for the purpose of being placed in the possession of some one 
else. Of this there was no évidence. 
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[4, 5] Another proposition is advanced to the effect that the evi- 
denc'-î did not show the gtiilty knowledge on the part of the plaintif? 
in error, which is an essential élément of the crime charged. The 
statute (Àct Feb. 13, 1913, c. 50, 37 Stat. 670 [Comp. St. §§ 8603, 
8604] ) which makes the act charged a crime was passed to promote 
a policy of the law. The policy is to discourage thefts by making it 
difficult for the thief to dispose of stolen property. One dealing with 
property in the possession of another may deal with any one of sev- 
eral beliefs in mind. He may think the vendor to be the lawful own- 
er of the property, or hâve other lawful right to sell. If such be his 
behef, he is not guilty of the crime of receiving, although the prop- 
erty be in fact stolen property. He may believe (and this is knowl- 
edge) that the one offering him the property is selling that of which 
he is not the owner, and of which he has no lawful right to dispose. 
He may not know from whom the property was stolen, or when it 
was stolen, or who stole it, or the circumstances under which it was 
stolen; but, if with the guilty knowledge in his mind that the real 
owner has been deprived of his property, it is bought or otherwise re- 
ceived, and the fact is that the property was stolen, the receiver may 
be found guilty of the crime defined in the statute under which the 
défendants were indicted in this case. Such a receiver cannot ex- 
culpate himself, because he might hâve thought that the property had 
been embe'zzled. If the property was in fact stolen, and there is that 
guilty knowledge in the mind of the receiver, which négatives the 
thought that he bought innocently what he thought he had the right 
to buy, the fact of actual theft, coupled with the fact of such guilty 
knowledge, supports a finding that he received the property knowing 
it to hâve been stolen. Inasmuch as the statute defines the crime as 
one includhig both the fact of theft and the fact of knowledge of the 
theft, it follows that, if there was no theft, the buying of the property 
is not criminal, even if the buyer believe the property to hâve been 
stolen. 

[B] Hère there was abundant évidence to find both the fact of theft 
and the knowledge of the receiver that the property had been stolen. 
The theoretical possibility (for this is ail which is urged) that the 
information which brought home to him (as the jury has found) 
knowledge that the property was stolen, might hâve induced him to 
believe that the property had been embezzled, does not disturb either 
the fact finding that it was stolen or the fact finding that the receiver 
knew it. The trial judge, in the opinion filed in this case, has made 
the soundness of this ruling^so clear that further comment or citation 
of other authorities than those cited by him is unnecessary. 

The complaint of the charge of the court in the argument at bar 
(no trace of which is, however, to be found in the assignments of 
error) that the court had instructed the jury that the property had 
been stolen, instead of submitting the question of theft as one of fact 
to be found, is based upon a misunderstanding of the charge. The 
question was submitted and left wholly to the jury. 

The complaints of the charge (voiced in the sixth and other as- 
signments of errc/r) hâve no other basis than the assignments of error 
which hâve already been considered. The charge was clear, fair. 
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and impartial. Indeed, no fault is or could be found with it, if (as 
has been ruled) it was without error in its statement of tiie law. 

[7] The only remaining assignaient calling for comment is the 
first. The complaint is that évidence in the forra of testimony was 
admitted of the fact that the défendant on trial had another transac- 
tion with his codefendants without proof that the propérty then bought 
had been stolen, or that the transaction was not an innocent one. 

We see no error in the admission of this évidence. It was permissi- 
ble to show ail the knowledge which the receiver of this stolen prop- 
érty had. A part of his knowledge was his knowledge of the boys who 
brought him the silk. The previous sale was évidence of his acquaint- 
ance with them. They were not Etrangers. This fact bore upon the 
question before the jury. It was in itself a mère circumstance. It may 
hâve had very little, if any, appréciable value as évidence in itself. This, 
however, would go to the weight of the évidence, not its admissibility. 

The prior transaction had another significance. The boys had 
brought and tumed over to Le Fanti this first baie. There was no 
agreed sum which he was to pay them. He afterwards paid them 
$120 (or whatever the sum was). They afterwards brought the baie 
which figures in this indictment, and (as the jury has found) delivered 
it to him with the statement that this was "another baie." Had the 
instant transaction been an honest one and the défendant sued for 
the price, évidence of the former transaction would hâve been âtimis- 
sible as bearing upon the right of the vendors to receive the same price 
before paid. It, therefore, had a bearing upon the question of the 
sale of the stolen propérty, and because of this upon the question of 
its dehvery and possession. 

The assignments of error are ail overruled, and the judgment of 
conviction and sentence affirmed. 



CITY ICE CO. v. YORK MFG. CO. 

(Circuit Court of Appeals, Tlfth Circuit. June 16, 1919. Rehearlng Denled 

October T, 1919.) 

No. 3295. 

Peincipal and Agent (g=5l01(l) — Atjthobity of Agent to Siqn Contract — 

CONSTRXTCTION OF COBBESPONDENCE. 

Undisputed évidence, consisting of correspondence between défendant, 
a manufacturing company, and Its agent, who had gênerai authorlty to 
soliclt contracts subject to approval by défendant, held to authorize him to 
bind défendant by the contract sued on, and to entitle plaintiff to an in- 
structed verdict for the admitted refusai of défendant to perform euch 
contract. 

Foster, District Judge, dlssenting. 

In Error to the District Court of the United States for the South- 
ern Division of the Northern District of Alabama; William I. Grubb, 
Judge. 

Action by the City Ice Company against the York Manufacturing 
Company. Judgment for défendant, and plaintifï brings error. Re- 
versed. 

®=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
259 F.— 30 
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This was an action by the plaintiff In error, City Ice Company, agalnst 
the défendant in error, York Manufacturing Company, to recover damages for 
the alleged breach of a wrltten contract to sell and deliver certain ico manu- 
facturiag machinery. The parties will be referred to as the Ice Company and 
the York Company, respectively. The case was tried on issues joined on 
pleas of non est factum and the général Issue, with leave to présent there- 
under any spécial défense. 

The foMowlng state of facts was shown by undisputed évidence : Durlng the 
period covered by the dealings between the parties the Ice Company was a 
manufacturer of ice, doing business at Mobile, Ala., and the York Company 
was a manufactvirer of ice-making machinery, havlng its factory and main 
office at York, Pa. Several months prior to the slgnlng, as hereinafter stated, 
by an agent of the York Company, of the alleged contract, the Ice Company 
made it known to several manufacturers of ice-making machinery, Including 
the York Company, that it contemplated the purchase of an ice manufacturing 
plant, consisting of two refrigerating machines, each having a capacity of 
50 tons of Ice per 24 hours, and additional capacity to maintaln a tempéra- 
ture of 28 degrees Fahrenheit in storage room havlng 100,000 cublc feet 
capacity. A représentative of the Ice Company visited York, and had inter- 
views with représentatives of the York Company, in which the former's désire 
to buy a 100-ton plant was mentioned. Following this, the York Company, on 
October 23, 1914, made and traasmltted to E. E. Feagin, to be submitted by 
the latter to the Ice Company, two alternative estimâtes, consisting of lists of 
machinery and equipment, statlng prlce for the samc, but not mentioning ca- 
pacity. Feagin was a traveling salesman of the Southern Construction & Sup- 
ply Company of Atlanta, which was the York Company's agent for territory in- 
cluding Mobile, the terms of the agency belng expressed in a wrltten contract 
between the principal and agent, a provision of that contract being that 
among the duttes to be performed by the agent are "to soliclt orders for the 
machinery and apparatus which Is manufactured, sold, or handled by the 
principal, and to submit the same to the principal for acceptance." On No- 
veniber 5th the York Company sent to Feagin three additional estimâtes, con- 
.slsting of lists of machinery and prices for same, no mention belng made of 
capacity. In à commimicatlon of the York Company to Feagin dated No- 
vember 12th, inclosing a blueprlnt referred to as showing the 100-ton plant, 
it was sald: "You will understand that thèse layouts are only prelimlnary, 
and, of course, are subject to change in case the proposition goes through." 
For about two weeks prior to November 27, 1914, Feagin was in Mobile, nego- 
tiatlng with représentatives of the Ice Company for the Sale of an ice plant to 
the latter. Durlng most of that time the Ice Company was negotlating with 
other manufacturers of Ice-making machinery, and the agents of the several 
manufacturers were actlvely competing for the bxisiness. While such nego- 
tiations were In progress the following correspondence took place: 

"Day Letter. 

"Mobile, Ala., Nov. 16th, 1914. 
"York Mfg. Co., York, Pa. 

"Mail spécial delivery today care Battle House détail prices your several 
estimâtes City Delivery Co., dated October twenty thlrd propositions A and 
B also November fifth alternâtes Number one and two. Must hâve this Infor- 
mation in order to make omissions as may be required glve power requlre- 
ments for auxiliaries in each case also best shlpment and completion. Rush. 

"E. R. Feagin." 

"Western Union Telegram. 

"Mobile, Ala., Nov. 16th, 1914. 
"York Mfg. Co., York, Pa. 

"Our price Is about 10 per cent, higher. Will be ofCered contract below your 
priée. Are you wxlling to accept Advise by mail. See Day Letter. 

"B. R. Feagin." 
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"Battle House. 

"Mobile, H-16-14. 
"York Mfg. Co., York, Pa. 

"Gentlemen: 

"Attention Mr. Strlckler. 

"I Wired you today reg.irdlng the City Dellvery Co. proposition. 

"Had a long talk with Mr. Holcombe this mornlng and he says that every- 
thing being equal we will get the contract, however, the présent priées are en- 
tlrely out of the question. Hence my wlre. I feel sure thàt we wlU hâve a 
little préférence shown us, but not as much as the présent propositions call for. 

"I think the oil engines wlll be used, and it looks as If Nordberg has the ad- 
vantage over Snow. It will also probably be a belt drive. 

"Contract for engines will be let Wednesday, I think, and Ice machlnery 
on Thursduy or Frlday next, as mentioned in my wlre, and think they wlll 
niake me an ofCer on the job, if the priée Is out of line, before closlng. And if 
it Is anywhere near reasonable, I will sign it and send it in for your approval 
or disapproval. 

"We must get it If there is a possible chance. 

"Mr. Holcombe also advises that our regular terms, vlz.: %, cash on ship- 
raent, % on completion, balance in 6, 12 and 18 months, would very Ixkely be 
satisfaetory. 

"I hope to send In the contract before leaving hère. 

"Yours truly, E. R, Feagin." 

"November 16, 1914. 
"Mr. E. R. Feagin, Care Battle House, Mobile, Ala. 

"Dear Sir : We are in receipt of your Day Letter, also Telegram relative 
to the proposition for Mobile, Ala. We note in your telegram that our priée is 
about 10 per cent, hlgh, and that In ail probabillty they will make you an ofCer 
on thls proposition. We also note in your Day Letter that you want detalled 
estimâtes, also power required for the auxiliaries. 

"Thls proposition is a large one and we feel that we should bave ail the 
information right bere at the factory before we make any revised priées to 
thèse people. 

"Immediately upon receipt of thls letter, kindly wire us what proposition 
appears favorable to thèse people, and what omissions or additions they In- 
tend to make to the sarae. We will then be In a position to give you our best 
figure, also the horse power required for the différent varions auxiliaries. 

"You will understand that a proposition of this nature should be gone Into 
very carefully and you should not make any hàsty guarantees or priées, and 
for this reason we feel that you should supply us with ail the Information, as 
fast as you reçoive It from thèse people, and keep us posted continually so 
that we can revise our quotations and give you the Information in such a 
manner that we wlll at least be in the running, and If possible, secure the 
order. Yours truly, York Manufacturing Co." 

"Western Union Night Letter. 

"Mobile, Ala., Nov. 18—14. 
"York Mfg. Co., York, Pa. 

"Your letter slxteenlh. At présent bids are being recelved on original spéc- 
ifications using oil engines belted compressors drop pipe freezlng system as 
per your estimate dàted Nov. fifth marked alternate Number one with fol- 
lowing changes : Use horizontal machines twenty standard condensers erecting 
engineer only omit electric generator nnd board insulation of tanks. This bid 
Is for comparison with others my alternate proposition to them Is (1915) 
System your alternate numbers two November flfth with above omissions and 
following changes use vertical hlgh speed direct connected compressors 
hundred sixty révolutions they furnish oil engines on thls also give price 
belted compressor contract probably be let Frlday. Wlre me détail foUow 
with letters if you had given information as I asked in my wire I could hâve 
handled job as it Is you bave probably lost it by the delay. X am afraid I 
can't hold them ofif until mail reaches bere. If I don't hear from you will a» 
best I can to get it. Advise as soon as possible. E. R. Feagin." 
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"Telegram. 

"York, Pa., November 19, 1914. 
"Mr. E. E. Feagln, Care Battle House, Mobile, Ala. 

"Our estimâtes Mobile proposition dated October twenty-thlrd. Proposition 
A deduct for gas engines, generator, swltchboard and engine for same Thirty- 
slx Thousand Dollars. If erecting engineer only furnished Three Thousand 
Dollars. . Proposition B désuet for Snow oil engines, generator and engine 
for driving same Thirty-two Thousand Dollars ; erecting engineer only Three 
Thousand Dollars. Original price did not Include tank insulation. 

"York Manufacturing Company." 

"November 19, 1914. 
"Mr. E, K. Feagin, Gare Battle House, Mobile Ala. 
"Re: Olty Ice Delivery Co. 

"Dear Sir : We are in receipt of your day letter relative to the above propo- 
sition. We hâve just wired you as per the enclosed confirmation. 

"We note in ail your correspondence you refer to our estiuiate of November 
5th. We are unable to locale this estimate, as our proposition is dated Oc- 
tober 23rd. 

"l'roposition 'A' covers the '1915' style raw water freezing System, with 
16-inch X 24-inch belt drlven compressors, and Rathbun-Jones Gas Engines, 
vvlth Smith Producers. We instructed you that if the gas engines for driving 
the machines were omltted, also the generator and swltchboard, as well as the 
gas engine for driving the generator, and If we furnished an erecting engineer 
only, in place of complète érection, you could deduct a total of $39,000.00. 

"Proposition 'B' Is for same outfit, using, however, hlgh speed vertical com- 
pressors, direct eonnected to oil engines, and on this proposition If the engines 
were omltted, also the generator and" swltchboard, and engine for driving the 
generator as well as complète érection, you could make a réduction of $35,- 
OOO.OO. 

"Our original proposition dld not Include any insulation for the freezing 
tank. 

"We are encloslng photographs of a 50-pound block of Ice which we made 
from the water sent us. The water above the squaring plates as the block was 
frozen was alniost the color of cofCee, but you will note, however, that the 
block is very clear. We packed this block in a barrel, surrounded wlth granu-' 
lated eork, and are shlpping the same to the City Ice Delivery Company to- 
day, by express. Of course, we cannot guarantee that the same will arrive In 
good condition. 

"Of course, if they make you an offer on thls proposition you had better 
sign up, and we can then take the spécifications, go over the same very care- 
fully, and can either accept or reject the proposition according to the price 
secured. 

"Yours truly, York Manufacturing Co." 

"Battle House, Mobile. 

"11-20-14. 
"York Mfg. Co., York, Pa. 

"Gentlemen : 

"Attention Mr. Strickler. 

"Enclosed find copy my estimate for the City Delivery Co. 

"The price of $37,095.00 is about $3,150.00 too high, as eompared wlth Frlck. 
Triuraph is stlU lower, but his price and proposition I don't thlnk will be serl- 
ously considered. 

"Are you wUling to meet Frlck on thls job? 

"You wlU note that my estimate I hâve taken ofC the extra 5 per cent. In 
nearly ail figures, but still can't get down. I hope to hold it open tlU Monday 
although it is very likely the contract will be let Saturday. I understand 
that Frlck haa instructions to get the contract, and they are flguring accord- 
Ingly. 
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"The Job Is too good for us to pass up if possible to get it. 

"If they décide on my proposition as per estimate I tliink tbey will no doubt 
change to the '1915' raw water System, at the higher priée, viz., about $3,300.00 
more than my estimate, and also put 32,000 ft of coils in tank at an extra 
price. 

"Kindly check over the estimate and see If you will be willing to make a 
better price. 

"Will wire you nlght letter Sunday night, 1£ proposition is still open. 

"Yours truly, E. R. Feagin, Battle House, Mobile, Ala." 

[Enclosed with the letter last above copied was a list of materials and ma- 
chinery, with the priées therefor. (Record, pp. 188-9).] 

"11-21. 
"York Mfg. Co. 

"Gentlemen: 

"Attention Mr. Strlckler. 

"Référence City Del. Co. job. 

"Wish to advise I hâve had another session with them today since writing 
you last night enelosing my estimate, as a resuit I find out that De La Vergne 
is high. Our price 138,000.00 is next ; the next price is $33,950.00 (either Frick 
or Artic), and Triumph $;il,00O.0O and each one has asked for a chance to eut it. 
Kecessary to secure the oïder. Where in H- do we get oft'l 

"Mr. Holcombe promised me the refusai of the job bef ore finally closing, and 
he personally would give me the order at my présent price but our Austrian 
friend says we must meet the lower price. So you see what I am up against. 
"Yours truly, E. R. Feagin." 

"'Western Union Night Letter. 

"Mobile, Ala., Nov. 22nd, 1914. 
"York Mfg. Co., York, Pa. 

"Referring to my estimate mailed twentleth will you be willing to make ten 
per cent. eut. Will take at least this much to get contract. If possible to do 
so wire me quick. Also see my letter twenty-tlrst. Must hâve this business. 
Answer care Battle House. E. R. Feagin." 

"W. V. Telegram. 

"York, Pa., November 23, 1914. 
"Mr. E. R. Feagin, Care Battle House, Mobile, Ala. 

"Can close City Ice Delivery proposition per your estimate at Thirty-four 
Thousand Dollars, subject to our approval. 

"York Manufaeturing Company." 

"Western Union Nlght Letter. 

"Mobile, Ala., Nov. 23, 1914. 
"York Mfg. Co., York, Pa. 

"Hâve refusai, Thlrty-Thousand even as per my estimate mailed you. Above 
Is Vilter proposition. Hâve compared spécifications Personal. They furnish 
Twenty-two Thgusand feet extra heavy coils, Sixteen Thirty Two compressors 
balance same as ours using either drop pipe or hexamer patent pump as se- 
lected. Vilter making this offer personally. Shall I sign. Must know by noon 
Tuesday. Answer quick. E. E. Feagin." 

"Western Union Day Letter. 

"Nov. 24, 1914. 
"Mr. B. R. Feagin, Care Battle House, Mobile, Ala. 

"Get contract best figure possible, take thirty thousand If can do no better. 
Vilter Is undoubtedly figurlng on steel pipe, light covers and gang air con- 
nections to cans. Do not specify any more détails than necessary so we can 
furnish same class material as Vilter. Get copy their spécifications If pos- 
sibla York Manufaeturing Co." 
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"Western Union Nlght Telegram. 

"Mobile, Ala., Nov. 23rcl, 1914. 
"York Mtg. Co., York, Pa. 

"Will y ou coasider spllttlng contra et with Vil ter, each taklng complète 
fifty ton. Answer. E. R. Feagin." 

"Western Union Telegram. 

"Nov. 24, 1914. 
"Mr. E. K. Feagin, Care Battle House, Mobile, Ala. 

"Do not care to split contract with Vllter unless we can get good prlce for 
plant York Manufacturing Co." 

"Western Union Telegram. 

"Mobile, Ala., Nov. 24-14. 
"York Mfg. Co., York, Pa. 

"Must hâve authority to close contract without delay fuUy guaranteeing 
acceptance. Financial conditions considered good. Competitors hâve given 
this. Answer qulck. B. R, Feagin." 

"Western Union Day Letter. 

"Nov. 25, 1014. 
"Mr. E. R. Feagin, Care Battle House, Mobile, Ala. 

"ïlave Wired City Ice Delivery Company guaranteeing to accept contract 
signed by yen provided satisfactory fluaneial report accompanies same. As 
thls gives you full authority be careful not to tie us up on spécial apparatus 
or guarantees. York Manufacturing Co." 

"Western Union Day Letter. 

"Nov. 25, 1914. 
"City Ice Delivery Company, Mobile, Ala. 

"We hereby authorize Mr. Feagin to sign contract with you and will guar- 
antee to accept contract so far as prlce is concerned, but satisfactory flnancial 
reports must aceompany contract as we hâve no statement of your finanelal 
condition, nor are you rated in Bradstreets. York Manufacturing Co." 

"Western Union Night Letter. 

"Mobile, Ala., Nov. 26, 1914. 
"York Mfg. Co., York, Pa. 

"Before I can get signatures to contract they inslst on absolute guarantee of 
acceptance financlally and otherwise. Hâve gotten following reports. City 
Ice Co. organized and eharted Derember last. Reorganlzwl thls Fall. Hâve 
Twenty-Five Thousand paid in capital. Trlpo Chiepalioh Président and prin- 
cipal owner, M. Chiepalich Vlce-President, R. L. Holcoinhe, Secretary and 
Tieasurer. Banks advise Tripo Chiepalich worth abont Seventy-Five Thou- 
sand and ail concerned considered good moral risks. Am getting further re- 
ports from Bradstreet and Banks. Wire full authority to siga at once. Must 
leave hère noon Friday. Wire me personally quick. E. R. Feagin." 

"Western Union Telegram. 

"Nov. 27, 1914. 
"Mr. E. E. Feagin, Care Battle House, Mobile, Ala. 

"We hereby give you full authority to sign City Tce Company contract pror 
videfl they give bonds in securlty for deferred payments, or officers person- 
ally guarantee payments, bonds in ten per cent, in excess of araount of de- 
ferred payments to tie given. York Manufacturing Co." 

"Western Union Telegram. 

"Mobile, Ala., Nov. 27-14. 
"York Mfg. Co., York, Pa. 

"Party will not sign except on stralght proposition no bonds or personal 
guarantees. Terms payment to be fourth cash, lourth completlon, balance- 
slx and eighteeri months. Answer quick. E. R. Feagin." 
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"Western Union Telegram. 

"Nov. 27, 1914. 
"B. R. Feagln, Battle House, Mobile, Ala. 
"You are authorized to sign City Ice Company contract In our name. 

"York Manufacturlng Ce." 

Wliere the name City Delivery Company appears In the above correspondance 
it means the Ice Company. The latter conducted a department of its busl- 
ne^ under the flrst-stated name. On November 27th a written contract for 
the sale by the York Company to the Ice Company of two ice-maklng unlts 
was signed in the name of the former by Feagln, and In the name of the lat- 
ter by its président and seeretary and treasurer. That instrument contained 
the following provisions: "The York Manufacturlng Company hereby guaran- 
tees that each machine conslsting of thè herein described englue and gas 
piimp, under test will give a duty equal to the manufacture of 55 tons of Ice 
in twenty-four hours, when operatlng under 15.67 pounds back pressure and 
185 pounds condenslng pressure, and at 68 R. P. M. [meaning révolutions per 
minute]. • » » The York Manufacturlng Company guarantees that the 
above freezing System (can System Nos. 1 and 2) under test will hâve an ice- 
maklng capacity of 110 tons of Ice per day of 24 hours eadi, each ton to 
conslst of five blocks, wlth the water entering the case at 40 degrees or less, 
when properly and continuously operatcd, and said ice to be suitable and nier- 
chautable for ail domestlc purposes. » • * 1292 galvanized freezing cans, 
size 14%"xl4%."x necessary length. Cans wlU weigh about 100 pounds each, 
and hâve a capacity to make a block of ice to weigh about 440 pounds in cans." 

Following provisions for the York Company furnlshlng a specified number 
of feet of plping, to be so connected with the refrigeratlng System that when 
such System is operated as speclfied it would maintain a stated température in 
an Ice-storage room havlng a capacity of 100,000 cublc feet, and for that Com- 
pany furnlshlng a machine for holding such température In that room 'when 
large machines are not running,' the contract contained the following pro- 
vision: 

"The York Manufacturlng Company guarantees the following performance: 
That the said plping, under test, when operated in full and continuons opéra- 
tion, wlU cool the rooms, apartments, cellars, or spaces as speclfied in the 
preceding table, and aggregatlng in the sum total 100,000 cuble feet of space 
provided that the rooms, apartments, cellars, or spaces are properly Insulated 
and used wlth proper care, that the work be properly distributed through- 
out, and that the total work to be doue In same does not exceed 12 tons of ice 
melting capacity per twenty-four hours of continuous opération. * « * 
The party of the second part (the Ice" Company) has the option for fifteen 
days from thls date wlthin which to change this agreement in such manner as 
to substitute for the machinery and equipment herein contracted for llke 
machinery of suflicient capacity to produce 55 tons of Ice per day of 24 hours, 
and to that end only such of the machinery described In the attached spécifi- 
cations as is necessary to complète one unit instead of two unlts as there 
provided for shall be furnlshed and installed, except, however, that if such 
change be made the following stipulations are agreed to." 

The "following stipulations" provided for stated changes In equipment, 
and for the amount to be paid by the Ice Company belng one-half of what 
that amount was to be if the change should not be made, with S50 added to 
such one-half. When the York Company was apprlsed of the contents of the 
Instrument signed In its name by Feagln It refused to comply wlth It and gave 
notice of such refusai to the Ice Company. The following are extracts frnm 
the testlmony of George Braungart, a wltness for the York Company : "Thlâ 
contract calls for a 1()% by 24 vertical single acting compressor, running at 
68 révolutions, wlth 15.67 pounds back pressure and 185 pounds head pressure. 
Under those conditions the machine wouid bave an actual Ice-maklng capacity 
of 49 tons." "There Is nothing, as a practical proposition, to prevent theiii 
from running the machine faster than 68 révolutions a mliuite, aud, if they 
would run It faster It would produce more Ice." Testlmony of other wltnesses 
for the York Company was to the efl'ect that the capacity of each of the two 
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Ice-making unlts mentioned In the contract, when the ammonîa air compresser 
is operated at 68 révolutions per minute, and under other conditions stated, 
had a capacity of 49 tons of ice a day ; that by increasing the number of révo- 
lutions per minute more ice would be made, and less would be made if the 
number of révolutions is decreased ; and that each unit vs^ould make 55 tons of 
Ice per day wlth the required increase of the number of révolutions of the com- 
presser, such Increase being practicable, but requiring the use of more power. 
The court refused to glve the following charge requested by the plaintlÊE, the 
Ice Company : "The court chargea the jury that if you believe the évidence in 
this case your verdict must be in favor of the plaintiff." 

At the requèst of the défendant, the York Company, It gave the following 
charge: "The court charges the jury that if they believe from ail the évidence 
in this case that B. R. Feagin had no authority to bind the défendant under 
contract, thelr verdict must be for the défendant." Exceptions were reserved 
to the above-mentioned and other rullngs, the efCect of which vvas to leave It 
to the jury to détermine whether Feagin was authorlzed to bind the défend- 
ant by the contract the alleged breach of which was complained of. 

T. M. Stevens, of Mobile, Ala. (Tillman, Bradley & Morrow, of 
Birmingham, Ala., and Stevens, McCorvey & McLeod, of Mobile, 
Ala., on the brief), for plaintiff in error. 

H. C. Niles, of Kosciusko, Miss., and A. G. & E. D. Smith, of 
Birmingham, Ala., for défendant in error, 

Before WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge. 

WALKER, Circuit Judge (after stating the facts as above). In 
behalf of the York Company it was contended that its telegram of 
November 27th to Feagin, "You are authorized to sign City Ice Com- 
pany contract in our name," had référence to such a 100-ton ice 
plant as had been the subject of previous negotiations, and did not 
confer on him authority to bind the York Company by such a con- 
tract as the instrument signed évidences. The rulings complained of 
resulted from the conclusion reached by the court that under the 
évidence adduced it was open to the jury to find that the words "sign 
City Ice Company contract" had . référence only to a contract for a 
100-ton plant, with means of keeping at freezing température 100,000 
cubic feet of storage space, as contemplated in preceding negotiations, 
and that the telegram did not authorize Feagin to bind the York Com- 
pany to a contract which gave the Ice Company the option to take 
either a 110-ton plant or a 55-ton plant. The nature and scope of 
Feagin's agency, as it existed before the just-mentioned telegram was 
sent, were disclosed by undisputed évidence. It was shown by un- 
controverted testimony that Feagin was the duly authorized représen- 
tative of the Southern Construction & Supply Company, upon which 
the York Company, by written instrument, had conferred authority "to 
solicit orders for the machinery and apparatus which is manufactured, 
sold, or handled by the principal, and to submit the same to the prin- 
cipal for acceptance." Before the sending of the telegram of Novem- 
ber 27th, Feagin, as the représentative of his immédiate principal, was 
authorized to solicit and submit to the York Company for its ac- 
ceptance such an order for machinery as the contract sued on em- 
bodies, whether such an order had or had not been the subject of 
previous negotiations. It seems that such a telegram as that of No- 
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vember 27th, sent to one âlready having the authority just mentioned, 
had the effect of so enlarging that authority as to make it one to 
solicit and accept in behalf of the York Company such an order as 
the instrument signed embodied, whereas before the authority possess- 
ed by the addressee of the telegram did not extend beyond soliciting 
such an order and submitting it to the York Company for acceptance, 
and that the évidence was such as not to leave it open to find other- 
wise. The fact that the agent kept in touch with and consulted the 
principal while the negotiations were in progress does not indicate that 
prior to the sending of the telegram of November 27th the former 
did not, as to his dealings with the Ice Company, hâve the authority 
conferred by the agency contract. It was against the interest of both 
agent and principal for the former's eiïorts to resuit in obtaining an 
order which the latter would not accept. 

But it may be assumed, without being admitted, that when Feagin 
went to Mobile he was clothed only with authority to negotiate ïor 
the sale of such machinery as the Ice Company had indicated a désire 
to buy — a 100-ton ice plant and incident means of maintaining 100,000 
cubic feet of storage room at or below a freezing température. It 
is contended that that authority was exceeded when the agent under- 
took to bind the principal to furnish a 110-ton ice-making plant. 
The uncontradicted testimony showed that the ice-making plant called 
for by the contract, when operated as and under the conditions therein 
specified, makes, not 110 tons, but 98 tons, of ice per day. That tes- 
timony further showed that that plant would make more or less 
than 98 tons of ice a day according as the ammonia air compressor 
is run at a speed of more or less than 68 révolutions per minute, the 
other stated conditions being the same, and that it is entirely practica- 
ble to increase or diminish within a considérable range the number of 
révolutions per minute above or below the number mentioned in the 
contract, the product per day being substantialiy three-fouirths of a 
ton more or less than 49 tons for each révolution in addition to or 
less than 68, the other stated conditions being the same. It seems 
that it cannot with any propriety be said that a machine does not 
answer a call for a 100-ton one when it is equally capable of being 
so operated as to produce that amount, or more or less than that 
amount, per day, according as part of it is speeded up or slowed 
down within entirely practicable limits; and that an agent's sale of 
such a machine, which, when operated at a speed and under condi- 
tions specified in the contract of sale, makes slightly less than 100 
tons of ice per day, cannot properly be said to be beyond the scope 
of an agency to sell a 100-ton machine because the contract contains 
a warranty that the machine when so operated will make 110 tons 
of ice a day, or substantialiy more than in fact it will make when so 
operated. Such a sale is not of a thing other than the one the agent 
was authorized to sell, whether the warranty does or does not sub- 
ject the seller to liability for a breach of it. 

Based on the provisions as to capacity to maintain a freezing tem- 
pérature in storage room having 100,000 feet capacity, and as to the 
cans to be furnished having a capacity to make blocks of ice weigh- 



*'^* 259 FEDERAL REPORTER 

ing 440 pounds, contained in the instrument signed by Feagin, ît 
was contended in behalf of the York Company that the ice-making 
machinery called for was guaranteed to hâve a capacity of even more 
than 110 tons per day, and that Feagin exceeded the authority con- 
ferred on him in undertaking to bind the York Company by such 
provisions. If the provision as to the capacity of what was called 
for to maintain a freezing température in the storage space mentioned 
had the effect of guaranteeing additional ice-making capacity, yet 
such a provision must hâve been in the contemplation of the York 
Company from the beginning, as the Ice Company's written request 
for bids called for bids on "two ref rigerating machines, each of whiçh 
will hâve a capacity of 50 tons of ice per 24 hours, and additional 
capacity to maintain a température of 28 degrees F. in storage room 
having 100,000 C. F. capacity." From the fact that the cans to be 
furnished were to hâve a capacity to make blocks of ice weighing 
about 440 pounds it does not foUow that the above-quoted guaranty 
of the ice-making capacity of the freezing System can be given a mean- 
ing différent from the one expressed by its language. The language 
of the provisions, taken together, cannot be given the effect of guar- 
anteeing an ice-making capacity of more than 110 tons of ice per day 
of 24 hours. The guaranty clause in question says each ton "to 
contain five blocks." It does not say that each block shall be more 
than a fifth of a ton. The average weight of five units together niak- 
ing a ton is one-fifth of a ton. A fifth of a ton or less of ice may 
be made in a can having a capacity to make more than that amount. 
Ice-making capacity of more than 110 tons is not called for by a 
guaranty of a capacity of only 110 tons. 

Even if the authority originally conferred on Feagin was limited 
to negotiating for the sale of a 100-ton ice-making plant, the cor- 
respondence between him and the York Company, after the former 
reached Mobile, unequivocally shows that the latter, while the nego- 
tiations were in progress, recognized that Feagin was empowered tp 
make changes, omissions or additions required by the Ice Company, 
to give guaranties, and to stipulate for spécial apparatus not included 
in any spécifications or bid previously submitted. That the "fuU au- 
thority" explicitly mentioned in the York Company's telegram of 
November 25th was not intended to be limited to negotiations for an 
order for a 100-ton plant is shown by its telegram of tlie day before 
in reply to the one of Feagin inquiring, "Will you consider splitting 
contract with Vilter, each taking complète fifty ton?" The York 
Company's statement, made in its reply, "Do not care to split con- 
tract with Vilter unless we can get good price for plant," is incon- 
sistent with the existence of an intention on its part to Hniit Feagin's 
authority to negotiating for an order for a 100-ton plant, and shows 
that, it contemplated the possibility of the negotiation resulting in 
Feagin getting. an order for an ice-making machine having a ca- 
pacity of substantially less than 100 tons a day. In view of that cor- 
respondence and the attending circumstances, the York Company's 
telegram of November 27th, "You are authorized to sign City Ice Com- 
pany contract in our name," must be regarded as empowering Feagin 
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to bind the York Company by a contract for whatever he previously 
had been authorized to obtain an order for. 

The conclusion is that the uncontradicted évidence — written instru- 
ments and correspondence to which the York Company was a party 
and undisputed oral testimony — shows that Feagin was authorized to 
bind the York Company by the contract sued on. The existence of 
such contract and a breach of it being so shown, the Ice Company 
was entitled to hâve the jury instructed to find a verdict in its favor. 
The court erred in refusing the plaintiff's request for an instruction 
to that efifect. Because of that error, the judgment is reversed. 

POSTER, District Judge (dissenting). The rule is well settled that 
when a contract contains technical ternis paroi is admissible to explain 
such. Evidence was admitted without objections on this question, 
was ail one way, and conclusively showed that in the opinion of the 
experts the contract was not for a 100- ton plant. The court charged 
the jury the contract was not for a 100- ton plant. With that I agrée. 
If there was nothing else, the option to take only one-half of the plant 
destroyed the contract as one for a 100-ton plant. Purther, I am 
unable to foUow the majority opinion in distinguishing the guaranty 
that the plant would produce 110 tons of ice every 24 hours from 
the balance of the contract. 

On the question of Feagin's authority to make the contract, it was 
clearly shown that he departed from the spécifications sent him, and 
contracted for certain items of machinery and apparatus never con- 
templated by the previous negotiations, and not regularly manufactur- 
ed by défendant. The défendant had no knowledge of the changes 
until it received the signed contract. It was f urther shown that Feagin 
received a check for $250, which was not mentioned in the contract. 
The évidence as to the purpose for which this check was given is 
conflicting, but the jury may hâve concluded it was intended for a 
bribe to induce Feagin to make the unauthorized changes in the 
spécifications. Negotiations between the parties extended over a pe- 
riod of four months, and there were personal interviews between the 
principals as well as between the plaintiflfs' agents and Feagin, in 
addition to the extensive correspondence. Feagin's authority could 
not well be predicated upon one or two letters or telegrams, or in 
fact on less than ail the évidence. TRe impression made upon my 
mind by the évidence is that Feagin was overreached by the plain- 
tififs' agents in the final making of the contract, and was induced to 
sign a document specifying a plant such as was never contemplated 
by the previous negotiations. 

Conceding that the évidence was not dispuîed, the minds of rea- 
sonable men might well hâve difïered as to tlie conclusions to be 
drawn from it, and, such being the case, the question of Feagin's 
authority to make the contract sued on was clearly for the jury. 
Therefore the action of the District Court in submitting that ques- 
tion to them was right. 

Entertaining thèse views, I am obliged to respectfully dissent. 
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PniLADELPHIA & R. RY. CO. v. McKIBBIN. 

(Circuit Court of Appeals, Third Circuit. June 24, 1919.) 

No. 2470. 

1. Appeal and Eeeob ®=al005(3) — Review — Question or Faot. 

A verdict on conflicting évidence approved by the trial court Is conclu- 
sive on Court of Appeals. 

2. Mastee and Servant ®=527S(6) — Injubies to Servant — Safety Appliance 

AcT — Efficienct of Couplées — Evidence. 

In an action under fédéral Employers' Llability Act 1008, as amended 
(Comp. St. §§ 8657-8C65), for Injuries from failure to provide a workable 
coupler as required by Safety Appliance Act of Mareh 2, 1893, as ameuded 
by Act April 1, 1896, and Act March 2, 1903 (Comp. St. §§ 8C05-8615), 
évidence of repeated and unsuccessful efforts by an experienced railroad 
man to opéra te tbe lever of an automatic coupler, when tliere are no 
circumstances consistent with its being in repair and workable condition 
to explain the inabillty to successfully operate it, is sufflcient, without 
other évidence of its détective condition, to permit tbe inference- that the 
coupler was defective. 

3. Tbial <®=194(19) — Injuries to Servant — Instructions — Theoby of Case. 

It is proper to refuse a reqnested instruction in servant's personal In- 
jury action when the granting of the request would hâve required the 
jury to disregard plaintiff's testimony, and to accept defendant's testi- 
mony as to how and when the accident happened. 

4. Damages ®=596 — Excessivenbss — Discrétion of Court. 

That the judge in a Personal Injury action has on a prevlous trial re- 
duced a verdict for plaintiff, but has failed to make a like réduction on a 
second trial does not évidence a clear abuse of discrétion on refusing to 
reduce damages or to grant a new triai, where nearly two years' interest 
has accrued since the flrst trial, économie conditions had changed, and the 
différence between the amount awarded and that considered proper on the 
first trial was small. 

In Error to the District Court of the United States for the District 
of New Jersey ; J. Warren Davis, Judge. 

Action by Robert J. McKibbin against the Philadelphia & Reading 
Railway Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Frank S. Katzenbach, Jr., of Trenton, N. J., for plaintiff in error. 
Joseph A. Shay, of New York City, for défendant in error. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

HAIGHT, Circuit Judge. The défendant in error recovered a judg- 
ment in the court below against the plaintiff in error for damages 
resulting from personal injuries which he received while in the employ 
of the latter, as a brakeman, in its yards at Port Reading, N. J. The 
action was brought under the fédéral Employers' Liability Act of 1908 
and Suppléments (Act April 22, 1908,^. 149, 35 Stat. L. 65 ; Act April 

5. 1910, c. 143, 36 Stat. L. 291 [Comp. Stat. 1916, §§ 8657-8665]), 
and was based upon the alleged négligence of the défendant (the plain- 
tiff in error), in failing to provide a car, which the plaintiff claims 
he was required to uncouple in the performance of his duty as a 

^s^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



PHILADELPHIA <fe E. RY. CO. V. m'kIBBIN 471 

(259 F.) 

brakeman, with a workable coupler, as required by the Safety Ap- 
pliance Act of March 2, 1893, c. 196, 27 Stat. 531, as amenided by the 
Act of April 1, 1896, c. 87, 29 Stat. 85, and Act March 2, 1903, c. 976, 
32 Stat. 943 (Comp. St. §§ 8605-8615), and the négligence of certain 
of defendant's employés in failing to stop the train, from which the 
plaintiff claims he was required to uncouple two cars, when signaled to 
do so. It is conceded that, at the time the plaintiff was injured, he 
was employed in interstate commerce by the défendant, a common 
carrier by railroad, engaged in such commerce. Hence the fédéral Em- 
ployers' Liability Act and the Safety Appliance Acts are applicable 
to the case. If therefore bis injuries were'the resuit of négligence on 
the part of his fellow servants, he may recover therefor. If, on the 
olher hand, they were due to a defective coupler on one of the cars 
Avhich he was required to uncouple, the fact that the same was defec- 
tive, although the défendant may hâve exercised ail the care to bave 
had the same in proper condition, was such négligence as, under 
theEmployers' Liability Act, by reason of the Safety Appliance Acts, 
entitled him to recover for the injuries which he sustained thereby. 
San Antonio Ry. v, Wagner, 241 U. S. 476, 484, 36 Sup. Ct. 626, 60 
h. Ed. 1110; Texas & Pacific Ry. v. Rigsby, 241 U. S. 33, 43, 36 Sup. 
Ct. 482, 60 L. Ed. 874. 

We now proceed to an examinirtion of the assignments of error re- 
lied upon, in the light of thèse gênerai observations. The défendant 
advances four reasons why the judgment below should be reversed. 
Thèse will appear as they are hereafter discussed. 

1. It is first urged that the plaintiff's version as to how the accident 
happened (which must hâve been accepted by the jury, in order to en- 
title the plaintiff to recover), "is contradicted by physical facts," and 
that the judgment should for that reason be reversed. At the outset 
of the discussion of this point, it should be noted that the trial court 
declined to set àside the verdict as contrary to the weight of évidence. 
In reality, therefore, the défendant is seeking to hâve the action of 
the trial judge in that respect reviewed. Without wishing to be under- 
stood as conceding or intimating that a fédéral court of appeal may, 
on writ of error, reverse a judgment because it is based upon a verdict 
contrary to the "physical facts" in the case, except it be possibly, 
on the theory that the refusaLof a trial judge to set aside such a verdict 
amounts to a clear abuse of the discrétion which the law vests in him 
(James v. Evans, 149 Fed. 136, 141, 80 C. C. A. 240 [C. C. A. 3d Cir.]), 
it is, we think, sufficient for the purposes of this case merely to state 
that a careful reading of the record discloses that the so-called "physi- 
cal facts," which the défendant claims conclusively controvert the 
plaintiff's version of the accident, were themselves controverted and 
depended for their establishment upon the acceptance by the jury of 
the testimony of some of the defendant's witnesses who testified to 
them, and the rejection of the plaintiff's testimony, either in respect to 
their existence or in explanation of the apparent inconsistency between 
some of them and the plaintiff's version of how the accident happened. 

[1] It is therefore apparent that we are asked to weigh the conflict- 
ing évidence in the light of the probabilities, and thus to invade the 
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exclusive province of the jury, and, on an application for a new trial, 
of the triai judge. Tiiis we may not do. Erie Railroad Go. v. Schmidt, 
225 Fed. 513, 515, 140 C. C. A. 655 (C. C. A. 3d Cir.); Humes v. 
U. S., 170 U. S. 210, 18 Sup. Ct. 602, 42 L. Ed. 1011 ; Herencia v. 
Guzman, 219 U. S. 44, 31 Sup. Ct. 135, 55 L. Ed. 81 ; Texas & Pacific 
R. R. Co. V. Harvey, 228 U. S. 319, 325, 33 Sup. Ct. 518, 57 L. Ed. 
852. It is not urged or suggested that there ' was a clear abuse of 
discrétion on the part of the trial judge in declining to grant a new 
trial on the ground that the verdict viras contrary to the weight of the 
évidence; but if such had been the defendant's insistment, or if the 
cfïect of its présent contenlion amounts to the same thing, which we 
think it does, we would be unable to find any such abuse of discrétion 
on his part, in view of the conflict in the évidence, involving, as it 
does, the credibility of witnesses, without disregarding the rule be- 
fore referrcd to, that on writ of error we are precluded from consid- 
ering the weight of the évidence, if there was any évidence to go to 
the jury in support of the verdict. 

2. It is next urged that there was nût sufficlent proof of a defec- 
tive coupler. on the car which plaintifï claims caused his injury to war- 
rant the submission of the defendant's négligence to the jury on the 
iheory that it had violated the Safety Appliance Acts. It is true that 
the only évidence on that point was that given by the plaintifï himself to 
the effect that he tried three times to operate the lever which is designed 
to open the coupler and thereby uncouple the cars, and that it would not 
work. In connection with that évidence, however, it must be borne 
in mind that the plaintifï was an experienced railroad man, who had 
been working as a brakeman for about six years previous tb the ac- 
cident and was accustomed to operate couplers such as was installed 
on the car in question; that the car was Seing pushed; that, so far 
as the évidence discloses, it was not on a curved track; and that there 
was no évidence which would explain the apparent defective condition 
of the coupler, which it would be otherwise permissible to infer from 
the fâct that it did not work. It is true that several witnesses for the 
défendant testified that the lever on a car which they tested immediately 
after the accident, and which car they claim caused plaintifï's injury, 
did work properly, but they ref erred to a différent car than that which 
the plaintifï referred to. Their version as to how and where the ac- 
cident happened was radically différent from the plaintifï's version. 
If the jury believed the plaintifï's testimony as to how and where he 
was injured (as the verdict establishes that they did), then they were 
justified in disregarding ail of the testimony of the defendant's wit- 
nesses which related to the coupler on the car in respect to which they 
testified. There was also évidence that the coupler on the car referred 
to by the plaintifï had been tested, as had ail other cars in the yard, 
some time prior to the accident by a car inspector ; but as to exactly 
when such inspection took place, the extent of it, etc., the évidence was 
uncertain. 

[2] The case then présents the question whether the repeated and 
unsuccessf ul efforts, by an experienced person, to operate the lever 
of an' automatic coupler, when there are no circumstances consistent 
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with its being in repair and workable condition to explain the inability 
,to successfully operate it at a given time when, under the statute, it 
should be in working order, without other évidence of its defective 
condition, is siifficient to permit the inf erence that the coupler was not' 
not in the condition required by the statute when the efforts to operate 
it were made. This question has received an affirmative answer by the 
Circuit Court of Appeals of the Sixth Circuit in Nichols v. Chesapeake 
& Ohio Ry. Co., 195 Fed. 913, 917, 115 C. C. A. 601. With the con- 
clusion thus reached we are in accord. We do not wish to be under- 
stood, however, as holding what seems to hâve been conceded in 
Chicago, R. I. & Pac. Ry. Co. v. Brown, 229 U. S. 317, 320, 33 Sup. 
Ct. 840, 57 L. Ed. 1204; and what the Court in San Antonio Ry. v. 
Wagner, 241 U. S. 476, 484, 36 Sup. Ct. 626, 629 (60 L. Ed. 1110), ex- 
pressly found it unnecessary to détermine, "that the failure of a cou- 
pler to work at any time sustains a charge that the [Safety Appliance] 
act has been violated" ; nor do we wish to be understood as intimating 
any opinion upon that question. We merely décide that tlie failure of 
the coupler to work under the circumsta-nces above detailed is some évi- 
dence, the weight of which is for the jury under ail the circumstances 
of a given case, that the coupler was not in the condition required by 
the act, when the plaintiff was injured. 

[3] 3. The next error assigned is the refusai of the trial judge to 
charge one of the defendant's requests. We think that he was entirely 
right in declining to do so, either in substance or as actually phrased. 
The évidence does not disclose that there was such a coincidence be- 
tween the time when the engineer was notified that the sand pipe of 
his engine was dragging, and the time when, according to the plaintiff 's 
testimony, the brakeman on the train signalled the engineer to stop the 
engine, as would relieve the latter's failure to observe the signal of the 
imputation of négligence. Moreover, if the jury believed the plain- 
tiff's évidence, the engine did not come to a stop until long after the 
stof signal had been given. The granting of the request would 
therefore hâve required the jury to disregard the plaintiff's testimony 
as to when the signal to stop was given by the brakeman and to bave ac- 
cepted defendant's testimony, that the signal to stop was not given until 
after the accident, and that, in turn, would hâve required the jury to 
cast aside the plaintiff's whole version of how and where the accident 
happened. 

[4] 4. The last assignment of error is based upon the refusai of 
the trial judge to grant a new trial or reduce the amount of the verdict 
upon the ground that it was excessive. The contention in this re- 
spect is predicated ùpon the proposition that the refusai amounted to 
an abuse of discrétion, and proceeds on the theory that as the amount 
of damages awarded by the jury was in excess of the amount to which 
the trial judge had reduced a verdict rendered on a previous trial, his 
failure to make a like réduction in the verdict rendered on the second 
trial, évidences a clear abuse of discrétion. We are unable to assent 
to this view. The fact that nearly two years' interest had accrued on 
the amount which the trial judge considered on the first trial was not 
excessive, and the change in économie conditions between the time of 
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the second trial and the first trial fully justified him in declining to 
reduce the verdict to the amount which he felt was proper at the time 
of the first trial. Moreover, and quîte irrespective of those facts, he- 
was fully justified in declining to reduce the amount of the verdict on 
the second trial when the différence between it and the amount which 
he had considered proper on the first trial was comparatively small. 
Finding no error in the record, the judgment below is affirmed, with 
costs. 



CRANE V. TNITBD STATES. * 
(Circuit Court ol Appeals, Ninth Circuit. July 7, 1919.) 
No. 3255. 

1. PoBT Office iS=»48(4) — Offense — Indictment. 

An indictment, cliarging ttiat défendant devised a scheme and artifice 
to defraud, and used tlie mails in carrying ont tlie scheme, which consist- 
ed of représentations of supematural powers, held sutîiclent to charge an 
offense. 

2. Indictment and Infoemation <®=121(2) — Bill of Paeticulars. 

An indictment, charging that défendant devised a scheme and artifice 
to defraud, and used the mails in connection therewith, held to plainly 
and falrly give défendant information of what he must be prepared to 
meet, and so he was not entitled to a bill of particulars. 

3. PosT Office ®=>49 — Offense — Evidence — Sufficienct. 

In prosecution for devislng a scheme and artifice to defraud and uslng 
the mails in connection therewith, which scheme consisted of représenta- 
tions by défendant that he was gifted with supematural powers, évidence 
held suflicient to sustaln a conviction. 

4. Cbiminal Law <S=>789(9) — Instruction — Ebasonablb Doubt. 

Where the jury was charged that défendant must be proven guUty be- 
yond a reasonable doubt, and that reasonable doubt Is such as leaves the 
minds of the jurors in that condition that they cannot feel an ablding con- 
viction to a moral certainty of defendant's guilt, It was not error to fur- 
ther charge that the prosecution was not called upon to make the case 
free from any possible doubt by proving defendant's guilt to an unassaU- 
able démonstration. 

8. Cbiminal Law <S=s>829(9) — Insteuction — Eefusal of Request. 

Wîhere the instructions charged that the presumptlon of Innocence, that 
finding of the indictment was not proof of guilt, and that suspicion or prob- 
ability of guilt would not justify conviction, the refusai of a requested in- 
struction that the jury could not convict because défendant had been ar- 
rested on the charge preferred was not error. 

In Error to the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Arthur Crâne was convicted of devising a scheme and artifice to 
defraud and using the mails in carrying out the scheme, and he brings 
error. Affirmed. 

The défendant was Indictèd under section 215 of the Crimlnal Code of the 
United States (Act March 4, 1909, c. 321, 35 Stat. 1130 [Comp. St. § 10385]), 
and convicted under 15 of 20 counts for having devised a scheme and ar- 
tifice to defraud, and to obtain money and property by means of certain 
false pretenses, représentations, and promises, and by means of hypocritical 
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doctrines wrltten and advocated by hlm, and of using the mails of the United 
States in carrying out the scheme chargea. It is alleged that Crâne is the 
author of books and other kinds of literature and letters and advertising mat- 
ter in which he attributes ail human siiffering, physlcal or mental, to certain 
mysterious influences, and that when such influences become operative the per- 
son affected thereby becomes the servant and tool of the influences, and that 
the very soûl of the person affected becomes talnted; that said "influences 
are worse than any physical snakes. Thelr venom is poison to your career 
and opportunitles, as well as to your physical life and to your very soûl ;" 
that when the influences niake their attacks nofhing can save the victini except 
the "Christ power" ; that purity, prayer, and fasting or hlgh résolves are 
useless, and for the victim to re.iect the help held out by Arthur Crâne to 
save the victim from the dangers resulting from the influences would equal a 
refusai to v?ear a pair of strong boots if one were walking in jungle grass 
full of deadly snakes. It is alleged that Crâne represented that he possessed 
supernatural powers, with the power to save the victlms from the influences. 
The literature is alleged to set forth that Crâne could be called upon by night 
or day by any one desirlng treatment and that the method of treatment was 
as foUov.^: The party being treated by Crâne should relax, breathe deeply, 
and with every outgoing breath say that he is unloading ail his care upon 
Arthur Crâne; that the party recelving treatment is to take the position that 
he is breathing out ail of his own opinions, désires, and ail of his knowledge 
and possessions, that he.knows nothing, owns nothing, wants nothing and be- 
lieves nothing ; that the party recelving the treatment is not to resist any un- 
pleasant or evil thought that cornes to him, but is to let the said Crâne do ail 
of the resisting for him, and that he is to consciously know that he is calUng 
Crâne and breathing in his alleged perfect vitallty and harmony. It is 
charged that it was represented by Crâne that before relaxing the party re- 
ceivlng the treatment is to wrlte to Arthur Crâne and tell him the time whlch 
he desires for his treatment ; that when treatment is glven the party receivmg 
It must acccpt such treatment freely and with the idea of being beneflted with- 
out rendering any return to Crâne ; that Crâne represented that he transmits 
the "Christ power," and admlnistered for good and not for profit from the sale 
of his books. Ail the pretensions and représentations are negatlved. 

Letters wrltten by Crâne are set forth In the indictment as havlng beeu 
malled through the post-office establishment with the purpose of carrying out 
the scheme. In one of the letters Crâne wrote to a man in Kansas City, Mo., 
that he bas answered ail of the "problems" in the new $2 édition of The 
Great Exorcism, Crane's book, and that It contalns, "among other good things," 
"Ail Hystéries," "The New rhilosophy," "Llght on the Path," "The Song of 
Life," "Christ of the Cosmos," "Answers to Ail Your Problems," "The Life 
of the I Am." etc., together with Instructions for healing and relaxing, and let- 
ters "from those who hâve been healed." The letter tells the person that the 
book is well worth $5, and continues : "So if j'ou will send me SI towards its 
price I will give you crédit for the $1 you sent before, and mail you the $2 
book complète. Because I hâve answered your partlcular problems in thls 
édition, I feel it is absolutely vital to yovi to hâve a copy. Send the .fl In the 
inclosed envelope at my risk." Other letters are generally similar. Some refer 
to money to be sent for treatment as not Crane's money, but must be sent aa 
a gift for his ald in casting out "influences." 

J. J. Dunne, of San Francisco, Cal., for plaîntiff in error. 
Annette Abbott Adams, U. S. Atty., of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HXJNT, Circuit Judge (after stating the facts as above). The 
errors assigned may be grouped as foUows: (1) Overruling objec- 
tions to the indictment; (2) déniai of a bill of particulars; (3) in- 
sufficiency of the évidence to justify the verdict; (4) admission of 
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'certain testimony; (5) certain instructions given, and refusai to gîve 
certain requests. 

[1] It is said that the indictment allèges no facts showing fraud. 
But it clearly allèges a scheme to defraud people by means of the mis- 
representations fully set forth. It also charges that the représenta- 
tions made were false and known to be false, and that the powers 
which Crâne claimed to be able to exercise were not possessed by him, 
and that his acts and pretenses were f raudulently conceived, and were 
donc with the purpose of defrauding. 

[2] The charge was not one where défendant had a right to a bill 
of particulars. The indictment was plain, and fairly gave défendant 
information of what he must be prepared to meet on his trial. 

[3] As to the suffieiency of the évidence: It is elaborately argued 
that there is "nothing inherently wrong in the theory of mental heal- 
ing." In a gênerai way that is conceded. The law, however, pro- 
hibits a scheme or artifice to defraud by means of false représenta- 
tions, and the use of the mails in executing the purposes of the scheme. 
One with corrupt purpose may devise a scheme to defraud by em- 
ploying an alleged mental power to relieve sufféring of mind or body, 
and may use the mails to carry out his corrupt scheme. From the 
voluminous record containing letters, circulars, and oral testimony, it 
is very clear that the court properly submitted to the jury the ques- 
tion whether the représentations made by Crâne were fraudulent and 
intentionally false, or were honestly made, or mère errors of judg- 
ment ; and the learned judge consistently instructed that in doing the 
things charged, intent to defraud by false représentations was essen- 
tial to be proved by the prosecution. The fairness of the charge of 
Ihe court is shown by the following excerpt: 

"It Is for you to say therefore, In thls case, from ail the facts and circum- 
itances, \vhetber défendant entered into or devised a scheme or artifice for 
the purpose of defrauding those with whom he might deal, as charged in the 
Indictment, or whether he acted in good faith ; he is not on trial for evolving or 
devising an improvldent or impractieable scheme, even though you should flnd 
his plan to be such. Nor Is he on trial for mère errors of judgment ; neither is 
he on trial for evolving or devising a new religion, if it be such, with whose 
tenets you may not agrée. The question hère is not, in so (ar as the particular 
doctrines taught by the défendant are concemed, whether or not those doc- 
trines are sound, or even plausible, but whether or not they were promulgated 
in good faith, and not for the purpose of fraudulently obtaining money from 
others. If In promulgatlng those doctrines, even though he received money 
therefor and used the mail as charged, the défendant was actlng In good faith, 
he was not, as to them, engagea In a scheme to defraud. If you hâve reason- 
able doubt as to whether or not he was aeting In good faith, you should acquit 
him. So that you will see, gentlemen, that under the facts developed hère 
a very important question is as to the good or bad faith of the défendant." 

The jury had before it many of the books and writings of the de- 
fendant, and without attempting to set forth the contents of thèse 
publications, it is to be specially pointed out that in the book written 
by the défendant called The Great Exorcism he wrote: 

"I am God. X llve in ail bodies and am omniprésent. Thou canst not flnd 
any so-called evll place, but I am there. I, only I, am there, developing my 
bodies by devions ways. In evei"y impulse I llve conforming to no rule." 
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He aiso publîshed that the Christ power is the only influence against 
thèse evil dangers, and represented in some of his literature that he 
was the possessor of the wonderful power known as the "Christ 
power." It was also in évidence that in some of the literature Crâne 
stated he would not charge for his treatments, but the évidence is that 
in several instances, when a subject or confiding person sought his 
advice, he would speak of the sacrifice to be made, and then would ask 
for such giving as the sacrifice warranted. One witness testified that 
he submitted to treatment for nearly 21/^ months ; that sometimes he 
would go to sleep after treatment and hâve horrible dreams, such for 
instance, as that a she-devil had set a cancer in his legs, and it com- 
menced to eat up his legs past the ankles, and that his mother came 
and woke him. Witness said that he wrote to Crâne that he thought 
the "queen of hell, one of his characters, had charge of the switch 
board," and that he didn't want any more treatments f rom him ; that 
the book The Great Exorcism described 13 devils; that the descrip- 
tions in the book concerning the varions devils upset the witness. To 
another witness Crâne wrote as follows : 

"I care not who flnds fault wlth me for asklng you — you who would be rid 
of influences, to send me enough money so that you will miss it. When my 
flrst inspiration came to me, and I wrote The New Philosophy, in 1904, I 
avoided every appearanre of money-getting, by refuslng to sell that book and 
by iusistinff that only those could hâve it who would accept it free, and feel 
under no obligation, and by further insisting that contributions were not 
wanted. Hundreds hâve accepted the Christ power tbrough me, and some hâve 
risen to the height of gi^'ing up something actually valuable, in spite of being 
told my then nile that no contributions were wanted." 

One of the clerks in the employ of Crâne testified that she had 
answered much of the correspondence in regard to the "so-called re- 
ligion," The Great Exorcism, and that from 75 to 200 letters per day 
were received and sent out by Crâne; that on the letters she saw 
markings of amounts of money that had been received. He also re- 
ceived a conveyance of real estate valued at $7,500. Crâne afterwards 
sold the property, and never could reconvey without apparent loss to 
the original donor. Défendant kept a bank account in the name of 
Aallwyn's Law Institute, and under that account deposited money re- 
ceived from his "treatments." A witness testified that she had been 
employed by Crâne, and that the System with which the work was 
was carried on was that — 

" * • • After the party would become klnd of engrossed in the work, 
and it was time for a sacrifice, that is to say if they stuck it out long enough 
and if they had a proper disposition, they were sure to get the CC letter or the 
LL letter, which was the sacrifice letter." 

Much more évidence might be stated, but the références made are 
enough to demonstrate that the case was one for the jury. 

[4, 5] The jury was told that défendant must be proved guilty be- 
yond a reasonable doubt; that a reasonable doubt is that state of the 
case which, after the entire comparison and examination of ail the 
facts and circumstances, leaves the minds of the jurors in that con- 
dition that they cannot say that they feel an abiding conviction to a 
moral certiinty of the truth of the charge. This définition was ac- 
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companied by a further instruction to the effect that the prosecution 
was not called upon to make a case free from any possible doubt by 
proving defendant's guilt to an unassailable démonstration ; ttiat such' 
proof was rarely obtainable in dealings with human transactions, and 
that there is hardly anything relating to human affairs that is not open 
to some possible or fanciful or imaginary doubt. Défendant excepted. 
Surely there was no error in the statement of the court. Nor do we 
find error in the several portions of the charge to which exceptions 
were taken. One of the requests for instruction was that the jury 
should not convict because défendant had been arrested upon the 
charge preferred. We see no error on the part of the court in refus- 
ing this request. The instructions laid down the presumption of in- 
nocence that the finding of the indictment was not proof of guilt, and 
that suspicion or probability would not justify conviction, and dis- 
tinctly advised the jury as to the burden of proof, and the strength of 
the évidence required in order to warrant a verdict of guilty. 

We hâve examined ail assigned errors, and find that the rights of 
the plaintiff were in no way prejudiced. 

The record shows that he had a fair trial, that the law was well 
stated by the instructions of the court, and that no ground is laid for 
disturbing the judgment against him. 

Affirmed. 



BARKER V. EDWARDS. 

(Circuit Court of Appeals, Ninth Circuit. July 7, 1919.) 

No. 3261. 

1. Girrs ®=49(1) — Gift of Stocks— Evidence to Sustain. 

Evidence held to sustaln a finding that a testatrix at the tlme of her 
death owned certain stoelc, as against the claim of a gift of the same to 
her son, and that it passed as part of her residuary esta te. 

2. Corporations iS=>619 — Dissolution— Titlhj to Pkopkbtt— Officees foe 

Settling Affairs. 

Under Rev. Codes Mont. §§ 3906, 6700, on dissolution of a corporation 
Its directors become trustées, with power to settle its affairs and to sell 
property, but without title, which, subject to the trust, vests In the stock- 
holders, who as to its real estate become tenants in common. 

3. WiLLS iS=>748 — Action by Legatee— Parties— Suit by Tenant in Com- 

mon. 

A suit by a legatee or devisee of stock in a Montana corporation, which 
owned real estate, but which had been dissolved by expiration of its term 
of incorporation, to recover her interest from a thlrd person who clalms 
ownership, is not one to recover the stock for the benefit of the estate, 
but one brought as tenant in common of the property under Rev. Codes 
Mont. § 4796, and may be maintained without joinlng the other devisees 
or the executors. 

Appeal from the District Court of the United States for the Dis- 
trict of Montana ; George M. Bourquin, Judge. 

Suit by Florence E. Edwards against David h- S. Barker. Decree 
for complainant, and défendant appeals. Affirmed. 

^:=3For other cases see same toplo & KEY-NUMBER In aU Key-Numbered Digests & IndeTea 
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Freeman &; Thelen, of Great Falls, Mont., for appellant. 

John A. Coleman, of Lewistown, Mont., and T. J. Walsh, C. B. 
Nolan, Wm. Scallon, and Walsh, Nolan & Scallon, ail of Helena, 
Mont., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Jane Barker died December 23, 1912, leav- 
ing a will under which Sarah Ford Joséphine Barker and J. C. E. 
Barker qualified as executors. There were six heirs, David L. S. Bar- 
ker, Sarah Ford Joséphine Barker, J. C. E. Barker, Herbert A. Barker, 
Carter Barker, and Florence E- Edwards. By the will Sarah Ford 
Joséphine Barker was bequeathed certain property in Great Falls, 
Mont., and $10,000, and the residue of the estate was to be converted 
into money and divided equally among the remaining five sons and 
daughters, share and share alike. 

This suit is brought to establish that Jane Barker, the deceased, 
was the owner of 427,670 shares of stock in the Big Seven Mining 
Company, and that under her will Florence E. Edwards, appellee, and 
other heirs hâve become the owners thereof. It appears that E. J. 
Barker, a son of Jane, died in 1899, and Marcella, bis widow and 
administratrix, claimed that the estate of E. J. owned the shares now 
involved, although they stood in the name of Jane, his mother. Cer- 
tain litigation between Marcella and David, who had been adminis- 
trator, resulted in an order of the state court that the shares should 
be delivered to Marcella as administratrix. There was no adjudica- 
tion that the estate of E. J. was the owner of the stock, and no order 
compelling transfer upon the books of the Mining Company was made. 

The contention of the plaintifï herein is that about 1903 David L. 
S. Barker, appellant herein, in order to protect his mother in her own- 
ership of the stock, made an agreement with Jane Barker, his mother, 
that he would advance the money to buy any claim of right, title, and 
interest in the shares of stock held by the estate of E. J. Barker, and 
would hold them in trust for her until such time as she would re- 
pay moneys advanced for the purchase; that afterward David L. S. 
Barker caused the stock to be bought through Sarah Ford Joséphine 
Barker, his sister, and that he holds the stock in trust under the agree- 
ment for the estate of his mother ; that he refuses to turn it over or to 
account and asserts ownership in himself. The défendants deny that 
the heirs of Jane Barker hâve any interest in the stock, and put in 
issue the allégations of the complaint with respect thereto, and also 
challenge the jurisdiction of the court. The District Court held that 
David Barker was not the owner of the stock, that when the time of 
the existence of the Big Seven Mining Company expired, Jane Barker 
was the owner of the shares, and that the rights to them passed by 
her will. David L. S. Barker appealed. 

The Big Seven Mining Company was incorporated in December, 
1892, with a term of existence for 20 years from December 20, 1892. 
E. J. and David L,. S. Barker were two of the incorporators, and E. 
J. Barker acquired in his own name 435,500 shares. 

The évidence as to how Mrs. Barker originally acquired the shares 
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issued to her is certain testimony given by her and by David 1,. S. 
Barker in connection with certain probate proceedings in the dis- 
trict court of the state of Montana, in the matter of the estate of 
her son, Edward J. Barker, and also certain statements made by David 
Barker in the présent case. In thèse probate proceedings referred to, 
the substance of the statements of Jane Barker was that her son, 
E. J., in his lifetime, had given her the stock; and David Barker 
also testified therein that the stock belonged to his mother, and not 
to E. J., his deceased brother. The stock stood in Jane Barker's 
name, and, although she had signed the blank indorsements on the cer- 
tificates, the shares were never transferred. She gave E. J., her son, a 
power of attorney, but in 1895 by letter to his mother he acknowîedged 
her ovi'nership. The certificates had been issued to her at various 
times in 1894, 1895, and 1896. We are of opinion that Jane was prop- 
erly held to be the owner of the shares. 

It is of importance also to note that the order of court requiring 
David, administrator of the estate of E. J. to deliver the shares of 
stock to Marcella was made in the probate proceedings, and not in 
an independent action to test the right of ownership of the certifi- 
cates. David Barker was dissatisfied, and as administrator appealed 
to the Suprême Court of the state, and it was there held (In re Bark- 
er's Estate, 26 Mont. 279, 67 Pac. 941), that if the shares belonged 
to the estate or came into the hands of David Barker as administra- 
tor, the order of the probate court was proper, but that if the prop- 
erty did not belong to the estate, and David did not hold it as ad- 
ministrator, the probate court had no power to compel him to part 
with it ; that upon settlement of accounts the court had no power to 
adjudicate and finally détermine questions of title between the estate 
and third persons, as that could only be done by action in which the 
parties could hâve a trial in the ordinary way. 

Jane Barker was not a party to the proceeding in the state court; 
it was a matter between Marcella Barker, widow of E. J. Barker as 
party in interest in the estate and as administratrix, and David L. S. 
Barker alone. 

In 1903 the administratrix of the estate of E. J. Barker obtained an 
order of court for the sale of the estate of E. J. Barker, and pursu- 
ant to an understanding between the administratrix and Violet Barker, 
acting for David, Violet Barker bid for ail the estate. Sale of the 
assets was made and confirmed, and the certificates of stock of the 
Big Seven Mining Company, which had been put in escrow in a bank, 
were delivered by the bank to Violet Barker for David. In the re- 
turns of sales made by the administratrix and in the order of con- 
firmation the stocks sold are described as 435,500 shares of the capital 
stock of the Big Seven Mining Company owned by the estate of E. 
J. Barker, "also, ail the right, title and interest of the said estate in 
and to 427,670 shares of the capital stock of the Big Seven Mining 
Company standing on the records of said company in the name of 
Jane Barker," and also certain other property not material to this 
controversy. Thirteen thousand dollars were paid for ail the assets 
of the estate of which $9,000 was paid on account of the stocks, includ- 
ing shares of corporations other than the Big Seven Mining Company. 
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[1] David Barker's contention is that in 1906 his mother gave him 
the 427,670 shares standing in her name by handing over the certifi- 
cates with the statement that they were his. His sister, Sarah, testified 
that she saw her mother give her brother an envelope in which were 
certificates of Big Seven Stock; but on cross-examination the testi- 
mony of the sister was to the effect that she did not see the certifi- 
cates, but that her mother said that the envelope which was handed 
over contained stock. David testified that after the purchase at the 
administrator's sale, his mother thought she owned the stock, and that 
the certificates, when given to him by his mother, were in a package 
or envelope to which was attached a slip of paper on which were 
written the words, "This stock belongs to David L. S. Barker Jane 
Barker October 26, 1906." This slip is an exhibit sent up, but the 
envelope to which it is now att'ached is not the original, appellant 
saying that the original to which the slip was attached was wom out 
and thrown away. But in 1908 David wrote to his mother, who was 
then in San Antonio, and referred to the Big Seven stock that ha'd 
been turned over to him by her "for protection against the balance 
of the Barkers until I get my money out of it." Furthermore, David 
sent to his mother a list of what she had in Neihart, and included 
therein "426,000 shares of Big 7 stock with $13,000.00 and interest 
against the same." The évidence tends to show that the letter to the 
mother and the list sent were written at the same time, and that both 
papers were obtained by the plaintiff, Florence Edwards, from Carter 
Barker in Texas about 1914. The written statement of David that 
there were $13,000 against the stock is probably not true, because David 
had paid only $13,000 for ail the assets of the estate of his brother, 
E. J. Barker, and only $9,000 were paid on account of the mining 
stocks, which included more than 10,000 shares of stock of another 
company. David, in support of his plea of a gift, introduced a letter 
written to him by his mother, dated January 7th, at San Antonio. 
The letter itself gives no year, but the contention of David is that 
it was written in 1909. In it his mother says : 

"Now about this mining stock. I will never need It. But I beg of you to 
gIve Herby & Family some help. • » * About the stoclî J. 0. wanted me 
to sign some paper but I knew better as it would only cause trouble & I 
guess I know who helped me In many things. Wont slgn as I told him I 
owned no stock. But I beg of you do your best give no trouble; It was about 
our house because Carter arrangea after I pass out my chlldren get each a 
share inside of year not wait to they die. • • • " 

When ail the évidence is considered, the statement by the mother 
that she would never need the stock does not impel the inference that 
she intended to make a gift and not to permit the stock to be held 
as a security. If she had intended to relinquish ail her right to the 
stock, she would not bave said that after her death her children would 
each receive a share of her estate inside of a year, and not wait until 
they died. This is a reasonable view when we remember that, ex- 
cept for the shares hère involved, there appears not to hâve been 
enough property in the estate even to pay in fuU the legacy of $10,000 
left to the daughter, Violet. And furthermore, it is in évidence that 
Tane Barker claimed ownership of the stock up to the time of her 
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death, for Mrs. Edwards, to whose évidence the court below gave 
crédit, says that her mother, just a few days before she died, said 
that she owned the stock, that she had provided for one daughter in 
her will, and that the stock and whatever else she had was to be divided 
among the other heirs. 

We think it is unnecessary to refer at greater length to the testi- 
mony upon the question of the ownership of the stock. Whether Jane 
Barker gave the stock to David was purely a question of fact, dépend- 
ent for décision upon the credibihty of the witnesses ; and, there being 
ample substantial évidence in support of the conclusion reached, we 
will not disturb the décision made. 

[2] Appellant contends that there waç a lack of jurisdiction. Flor- 
ence Edwards sued as a citizen of CaHfornia, while défendants are 
citizens of Montana. It is said that this is an action to détermine 
title to stock and to hâve title to stock decreed in trust for the estate of 
Jane Barker, deceased, and that, therefore, ail the heirs and legatees 
of the estate are necessarily interested parties, and in no way antag- 
onistic to the claim of plaintiff, except David L. S. Barker, and that ail 
the heirs and the executor and executrix are indispensable parties. 

The property to which Florence E. Edwards allèges a right is that 
which belonged to a mining corporation, dissolved by opération of 
law; dissolution having occurred before the death of Jane Barker. 
The property itself is real estate. The certificate of shares may be 
the évidence of the ownership and the right to the possession of the 
certificates may be a subject of litigation, yet we believe that a stock- 
holder may assert her right without having to allège anything about 
the certificates of stock. As the legatee of Jane Barker, plaintiff, be- 
came invested with a title, légal or équitable, as it may be, in and 
to an undivided share of the property of the dissolved corporation, 
and we think she could assert her right in her own name as distinct 
from any right in the executor of tlie estate. By sections 3906 and 
6700 of the Revised Codes of Montana, directors of a corporation, at 
the time of its dissolution, become trustées of the creditors and stock- 
holders or members of the corporation dissolved, and hâve fuU power 
to settle the affairs of the corporation, and as such trustées are au- 
thorized to exécute ail grants of real estate owned by such corpora- 
tion. When a corporation is dissolved the District Court on applica- 
tion of any creditor of the corporation, or any stockholder, may ap- 
poh.t one or more persons to be trustées to take charge of the estate 
and effects thereof, and to collect the debts and property due and be- 
longing to the corporation, and to pay the outstanding debts thereof 
and to divide the moneys and other property that shall remain over 
among the stockholders or members. The sections referred to are very 
similar, respectively, to section 565 of the Califomia Code of Civii 
Procédure and section 400 of the Civil Code of Califomia. 

In Havemeyer v. Superior Court, 84 Cal. 327, 24 Pac. 121, 10 L. 
R. A. 627, 18 Am. St. Rep. 192, it was held that upon the dissolution 
of a trading corporation its property belongs, after payment of its 
debts, to those who were stockholders at the time of the dissolution. 
And in Rossi v. Caire, 174 Cal. 74, 161 Pac. 1161, the court held 
that where a corporation ceases to exist it is no longer capable of 
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holding the title or possession of property, but that it belongs to the 
persons who were its stockholders at the time it ceased to be a cor- 
poration, and the right of possession passes to the directors by force 
of the statute making them trustées to settle the corporate affairs, 
since such right must be necessary for that purpose. 

[3] It would seem that in Montana stockholders of a dissolved cor- 
poration become vested with a full title, légal as well as équitable, 
and that the liquidating trustées of a dissolved corporation hâve 
the right of possession, with full power of sale, but without title. But, 
however that may be, as against third persons our opinion is that 
stockholders of such a corporation stand as in a relationship of ten- 
ants in common, and may assert a légal as well as an équitable title. 
Payne v. Hook, 74 U. S. (7 Wall.) 425, 19 L. Ed. 260; Byers v. 
McAuley, 149 U. S. 609, 13 Sup. Ct. 906, 37 h. Ed. 867; Union 
Mill & Mining Co. v. Dangberg (C. C.) 81 Fed. 73. Section 4545 
of the Revised Codes of Montana provides that the grantee or devi- 
see of real property subjeet to a trust acquires a légal estate in the 
property as against ail persons except the trustées and those lawfuUy 
claiming under them. Again, section 4796 of the Revised Codes of 
Montana provides that a devise or legacy given to more than one 
person vests in them as owners in common, and it is well estab- 
lished by the authorities cited above that one owner or tenant in 
common may maintain an action for the protection of his rights in the 
property without joining his co-owners, and that the right of an 
heir or legatee to maintain an action in his own right will lie. Jel- 
lenik V. Huron, 177 U. S. 1, 20 Sup. Ct. 559, 44 L. Ed. 647. See, 
also, Waterman v. Canal Louisiana Bank, 215 U. S. 33, 30 Sup. Ct. 
10, 54 L. Ed. 80. 

In the decree raade by the court, the relief does not affect the rights 
of the executors or of any person except the défendant, David L. S. 
Barker. Whatever rights the executors may hâve, or the third par- 
ties who hâve liens may hâve, are preserved. This restricted relief 
granted protection of the individual rights of Florence Edwards and 
dispenses with the necessity for making the executors parties to the liti- 
gation, and, nothing having been determined which affects the rights 6f 
the executors, they are not indispensable parties, and J. C. E. Barker 
is not to be aligned as a party plaintiff herein. Nor do we believe 
the other heirs are indispensable or necessary parties. The décision 
in favor of Mrs. Edwards is not conclusive against them. If they are 
represented by executors so as to be bound by an adverse decree, 
they are not necessary parties, while if they are not so represented, 
obviously tliey cannot be bound by a decree to which they are not 
parties. 

It is quite évident from the record that J. C. E. Barker as executor 
was not willing to bring and carry on a suit to recover the shares 
due to Florence Edwards, and that David and his sister, Sarah Ford, 
are opposed to any recovery by Florence because in their answer 
they hâve denied her right, and denied that Jane Barker owned the 
stock. 

Believing that a just and proper décision was made, the decree is 
affirmed, with costs in favor of appellee. 
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CHICAGO, D. & G. B. TRANSIT CO. v. MOORB et al. * 
(Circuit Cuurt of Appeals, Sixth Circuit. June 30, 1919.) 
No. 3258. 

1. Evidence ®=3596(1) — Civil Actton— Pkepondeeance or Evidence. 

In a civil action, proof need not be beyond ail possible doiibt, but a pré- 
pondérance of the évidence, or a showing of a greater piobability, Is ail 
tliat Is required. 

2. Admiealtt <S=>118 — Review— Findino. 

A decree of the District Court In admirtilty, the testimony belng taken 
in open court, should be accepted on an appeal, unless the évidence clear- 
ly preponderates against it. 

3. Shipping <g=3lfi<>(4) — Carbiage of Passenqebs — iMPUBE Dbinkino Wateb 

— Evidence — S ufficien c y. 

On libel by a number of passengers on respondents' vessel, évidence Ueld 
sufficient to sustain a flnding that they were supplied with water iu- 
feeted wlth typhoid fever germs. 

4. Shipping <®=166(4) — Carbiage of Passengebs— Impube Wateb— Evidence 

— SUFFICIENCy. 

On libel s by passengers on a steamship, évidence held to warrant a flnd- 
ing that they contracted typhoid fever from drinlùng polluted water which 
was furnislîed by tlie vessel. 

5. Shipping <©='166(4) — Carbiage of Passengebs — Impube WateBi — Evidence 

— sufficiency. 

Evidence held to warrant a finding that one passenger on respondents' 
vessel contracted arthritis, resulting from an intestinal infection from 
drinking impure water furnished on the vessel. 

6. Shipping ©=5166(4) — Cabbiage of Passengebs— Impube Wateb— Evidence 

— Sufficiency. 

Evidence held to warrant a findlug that one passenger on respondents' 
vessel contracted typhoid fever resulting from impure drinking water 
furnished by the vessel, and that gallstones resulted therefrom. 

7. Shipping <©=»166(4) — Carisiaûe of Passengebs— Impuee Wateb— Evidence 

— Sufficiency. 

Evidence held insufficîent to warrant a finding that a passenger on a 
vessel, who became ill, suffered from typhoid or paratyphoid fever con- 
tracted from drinking impure water furnished by the vessel. 

8. Shipping <g:=»166(4) — Cabbiage ok Passkngeks— Impure Waïeb— Evidence 

— Sufficiency. 

A finding that a passenger on a vessel, as the resuit of drinking im- 
pure water furnished, contracted typhoid fever, whlch caused a rectal 
abseess, held warranted. 

9. Admiramy <S=>118 — Review— Ciecuit Coubt oï Appeals— Admiealtt 

Causes. 

The hearing of an adinlralty appeal in the Circuit Court of Appeals is, 
in View of the history of sueh appeals, and prier to the création of the 
Circuit Court of Appeals, treated as a hearing de novo. 

10. Damages c@=3l31(l) — Peesonal Injuries — Mkasube. 

An award of $1,500 for pain and sulïering in favor of passengers on 
a steamer, who contracted typhoid fever as a resuit of drinking Impure 
water furnished, held not excessive. 

11. Damages ©=3132(1) — Personal Injuby— Measuee. 

An award of $2,000 for past and future suffering, as well as $1,500 
for médical e.vpense, in favor of a passenger on a steamer who contracted 
typhoid fever, vi'hich resulted in gallstones necessitating an opération, 
held not excessive, where tlie wound made by the opération never healed, 
and a drainage tube had to be inserted, etc. 

(gr^For otlier cases sec saine topic & KBY-NUMBISK in ail Key-Numbered Dlgeeta & Indexes 
•Certlorari denied «SI V. S. M3, 40 Sup. Ct. 118, 64 L. Ed. — 



CHICAGO, D. <fe G. B. TRANSIT CO. V. MOOBH 491 

(259 F.) 

12. Damages ®=3l33 — Personal Injuries— Business Losses. 

An award of $7,500 for loss of time frorri buBlness In favor of a pas- 
senger on a steamer who contracted typhoid fever rcsultlng in gallstones. 
as the resuit of drinking impure water t'urnished, hcld not warranted, and 
It should be reduced to $1,000. 

13. Damages <©=>133 — Personal In.turies — Business Losses. 

An award of $7,00f) for loss of tlnie from business in favor of a pas- 
senger who contracted arthritls as a resuit of an intestinal infection caus- 
ed by drinking impure water furnished on respondents' vessel, held not 
an excessive award for the passenger's loss of time. 

14. Damages <S=130(1) — Personal Injuries — Measure. 

Where a pnssenger on a vessel who owned and conducted a grocory 
business contracted typhoid fever as a resuit of the impure drinking 
water furnished, causing loss of time, etc., held that an award of $7,500 
for pain, suffering, and expeuse and loss of time was excessive by $2,500. 

15. Damages <ê=46 — Personal Injuries— Items, 

Where two sisters, passengers on a steamer, contracted typhoid fever 
as a resuit of drinking Impure water furnished, held that they could re- 
cover for médical expenses, and the expeuse of nurses, though such sums 
were paid by their parents. 

16. HUSBAND AND WlKE <S=3209(4) PERSONAL INJURIES ItEMB. 

Where a passenger on a steamer contracted typhoid fever as a resuit 
of impure drinking water furnished, held that he mlght recover for the 
value of hls wife's services in nurslng him. 

17. Damages <S=3l.30(l) — Personal Injuries — Measure. 

On a libel by a passenger on a steamer who contracted typhoid as a 
resuit of impure drinking water furnished, held that an allowance of $216 
for médical services and drugs, plus $S0 for four weeks' services of the 
passenger's wife in nursing him, together witb an award of $250 for two 
months' loss of business, as well as an award of $2,000 for pain and sufCer- 
Ing, was not excessive. 

18. Admiealty <S=»118 — Review — Interest — Award. 

On a libel by passengers of a vessel who contracted typhoid fever from 
drinking water furnished, where the interlocutory decree and order of 
référence was dated June 28, 1917, and the master's report was dated 
May 25, 1918, held that, where it did not appear that delay resulted from 
the wrongful act of respondent owucr of the vessel, or that the discré- 
tion of the trial court had been abused, an award of Interest from the date 
of report only will not be disturbed. 

Appeal from the District Court of the United States for the South- 
ern Division of the Eastern District of Michigan; Arthur J. Tuttle, 
Judge. 

Libels by Charles T. Moore and others against the Chicago, Dnluth 
& Georgian Bay Transit Company, sole owner of the steamship South 
American. From decrees for libelants, respondent appeals. AfHrmed 
as to ail libelants save three. 

Chas. E. Kremer, of Chicago, 111., for appellant. 
Geo. E. Brand and Arthur Kilpatrick, both of Détroit, Mich., for 
appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Appellees, H in number, filed libels in 
rem for recovery of damages by reason of illnesses alleged to hâve 

@=3For otber ca«es see Eame toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Index»! 
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been caused by tainted food and contaminated water asserted to hâve 
been served to libelants while passengers on the steamer South Ameri- 
can on an excursion in July, 1915, from Détroit to Houghton, Mich., 
except that in Campbell's libel injuries to his daughter Elizabeth were 
alone involved, and that Ballard's was filed solely on account of injuries 
to his daughter Dorothy. Each of the 1 1 passengers in question was ill 
on the boat, and each on returning home developed a serious illness. 
The District Judge found that a comparatively small quantity of tainted 
duck and méat was negligently served to the passengers, and that con- 
taminated water was also negligently provided for them ; but, while ex- 
pressing a suspicion that some of the illnesses on the boat may hâve 
been aggravated by eating the tainted food or drinking the contami- 
nated water, was of opinion that libelants had not sustained the burden 
of proving that such illnesses were caused thereby, and accordingly 
denied recovery for illnesses on shipboard. It was, however, found 
as a fact that each of the libelants received from the contaminated 
water the disease germs which caused their illnesses after the return 
of the boat to Détroit ; the illness of nine of the libelants being found 
to hâve been typhoid fever, and in the case of each of the other two 
an illness closely allied to typhoid. There was interlocutory decree, 
wilh référence to a master commissioner to take testimony and report 
the nature of the respective illnesses and the respective damages there 
from ; the steamer being declared liable for ail illnesses "which might 
reasonably be traceable to impure drinking water partaken of on the 
trip." In Moore's case the steamer was expressly declared liable for 
the typhoid fever as also for a gallstone trouble, provided that trouble 
was found to be due to drinking the impure water. The commissioner 
found and reported that Moore's gallstones were so caused, and that 
the illness of each of the other hbelants might reasonably bave been 
caused by the furnishing of the impure drinking water on the trip; 
the illness of seven of the libelants being found to hâve been typhoid 
fever, those of Lawrence and Hudson "typhoid or paratyphoid," that 
of Town an "intestinal affection," and that of Mallotte arthritis. 
There was an award of damages to each libelant. The claimant and 
five of the libelants excepted to the report, and each party moved for 
a reopening of proofs. Ail exceptions and both motions were over- 
ruled, and final decree entered in accordance with the master's report. 

1. We hâve no difficulty in affirming the conclusion that contaminat- 
ed water was, during several hours at least, and through the steamer's 
négligence, provided for the passengers on the South American. 

The boat was provided with a sterilizer and a filter, and normally 
only steriHzed and filtered water was served to passengers. However, 
between 10:30 and 11 p. m. on Sunday, June 6th, the boat ran aground 
in Hay Lake (which is a broadening out of St. Mary's river), about 
12 miles below the Soo ; her sea cocks, from which water is supplied 
to the boat, being imbedded in the mud. She was not released until 
between 4 and 5 a. m. of the following day, which was Monday, June 
7th. Meanwhile the water in both ballast and fresh-water tanks had 
been exhausted for power purposes. When the boat was released 
water was pumped directly from the river into tlie fresh-water System, 
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wîthout heing sterilized or even filtered, and without any attempt to 
get rid of the mud in the sea codes except by blowing out with steam. 
This fresh-water System supplied ail the faucets in the staterooms 
as well as the drinking f ountains in the saloon. The ship's officers 
recognized the river water taken on as unfit to drink and did not 
themselves drink it. The crew were not allowed to drink it, and the 
faucet ordinarily available to them was wired up. The steward would 
not serve it on the table, and so no water was served at either break- 
fast or luncheon on the seventh. But neither the faucets in the state- 
rooms nor the fountains in the saloon were sealed, nor was any notice 
given to passengers that the water obtainable therefrom was not whole- 
some. In this the steamer was clearly négligent; for, as the District 
Judge well said, it could not be assumed that passengers would re- 
fuse to drink the water merely because it was roily. That it was 
drunk by many of the passengers is well established. Indeed, the non- 
service at table and the lack of ice water would naturally tend to in- 
crease the consumption of the available water. 

The record indicates that the water of the St. Mary's river at the 
point f rom which the water in question was taken was unfit for human 
consumption. The published report of the International Boundary 
Commission, investigating the pollution of boundary water s, found 
in 1913 that the water of that river was polluted by sewage not only 
f rom boats, but (below the American and Canadian Soos) by the pas- 
sage directly into the river of the sewage not only of both those towns, 
but of Steelton, practically a suburb of the Canadian Soo. In the 
neighborhood where the water in question was taken the colon ba- 
cillus was found in as small a quantity as one-tenth of a cubic centime- 
ter of water. This conclusively proved the water dangerous to drink, 
not because the colon bacillus causes fevers such as typhoid, for it does 
not, but because it is an intestinal germ, and its présence, to the ex- 
tent stated, shows the présence of excréta f rom fèces and urine ; and 
because the bacillus typhosus, or typhoid germ, which is said not to 
be capable of direct isolation in water (although there is seemingly 
évidence to the contrary), and which expelled in the fèces and urine 
of a patient (and thus where it exists accompanies the colon bacillus) 
furnishes, in the form of drinking water, the most potent source of 
typhoid infection, in the gênerai acceptance of the médical profession. 

[1-3] The commission's report referred to states that "acute out- 
breaks of typhoid [at the Canadian Soo] must always be expected" 
from the use there of the polluted water. It also refers to the "con- 
tinued excessive typhoid rate" of the American Soo, especially during 
the "navigation season" ; although it would appear from the appendix 
that conditions at the American Soo hâve been so much improved that 
there is practically no typhoid during the winter. The report of the 
Michigan State Board of Health shows what appears to be an exces- 
sively high death rate at the American Soo from 1900 to 1913. Thèse 
public reports should hâve been known to the steamer's management. 
In 1915 eight cases of typhoid at the American Soo were reported, 
one on June 4th. As opposed to thèse considérations are the facts 
that the water in question is not shown by actual analysis to hâve 
contained the typhoid germ, that other methods of infection (as by 
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Aies, mîlk, and otherwise) are possible, and that the possîbility of 
infection by other means than the water in question is not conclusively 
negatived. It must be conceded that the existence of the typhoid 
germ in the water taken from the river, and served on board the ship, 
is not proven beyond ail possible doubt. But such degree of proof is 
not necessary. A prépondérance of the évidence, a showing of greater 
probability, is ail that is required (Marbury y. Railroad Co. [C. C. 
A. 6] 176 Fed. 9, 99 C. C. A. 483) ; and in our opinion the évidence 
preponderates in favor of the final conclusion of the court below, 
which, indeed, we should accept, unless at least the évidence clearly 
preponderates against it. Monongaheîa Co. v. Schinnerer (C. C. 
A. 6) 196 Fed. 375, 379, 117 C. C. A. 193; Cleveland v. Chisholm 
(C. C. A. 6) 90 Fed. 431, 434.^ Indeed, there are several fe:i- 
tures which, taken together, persuasively point to that conclusion, in- 
cluding (a) the fact that so large a numbïer of typhoid cases was shown 
to hâve developed on the South American; and (b) that, so far as 
appears, there were no typhoid cases among the passengers on the 
North American (a sister ship of the South American), which passed 
over the course at approximately the sarne time, but which did not 
take water from the Soo river — a considération which we think not 
nullified by the fact that the North American's passengers were large- 
ly from Western Michigan ports, while libelants in large part took 
the steamer at Détroit, where typhoid is generally more or less en- 
démie, as is usually the case in large cities. 

We think the otherwise reasonable probability that the water in 
question contained typhoid germs in dangerous quantities is not over- 
come by the facts that the American Soo has had no épidémie of 
typhoid in récent years. and that the typhoid case of June 4, 1915, is 
not shown to hâve caused the infection hère in question. A conclu- 
sion based on such facts would overlook not only the continuing de- 
posit of sewage from the Canadian Soo, the danger from lake boats 
during the navigation season, the fact that a considérable number of 
typhoid patients remain "typhoid carriers" (and thus not improbably 
there were several at the American Soo, which continued to discharge 
its sewage into the river) for a long period of time after apparent re- 
covery from the disease (and so no longer reported as having it), 
meanwhile expelling the typhoid germs through the excréta;, it 
being assumed by compétent authorities that at least 50 per cent, of 
ail cases of typhoid infection are due to typhoid carriers. There seems 
no good reason for expecting the 1915 sewage deposit at the place in 
question to difïer materially in amount from that found in 1913, or 
for believing that its dangerous character had been eliminated. 

[4] 2. Fassing for the présent the case of Mallotte, who had ar- 
thritis, and the cases of Moore, Hudson, and Kay, whose fevers were 
complicated with other conditions, we hâve no difficulty in affirming the 
conclusion of the District Court that the serions illness of each of the 
other seven libelants after leaving the boat was due to contaminated 

i So far as seems niaterlal to the case as presented hère, the testimony pre- 
tIous to the accounting was taken in open court, that before the master com- 
mlssioner belng likewise so taUen, 
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water drunk on the boat ; and that in the case of ail of thèse seven, 
unless it may be Town, whose disease was found by the District Court 
to be an intestinal affection, each suffered from typhoid fever or a 
fever of a similar nature. In the case of nearly ail of the eleven 
libelants there is express testimony that they drank the water in 
question ; in the case of none of them does the évidence exclude such 
probability. Each of the seven libelants referred to was attended 
throughout his illness by a reputable local physician, and in each case 
(still qualifying as to Town) the disease was pronounced unquestionably 
typhoid, or of that nature, and treatment given accordingly. We must 
reject the respondent's contention that the testimony of thèse physi- 
cians is unreliable because based only upon clinical symptoms. Until 
a comparatively récent period ail diagnosis of typhoid fever has rested 
entirely upon clinical symptoms. Probably no continuous fever is 
better known to the médical profession generally. As is well known, 
it is essentially a disease of the intestine, usually marked by certain 
characteristic symptoms more or less clearly defined, including red 
spots on the abdomen, a long continued fever (with what is called a 
"step-ladder" température), which increases generally from day to day 
during the first two weeks or so, until the climax is reached (the fore- 
noon température being lower than the afternoon), after which the tem- 
pérature usually decreases from day to day for another two weeks or 
so. It is accompanied by dérangement of the bowels, including ulcér- 
ation of the intestine. In récent years the médical profession has, to 
a greater or less extent, made use of three laboratory tests, tending 
toward a more nearly absolute diagnosis. Thèse are (a) a count of the 
white blood cells, (b) the Widal or agglutination test, and (c) the blood- 
culture test. Thèse tests are confirmatory, and are especially valuable 
where the clinical typhoid symptoms are not strongly and character- 
istically marked. The Widal test is the one more commonly used; 
and the more prominent criticism is that in the cases bef ore us it either 
was not employed, or, if employed, usually did not make a positive 
showing. But it is generally conceded that a négative response to the 
Widal test is not inconsistent with the existence of typhoid. The 
most we would be justified in concluding from this record is that, in 
the absence of confirmation by such laboratory tests, a clinical diagno- 
sis of typhoid fever is not absolutely conclusive. But the rules of 
évidence in cases of this nature do not require absolute scientific cer- 
tainty ; and we think the testimony of the attending physicians es- 
tablishes, by a fair prépondérance of the évidence, the existence of 
typhoid or similar fevers. The record does not convince us that able 
and successful physicians, familiar with typhoid fever, are very likely 
to mistakenly diagnose and successfuUy treat other diseases as typhoid 
or paratyphoid. It is true that, in the case of each of several of the 
libelants, expert médical witnesses of high standing hâve expressed the 
opinion that, upon the hypothèses contained in the question submitted 
to them, the patient was not suffering from typhoid fever, but this, 
at most, raised only a question of fact; and in several of the cases 
the accepted hypothèses either did not accord with the weight of the 
évidence or contained éléments either dispvtted or nonexi.sting. 
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We cannot accept respondent's contention that the fevers clearly 
developed either toc soon or too late to connect them with the water- 
drinking on board the ship. The length of the period of incubation, 
or the time elapsing between the entrance of the germ into the aHmen- 
tary canal and the first symptoms of the disease, is variously given 
by médical witnesses. Some place it as low as 6 to 10 days, one as 
from 7 to 21 days. One witness for respondent says that if the patient 
takes a very diluted solution the incubation period may be as long as 
30 days. There is other testimony ail the way between thèse ex- 
trêmes, although perhaps the consensus would make the more usual 
average somewhere around 10 to 14 days. The first, or prodromal, 
symptoms, which consist gcnerally of a "below-par" or "run-down" 
feeling, frequently accompanied by headache, backache, and more or 
less fever, continue usually several days, sometimes' 10 fciays or 
more, before the patient feels ill enough to go to bed. Sometimes a 
patient is up and about even longer. In the case of Elizabeth Campbell 
(for some reason not reported as typhoid) a physician seems to hâve 
been called about June 23d or 24th. In her case there was a positive 
Widal test before June 28th. A physician was called for Dorothy 
Ballard on June 27th. She then had a température of over 103. Her 
case was pronounced a typical case of typhoid fever. Lawrence, about 
June 28th, consulted the same physician who treated Elizabeth Camp- 
bell. He then had no fever. On June 30th he had a fever of about 
100. On July 2d the Widal test was négative. The doctor diagnosed 
his case as either typhoid or paratyphoid, and gave him an antityphoid 
treatment, using a typhoid vaccine, whose results were very marked. 
Robinson called a physician on July 3d. He then had a température 
of 102, and had apparently been ill for 10 to 14 days. His clinical 
symptoms were typically typhoid, although the two Widal tests were 
négative. Town consulted a physician on June 14th. He was then 
suffering from infection of the bowels, and was confined to bed from 
July 9th to August 4th, after which he suffered a relapse, and was 
again confined to bed from August 17th to August 31st, thereafter 
receiving office treatment until September 18th, during ail of which 
period he carried a fever of from one to four degrees. His attending 
physician regarded his illness as f ollowing an attack of ptomaine poi- 
soning. There seem to bave been typhoid symptoms, although not as 
typical as in the case of the Woodfields, soon to be mentioned. As the 
court and master both characterized Town's ailment as an "intestinal 
affection," and as the attending physician so called it, it is unneces- 
sary to go farther. In the opinion of his attending physician the 
typhoid or paratyphoid condition overlapped the original intestinal 
affection. That such complaint could well hâve been caused by drink- 
ing contaminated water or eating diseased food is well within the 
testimony. 

The cases of Madeline and Marion Woodfield were the latest to 
develop. A physician (the same who attended Town) was called July 
17th. Each patient then had a high fever and had apparently been ill 
two weeks. The cases were reported as typhoid on July 21st, the treat- 
ment continued until August 17th, and the cases were regarded and 
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treated by the attending physician as typically typhoid. We see no 
occasion to question the conclusion of the District Court that thèse 
cases also resulted from the drinking of contaminated water on the 
South American. 

[5] 3. The Case of Mallotte. It is not claimed that Mallotte had 
typhoid fever. The claim is that he had arthritis, resulting from an 
intestinal infection from drinking the impure water f ollowing a probable 
disturbance caused by bad food. 

There was évidence tending to show that he drank the polluted river 
water and that he ate some of the tainted food. While on the boat he 
was attacked with dysentery, accompanied by headache and other pains. 
He was so ill that he was taken by train from Houghton to Détroit, 
where he lived. On June 11 th he consulted his family physician, who 
♦estifies that he then had évidences of internai infection. He continued 
to take office treatment until June 23d or 24th, when he was put to bed, 
and on July 5th was taken to Grâce Hospital, where he remained until 
July 26th. He had a severe and painful illness, accompanied by in- 
flammation of the joints, together with endocarditis and pericarditis, 
which latter affections did not entirely leave until about March, 1916. 
His attending physician diagnosed the case as arthritis, resulting from 
an intestinal affection due to something taken into the alimentary canal 
through the mouth; the physician testifying that in his opinion this 
infection could hâve been caused by drinking the impure water. There 
is testimony sustaining an inference that the bacillus coli introduced 
into the System in sufficient quantities might cause an infection capable 
of invading the joints. 

It is respondent's theory hère, as indicated by quotation from the 
testimony of one of its médical experts, that Mallotte doubtless had 
arthritis or articular rheumatism, and that this condition was actually 
due to an intestinal infection resulting from the boat trip ; but that it 
was not due to drinking polluted water (or, inf erably, to anything taken 
at the time into the system through the mouth), but to a "faulty élim- 
ination," or so-called autointoxication, resulting from change of cli- 
mate, environment, and température, which dammed up the poisons 
in his System (more particularly, according to the testimony of one of 
respondent's médical experts, in the lonsils, tliroat, teeth. and sinuses 
of the head), causing dysentery, headache, backache, and iinally arthri- 
tis. That the infection which caused the arthritis or articular rheuma- 
tism was also responsible for the heart affections is not challenged. 
The record thus présents merely a case of conflicting médical Iheory, 
as to just how the intestinal infection was caused. If the judgment of 
the attending physician is accepted, the conclusion of the master and 
judge should be sustained. As opposed to this, there is testimony that 
germs taken by the patient, while on the boat, directly into the ali- 
mentary canal through the mouth, could not hâve caused Mallotte's 
arthritis. This may be entirely true ; but the testimony to this effect 
is by no means convincing. On the other hand, there is, besides the 
testimony of the attending physician already alluded to, the undis- 
puted and undiscredited testimony of libelant, who was but 43 years 
cld when he took the boat trip in question, that he had never before 
259 F.— 32 
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had rheumatism nor any disease o£ the joints, nor grippe, nor colds, 
nor trouble of the tonsils, nor attacks of diarrhea, nor. any disease 
that he knew of except typhoid f ever 24 or 25 years bef ore ; that for 
20 years before the hearing he had had his teeth looked after three 
or four times a year; that he was never seasick, and that on the boat 
he was warmly and comfortably dressed. This condition of health, 
while not conclusive against respondent's theory of autointoxication, 
naturally tended against it. Considération of the testimony convinces 
us that we would not be justified in holding that the master and judge 
should hâve followed respondent's theory and testimony rather than 
that of libelant, or that the évidence decidedly preponderates against the 
conclusion below that Mallotte's arthritis "might reasonably hâve been 
caused by the furnishing to said libelant of impure drinking water on 
said trip." 

[ 6 ] 4. The Case of Moore. The illness of this libelant was compli- 
cated with an attack of gallstones. Respondent's spécial contention is 
that Moore did not hâve typhoid fever, that his illness was due entirely 
to gallstones, and that the latter were not caused by drinking contam- 
inated water. A careful review of the évidence convinces us that 
we would not be justified in questioning the conclusion of the court 
below that Moore suflfered from typhoid fever as the resuit of drink- 
ing the contaminated water on the ship, and that the gallstones were 
the direct and immédiate resuit of the typhoid. There is express évi- 
dence that Moore drank the river water on the South American. 
After his return from the trip, and about June 27th, he consulted a 
physician, who prescribed for him on that day and on the day follow- 
ing. Tha physician was called to the house about July 4th, when 
Moore had taken to bed. His température about the Ist of July was 
102 degrees. He was in bed four or five weeks. About 12 to 15 days 
after the fever began a consulting physician was called, who made a 
blood count, and pronounced the case "undoubtedly typhoid fever." 
The consulting physician did not appear as a witness, but the attending 
physician testified that "I didn't consider it necessary to hâve a Widal 
test made because I was so positive of my diagnosis without it. 
* * * There was no question about its being typhoid." It was 
so reported. The consulting physician f ound the gall bladder distended 
to several times its natural size, but advised against immédiate opér- 
ation on account of its danger in Moore's then condition. The dis- 
tension was reduced by ice-packs. Moore's convalescence was slow, 
and after spending two or three months in attempts at récupération 
he was stricken with an acute condition of the gall bladder, resulting in 
an opération on November 22d and the removal of a large number of 
gallstones. It appears that Moore had had two or perhaps three attacks 
of ptomaine poisoning before his trip on the South American, and 
that a month or so before that trip his physician, who was treating him 
for what is colloquially called "biliousness," suspected the possibility 
of gallstones, and accordingly had an X-ray taken, which disclosed no 
gallstones. The attending physician testified that "if they are genuine 
gallstones they would be detected by the X-ray." The médical testi- 
mony is to the efïect that gallstones are caused by clogging of the duct 
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reaching from the gall bladder to the intestine, and that such cloggîng, 
and the conséquent formation of calculi, may be caused by ptomaine 
poisoning or any one of several causes of infection, and that a patient 
may hâve gallstones for a long period of time without their présence 
being discovered. A médical witness for respondent testified that "the 
t)T)hoid f ever cannot produce the gallstones" ; but there is abundant 
évidence to the contrary. Indeed, the head of the Department of 
Medicine at Providence Hospital, Détroit, who, after examining 
Moore, advised the opération, testified that "one of the very common 
causes of gall bladder diseases and associated gallstones is typhoid" ; 
also that the time which elapsed between the latter part of June and 
November 22d was sufficient for the development of Moore's gall- 
stones. It was evidently his opinion that the gallstones in question 
were of récent formation. The surgeon who performed the opération 
gave it as his opinion, from the médical history, that the typhoid fever 
caused gallstones ; saying that the latter were of "the soft pulpatious 
type of gallstones that I should say had been short in their formation." 
The évidence clearly does not preponderate against, but strongly sup- 
ports, the conclusions of the master and judge. 

[7 I 5. The Case of Hudson. About June 26th this lihelant called a 
physician, who testified that the patient told him he had been ill about 
a week. The physician sent him to Harper Hospital, Détroit, on July 
9th, where he remained until August lOth, being attended by the physi- 
cian who sent him there. The master found that Hudson sufïered 
from typhoid or paratyphoid fever. He also found that during a part 
of the time when libelant was in the hospital sufïering from that fever 
he also sufïered from an internai inflammatory ailment, which the 
master concluded was merely a local condition, the eflfect of which 
upon the typhoid or paratyphoid was negligible. 

Respondent contends that Hudson did not bave either typhoid or 
paratyphoid fever, and that his illness was due solely to the inflam- 
matory ailment mentioned. The attending physician testified that the 
disease was typhoid or paratyphoid, and that the inflammatory con- 
dition mentioned was a récurrence of a chronic aflfection of several 
years standing, for which he had treated Hudson "off and on for 
probably three or four months previous" to the typhoid or paratyphoid 
fever, and that the condition referred to was merely local. The hos- 
pital record introduced before the master showed conditions admit- 
tedly due to, and treatment obviously for, this inflammatory ailment. 
The record présents a sharply defined question of fact as to whether 
he also had typhoid or paratyphoid fever. On the one hand, the at- 
tending physician testified positively that he diagnosed it as typhoid 
or paratyphoid and bas never varied his judgment. It was reported 
as typhoid on July 21, inferably at the instance of the attending phy- 
sician. On the other hand, a hospital interne in charge of Hudson's 
case testified that the latter did not hâve typhoid fever and was not 
treated for it. A pathologist of that hospital gave his opinion, from 
an exainination of the chart, that the patient did not hâve typhoid or 
paratyphoid and was apparently not treated therefor. This opinion 
was corroborated by two other expert witnesses, based upon an exam- 
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ination of the chart. At the hospital three Widal tests were made at 
the request of the attending physician, the last being made on July 
20th. AU were négative. An eminent physician called by libelant's 
attending physician as a consultant was not produced as a witness. 
The condition referred to did not appear in the testimony before the 
district judge. 

Upon a careful considération of the entire testimony, assuming that 
the attending physician believed he had a case of typhoid or para- 
typhoid, and giving due weight to the conclusion of the master and 
the district judge, we are unable to escape the conviction that the évi- 
dence clearly preponderates against the conclusion that libelant bas sus- 
tained the burden of showing that he sufïered from typhoid or para- 
typhoid fever due to water infection. We are thus bound to reverse 
the finding below. The Ariadne, 13 Wall. 475, 479, 20 L. Ed. 542; 
Western Transit Co. v. Davidson S. S. Co. (C. C. A. 6) 212 Fed. 696, 
701, 129 C. C. A. 232, and cases cited. 

[8] 6. The Case of Kay. There is testimony directly tending to 
show that this libelant drank the river water. On July 2d he consulted 
a physician, who pronounced his disease absolutely typhoid. His was 
the only case at Corunna. The physician, after stating Kay's symp- 
toms on July 2d, gave the opinion that he had been in a condition re- 
quiring a physician's care for a week or ten days previously. An 
experienced nurse, who attended him after July 12th, pronounced the 
case clearly typhoid. The fever, which after July 12th seems to bave 
run as high as 103, left him the last of July, pneumonia setting in, ac- 
cording to the testimony of the nurse (although the physician does 
not so state, but says Kay had bronchitis), on July 27th. The nurse in 
question seems to hâve practically ceased her attendance on July 31st 
by reason of her own illness. During Kay's illness a rectal abscess 
formed which was operated upon about July 26th (evidently the day 
before the pneumonia is said to hâve begun), Kay having been delirious 
on and several days before that date. It is undisputed that such an 
abscess could readily occur as a sequel to typhoid fever. There is, 
however, a large amount of expert médical testimony, in answer to 
hypothetical questions, to the effect that the abscess was not caused by 
the typhoid fever, but was itself sufficient to account for the clinical 
symptoms. This testimony, however, is apparently so largely based 
upon misapprehension of the entire history of Kay's illness (the chart 
introduced dated only from July 12th) as not to justify us, in view 
of the testimony of the attending physician and of the nurse, in dis- 
turbing the conclusion of the master commissioner and of the District 
Judge that Kay suffered from typhoid fever induced by drinking the 
contaminated water on the ship. 

[9] 7. We are asked to reverse the conclusion of the District Court 
that libelants hâve not sustained the Burden of proving that their ill- 
nesses on board ship were caused by eating tainted food. Respond- 
ent dénies our jurisdiction to review that subject for the reason that 
libelants hâve not appealed. Before the création of the Circuit 
Courts of Appeals it was the rule that on appeal in admiralty from 
the District Court to the Circuit Court the case was to be tried de 
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novo, without regard to whether appeal is taken by both parties or 
by only one. Irvine v. The Hesper, 122 U. S. 256, 266, 267, 7 Sup. 
Ct. 1177, 30 Iv. Ed. 1175. The act of Pebruary 16, 1875, 18 Stat. 
315, c. 17 (Comp. St. §§ 1585, 1586), restricted review by the Suprême 
Court of the rulings of the Circuit Court to such as were excepted to 
at the time and presented by bill of exceptions, as in actions at law. 
There has been a conflict of décisions as to the practice of the Cir- 
cuit Courts of Appeals in thèse respects. In Munson S. S. Une v. 
Miramar S. S. Co., 167 Fed. 960, 93 C. C. A. 360, on a review of the 
conflicting décisions, the Circuit Court of Appeals of the Second Circuit 
held that, on an appeal in admiralty from the District Court to the 
Circuit Court of Appeals, the whole case was open for trial de novo, 
and that the fact that one party did not appeal did not preclude the 
court from directing entry of decree favorable to him. In Reid v. 
American Ex. Co., 241 U. S. 544, 36 Sup. Ct. 712, 60 L. Ed. 1156, 
the Suprême Court, on review of the décision of the same Circuit 
Court of Appeals, in another case, held that the right to a trial de novo 
in the Court of Appeals still remained, under the authority of Irvine 
V. The Hesper, supra. The practice of the Circuit Court of Appeals 
for the Second Circuit as announced in Munson v. Miramar was sus- 
tained. We hâve treated the hearing of admiralty appeals in this court 
as of a de novo character. Western Transit Co. v. Davidson, supra, 
212 Fed. at page 701, 129 C. C. A. 232. But we hâve not had occa- 
sion to détermine whether a nonappealing party is entitled to a re- 
view of questions as to which he took no appeal. Whether the déci- 
sion in Reid v. Express Co., supra, was intended to make tlie rule 
adopted by the Second Circuit applicable to the other circuits is not 
clear. But, assuming that libelants hâve the right to a review of the 
question stated, we are of opinion that the évidence does not clearly 
preponderate against the District Court's conclusion. We find it 
unnecessary to discuss the évidence in this regard, especially in view 
of the careful considération given that subject by the District Judge. 

[10] 8. The Damages. Except in the case of Dorothy Ballard and 
Elizabeth Campbell, the decree below awards in each case $1,500 for 
pain and suffering due to typhoid fever. Compensation for suffering 
is incapable of mathematical computation; it dépends largely upon the 
judgment of the triers. Typhoid fever is, at the best, a serious disease. 
An award of $1,500 as actual compensation for pain and suffering is 
probably no more than would be given by either court or jury in a 
normal and individual case. The fact that several cases are involved 
in one proceeding can make no différence with the individual awards. 
We see no reason to disturb the judgment of the master and judge as 
to this f eature of damages, or to think it was intended as punitive. 

[11] In the case of Moore there was an additional award of $2,000 
for past and future suffering on account of the gallstone trouble, as 
well as $1,545.69 for médical expense incident to the typhoid fever and 
gallstone trouble combined. 

Both thèse awards are criticized as exorbitant, but we think they 
should be sustained. The record shows that foUowing the removal of 
the gallstones Moore remained in the hospital three weeks, that the 
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wound never healed, that a drainage tube had to be inserted, and a 
second opening made, which again failed to heal. At the time of the 
hearing below, nearly two years after the opération, the wound was 
still open and discharging, requiring daily dressing, and, when it oc- 
casionally healed, to be reopened. It need scarcely be said that an 
open wound of that nature, doubtiess due to infection of some kind, is 
a serious condition, and we cannot pronounce excessive an award of 
$2,000 therefor. 

The médical expenses include doctor's bills of $436.50, hospital ex- 
pense and nurses' bills aggregating $284.19, a trip to Northern Michi- 
gan to recuperate, under orders of the physician, costing $225, and 
the expenses of a trip South for the same purpose, amounting to about 
$600. The master found that thèse expenses were reasonable in 
amount, and were made necessary by the typhoid fever and gallstone 
trouble. Thèse items are criticized as being allowed on the mère state- 
ment "of Mr. Moore that he had paid the same," but that there was 
no proof as to what the services consisted of, or whether they were 
necessary or the amounts reasonable. Moore produced direct proof 
of the actual payment of each of the claimed disbursements. The nat- 
ural inference is that in the case of physicians, nurse, and hospital 
bills he paid the charges made. The entire history of the illness was 
before the master, who (as well as the judge) presumably had some 
knowledge of the reasonableness of such charges, especially in Détroit ; 
and, in the absence of spécifie criticisms that the bills paid, were ex- 
orbitant, we think the gênerai objection urged should be disregarded. 

[12] As to business damages: At the time of his illness, and until 
and at the time of the hearing below, Moore was agent of a company 
in selling time recorders on a 23 per cent, commission basis, maintain- 
ing at his own expense an office at Détroit. He was awarded $7,500 
for loss of his time and services to his business from the latter part 
of June, 1915, to the middle of December, 1915, and $3,500 for addi- 
tional salaries paid to salesmen after his retum to his business, made 
necessary by his inability to do his usual work. Nothing was allowed 
for impairment of future earning capacity, the master not being sat- 
isfied that future capacity was impaired. The brief of respondent's 
counsel does not criticize the award for additional salaries, and we think 
it not open to criticism. There was clear évidence that the salaries 
paid by Moore in 1915 and 1916 alone were $3,556.09 more than if on 
the 1914 basis. In 1917 the excess was greater than for 1915 and 1916 
combined. The award for loss of time and services from June to 
December, 1915, is defended largely upon two propositions: (1) There 
is testimony that Moore's services were worth $15,000 a year, the dis- 
trict sales manager testifying that his company could afïord to pay 
him that ; and (2) that Moore had individually, from July 1, 1909, to 
July 1, 1910 (without employing salesmen) sold $87,000. Moore has 
apparently given the best detailed data available, which however, related 
only to the years 1914, 1915, and 1916, and the first eight months of 
1917. Excluding, as seems fair for purposes of comparison, the "re- 
pair account" (both receipts and disbursements), it appears that in the 
calendar year 1914 (said to hâve been a very poor year) the gross com- 
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missions amounted to $5,838.47, the expenses to $2,744, leaving net 
profit $4,094.47. For 1915 the gross commissions were $17,898.24, 
expenses $3,832.97, net profits $14,065.27. (It is to be noted that the 
sales for the second half of 1915 were nearly double those for the first 
half.) For the year 1916 the gross commissions weré $23,265.50, the 
expenses $5,372.12, net profits $17,893.38. For the first 8 months of 
1917 gross commissions were $14,398.44, gross expenses $9,321.72, 
net profits $5,076.72 ; or, on a 12 months basis, $7,615.08. The salaries 
for 1917 (the year in which the United States entered the war) are so 
far in excess of those for the two preceding years as to suggest an 
increased proportionate expense, perhaps reflected in some measure in 
the fact that the office rent, which in 1914 and 1915 had been $384, 
and in 1916 $545, was in the eight months of 1917 $930. It thus ap- 
pears that the net profits for 1915 and 1916 averaged something more 
than $15,000 per year, and that the gross commissions for the second 
half of 1915 were but $1,273.46 less than for the corresponding period 
of 1916, when sales seem to hâve reached the high-water mark. We 
therefore think that an award of more than $1,000 for loss of gross 
earnings for the approximately six months of 1915 in question would 
be merely conjectural. The award should be reduced accordingly. 

[13] In the case of Mallotte the master allowed illness expenses 
totaling $721.40. Respondent's brief does not criticize this allowance 
except as to an item of $50 for drugs, which criticism we think without 
merit. This award should stand. The master also allowed $4,000 
for pain and sufl^ering, past and future. This item again is not 
criticized in counsel's brief, and we think it a reasonable allowance. 
Mallotte was not out of the house until Labor Day, and used crutches 
or a cane until December first. At the time of the hearing below he 
was still obliged to "watch his hèart" and could not safely run. He 
still had fréquent trouble with his knee. As to business damage: 
Libelant was a manufacturers' agent in the sale of automobile materials, 
maintaining an ofiîce, but without any sales assistants. His business 
was entirely personal, and depended upon direct solicitation. The 
master found that Mallotte's services were lost partially from June 11 
to June 20, 1915, entirely from June 20th to September 15th, and 
that from the latter date to December Ist he was able to perform only 
a part thereof, and that the fair and reasonable value of his time and 
services lost was $7,000. We think this award should be sustained. 
The undisputed proof of damages is practically a mathematical dém- 
onstration. Commissions were received as the resuit of business placed 
the previous year. On this basis his commissions for 1913 were $13,- 
679.27; for 1914, $9,944.35; for 1915 (business placed in 1914), 
$13,067.32; for 1916, $6,926.55 (this latter was practically the resuit 
of five months' work'in 1915, previous to Mallotte's illness); for 
1917 (business placed in 1916), $16,000. The détails brought out by 
both direct and cross-examination fuUy established the propriety of ac- 
cepting thèse figures as the basis of business damage. The award in 
this respect also should be confirmed. 

In the case of Townthe. master allowed doctor's bill $25.50, drugs 
$22.50, value of 18 weeks' time and services as secretary of a lumber 
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corporation, and $1,500 for pain and suffering. The only allowance 
criticized is the item for drugs. The criticism is entirely without merit. 
lyibelant testified, approximating from memory, that he paid "between 
$20 and $25." As stated, the master "split the différence." The award 
to Town should be.confirmed. 

[14] In the case of Kay there was awarded on account of physi- 
cian's bill, hire and board of nurses, and extra maid for housework 
amounts totaling $366. We tliink the objections to thèse items are not 
well taken. There was also awarded for pasc pain and suffering $2,500, 
for future suffering $1,500, for loss of time and services in conducting 
a retail grocery business $40 a week for 15 weeks' total disability, and 
$20 per week for 20 weeks semi-total disability, thèse two items 
amounting to $1,000. For permanent impairment of earning capacity 
there was awarded the further sum of $2,500. 

As to the allowances for pain and suffering and permanent impair- 
ment of earning capacity : Kay was confined to his bed from July 3d to 
September 15th (he was much of the time critically ill); he did not 
leave the house until a month later; he has not been entirely well 
since. He testifies that it was not until March, 1917, that he was able 
to run his business as before, although not then in his former health. 
He paid $676 for additional help at the store during his illness. At 
the time of the hearing below he had a blood pressure of 198. His 
Personal efficiency was then estimated by him at about 50 per cent, of 
normal. He suffers from an impairment of memory as well as of 
physical strength. His physician thinks he ought to retire from busi- 
ness. 

The difficulty lies in determining how much of this impairment and 
physical suffering is due solely to the typhoid fever and conséquent 
illness. Kay was 53 years old whén he made the trip. He testifies 
that he had had rheumatism off and on for three or four years. Frorm 
July 22 to September 16, 1912, he was treated for articuiar rheumatism, 
involving both knees and both ankles. He was confined to the house 
a considérable time, and had to use crutches when he got out. He was 
treated by a physician for a cold in 1913; and in February, 1915 
(four months before the trip), he was treated for "an attack of indi- 
gestion due to fermentation of f ood in the bowels." Kay says he had 
the grippe. The physician says there was good recovery from ail the 
aliments he treated. 

Kay had a retail grocery business with a stock of about $3,200. He 
was the sole proprietor. He attempted to give his annual sales. As 
construed by respondent's counsel, they appeared to range from $12,000 
to $20,000 per year, on which he thought he earned a net profit of 
10 per cent. Libelant's counsel construes the testimony as meaning 
that during his illness the lessened sales ranged between the figures 
stated. It is not clear which interprétation is correct. He permanently 
lost many customers, and his business had fallen off to a considérable 
extent at the time of the hearing. The estimate that his services to his 
business were worth $40 per week is more or less impaired by the facts 
(a) that before he was ill he was in the habit of drawing from the busi- 
ness but $15 a week, plus $8 to $10 worth of provisions, and there is 
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no évidence that his stock or the value of the business increased ; (b) 
that while he promised to produce his books he for some reason failed 
to do so ; and (c) that the highest salary he seems ever to hâve received 
viras $35 per -wtek, earned for less than a year managing the business 
of another, at a period of from 6 to 10 years before lie made the boat 
trip, and when he was younger and presumably capable of earning 
better wages. 

In this uncertain state of the record, we think justice will be more 
nearly donc by reducing the aggregate allowances for pain and suffer- 
ing, business loss, and permanent impairment of business capacity from 
the $7,500 allowed to $5,000. 

In the case of BUzabeth Campbell there was awarded a gross total 
of $305.95, including the bills of three physicians amounting to $84, 
the bill of a nurse $165.50, board of nurse $42, drugs $14.45. It was 
stipulated that if the father were called as a witness he would testify 
that he had made the expenditure stated. The commissioner found 
that ail were actually and necessarily incurred and were reasonable in 
amount. We see no occasion to disturb this award, in the absence of 
any cross-examination of the witness, or of any objection made to the 
items at the time the record was made, or of any testimony in dispute 
of the fact of payment (which seems to hâve been agreed to), or the 
reasonableness of the items. What we hâve said in the case of Moore 
seems pertinent hère. 

In the case of Dorothy Ballard the total award was $422, consisting 
of doctors' bills $117, nurse's compensation $200, nurse's board $40, 
drugs $40, and long distance calls, telegrams, and incidental expenses 
in connection with said illness $25. Hère again there was no cross- 
examination, and, so far as we hâve seen, no critcism of the items be- 
fore the master. What has been said with référence to the Elizabeth 
Campbell case applies generally hère. The spécifie criticisms made in 
the Ballard case do not impress us as meritorious. This award also 
should be confirmed. 

[15] In the case of the Woodfield sisters there was an award to each 
of $1,500 for pain and sufïering, and $98.25 as one-half the expenses 
for physicians and nurses. The two were ill at home at the same time, 
and we see no objection to this division. In the case of one of them 
there is an allowance of $20 for the services of help in the home dur- 
ing the illness. Notwithstanding the conflict of authority, we think 
the fact that libelant's parents, or one or the other of them, paid the 
doctors' and nurse's bills and the charges of the woman who helped 
should not preclude recovery. Styles v. Decatur, 131 Mich. 443, 448, 91 
N. W. 622; Wells v. Minneapolis Ass'n, 122 Minn. 327, 333, 142 N. 
W. 706, 46 Iv. R. A. (N. S.) 606, Ann. Cas. 1914D, 922; note to N. 
C. & St. %,. Ry. v. Miller, 67 L. R. A. at pages 90, 91 ; 8 Ruling Case 
Law, p. 555. One of the sisters was allowed $75 for loss of earnings 
as a music teacher. We think this justifiable. The awards in both 
thèse cases should be affirmed. 

[16] In the case of Lawrence there was an allowance of $1,500 for 
pain and sufïering, $115.50 for médical services and cost of trip to re- 
cuperate, $400 for loss of eight weeks' time, at $50 per week, in the 
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conducting of a prînting business which Lawrence owned and man- 
aged. None of thèse items is, in our opinion, subject to criticism, and 
none seem to call for discussion. There was also an allowance for 
six weeks' nursing by libelant's wife at $20 per week. We think an 
allowance proper under the authorities cited with référence to the 
Woodfield cases. The amount is criticized as excessive. The attend- 
ing physician, on cross-examination, testified that had a nurse been 
employed an attendance of at least two weeks would hâve been re- 
quired, and that the minimum charge for doing the sort of work which 
Mrs. Lawrence did would be $25 a week. Lawrence was in bed with 
typhoid four weeks, he spent some time on a trip to recuperate, and 
remained at home for a time after his return from the trip before 
returning to business. The master might well conclude that a patient 
ill in bed with typhoid fever required nursing, and there is no room for 
criticism of an allowance of four weeks' services at the rate allowed. 
We are disposed to yield to respondent's criticism as to the surplus of 
$40, in the absence of any testimony, called to our attention or found 
by us, indicating that more than four weeks' nursing was necessary. 

[17] In the case of Robinson the master allowed payments for méd- 
ical services and drugs totaling $216, plus $80 for four weeks' service 
of libelant's wife in nursing him. Aside from the gênerai objection 
already passed upon herein, that no recovery can be had for the wife's 
services, the only definhe criticism upon either of thèse items is that 
the proof of the amount paid for drugs was insufficient. We think 
the proof sufficient. Libelant testified that he kept no account of the 
payments, but thought they amounted to about $25. The award to 
libelant of $250 for two months' loss of business in soliciting life In- 
surance, whose annual income averaged $1,500, was amply justified. 
There was an award of $2,000 for pain and suffering and an alleged 
serions permanent physical impairment. There was substantial évi- 
dence of such impairment. The master apparently took into account 
libelant's advanced âge, and made what would seem a conservative 
allowance, which amounts to but $500 beyond the usual allowance for 
pain and suffering. The awards in this case should be confirmed. 

9. In the case of several of the libelants we are asked to increase the 
allowance of damages made by the court below. Upon this subject we 
think it enough to say that, assuming that we hâve power to do so 
(referring to the discussion in the seventh paragraph of this opinion), 
we are not convinced that the évidence preponderates in favor of 
higher awards than made by the master and District Judge. 

[18] 10. Interest. The interlocutory decree and order of référence 
was dated June 28, 1917; the master's report was dated May 25, 1918. 
The final decree allowed interest on the varions awards from the last- 
named date ; exception to the report, for the reason that interest should 
hâve run from the date of the interlocutory decree, being overruled 
by the District Judge. We think this action should not be disturbed, 
notwithstanding the master's supplemental report states that the dam- 
ages found were fixed as of the date of the interlocutory decree. The 
allowance generally in the fédéral courts of interest on damages is not 
an absolute right. The gênerai practice in admiralty is to allow in- 



FARAONE V. UNITED STATES 507 

(259 P.) 

terest from the date of the filing of the commissioner's report (Gt. 
Lakes Towing Co. v. Kelley Island %,. & T. Co. [C. C. A. 6] 176 Fed. 
492, 498, 100 C. C. A. 108), but the question of its allowance, including 
the period from which it shall run, rests largely in the discrétion of 
the court which passes upon the subject (The Scotland, 118 U. S. 518, 
6 Sup. Ct. 1174, 30 L,. Ed. 153); and this discrétion will net be 
reviewed unless it has been palpably abused (Gt. Lakes Towing Co. v. 
Kelley Island Co., supra). On this subject the District Judge said: 

"I hâve carefully considered the findings of the comralssloner on the sub- 
ject of damag^es and fuUy agrée therewlth. No undue delay ensued between 
the date of the interlocutory decree and the tlme of the hearlng before the com- 
missioner or of the filing of his report; It does not appear that the wrongful 
acts of the respondent were deliberate or wlUful; nor does any other reason 
for the allowance of Interest upon the damages appear. Therefore no such 
interest will be allowed prier to the filing of the commissioner's report." 

It surely cannot be said that the discrétion vested in the court below 
has been palpably abused, and the action had upon that subject should 
not be disturbed. We find nothing to the contrary of this conclusion 
in the décision of this court in Thompson Towing, etc., Ass'n v. 
McGregor, 207 Fed. 209, 221, 124 C. C. A. 479. That case involved 
considérations not présent hère, viz. the appfication of the rule as 
to interest adopted by the state under whose statute damages for 
wrongful death are recovered in the court of admîralty. 

It results from thèse views that the decree of the District Court 
should be sustained except in the respects in which a contrary con- 
clusion is announced herein, and that for reasons specially stated here- 
in the decree should be reversed and the record remanded to the Dis- 
trict Court, with directions to enter a decree in accordance with this 
opinion. 

The appellees other than Hudson, Moore, and Kay will recover 
their costs of this court. The appellant will recover against the three 
libelants last named each one-eleventh of its costs of this court. 
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L Intkrnal Revenue ®=»47 — Liqxtob Tax— Evidence— Sufficibnct. 

Evidence held to warrant defendant's conviction on the charge that he 
was earrying on a retall llquor business wlthout having pald the required 
spécial tax. 

2, Ceiminal Law <S=>330 — Evidence— Défensive Matteb Peculiarlt With- 
iN Knowledge of Défendant. 

Where défendant was chargea with earrying on the business of a re- 
tall llquor dealer wlthout having obtalned a fédéral license and pald the 
spécial tax, the government need not prove the nonpayment of tax, for 
the matter was pecuUarly wlthin the knowledge of défendant, and he 
might prove payment wlthout Inconvenience. 

®=5}For other cases see same topio & KEY-NUMBBR in ail Key-NumberoJ Dlgests & Indexe» 
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8. Internai, Revenue <S=j47 — Liquob Tas— Evidence— Réputation. 

In a prosecutlon for carrylng on the business of a retail Uquor fleaierr 
without havlng paid spécial fédéral tax, the refusai of the trial court to 
allow proffered witnesses to testify as to whether they hnd ever heard of 
liquor belng sold at defendant's place of business cannot be held errer, 
vphere the record did not disclose the opportunlty such witnesses had for 
knowlng the defendant's réputation or the réputation of his place of 
business. 

4. iNTEBiNAL REVENUE ®=47 LiQUOR TAX INSTRUCTIONS. 

In a proseeution against défendant, a grocer, for carrylng on a retail 
liquor business without paying the spécial fédéral tax, a spécial charge 
that, If the sales testifled to by the prosecuting viàtness were made by 
defendant's clerk, it was neeessary to prove that the clerk was his agent 
and acted with his knowledge, was properly refused, for, while défend- 
ant could not be convicted on proof of sales made by his clerk without 
his knowledge, yet the vital question in the case was not whether any par- 
ticular sales were made, but whether défendant was carrylng on the busi- 
ness of retail liquor dealer without payment of the spécial tax, and hence 
the request was predicated on a false Issue. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Nick Faraone was convicted of carrying on the business of retail 
liquor dealer without having paid the spécial tax required therefor by 
fédéral law, and he brings error. Affirmed. 

Clarence Friedman, of Memphis, Tenn., for plaintiff in error. 
Wm. D. Kyser, U. S. Atty., of Memphis, Tenu. 

Before KNAPPEN and DENISON, Circuit Judges, and HOLLIS 
TER, District Judge. 

HDLLISTER, District Judge. The plaintiff in error, Nick Fara- 
one, herein called défendant, was tried on an indictment charging that 
in 1917, at Memphis, Tenn., he "did carry on the business of a retail 
liquor dealer without having paid the spécial tax therefor, as required 
by law," and was convicted and sentenced to imprisonment, and to 
pay a fine. 

At the trial there was évidence tending to show that in September, 
1917, J. W. Harris, of Savage, Miss., riding in his automobile to Mem- 
phis, purchased at defendant's grocery at Memphis, from défendant 
himself a half pint of whisky, for which he paid $2 ; that again, in Oc- 
tober or November, 1917, he stopped at defendant's store and bought 
a half pint of whisky from defendant's clerk; and that on each occa- 
sion the whisky was taken from the same place behind the counter 
in the store. 

A deputy United States marshal testified that in December he found 
in the lot in the rear of defendant's grocery, and about 50 feet there- 
from, sunk in a hole in the ground, a barrel in which were two sacks 
containing about 40 half pint bottles of whisky, and in a room adjoin- 
ing the grocery about 500 empty half pint bottles. A détective of the 
city of Memphis, who was with the deputy marshal, corroborated 
him, and said also that in the cellar of the house, and in the lot, there 
were several barrels sunk in the ground similar to the barrel in which 
the whisky was found. 

^=9For other casea see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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No référence need be made to defendant's testimony, except to say 
that he denied having sold any whisky to Harris or to any one, and 
said that he had not authorized his clerk to sell whisky. 

[1] From ail the testimony in the case, the jury was amply justified 
in finding that the défendant earried on the business of retail liquor 
dealer at the time and place charged. 

[2] The government made no ofïer to prove the averment in the in- 
dictment that the spécial tax required by law was not paid, and the de- 
fendant made no référence to the subject in his testimony. It was evi- 
dently assumed by court and counsel that proof of such a négative 
averment is not required. The assumption was justified by the author- 
ities and on reason. If payment had been made, the fact was peculiar- 
ly within defendant's knowledge, and he could hâve shown it without 
inconvenience. He could thereby hâve prevented any proceedings 
against him, or could hâve brought them to an end at any time. The 
subject is discussed at length in 2 Chamberlayne's Evidence, § 983, 
with références to many cases. See, also, 1 Greenleaf on Evidence, § 
79 (16th Edition), and cases direcdy in point; Williams v. People, 121 
111. 84, 11 N. E. 881 ; People v. Boo Doo Hong, 122 Cal. 602, 55 Pac. 
402; State v. Foster, 23 N. H. 348, 55 Am. Dec. 191 ; State v. Shaw, 
35 N. H. 217; Wheat v. State, 6 Mo. 455. 

[3] It is claimed, however, that error intervened because the court 
would not permit each of three certain witnesses, concerning whom the 
record tells us nothing cxcepting their names and that they had testi- 
fied to defendant's "good character," to answer the question "Whether 
he had ever heard of any whisky being sold at defendant's place of 
business." Who thèse three profïered witnesses were, and what oppor- 
tunities they had of knowing defendant's réputation or the reputatioi/ 
of his place of business, are not disclosed by this record. 

It is elementary that réputation can only be proved by those who 
hâve the means of knowing it. Thèse must show, either on direct or 
cross examination, their sources of knowledge before they can, in any 
event, become qualified to testify. 

Assuming that thèse witnesses, having been permitted to testify as 
to defendant's gênerai "good character" (of course, they could only tes- 
tify as to réputation) in the community in which he lived, had shown 
sufficient qualifications for that purpose, and assuming, further, for 
the purposes of this opinion, that the question put would hâve been 
permissible if a proper foundation had been laid for it, it is sufficient 
to say that it does not appear from the showing made or oflFered that 
thèse witnesses had such familiarity with defendant's place of busi- 
ness as would bave rendered their testimony on the subject compétent 
or material. There was no error in sustaining the objection to the 
question. 

[4] The gênerai charge of the court was not excepted to, and pre- 
sumably covered the law of the case. After that charge, however, de- 
fendant's counsel asked the court to give a spécial charge: 

"That If they dld not belleve that the whisky was purchased by Harris 
from défendant, but dld belleve that Harris purchased the same from his clerk, 
in order to convlct the défendant the Jury must further be satisfied from the 
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erldence that the clerk who made the sale, made It as his agent, and wlth 
the knowledge of the défendant." 

The court refused to so charge, and instead said to the jury: 
"In that connection I Instruct you that if you flnd beyoud a reasonable 
doubt that the défendant had and kept intoxicatlng liquors for sale at his 
place of business and you further flnd that at both sales testified to by gov- 
ernment wltnesses the défendant was not présent and you also find that bis 
clerb made both sales, in the conduct of defendant's business while the lat- 
ter was absent, in such circumstances it would not be necessary to prove that 
défendant had actual knowledge of either or both sales, in order to establi'Sh 
his guilt." 

To the refusai to charge as requested, and to this charge as given, 
counsel duly excepted and assigned errer. 

The trial judge was right in refusing to give the charge asked for 
and in charging the jury as he did. The vital question in the case was 
not based alone on any particular sale or sales of whisky by the de- 
fendant himself or by his clerk. The question was whether, at the time 
and place charged, the défendant carried on the business of à retail liq- 
uor dealer. Facts shown by the évidence other than the sales them- 
selves were involved in the solution of that question. 

There are many cases in which it is held that charges of law-break- 
ing by the sale of liquor cannot rightfully be made against a principal 
because of sales by his clerk without the principal's knowledge or con- 
sent. This is no more than saying that a man who is innocent of an 
offense cannot be rightfully convicted of having committed it. The 
charge asked for was predicated on a false issue, to the exclusion of 
the real issue in the case. The sales themselves were but items of évi- 
dence to be considered by the jury, together with the other évidence, in 
determining whether or not the défendant was carrying on a retail 
liquor business. 

Two sales of whisky by a clerk in a grocery, without the consent of 
the owner and without his authority, would not, of course, make de- 
fendant's grocery a place in which he was also carrying on a retail 
liquor business ; but two sales of whisky by his clerk, though without 
his knowledge of the particular sales, tending to show, with other évi- 
dence, that those two sales were part of many others in the past, and a 
part of many others to be made in the future, were probative of the 
charge that the défendant was carrying on a retail liquor business. 
Ànd it is quite immaterial, if true, that défendant did not know of 
thèse two particular sales or that he had not authorized them to be 
made. The vice in the requested charge is that it singled out partic- 
ular circumstances, while omitting ail référence to others of impor- 
tance. It is not error to refuse such a charge. Railway Co. v. Leak, 
163 U. S. 280, 16 Sup. Ct. 1020, 41 L. Ed. 160; Coffin v. U. S., 162 
U. S. 664, 16 Sup. Ct. 943, 40 L. Ed. 1109; Railway Co. v. Svedborg, 
194 U. S. 201, 24 Sup. Ct. 656, 48 L. Ed. 935 ; Railway Co. v. Ives, 144 
U. S. 408, 433, 12 Sup. Ct. 679, 36 h. Ed. 485. 

It thus being shown that the trial judge committed no errors in the 
particulars assigned, the judgment below will be affirmed, at the costs 
of the plaintiflf in error. 
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BRAFFORD v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit July 2, 1919.) 

No. 3272. 

L Famé Pketbnses iS=35 — Peesonification of Officeb op United States 
— Indictment. 

Uiider Crlminal Code, § 32 (Comp. St. § 10196), It Is an offense If one 
pretending to be an offieer of the United States obtalns property in sucli 
pretended character, and henee an indictment charging that accused 
fraudulently obtalned money and property by falsely representing hiin- 
self to be an offieer and employé of the United States Is sufficient, though 
not further alleging that accused toolc upon himself to act as such offieer 
and while so acting obtained property. 

2. False Pbetenses <S=>.38 — Variance. 

Where an indictment charging that accused, falsely representing him- 
self to be an offieer of the United States, obtalned money and property 
from the lyockwood Automobile Company and the Owl Auto Company, 
there was no variance between the indictment and the proof, that showed 
that the flrst-named automobile company was a corporation, while the 
latter was merely a trade-name under which an individual carried on 
his business. 

3. False Pbetenses i®=49(1) — Obtaining Monet bt Representing to be 

Ofticer of United States— Evidence — Sufficienct. 

In a prosecution under Crlminal Code, | 32 (Comp. St. § 10196). against 
one who gave a worthless check for gasoline which he obtained on Sun- 
day despite "war tlme régulations, by representing that he was a govem- 
ment inspecter, called to inspect hoof and mouth diseased cattle, at a 
point to reach which he claimed not to bave sufficient gasoline, évidence 
held to warrant plaintiff s conviction ; it being iinmaterial whether or not 
there was a government offieer by the title assumed. 

4. False Peetensks <g=»19 — Obtai.mng Pbopebit bt Falseilt Represent- 

ing TO BE Ofticer op the United States — Défenses. 

Where défendant obtained gasoline on Sunday despite war tlme régu- 
lations, representing that he was a government Inspector, and the check 
he gave for the same was dishonored, it Is not essential to conviction 
that the seller should hâve parted wlth the property on the crédit of 
the United States; it belng enough that the seller would not hâve ac- 
cepted check from a stranger, but that he belleved the check would be 
paid in view of defendant's représentations. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

E. K. Braiïord was convicted of a violation of Criminal Code, § 
32, and he brings error. Affirmed. 

Ralph Davis, of Memphis, Tenn., for plaintiff in error. 

Wm. D. Kyser, U. S. Atty., of Memphis, Tenn. 

Before KNAPPEN and DENISON, Circuit Judges, and HOL- 
EISTER, District Judge. 

KNAPPEN, Circuit Judge. Section 32 of the Criminal Code of 
the United States (U. S. Comp. Stat. § 10196), as construed in United 
States V. Barnow, 239 U. S. 74, 36 Sup. Ct. 19, 60 h. Ed. 155, pro- 
hibits two offenses: (1) With intent to defraud either the United 
States or any person, the falsely assuming or pretending to be an offi- 

©=»For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered DIgests & Indeie* 



512 259 FEDERAL REPORTEB 

cer or employé acting under the authority of the United States, or 
any department, or any officer pi the government thereof, and taking 
upon oneself to act as such; and (2) with intent to defraud either 
the United States or any person, the falsely assuming or pretending 
to be an officer or employé, etc., and in such pretended character de- 
manding or obtaining from any person or from the United States, or 
any department, or any officer o£ the government thereof, any money, 
paper, document, or other valuable thing. 

Plaintifï in error was indicted under this section. The first count, 
stripped of redundancy, charges, in substance, that the accused, with 
intent to defraud the Lockwood Automobile Company, of Memphis, 
Tenn., and others, falsely pretended to be an officer and employé of 
the United States, acting under its authority, and especially under the 
authority of its Department of Agriculture (specifically, pretending 
to be a regularly and duly appointed inspecter of cattle and live stock 
infected with foot, mouth, and other diseases), and by so falsely 
representing himself to be such officer and employé fraudulently ob- 
tained from the Lockwood Automobile Company a certain quantit)^ 
of gasoline and other property. The second count differs from the 
first, so far as material and substantial, only in charging the fraudulent 
obtaining of money and other property from the Owl Auto Company, 
at Memphis, Tenn. A motion to quash the indictment and a motion 
made at the close of the trial to direct verdict for défendant were 
overruled. Following conviction upon both counts, defendant's mo- 
tion in arrest of judgment was denied. 

[1] 1. The motion to quash the indictment was properly overruled. 
The argument pressed hère seems to be in substance that the mère 
impersonation of an officer of the United States government is not an 
offense under section 32, and that the indictment is defective in fail- 
ing to charge that the accused "took upon himself to act as such in- 
spector" and "while so acting" obtained the property in question. But 
it is not necessary to a violation of the second subdivision that the ac- 
cused "take upon himself to act as such" United States officer or 
employé; it is only necessary that the property be obtained by the 
accused "in such pretended character." United States v. Barnow, 
supra. We think the allégation that the accused did "falsely and 
fraudulently obtain" the money and property "by inducing" the auto- 
mobile Company to part with it, "by falsely representing himself to be 
such officer and employé," sufficiently charges that the money, etc., 
was fraudulently obtained "in such pretended character." Littell v. 
United States (C. C. A, 9) 169 Fed. 620, 622, 95 C. C. A. 148. Like 
considérations apply to the second count. 

[2] 2. The first ground of the motion to direct verdict is that there 
was a variance between the allégation and proof in this: (a) That in 
the first count the Lockwood Automobile Company is not charged to 
be a corporation, while it turns out to hâve been such; (b) tMt the 
Owl Auto Company, charged in the second count to be the victim of 
the fraud, is shown to hâve been merely a trade-name under which 
one Lee carried on business; it having formerly been a partnership 
name. It is clear, upon authority (if such were needed), that there 
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is no variance with respect to the first ground. Fisher v. State, 40 
N. J. Law, 169; People v. Mead, 200 N. Y. 15, 92 N. E. 1051, 140 
Am. St. Rep. 616. We think the lack of variance with respect to the 
second ground equally clear on principle. The accused was better 
informed by the use of the name under which alone the business was 
carried on than if Lee had instead been named. There is no sugges- 
tion of surprise, nor could there well be. 

[3] The remaining ground of the motion to direct is that there was 
no substantial proof of the offense charged. We cannot agrée with 
this contention. Setting to one side, as without merit, the point urged 
in this connection also, that there was no such entity as the Owl Auto 
Company, we pass to the other évidence. In the case of the L,ock- 
wood Company there was express testimony that it refused to sell 
plaintiff in error gasoline on Sunday, November 3d, when the shop 
was closed in accordance with instructions from the "Conservation 
Board of Fuel Directors"; that plaintiff in error thereupon displayed 
a badge reading "Government Inspector," with the statement that he 
was called upon to inspect hoof and mouth diseased cattle at a point 
near Hernando, Miss., and did not hâve sufficient gasoline to get there 
and back (there was undisputed évidence of subséquent admissions 
by plaintiff in error that he was not a government inspector) ; that 
the company's treasurer, relying upon this représentation and believ- 
ing that plaintiff in error was a government of£cer on officiai business, 
and wanted the gasoline for use in that business, delivered to him 
several gallons of gasoline, taking his check dated the next day for the 
amount. The check was dishonored by the bank on which it was 
drawn. It appeared by other évidence that inspection of hoof and 
mouth diseased cattle is made by a veterinary inspector of the Depart- 
ment of Agriculture, Bureau of Animal Industry. It is immaterial 
whether or not there was any government officer or employé with the 
précise title assumed by plaintiff in error. The statute is aimed against 
the false prêteuse of office or employment under the United States, if 
donc with intent to defraud and accompanied with any of the acts 
specified in the statute donc in the pretended character. United States 
V. Barnow, supra; Lamar v. United States, 241 U. S. 103, 114-116, 
36 Sup. Ct. 535, 60 L. Ed. 912. It is likewise immaterial that the check 
has since been made good, U. S. v. Barnow, supra. 

[4] We see no merit in the proposition that the Lockwood Com- 
pany could not hâve relied upon the false prêteuse of fédéral employ- 
ment, for the reason that, as was testified, it would not hâve accepted 
the check, had it not supposed it would be paid. Eockwood's testi- 
mony was that he would not hâve accepted the check from a stranger, 
in the absence of such représentations, without further investigation; 
that he believed the check would be paid on présentation, from the 
statement of plaintiff in error that he was an officiai inspector for the 
government; and that the acceptance of the check was made by rea- 
son of that représentation. We think there was substantial évidence 
that the gasoline was obtained under the false prêteuse charged. It 
is unnecessary to a violation of the second subdivision of the statute 
that the gasoline be furnished on the crédit of the government as debt- 
259 F.— 33 
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or. It îs enough that the gasoline was procured by means of the rep- 
résentations stated. United States v. Ballard (D. C.) 118 Fed. 757; 
lyittell V. United States, supra. 

The évidence with respect to the Owl Company transaction, while 
difïering in détails from that of the Lockwood Company, has similar 
features generally, and is governed by similar considérations to those 
we hâve discussed. There was évidence that plaintiff in error rep- 
resented that "he was in the government service" and "displayed a 
badge, 'Government Inspector,' on it." There also was testimony 
that the check (which purported to be that of another person, and was 
indorsed by plaintiff in error) would not otherwise hâve been accept- 
ed. The witness said that he "did not think a man in the government 
service would give me a bum check," and that, while he thought the 
check would be paid on présentation (it was in fact dishonored), "he 
had [apparently meaning he thought he had] a man in the government 
service who would pay it if it was not." 

The motion in arrest of judgment was properly overruled. 

The judgment of the District Court should be affirmed. 



NOETHERN COMMERCIAL CO. v. BRENNEMAN, United States MarshaL 

(Circuit Court of Appeals, Nlnth Circuit July 7, 1919.) 

No, 3277. 

Intoxicating Liquors ®=>247 — Foefeituee— Iulegal Possession— Alaska 
Prohibition Act. 

Under Act Feb. 14, 1917 (Comp. St. 1918, |§ 3e43b-3643r), making it un- 
lawful after January 1, 1918, to hâve in possession or to transport In 
Alaska any intoxicatlng liquors, and provldlng that no property right 
shall exlst in such liquors, but that the same are forfeited to the United 
States and subject to seizure and destruction, liquors in possession of a 
common carrier in Alaska on or after that date, although In course of 
shipment In Interstate commerce, are subject to seizure and forfeiture. 

Appeal from District Court of the United States for the Third Di- 
vision of the Territory of Alaska; Fred M. Brown, Judge. 

Action by the Northern Commercial Company against R. F. Brenne- 
man, United States Marshal for the Third Judicial Division of Alaska. 
Judgment for défendant, and plaintiff appeals. AfErmed. 

McGowan & Clark, of Fairbanks, Alaska, and Lyons & Ritchie, of 
Valdez, Alaska, for appellant. 

William A. Munley, U. S. Atty., of Valdez, Alaska, for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge.. The sole question involved in this case is 
the legàljty of the seizure for confiscation by the United States marshal 
of certain intoxicatlng liquors, at the time being in continuous trans- 
port by common carriers from the town of Fairbanks, in the territory 
of Alaska, to San Francisco, Cal., having been shipped in December, 

^rssFor other cases sée same topic & KEY-NUMBBR in aU Key-Numbered DIgests & Indexes 
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1917, by the appellant, then the owner and lawfully possessed of them, 
frotn Fairbanks to San Francisco, to a consignée there which had 
agreed to purchase the same from the appellant. The liquors were 
due to arrive at Cordova, Alaska, in the course of theîr transportation 
by the common carriers, prior to December 29, 1917, and were tç be 
carried by ship from that port on that day to San Francisco ; but the 
ship which was to receive them at Cordova and continue their car- 
riage to destination did not reach Cordova until January 2, 1918, re- 
sulting in their seizure by the marshal, appellee hère, January 1, 1918, 
or immediately thereafter. 

By section 14 of the act of May 17, 1884, providing a civil govern- 
ment for Alaska (23 Stat. 24, 28, c. 53), it was enacted that : 

"The importation, manufacture and sale of intoxicatlng liquors in sald 
district except for médicinal, mechanieal, and sclentiflc purposes is liere- 
by prohibited under the penalties which are provided in section 1955 of the 
Revised Statutes for the wrongful importation of distilled spirits. And 
the Président of the United States shall make such régulations as .are neces- 
sary to carry out the provisions of the section." 

By section 1955 of the Revised Statutes the Président was given — 

"power to restrict and regulate or to prohibit the importation and use • * • 
of distilled spirits into and wlthin the territory of AlasUa, * • * and 
any person willfully violating such régulations shall be fined not more than 
$500, or imprisoned not more than six months." 

By executive order of May 4, 1887, the landing of intoxicating liq- 
uors at any port or place in the territory was prohibited, except ùpon 
a permit of the chief officer of the customs at such port or place, to be 
issued upon évidence satisfactory to such officer that the liquors were 
imported and to be used for sacramental, médicinal, mechanieal, and 
scientific purposes. By executive order of March 12, 1892, their sale 
for médicinal, mechanieal, and scientific purposes could be made only 
by such persons in the territory as should hâve obtained a spécial per- 
mit from the Governor of the territory to sell them therein upon cer- 
tain specified conditions. Endleman v. United States, 86 Fed. 457, 
30 C. C. A. 186. 

By the Pénal Code of that territory of March 3, 1899, as subse- 
quently amended and embraced in its Compiled Laws, the above-men- 
tioned statutes and orders were repealed and the following provisions 
enacted : 

"Sec. 2569. That any person or persons, corporation, or company prosecut- 
Ing or attempting to prosecute any of the following Unes of business withîn 
the district of Alaska shall flrst apply for and obtain llcense so to do from 
a district court or a subdivision thereof in said district, and pay for said ll- 
cense for the respective Unes of business and trades as follows, to wit: [Enu- 
meratlng varions classes of business and the amounts to be paid per anuum.]" 

The next section provided a penalty for doing business in violation 
of the provisions of section 2569 just quoted. Section 2571 of the 
same statutes provided as follows: 

"That no person, corporation, or company shall sell, offer for sale, or keep 
for sale, traffic in, barter, or exchange for goods in said district of Alaska any 
intoxicating liquors, except as hereinafter provided ; but this shall not ap- 
ply to sales made by a person under provisions of law requiring him to sell 
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Personal property. Wherever the term 'intoxlcating Uquors' Is nsed In this 
act, it shall be deemed to include whisky, brandy, rum, gin, wine, aie, porter, 
béer, hoochinoo and ail spirituous, vlnous, malt or other fermented or distilled 
Uquors." 

And subséquent sections of the same statutes provided for the is- 
suing of Hcenses and the proceedings to be taken therefor. Subse- 
quently, and the day before the seizure hère in question, there went 
into effect what is called in the record the "Bone-Dry Law," enacted 
by Congress February 14, 1917 (39 Stat. 903, c. 53 [Comp. St. 1918, 
§§ 3643b-3643r]), under the title "An act to prohibit the manufacture 
or sale of alcoholic Hquors in the territory of Alaska, and for other 
purposes." 

The first section of that act (Comp. St. 1918, § 3643b) declared, 
among other things, that on and after the Ist day of January, 1918, 
it should be "unlawful for any person, house, association, firm, Com- 
pany, club, or corporation, his, its or their agents, officers, clerks, or 
servants, to manufacture^ sell, give, or otherwise dispose of any in- 
toxicating liquor or alcohol of any kind in the territory of Alaska, or 
to hâve in his or its possession or to transport any intoxicating liq- 
uor or alcohol in the territory of Alaska, unless the same was pro- 
cured and is possessed and transported" as therein specifically pro- 
vided, which spécifie provisions are inapplicable to the présent case. 
Other provisions of the act authorized the transportation of pure 
alcohol for scientific, artistic, or mechanical purposes or for com- 
pounding or preparing medicines, or for sacramental purposes, upon 
securing the prescribed permit and conforming to other prescribed re- 
quirements. Sections 13, 14, 23, and 29 thereof are as f ollows : 

"Sec. 13. That It shall be unlawful for any person owning leasing, or oc- 
cupying or in possession or control of any premlses, building, vehlcle, car, or 
boat to Isnowlngly permit thereon or therein the manufacture, transportation, 
disposai, or the lieeping of intoxlcating liquor with Intent to manufacture, 
transport, or dispose of the same In violation of the provisions of this act" 
C!omp. St. § 3643h. 

"Sec. 14. That it shall be unlawful for any person to Import, shlp, sell, 
transport, deliver, recelve, or hâve in his possession any Intoxicating liquors, 
except as In this act provided." Conip. St. § S643hh. 

"Sea 23. That no property right of any liind shall exlst !n alcoholic liq- 
uors or beverages illegally manufactured, received, possessed, or stored under 
this act, and in ail such cases the liquors are forfeited to the United States 
' and may be searched for and selzed and ordered to be destroyed by the court 
after a conviction, when such liquors hâve been seized for use as évidence, or 
upon satisfactory évidence to the court presented by the district attorney that 
such Uquors are contraband." Comp. St. § 3643m. 

"Sec. 29. That any person, company, or corporation who shall Import or 
carry liquors into or upon the territorial waters of Alaska in or upon any 
steamship, steamboat, vessel, boat, or other water craft, or shall permit the 
same t6 be so imported or carried into or upon said waters, except under the 
provisions of this act, shall be guilty of a mlsdemeanor, and upon conviction 
shaE be punished as provided in section one of this act." Comp. St. § 3643p. 

The complaint in the action, to which a demurrer was sustained, 
resulting in a judgment dismissing the action (the plaintifï having 
declined to plead further), shows that at the time of the shipment in 
question the plaintifif was the légal owner and possessor of the liquor 
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which it shipped from Fairbanks, Alaska, consigned to the Crown Dis- 
tilleries Company at San Francisco, Cal., which company had con- 
tracted to purchase it ; the shipment being made by way of Chitina 
and Cordova, Alaska, and being carried from Chitina to Cordova by 
the Copper River & Northwestern Railroad, by which road it was to be 
deHvered at Cordova to its Connecting carrier for delivery at its final 
destination in San Francisco, Cal. The liquor was therefore interstate 
commerce, in the possession and control of interstate carriers, at the 
time of its seizure by the government officer, and the question for déci- 
sion is whether the act of Congress of February 14, 1917, authorized 
the seizure and for the purpose stated. 

As has been shown, by its first section it is expressly declared, 
among other things, that on and after the Ist day of January, 1918, 
it shaïl be unlawful for any person, company, or corporation, his, its, 
or their agents, etc., to hâve in his, its, or their possession in Alaska 
any intoxicating liquor, or to transport or otherwise dispose of the 
same, except under conditions not hère applicable, and by section 14 
that it shall be unlawful for any person to ship, transport, deliver, re- 
ceive, or hâve in his possession any such liquor (with certain excep- 
tions also inapplicable to the présent case), with the f urther provision 
in section 23 that no property right of any kind shall exist in alcohohc 
liquors or beverages illegally received, possessed, or stored, as provided 
in and by that act, and that in ail such cases such liquors are forfeited 
to the United States and subject to seizure and destruction. 

In view of those clear and unmistakable provisions of the statute, 
we are unable to sustain the contention of the appellant that the court 
was in error in sustaining the demurrer to the complaint. We hâve 
not overlooked the décision of the Suprême Court in the récent case 
of United States of America, Plaintifï in Error, v. Homer Gudger 
(April 14, 1919) 249 U. S. 373, 39 Sup. Ct. 323, 63 L. Ed. 653. The 
indictment in that case was based upon that provision of the act of 
Congress of March 3, 1917 (39 Stats. 1058, c. 162), entitled "An act 
making appropriations for the service of the Post Office Department 
for the fiscal year ending June thirtieth, nineteen hundred and eight- 
een, and for other purposes," which reads: 

"Wboever shall order, purchase, or cause Intoxicating liquors to be trans- 
ported in interstate commerce except for scientlflc, sacramental, médicinal, and 
mechanical purposes, Into any state or terrltory the laws of which state or 
territory prohibit the manufacture or sale thereln of Intoxicating liquors for 
beveraee purposes, shall be punlshed" as therein provided. Section 5 (Comp. 
St. 1918, § 8739a). 

The facts there were that the défendant to the indictment was a 
passenger on a railroad train from Baltimore, Md., to Asheville, N. 
C, and had in his valise on board the car several bottles of whisky, 
which were found by an officer while the train was temporarily stop- 
ped at the railroad station in Lynchburg, Va., which state prohibits 
the manufacture or sale therein of intoxicating liquors for beverage 
purposes. The court, in efïect held it to be clear that the law of Vir- 
ginia, prohibiting the manufacture or sale therein of intoxicating liq- 
uors for beverage purposes, had no application to the movement of 
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such Uquors in interstate commerce through such state. The statute 
which was the basis of that décision being wholly unlike the statute 
hère involved, thafc décision has no bearing upon the présent case. 
The judgment is affirmed. 



SPRINGSTEEN et al. v. LEWIS. 

(Circuit Court of Appeals, Ninth Circuit. July 7, 1919.) 

No. 3150. 

1. Pbincipai, and Agent '®=>102(1) — ^Poweb of Agent— Employing Subaqbnt. 

TJnder a gênerai power of attorney to conduct and proseeute ail the 
principals' business and dispose of ail their property, the agent can em- 
ploy another to find a purehaser for real estate ; the net price being 
flxed. 

2. Pbincipai. and Agent ®=»1Y1(1) — Ratification of Agent's Act. 

Agent's act in entering into an optional agreement is ratlfied by the 
principal accepting from the agent and retaining money with full knowl- 
edge that it had been received on such an agreement. 

3. Evidence <&=3410 — Oral Contract — Subséquent Wmtino — Bfpeot. 

A writlng to évidence défendants' oral employaient of plalntiff to nego- 
tiate an optional sale, made long after such oral agreement, and after 
plaintiff had made a sale and money had been received thereunder, though 
using the word "sale" instead of optional agreement or optional sale, 
not being intended tO control or supersede the original contract, did not 
hâve that effect, and did not estop plaintiff to show the real contract. 

4. BE0KER8 (g=»67(l) — Commissions rEOM Both Parties. 

Défendants' gênerai agent S., being authorized by them to sell for 
$23,000 and retaln as comiJensation any amount received in excess of 
$23,000, and he having employed plaintiff to find a customer. S., and plain- 
tiff to dlvide any such excess, the fact that plaintiff was to receive a 
commission from 6., obtalned as a customer, for redueing the priée to 
$30,000, a thing not affecting défendants, did not deprive him of right to 
recover his commission from them. 
6. Brokers ®=>42 — Necessity of License. 

Relative to right of plaintiff employed by défendants to find a purehaser 
for their real estate to recover a commission, he was not a "broker," re- 
quired by Comp. Laws Alaska 1913, | 2569, to take ont a Ucense, being a 
merehant, and never having attempted any other real estate sale. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Broker.] 

6. Continuance <g=»14(2) — ^Amendment of Complaint — Matebiaiitt as to Ad- 
verse Pabtt. 

As défendants, accordîng to their contention, knew nothing of any con- 
tract between their agent and plaintiff, suing for commission for obtain- 
ing a customer pursuant to contract with said agent, there was no error 
In denylng a continuance when plaintiff was allowed to amend his com- 
plaint by ihserting the word "optional'.' before the word "sale" wherever 
appearing in the complalnt. 

Ross, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska; J. R. Tucker, Judge. 

Action by S. L,. I^ewis against W. L. Springsteen and another. 
Judgment for plaintiff, and défendants bring error. Affirmed. 

^csFor other cases see same toplo & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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The défendant In error was the plalntiff In the court below, and the par- 
ties hère wlll be designated as in that court. The défendants were the own- 
ers of mlnlng property In Alaska. They h ad given a gênerai power of attor- 
ney to H. H. Springsteen, in whlch was included the power to purchase lands, 
and to lease, let, démise, bargain, sell, release, coiivey, mortgage and hypothe- 
cate lands and tenements and hereditanienfs upon such terms and conditiona 
and under such conveyances as he shall think fit, and to make, do, and trans- 
act ail and every kind of business of what nature and kind soever, and further 
power to exécute ail such instruments as may be necessary and proper in the 
premises. 

The complalnt allèges that on or about September 28, 1912, the défendants, 
through their said agent, orally agreed with the plalntiff that he should ne- 
gotiate for them an optional sale of three mlning claims owned by them in 
Alaska upon terras that would net to the défendants $23,000, and that any 
sum realized over and above said amount should be paid the plalntiff as bis 
compensation, and that he should be paid ont of the first payments, and that, 
if ail payments were not made, then the amounts received should be divided 
untll he received hls f uU compensation ; that thereafter on October 29, 1912, 
the plalntiff secured one H. Greenberg to take a written option of purchase 
of said claims in the name of H. Bobinson, hls partner, for the sum of $30,- 
000, payable in installments, and on January 11, 1913, Greenberg paid under 
the option $5,000, to the défendants; that in June, 1913, in an attempt to con- 
flrm and to évidence the terms of the prior oral agreement between the dé- 
fendants and the plaintlff a written mémorandum of agreement was made 
between the plalntiff and the agent; that Robinson defaulted in further pay- 
ments; that the défendants refused to pay the plalntiff hig one-half of the 
amount which they received. The plaintitT demanded judgment for $2,500. 

The défendants in their answer alleged that the said acts of their agent 
were without authorlty, that the agreement whlch the agent made with the 
plaintlff was made with Intent to defraud the défendants, and that the plalntiff 
on January 7, 1913, entered into a collusive agreement with Greenberg for 
a commission from hlm, whlch agreement was Inconsistent with hls dutie.s 
towards the défendants. They admitted the receipt of the $5,000 payment, but 
denied that the same was paid by reason of any act or thing done by the 
plalntiff. The jury found for the plalntiff, and judgment was rendered there- 
on against tlie défendants in the sum of $2,500. 

O. D. Cochran and G. J. Lomen, both of Nome, Alaska, and Grif- 
fin & Griifm, of Seattle, Wash., for plaintifïs in error. 

William A. Gilmore, of Seattle, Wash., and T. M. Reed, of Nome, 
Alaska, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1,2] 
The défendants contend that the power of attorney was not sufficient- 
ly broad in its scope to authorize their agent to employ the plaintlff, 
and they cite authorities to the doctrine that a broker with spécial 
authority to sell real estate has no implied power to delegate his au- 
thorlty to another or to employ a subagent. Hère there was no délé- 
gation of authority other than the employment of a subagent to do a 
certain designated act, and under a genefal power of attorney such 
as that hère involved, which was a power to conduct and prosecute 
ail of the principals' business and to dispose of ail their property, ît 
is well settled that the agent has power to employ another to find a 
purchaser for the principals' real estate. "An agent authorized by the 
ownersto sell lands may, having exercised his own discrétion as to 
price and terms, after an examination of the property, delegate to 
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his subagent authority to find a purchaser." 2 C. J. 689; Renwick 
V. Bancroft, 56 lowa, 527, 9 N. W. 367 ; Gold v. Serrell, 6 Mise. Rep; 
124, 26 N. Y. Supp. 5. At the time of the contract between the plain- 
tiflf and the défendants through the latter's agent, the défendants were 
outside of Alaska, and so remained for a considérable period of time. 
When the $5,000 was paid to the agent, he turned it over to the de- 
fendants. He had already notified thera of the option to Greenberg, 
and he testified that in 1913 he sent them a copy of the option. By 
accepting and retaining the $5,000 with full knowledge that the same 
had been received upon an optional agreement, the défendants rati- 
fied the act of their agent in entering into that agreement. Senger v. 
Malloy, 153 Wis. 245, 141 N. W. 6; Johnson v. Ogren, 102 Minn. 8, 
112 N. W. 894. 

[3] At the close of the testimony the défendants moved for an in- 
structed verdict in their favor on the ground that the plaintiff had 
failed to make out a case. They contend that under the agreement be- 
tween the agent and the plaintifï there can be no recovery, and they 
say that the agreement clearly contemplated a sale and not an option. 
The plairitiff's évidence was in substance that the agreement was oral, 
and that he induced Greenberg to take on October 29, 1912, an option 
on the mining claims under the agreement as alleged in the complaint, 
and that on January 11, the $5,0iD0 was paid; that he demanded of 
the agent his proportion of that payment, and the agent made excus- 
es for delay, and asked the plaintifï to wait until the défendants came 
to Alaska in June. He further testified that, for the purpose of put- 
ting his oral agreement into a written form, the plaintifï, in June, 1913, 
induced the agent to exécute the written agreement which was antedat- 
ed as of September 28, 1912, the date of the oral agreement. Now, 
the written agreement adopts the word "sale" instead of optional 
agreement or optional sale, and it does not in fact exhibit the actual 
oral agreement between the plaintifï and the agent, as so testified to 
by the plaintifï, and it was not intended and it should not be held as 
a matter of law to control or supersede the original contract under 
which the plaintifï acted and under which the $5,000 payment had 
been made. The written agreement was made long after the date of 
the oral agreement, and long after the optional agreement was obtain- 
ed, and payment was made thereunder, and it does not hâve the efïect 
to estop the plaintifï to state the truth of the matter. The court be- 
low fairly instructed the jury on this feature of the case and charged 
them that the plaintiff could recover only in case they found that the 
défendants through their agent authorized him to enter into or nego- 
tiate an optional contract, and that he was instrumental in securing 
Greenberg to enter into the same. But the court also charged the 
jury that if they found that the written agreement duly evidenced the 
agreement between the parties, and the défendants, their verdict must 
be for the défendants. 

[4] There was évidence to show that the plaintifï expected a com- 
mission, not only from the défendants, but from Greenberg. For that 
reason the défendants contend that the plaintifï cannot recover. The 
court properly, we think, instructed the jury to the efïect that a gen- 
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eral agent cannot act as such for both parties to the same transaction 
in matters which involve the exercise of discrétion where the inter- 
ests of the parties are conflicting, and that, if he does, he cannot re- 
cover any commission from either unless he does so with the knowl- 
edge and consent of both, and that, if a broker merely brings together 
the parties to a sale and they themselves settle the terms or complète 
the deal, he acts as a middleman and may accordingly recover com- 
mission from each party if each has promised it. The évidence was 
that the défendants before leaving Alaska had fixed for the mining 
claims a price which they communicated to their agent. That price 
was $23,000. The agent informed the plaintiff that the sale must net 
$23,000 to the défendants. What contract, if any, the défendants had 
with their agent as to commissions or compensations, is not shown. 
The agent acted upon the theory that he was entitled to receive as 
his commission ail that was realized over and above the net price so 
fixed. There is no évidence that he was not authorized to do this. 
He and the plaintiff intended to divide commissions. The first price 
mentioned to Greenberg was $35,000. He offered to pay tlie plaintiff 
$2,500 if the price fixed in the option coiild be reduced to $30,000. 
The plaintiff testified that he communicated this offer to the agent, 
and that agent consented to reduce the price to $30,000. Now, if it 
was true, as the évidence indicates, that the agent was authorized to 
retain as his commission ail that he could obtain for the property 
over and above $23,000, he and the plaintiff in reducing the price in 
the option were dealing with a matter which pertained to themselves 
only, and did not affect the défendants, and in entertaining the offer 
of Greenberg to pay him $2,500 the plaintiff was not acting in hostil- 
ity to the défendants' interests. In view of ail the évidence, we are 
not convinced that the court erroneously instructed the jurj' on this 
branch of the case, or that recovery should be denied the plaintiff on 
the ground that he acted in a double capacity in the transaction. 

[5] We find no merit in the contention that the plaintiff is not en- 
titled to recover a commission for the reason that he had no license as 
a broker under section 2569, Compiled Laws of Alaska. The plain- 
tiff was not engaged in the business of a broker. He was a merchant, 
and there is no évidence that he ever attempted to make a sale of real 
estate other than that which is hère involved. In 9 C. J. 513, it is 
said: 

"One who, while engagea. In other business, rankes a single or occaslonal 
sale, or other transaction for another, nnder a spécial contract, is not a bro- 
lîer, and is not required to take out a license as siich." Smith v. Sharpe, 
162 Ala. 4.S.3, .50 South. 381, 136 Am. St. Rep. 52 ; O'Neill v. Sinclair, 153 111. 
525, 39 N. E. 124; Pope v. Beals, 108 Mass. 501; Woods v. Héron, 229 Pa. 025, 
78 Atl. 1128 ; Johnson v. Wnilams, 8 Ind. App. 677, 36 N. B. 167. 

[6] Also with out merit is the contention that it was error to deny 
the défendants' motion for a continuance when on the trial the court 
permitted the plaintiff to amend his complaint and insert the word 
"optional" before the word "sale" vvberever the word "sale" appeared. 
The original complaint is not before us, and we hâve no information 
of its contents. It appears from the motion for a new trial that the 
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amendaient was claimed to be an abuse o£ discrétion. It îs incon- 
ceivable that the défendants could hâve been in any way injured by 
the amendaient. According to their contention, they knew nothing 
of any contract between their agent and the plaintifï, and could hâve 
fumished no testimony on the issues so changed, if they were chang- 
ed, by the amendment. 

We find no error. 

The judgment is affirmed. 

ROSS, Circuit Judge (dissenting). Prom the judgment of affirra- 
ance in this case I respectfuUy dissent. The second amended com- 
plaint upon which the action was tried in the court below, and upon 
which recovery was there had by the plaintifï, allèges, among other 
things : 

That on or about September 28, 1912, the défendants to the action, through 
their authorlzed agent in writing, one H. H. Springsteen, entered into an oral 
contract with the plaintiflf Lewis, by which he was employed "as tlielr sole 
agent or broker in negotlating for the optlonal sale of certain placer mining 
ciaims (specifleally described) owned by tliem." 

That thereafter, and on or about the day of June, 1913, "In confir- 
mation of said oral agrcement and to évidence the ternis thereof, the plain- 
tif? and défendants, by and through their sald agent, signed, executed, and 
dellvered a written contract, a copy of which Is attached hereto and made a 
part hereof and marked 'Exhibit A,' which said contract was by mutual con- 
sent dated as of September 28, 1912, the date of the original agreement afore- 
said." 

In view of those express allégations of the complaint, it îs manifest 
that we must look to the said exhibit to see what the contract between 
the plaintiff and the défendants was, and which contract must, of 
course, govern the rights and obligations of the respective parties 
thereto. 

Omitting the description of the property, consisting of mining 
ciaims in the Cape Nome mining district of Alaska, the written con- 
tract is as follows : 

"That W. Tj. Springsteen and Ernest Hester hâve this day placed with S. 
Ij. Lewis, of Nome, Alaska, as their sole agent, for sale. In considération of 
the sald S. L. Lewis efforts to sell the same the following described placer 
mining ciaims. * • • 

"The price for sald tbree mining ciaims to be twenty-tbree thousand ($23,- 
000) dollars. The said W. L. Springsteen and Ernest Hester hereby autbor- 
ize the said S. L. Lewis to sell said named property to any purebaser he may 
désire, and the said S. L. Lewis, to whom the exclusive right of maklng this 
sale is given, shall retain and reeeive for his efforts In making a deal, euch 
sum or sums of money as he may get over and above said stipulated sum 
of twenty-three thousand dollars, but he shall not be entitled to any other 
commission in the event of making a sale. The said W. L. Springsteen and 
Ernest Hester to reeeive for their above-named property the net aniount of 
twenty-tbree thousand dollars, and tbe said S. L. Lewis to reeeive for his 
share in making a deal, ail money over and above said twenty-three thousand , 
dollars, for which the property is sold. 

"It is hereby agreed that such amount as may be due the sald S. L. Lewis 
.shall be paîd out of the first payment made on the sale of said property, and 
in the event of purchaser not making final payments and the sale not being 
accomplishcd, said S. L. Lewis agrées to pay half of the money so received 
ns his share of the profits of the sale to said W. L. Springsteen and Ernest 
Hester." 
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The défendants to the action, who are plaintiffs in error hère, con- 
tend that the powers of attorney under which H. H. Springsteen ex- 
ecuted on their behalf the contract with Lewis were not broad enough 
in their scope to confer that power upon him; but I assume, for liie 
purpose of our décision, that they were. Under that assumption, 
the plaintiffs in error authorized the défendant in error to sell the 
property and to retain for his services in so doing ail he might get 
therefor over and above $23,CXX), which sum of money the plaintiffs 
in error should receive for the property; it being expressly declared 
that the agent (Lewis) should "not be entitled to any other commis- 
sion in the event of making a sale," and it being further expressly 
agreed between the respective parties: 

"That such amount as may be due the sald S. L. Lewis shall be paid ont 
of the flrst payment made on the sale of said property, and In the event of 
purchaser not making final payments and the sale not being aceomplished, sald 
S. L. Lewis agrées to pay half of the mojiey so received as his share of the 
profits of the sale to said W. L. Springsteen and Ernest Hester." 

It is conceded that the optional purchaser secured by Lewis — one 
Greenberg — paid only $5,000 thereon, and, after one extension of the 
option, abandoned it. It was for one-half of the $5,000 so paid that 
Lewis brought the suit. 

It is, I think, obvious from the terras of the contract that he is en- 
titled to no part of that money: First, because it is expressly declared 
thereby that "he shall not be entitled to any other commission in the 
event of making a sale" than such sum or sums as he should get over 
and above the $23,000 that were to go to the owners of the property 
therefor; and, secondly, because of the concluding clause of the 
contract above quoted, in thèse words: 

"In the event of purchaser not making final payments and the sale not be- 
ing aceomplished, said S. L. Lewis agrées to pay half of the money so re- 
ceived as his share of the profits of the sale to sald W. L. Springsteen and 
Ernest Hester." 

If that clause can be construed to mean anything, it surely cannot 
be held to impose any obligation upon the owners of the property 
to pay him any portion of the $5,000. 

Moreover, the testimony of both Lewis and H. H. Springsteen 
clearly shows that they combined to perpetrate such a gross fraud 
upon the owners of the property as, in my opinion, no court of jus- 
tice should sanction by its judgment. A few extracts from the tes- 
timony of each of them will be enough to show this to be true. 

H. H. Springsteen, being asked to state fuUy how if was that he 
signed the contract, answered: 

"Well, It was thls way: This $5,000 had been paid, and I expected that 
there might be some trouble in my getting some commission out of It, and 
Mr. Lewis suggested he draw up some klnd of an agreement, and so this 
agreenient was signed as a friendly proposition. I should take one half ol 
the money and the other half should be paid to the principals, to Springsteen 
and Hester, and I should keep one half of It. Thls money was to be glven 
to him because I was the attorney in fact, and he was my friend and was go- 
ing to give it back to me. 

"Q. And that was the reason thls was signed? A, The only reason, so far 
as I know; I dida't know at the time I signed the agreement that it was 



524 259 FEDERAL EEPOETBB 

dated back; If I had, I wouldn't hâve executçd It at that time. I did not 
order Bllly Moore or proaire Billy Moore to antedate It and to Iput hls eer- 
tlficate on there that it was signed September 28, 1912. I never discussed 
the matter wlth Billy Moore at ail. I was only in his ofiice about a minute. 
I présume Mr. Lewis procured Billy Moore to draw up this instrument; I 
didn't. Mr. Lewis asked me to go over to Billy Moore's and sign it, and when 
I went over there it was ail drawn up and ready to sign. I was only iu 
Billy Moor«'s office once. * • * I never intended to rob anybody. I con- 
sidered myself entltled to $2,500, and in order to get it I got Mr. Lewis to 
enter into this agreement to cover the money up in some way so the défendants 
couldn't get it. Mr. Lewis didn't hâve a dollar of it comlng, and I never 
promlsed hlm one cent of it. I dld not pay Billy Bloore for drawlng up that 
agreement; if Mr. Lewis did, that is up to him to tell why. I was the only 
one interested in that agreement, and it was drawn up for the sole purpose 
to try and get this money away from œy own brother. That Is a fact ; yes, 
slr. 

"Q. And do you mean to tell the court and jury in negotiating this deal 
Mr.. Lewis never had anything to do with it at ail? A. I never said so. I 
don't want them to understand that. I claim I negotiated the deal myself 
in the summer; the reason Mr. Lewis was going to see Mr. Greenberg about 
it was that he was helping me out simply as a friend. I never expected he 
would claim this money. * * » The reason I did not write to tlie de- 
fendants about the Greenberg option as soon as the money was deposlted to 
their crédit at the Miners' & Merehants" Bank was because I didn't care to 
Write to them. * » • 

"Q. Did Mr. Sprlngsteen or Mr. Hester threaten to prosecute you for keep- 
Ing this money, or trying to keep it? A. I don't thinb they threatened to 
prosecute me ; they were sore at the time, and I don't blâme them." 

The défendant in error, plaintiflf in the case (Lewis), while taking 
issue in his évidence with H. H. Springsteen regarding the agreement 
under which he undertook to and did procure Greenberg to take an 
option upon the property> and also regarding the circumstances un- 
der which he went to the office of Moore and signed the contract in 
the name of his principals with Lewis, being asked to state what was 
said at the time of his first employment, answered: 

'^ told Mr. Springsteen if he give me a chance to handle the ground I think 
I can handle it on an option to Greenberg; he had tried to handle it him- 
self and he can't do it. He said, 'You know him better, and perhaps you can 
get him to take an option,' and he told me to go ahead and do it. I asked 
him what the prlce was, and he said $23,000—820,000 for the owners and $3,000 
for himself, and ail I got above it, if I got anything above it, that would be 
mine: So that was ail right, perfectly satlsfied with that. Also, if I should 
get a payment I like to hâve my pay on the flrst payment, out of the flrst 
money. 'Ail right,' he said, 'that is satlsfactory, Furthermore If any pay- 
ment is made and then dropped, what will we do then?' Then toe agreed to 
eUvide the money. He said, 'You take half and I take half.' " (Italics mine.) 

The plaintiff, Lewis, also testified in effect that although, as repre- 
aenting the owners of the property, he asked Greenberg $35,000 for 
it, he, pending the negotiation, accepted from Greenberg an ofïer to 
pay him $2,500 i£ he could get the price of the propertv reduced to 
$30,000. 

In my opinion the judgment should be reversed, and the case re- 
manded to the court below, with directions to dismiss the action at 
the plaintifî's cost. 
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JACOB HOFFMAN BREWING CO. v. MeELMGOTT, Deputy Internai Bev6- 

nue Collector, et al. CLArSEN-FLANA<JAN BREWERY v. SAME. 

RUPPERT V. SAME. 

(Circuit Court of Appeals, Second Circuit. June 28, 1919.) 

1. Injonction <S=>75 — Inteenal Revenue Collectob — Wàe-Time Peohibi- 

TIO"N. 

Where the Internai Revenue Department refused to Ucense or sell 
revenue stamps to concerns whlch It clalmed were violatlng the War-Time 
Prohibition Act of November 21, 1918, but thls refusai was later abandon- 
ed, held that an aoting deputy collector may be enjolned from revertlng to 
the original practice of the department. 

2. United States <S='125 — Suitb Against. 

The United States may not be sued except wlth Its consent 

3. INDICTMENT AND INFOEMATICN <S=>28 FEDBBAL COUETS. 

A criminal suit in the fédéral courts must be brought In the name ol 
the United States and by the United States attorney. 

4. United States <S=>125 — Suits Against. 

A suit to enjoln a United States attorney from Instltutlng erlmlnal pro- 
ceedlngs under a fédéral statute is a suit against the United States, whlch. 
cannot be maintained unless property rights are threatened wlth Irré- 
parable damage, and the statute la either unconstltutlonal or the attor- 
ney is transcendlng hls authorlty under a valld statute. 

5. Intoxicatinq Liqttoes <S=5l34 — Wab-Time Peohibition Act — Consteuo- 

TION. 

The War-TIme Prohibition Act of November 21, 1918, prevents only the 
manufacture and sale of béer, wine, etc., whlch is in fact Intoxlcating. 

6. Injunction ®=»105(1) — Ceiminal Peocbedings — Wab-Time Peohibition 

Act. 

A fédéral district attorney cannot be enjolned from Instltutlng erlmlnal 
proceedings under the War-Time Prohibition Act of November 21, 1918, 
against concerns manufacturing and selling nonintoxieating béer, upon 
the grouiid that the attorney had transcended hls authorlty by invoking 
the act against nonintoxieating liquors. 

Rogers and Hough, Circuit Judges, dlssenting in part. 

Three suits, by the Jacob Hoffman Brewing Company, by the Claus- 
en-Flanagan Brewery, and by Jacob Ruppert, a corporation, respec- 
tively, against Richard J. McElligott, Acting and Deputy Collector of 
Internai Revenue, and Francis G. Caffey, United States Attorney for 
the Southern District of New York. From orders granting preliminary 
injunctions (259 Fed. 321), the défendants appeal. Affirmed as mod- 
ified. 

Francis G. Caffey, U. S. Atty., of New York City (William C. Fitts. 
Vincent H. Rothwell, and Cornélius J. Smyth, ail of New York City, 
of counsel), for appellants. 

Root, Clark, Buckner & Howland, of New York City (Elihu Root 
and William D. Guthrie, both of New York City, of counsel), for ap- 
pellee Jacob Hofïman Brewing Co. 

Guggenheimer, Untermyer & Marshall, of New York City (EHhu 
Root and William D. Guthrie, both of New York City, of counsel), 
for appellee Clausen-Flanagan Brewery. 

©=>For other cases see same toplc & KEY-NUMBER lu ail Key-Numliered DlgesU & Indexes 
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Fitch & Grant, of New York City (Elihu Root and William D. 
Guthrie, both of New York City, of counsel), for appellee Jacob Rup- 
pert. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. Thèse three cases involve the same question, 
and in each the appeal is from an order of the District Court of the 
United States for the Southern District of New York restraining, 
pending final hearing, the défendant McEIligott, Acting and Deputy 
Collecter of Internai Revenue of the Third District of New York, from 
refusing to issue licenses to the complainants as brewers of béer, or 
to issue revenue stamps in respect to their béer, provided they pay 
or duly tender the taxes required by law, and restraining the défend- 
ant Caffey, United States Attorney for the Southern District of New 
York, from arresting or prosecuting the complainants, their officers, 
agents, servants, etc., or from enforcing forfaiture of their property 
for failure to affix revenue stamps to their barrels of béer when such 
failure is due to the refusai of the défendant McEIligott to issue the 
same, and from enforcing the pains and penalties of the act of No- 
vember 21, 1918, c. 212, 40 Stat. 1046, by arresting or prosecuting the 
complainants, their officers, agents, etc. 

The complainants are brewers of béer made from malt with an al- 
coholic content not exceeding 2.75 per cent, by weight, and the rights 
of the parties in connection with the orders appealed from dépend 
upon the act of Congress of November 21, 1918, the relevant portions 
of which are : 

"That after June 30, 191Î), untll the conclusion of the présent war and there- 
after until the terminatlon of demobillzatlon, the date of which shall be deter- 
niined and proclaimed by the Président of the United States, for the purpose 
of conservlng the man power of the nation, and to increase efficiency In the 
production of arms, munitions, shlps, food, and clothing for the army and na- 
vy, It shall be uulnwful to sell for beverage purposes any dlstilled splrits, and 
during said tlme no dlstilled splrits held In bond shall be removed therefrom 
for beverage purposes except for export. After May 1, 1919, untll the conclu- 
sion of the présent war and thereafter until the termlnation of demobllization, 
the date of which shall be determlned and proclaimed by the Président of the 
United States, no grains, cereals, fruit, or other food product shall be used 
In the manufacture or production of béer, wlne, or other intoxlcatiug malt or 
vlnous liquor for beverage purposes. After June 30, 1919, until the conclusion 
of the présent war and thereafter untll the termination of demobillzatlon, 
the date of which shall be determlned and proclaimed by the Président of the 
United States, nobeer, wine, or other intoxicating malt or vinous liquor shall 
be sold for beverage purposes except for expprt. The Commissioner of In- 
ternai Revenue Is hereby authorlzed and dlreeted to prescribe rules and régu- 
lations subject to the approval of the Secretary of the Treasury, in regard to 
ttie manufacture and sale ot distilled spirits and removal of dlstilled spirits 
held in bond after June 30, 1919, until this act shall cease to operate, for other 
than beverage purposes; also in regard to the manufacture, sale, and distribu- 
tion of wine for sacramental, médicinal, or other th,an beverage uses. 
After the approval' of this act no distilled, malt, vinous, or other intoxicating 
Jiquors- shall be lipported into the United States during the eontinuance of 
the présent war and period of demobilization: Provided, that this provision 
against importation sliall not apply to shipments en route to the United States 
at the tinie of the passage of this act. 
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"Any person who violâtes any of toe foregolng provisions §haU be puiïlshed 
by Imprisonment not exceedlng one year, or by fine not exceeding, $1,000, or 
by botb such Imprisonment and fine. • • *" 

[1] Originally the Internai Revenue Department took the position 
that after May 1, 1919, it would not license brewers who manufactured 
béer with an alcoholic content equaling or exceeding one-half of 1 
per cent, by volume, nor sell the revenue stamps to be affixed to bar- 
rais of such béer ; but af terwards, by advice of the Attorney-General, 
this position was abandoned, and the department consented to license 
brewers and to sell them revenue stamps, even if their béer did con- 
tain an alcoholic content equaling or exceeding one-half of 1 per 
cent, by volume. Accordingly the complainants are not now subject to 
any forfeiture or penalty under the internai revenue acts if they pay 
the taxes required by law. The only risk they are exposed to if 
they continue to brew béer of an alcoholic content not exceeding 2.75 
per cent, by weight is that of imprisonment for not more than one 
year, or a fine not exceeding $1,000, or both, if such manufacture be 
JÉound to be a violation of the act of November 21, 1918. Nevertheless 
the injunction against the acting deputy coUector, défendant, can do 
no harm, and, in view of the position originally taken by the Internai 
Revenue Department, it may go against him. 

In this case we hâve not to inquire whether an administrative board 
is acting without or beyond its jurisdiction (Gegiow v. Uhl, 239 U. S. 
3, 36 Sup. Ct. 2, 60 L,. Ed. 114), or to deal with any attack upon or 
interférence with the complainants' property (United States v. Lee, 
106 U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 171), or of confiscation of it, 
as in the Rate Cases. 

[2-4] It is perfectly well settled that the United States may not be 
sued, except upon its own consent. Such consent it has given by va- 
rions statutes which do not apply to the case under considération. 
There is no diflference between the states and the United States in 
i-espect to this immunity from suit. It is an attribute of every sov- 
ereign, recognized by ail sovereigns. A criminal suit in the fédéral 
courts must be brought in the name of the United States, and can only 
be brought by the United States attorney. Confiscation Cases, 7 Wall 
454, 457, 19 L. Ed. 196. A suit in equity to enjoin the United States 
attorney from instituting criminal proceedings under a statute of the 
United States is manifestly a suit against the United States. In such 
a case the United States is sued as effectively as if it were a défendant 
by name. There is, however, a well-recognized exception to the rule, 
viz. if property rights are invaded, and the statute in question is 
unconstitutional, it is void, is to be treated as nonexistent, and so no 
défense to the United States attorney. When instituting criminal pro- 
ceedings under it he is to be regardèd not as representing the United 
States in his officiai capacity, but as acting individually. So if, under 
a valid statute, he threatens to proceed in a manner injurions to 
complainant's property rights, and not authorized by the statute, he 
transcends his authority, does not represent the United States, is not 
protected by the statute, and may be enjoined. Irréparable injury 
alone is not enough. Both thèse conditions must exist. Obviously 
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in stlch cases the constitutionality of the statute, or the question wheth- 
er the United States attorney hâs transcended his authority, must be de- 
termined by the court before it can détermine whether the particular 
suit is or is not against the United States. Mr. Justice Peckham said 
in Ex parte Young, 209 U. S. 123, 159, 28 Sup. Ct. 441, 453 (52 I^. 
Ed. 714, 13 L. R. A. [N. S.] 932, 14 Ann. Cas. 764) : 

"It is also argued that the only proceeding whlch the Attorney General coiild 
take to enforce the statute, so far as hls office Is concerned, was one by man- 
damus, whlch would be commeneed by the state in Its sovereign and govern- 
mental character, and that the rlght to bring such action is a necessary at- 
tribute of a sovereign government. It Is contended that the complalnants do 
not complain and they care nothing about any action whlch Mr. Young might 
talie or bring as an ordinary Individual, but that he was coraplained of as an 
oliicer to whose discrétion is conflded the use of the name of the state of 
Minnesota so far as lltigation Is concerned, and that when or how he shall use 
it is a matter resting in his discrétion, and eannot be controUed by any court. 

"The answer to ail this is the saœe as made in every case where an officiai 
claims to be acting under the authority of the state. The act to be enforced 
is alleged to be unconstitutional, and, if It be so, the use of the name of the 
state to enforce an unconstitutional act to the Injury of complalnants is a pro- 
ceeding without the authority of and one whlch does not affeet the state In 
Its sovereign or governmental capacity. It is slraply an illégal act upon the 
part of a state officiai in attempting by the use of the name of the state to en- 
force a législative enactment which is vold because unconstitutionaL If the 
act which the state Attorney General seeks to enforce be a violation of the 
fédéral Constitution, the offlcer in proceeding under such enactment cornes 
Into conflict with the superior authority of that Constitution, and he Is In 
that case strlpped of his officiai or représentative character, and is subjected 
In his person to the conséquences of his Individual conduct The state has no 
power to impart to him any immunity from responsibility to the suprême au- 
thority of the TJnîted States. See In re Ayers, supra [123 U. S.] p. 50T [8 Sup. 
Ct. 164, 31 Ij. Ed. 216]. It would be an injury to complainant to harass it 
with a multlpliclty of suits or lltigation generally in an endeavor to enforce 
penalties under an unconstitutional enactment, and to prevent it ought to be 
within the jurisdictlon of a court of equity. If the question, of unconstitution- 
ality with référence, at least, to the fédéral Constitution, be flrst raised in a 
fédéral court, that court, as we think Is ehown by the authorlties cited here- 
after, has the right to décide it, to the exclusion of ail other courts." 

The act of November 21, 1918, is a war measure, constitutional as 
such, and by its express terms is to continue in force until a time 
which has not yet been reached, i. e., the conclusion of the présent 
war and thereafter until the termination of demobilization, the date 
of which shall be determined and proclaimed by the Président of the 
United States. Until such time it is the duty of the United States 
attorney, défendant, under section 771, United States Revised Stat- 
utes (Comp. St. § 1296), to prosecute ail delinquents for crimes and 
offenses covered by it. 

The sole ground upon which the United States attorney, défendant 
in this case, is charged with transcending his authority is that he er- 
roneously construes the statute in connection with the complainant's 
product, viz. as prohibiting the use of food products in the manufac- 
ture of any béer for beverage purposes after May 1, 1919, and the 
sale of such béer after June 30, 1919; whereas, the act, properly con- 
strued, prohibits only the manufacture and sale of such béer as is 
intoxicating, which the complainants' béer, containing not more than 
2.75 per cent, of alcohol by weight, îs not. 
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[5, 6] Although we concur in the construction of the statute by the 
court below, and assume that the United States attorney will institute 
criminal proceedings, we do not think the court had power to stay 
him by injunction from doing so. The proper place for determining 
whether such criminal proceedings are maintainable is not in a court 
of equity, but upon an indictment tried in a criminal court before a 
jury. For any error then committed there will be an adéquate remedy 
by writ of error. We recognize the importance of the interests at stake ; 
that the complainants and others in like case, if not content to man- 
ufacture béer containing an alcoholic content not equaling or ex- 
ceeding one-half of 1 per cent, by volume, must choose between dis- 
continuing their business or carrying it on at the risk of punishment 
under the act of November 21, 1918, if they' continue after May 1, 
1919, to manufacture, and after June 30, 1919, to sell, béer containing 
not more than 2.75 per cent, of alcohol by weight. The question, how- 
ever, is not one of convenience or of discrétion, but of the power of 
the court; and we think such an extension of judicial power, to meet 
what seems to be a hard case, to the domain of the executive depart- 
ment and of the courts of common law, would be an injury to our 
System of jurisprudence still more serious. 

This précise question was decided in accordance with thèse views 
by the Circuit Court of Appeals for the Sixth Circuit in Arbuckle v. 
Blackburn, 113 Fed. 616, 51 C. C. A._ 122, 65 L. R. A. 864. Judge 
Day, who as Justice Day wrote the opinion in the Hammer Case, 247 
U. S. 251, 38 Sup. Ct. 529, 62 h. Ed. 1101, Ann. Cas. 1918E, 724, 
greatly relied upon by the complainants, and to be presently considered. 
said: 

"We are now deallng with an officer of a state proceeding under a valid law 
of the state, and whose error lies in wrongfully constmjing the statute .so as 
to Include the complainant's product. To entertaln the bill In thls aspect would 
be to Bubvert the administration of the criminal law, and deny the right of 
trial by jury, by substltuting a court of equity to inqulre into the commission 
of offenses where it would hâve no Jurlsdiction to punish the parties If found 
guilty. It would be.the extension of equity jurisdiction to cases where prose- 
cutlons in state courts by the state officers are sought to be enjolned, with a 
view to determining whether they shall be allowed to proeeed under valid 
Ktatutes in the courts of law. We think this an enlargement of the jurisdic- 
tion opposed to reason and authority. It is clalmed, however, that conceding 
that a court of equity cannot enjoin the prosecution of criminal oiïenses, as a 
gênerai thing, the rule is différent when property rights are involved ; and 
we are cited to cases holding that equity has jurisdiction to enjoin acts likely 
to be destructive of property rights, although the acts complalned of consti- 
tute infractions of the criminal law. This Is quite a différent proposition from 
enjoining criminal proceedings allegcd to be Indlrectly destructive of property 
rights. Many criminal prosecutions may affect the property of the person ac- 
cused. A property may be greatly injured by the wrongful and unfounded 
charge that It Is used for immoral purposes. Such prosecution may destroy 
Its rental value and prevent its sale, yet a court of equity could not usurp the 
right of trial which both the state and the accused hâve in a common-law 
court before a jury. Bvery citizen must submit to such accusations, if law- 
fully made, looking to the vindication of an acquittai and such remédies as 
the law affords for the recovery of damages. It is often a great hardship to 
be wBongfully accused of crime, but it is one of the hardships which may re- 
suit in the exécution of the law, against which courts of equity are powerless 
to relieve. Suess v. Noble (C. C.) 31 Fed. 855 ; Hemsley v. Myers (C. O.) 45 
259 F.— 54 
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Fed. 283; Kramer v. Board, 53 N. T. Super. Ct. 492; Food Co. v. McNeal, 1 
Ohio, N. P. 266." 

District Judge Grubb in Central Consumers Co. v. Austin, 238 Fed. 
616, arrived at the same conclusion. It is said that thèse cases are in- 
consistent with the décision in Ex parte Young, supra. In that case 
the défendant Young, Attorney General of Minnesota, had been en- 
joined by the Circuit Court of the United States from enforcing an 
act of the state of Minnesota fixing the charges for freight transpor- 
tation at rates found to be confîscatory. After this order was entered 
in the fédéral court the Attorney General, in direct défiance of it, ap- 
plied to a state court for a writ of mandamus compelling the railroad 
Company to comply with certain provisions of the state act. For this 
he was adjudged by the Circuit Court to be in contempt, and put in 
custody of the United States marshal. Thereupon he applied to the 
Suprême Court for leave to fîle a pétition for writs of habeas corpus 
and certiorari, which the court denied. The act was held to be un- 
constitutional because, among other reasons, it had been found by the 
lower court to be confîscatory of the railroad company's property. 
The gênerai rule that courts of equity hâve no jurisdiction to enjoin 
criminal proceedings was fully recognized, but the injunction was sus- 
tained because of certain exceptions to the gênerai rule within which 
that case fell. Mr. Justice Peckham said, at page 161 of 209 U. S., 
at page 454 of 28 Sup. Ct. (52 L. Ed. 714, 13 h. R. A. [N. S.] 932, 
14 Ann. Cas. 764) : 

•'It is further objected (and tbe objection really forms part of tbe contention 
that tlie state cannot be sued) that a court of equity has no jurisdiction to 
enjoin criminal proceedings, by indictment or otherwise, under the state law. 
This, as a gênerai rule, is true. But there are exceptions. When such indict- 
ment or proceeding is brought to enforce an alieged unconstitutional statute, 
which Is the subject-matter of Inquiry in a suit already pending in a fédéral 
court, the latter court, having flrst obtained juriàdiction over the subject- 
matter, has the right, In both civil and criminal cases, to hold and maintaln 
such jurisdiction, to the exclusion of ail other courts, until its duty is fully 
performed. Prout v. Starr, 188 U. S. 537, 544 [23 Sup. Ct. 398, 47 L. Ed. 584]. 
But the fédéral court cannot, of course, interfère in a case where the proceed- 
ings were already pending in a state court. Taylor v. Taintor, 16 Wall. 366, 
370 [21 L. Ed. 287] ; Harkrader v. Wadley, 172 U. S. 148 [19 Sup. Ct 119, 43 L. 
Ed. 399]. 

"Where one commences a criminal proceeding who is already party to a 
suit then pending in a court of equity, tf the criminal proceedings are brought 
to eiiforce the same right that is in issue before that court, the latter may 
enjoin such criminal proceedings. Davis, etc., Co. v. Los Angeles, 189 U. 
S. 207 [23 Sup. Ct. 498, 47 L. Ed. 778]. In Debbins v. Los Angeles, 195 U. S. 
223-241 [25 Sup. Ct 18, 49 L. Ed. 169], It is remarked by Mr. Justice Day, in 
deliverlng the opinion of the court, that 'it Is well settled that where property 
rights will be destroyed, unlawful Interférence by criminal pi-oceedlngs under 
a void law or ordinance may be reached and controlled by a court of equity.' 
Smyth V. Ames [169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819], supra, distinctly 
enjoined the proceedings in Indictment to compel obédience to the rate act 

"Thèse cases show that a court of equity is not always precluded from grant- 
ing an injunction to stay proceedings in criminal cases, and we hâve no doubt 
the prlnciple applies in a case such as the présent. In re Sawyer, 124 U. S. 200, 
211 [8 Sup. Ct 482, 31 L. Ed. 402], is not to the contrary. That case holds 
that in gênerai a court of equity has no jurisdiction of a bill to stay criminal 
proceedings, but it expressly states an exception, 'unless they are instituted 
by a party to the suit already pending before it and to try the same right that 
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Is In Issue there.' Various authorities are cited to sustaln the exception. The 
crimlnal proceedlngs hère that could be commenced by the state authorities 
would be under the statutes relatlng to passeuger or freight rates, and thelr 
validlty Is the very question involved in the suit in the United States Circuit 
Court. The right to restrain proceedlngs by mandamus is based upon the same 
foundation and governed by the same prlnciples." 

The case under considération does not fall within any of thèse ex- 
ceptions. See, also, Davis v. Los Angeles, 189 U. S. 207, 23 Sup. Ct. 
498, 47 Iv. Ed. 778. 

Only two cases are referred to in which United States attorneys hâve 
been enjoined, and the complainants rely upon them as showing that 
this question of jurisdiction was disregarded. Wilson v. New, 243 
U. S. 332, Z7 Sup. Ct. 298, 61 L. Ed. 755, L. R. A. 1917E, 938, Ann. 
Cas. 1918A, 1024, and Hammer v. Dagenhard, 247 U. S. 251, 38 
Sup. Ct. 529, 62 L. Ed. 1101, Ann. Cas. 1918E, 724. In them, as in 
the case under considération, only injunctive relief was prayed for. 
The moment that relief was granted or denied the suit was at an end. 
The only différence is that, the decree in the two cases cited being 
final, an appeal lay directly to the Suprême Court (section 238, Judi- 
cial Code, Act March 3, 1911, c. 231, 36 Stat. 1157 [Comp. St. § 1215]), 
whereas in this case, the order being interlocutory, appeal lay only to 
the Circuit Court of Appeals (section 129, Judicial Code [Comp. St. 
§ 1121]). It is said that because the Suprême Court disposed of the 
two cases cited it actually exercised the jurisdiction which the com- 
plainants deny the court in this suit has. Jurisdiction as a fédéral 
court is plain in ail three cases, but this does not prove that a suit 
against the United States can be maintained either by consent of the 
parties or of the court or by oversight of either or both. The right 
to maintain the suits, i. e., to give the injunctive rehef prayed for, 
could not be determined until the court had ascertained whether they 
f ell within the gênerai rule or within the exception. In Wilson v. New 
the moment the court found the act constitutional, from proceeding 
under which the United States attorney had been enjoined, the suit 
was necessarily found to be one against the United States, and the 
injunction improper, without any référence to the property rights in- 
volved. So in Hammer v. Dagenhard, the moment the statute was 
found to be unconstitutional, and the complainant's right to employ- 
ment directly invaded by its enforcement, the suit was necessarily 
found not to be against the United States, and the injunction was 
proper within the well-established exception. The décisions in thèse 
cases do not impair the gênerai rule as to suits against the United 
States, or extend the exception to that rule. The whole attention of 
the court was directed to the vital question of constitutionality, and the 
fact that it did not restate well-established law does not convince us 
that it intended to départ therefrom. 

We are sure that the United States attorney will co-operate with the 
complainants to hâve the question involved determined as speedily, 
and in the meantime with as Httle interférence with their business, as 
possible. 

Because the suit, so far as the défendant Caffey, United States at- 
torney, is concemed, is against tlie United States, and there is no 
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direct injury to the complainants' property rights, and the act of 
Congress under which it is charged he is threatening to proceed is 
constitutional, and in so proceeding he will not transcend his authority 
under the act, the order of the court below is modified by striking out 
the injunction pendente lite against him, and as so modified is af- 
firmed. 

ROGERS, Circuit Judge (dissenting in part). I concur in the 
foregoing opinion in so far as it holds that the injunction cannot is- 
sue to restrain the United States attorney from instituting criminal 
prosecutions under the acts of Congress approved August 10, 1917, 
c. 53, 40 Stat. 276 (Comp. St. 1918, §§ ailSi/ge to SllSi/gr), and No- 
vember 21, 1918. The importance of this case to the government 
and to the complainants, and the fundamental principle which is in- 
volved and which goes to the jurisdiction of the equity courts, makes 
it my duty to state the reasons upon which my conclusion is based. 

The learned District Judge has rendered an opinion in which he 
has denied a motion to dismiss the bill of complainant, and a prehmi- 
nary injunction has accordingly been issued restraining the United 
States attorney and the acting and deputy collector of internai 
revenue of the Third district of New York from enforcing, pending 
final hearing, certain acts of Congress. It seems to me that the rul- 
ings made are contrary to the powers of a court of equity, and are 
due to a misapprehension of certain décisions of the Suprême Court 
of the United States. 

The court of chancery was founded on the inefficiency of the or- 
dinary tribunals to do complète justice in civil matters. Almost at 
the same time and for a like reason the court of star chamber was 
estabhshed, and both had their origin in the royal prérogative. The 
star chamber grew out of the failure of the ordinary tribunals to do 
complète justice in criminal matters and other offenses of an extraor- 
dinary and dangerous character, and its jurisdiction was confined 
to cases partaking of a criminal character. Select Essays in Anglo- 
American Légal History, vol. 2, pp. 251, 252. We accordingly find 
it laid down with unanimity by the text-writers that criminal pro- 
ceedings are not enjoined in equity. 

In Pomeroy's Equity Jurisprudence (sec. 1361, p. 396, note) that 
distinguished authority states that "criminal proceedings will never 
be enjoined"; citing Kerr v. Corporation of Preston, L. R. 6 Ch. 
Div. 463; Saule v. Browne, Id. 10 Ch. Div. 64; Portis v. Fall, 34 
Ark. 375; Phillips v. Stone Mt, 61 Ga. 386. This accords with 
the gênerai principle that when a cause belongs to the jurisdiction 
of the law courts equity will never interfère to restrain the prosecu- 
tion of the action nor to stay proceedings on the judgment or exécu- 
tion upon mère légal grounds. 

In Bispham's Equity (8th Ed., § 424) it is laid down that "proceed- 
ings in criminal courts will not be interfered with by injunction unless 
the proceedings are commenced by a person who is also plaintiff in 
equity relative to the same matter." The author notes no other ex- 
ception. The exception to which he refers cornes under the right of 
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the equity court to control the conduct of parties who seek its aid in 
furtherance of their civil rights. The défendant in the bill and in the 
criminal proceeding must be the same person, and the question raised 
and the object sought in the two proceedings must be identical. 

In Maitland's Equity (page 261) that distinguished légal scholar 
says: 

"A civil court, again, must not prohibit a man from Instituting criminal 
proceedings." 

In Story's Equity Jurisprudence (section 893) the law is stated 
as follows: 

"There are, however, cases in which courts of equity will not exercise any 
jurisdiction by way of injunction to stay proceedings at law. In the first place, 
they will not interfère to stay proceedings in any criminal matters or in any 
cases not strictly of a civil nature. As, for Instance, they will not grant 
an injunetion to stay proceedings on a mandamus, or an Indictment, or an in- 
formation, or a writ of prohibition. But this restriction applies only to cases 
where the parties, seeking redress by such proceedings, are not the plaintiffs 
in equity; for, if they are, the court possesses power to restrain thera person- 
ally from proceeding, at the same time upon the same matter of right, for re- 
dress in the form of a civil suit and of a criminal prosecution. In such cases 
the injunetion is merely Incidental to the ordinary power of the court to im- 
pose terms upon parties who seek its aid in furtherance of their rights," 

In Eden on Injunctions, 66, it is said: 

"It is an established rule that an injunetion, or any order in the nature of 
an injunetion, will not be granted to restrain proceedings in a criminal 
matter." 

In Kerr on Injunctions (4th Ed. p. 7), the leading English author- 
ity on the subject, it is said: 

"The court will not interfère by Injunetion in matters merely criminal or 
Immoral, which do not affect any right to property. But If an act which Is 
criminal touches also the enjoyment of property, the court bas jurisdiction, 
but its interférence Is founded solely on the ground of Injury to property." 

In High on Injunctions (section 68, 4th Ed.) it is laid down that — 

"since courts of equity deal only wlth civil and property rights, they will not 
Interfère by injunetion with criminal proceedings, having no jurisdiction or 
power to afCord relief in such cases. Jurisdiction over such actions is con- 
ferred upon courts especlally created to hear them, and, with few exceptions, 
it is beyond the power of equity to control or In any manner Interfère with 
such proceedings by injunetion." 

And the exceptions he refers to do not include a case like the prés- 
ent. He goes on to say: 

"So equity will not interfère by Injunetion to restrain municipal offlcers 
from the prosecution of suits for the violation of city ordinanees, such pro- 
ceedings being of a quasi-criminal nature, since equity will not Interfère with 
the exécution of the criminal law, whether pertaining to the state at large 
or to municipalitles which are agents In the administration of civil govern- 
ments." 

In Spelling on Injunctions (2d Ed., vol. 2, § 24) it is said: 

"Equity bas no jurisdiction to Interpose for the prévention of crime, or to 
enforce moral obligations, nor wlU It Interfère for the prévention of illégal 
acts, merely because they are lllegaL Nor hâve the courts of equity Jurisdis- 
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tion to prévent by Injunctlon the Institution of bona flde prosecutlons for crlm- 
Inal offenses, whether the same be violations of state statutes or municipal 
ordinances." 

Lord Chief Justice Holt, of the Queen's Bench, said in the case 
of Holderstaffe v. Saunders, 6 Mod. 16 (1703), when counsel suggest- 
ed that an injunction be sought in chancery, that — 

"Surely chancery will not grant an Injunction in a criminal matter under 
exaininatlon in this court; and that, if they did, this court would break it, 
and protect any that would proceed In contempt of it." 

In 1742, in the Mayor and Corporation of York, 2 Atkins, 302, the 
plaintiffs claimed the sole right of fishing in the River Ouse; the 
défendants claimed the same right, and a bill and cross-bill were 
brought to establish their several riglits. While thèse suits were pend- 
ing the plaintiffs caused the agents of the défendant to be indicted at 
the York sessions, where they themselves were judges, for a breach 
of the peace, in fishing in their liberty. An application for an in- 
junction was made to the Lord Chancellor (Hardwicke). 

"This court," sald the chancellor, "has not orlglnally and strictly any re- 
stralning power over criminal prosecutlons. • ♦ * If actions of trfspass 
had been brought vl et armls this court would hâve stopped them ; but though 
I cannot grant an injunction, yet I may certalnly make an order upon the 
prosecutors to prevent the proceeding on the indictment. • * • Where 
parties subrait their right to the court, they hâve certalnly a Jurlsdictlon 
and may interpose." 

In 1751, in Montague v. Dudman, 2 Ves., Sr., 396, Lord Chancel- 
lor Hardwicke said : 

"This court has no jurlsdictlon to stay proceedings on a mandamus, nor to 
an indictment, nor to any information, nor to a wrlt of prohibition, that 1 
know of." 

In 1827, in Macaulay v. Shackell, 1 Bligh's New R. 96, 127, Lord 
Eldon declared that "a court of equity has no criminal jurisdiction." 

In 1876, in Kerr v. Corporation of Preston, supra, which involved 
an attempt to restrain certain criminal proceedings, Jessel, M. R., 
said : 

"Why ought a court of equity to Interfère with the ordlnary proceedings of 
a criminal court? I am not aware that any such power exists. The point 
came before me in Saul v. Browne, L. R. 10 Ch. 64, where I declined to In- 
terfère wlth criminal proceedings or to follow Lord Hardwicke's doubtful 
décision in Mayor of York v. Pilkington, 2 Atk. 302. My décision was appealed 
from, and the Lords Justices thought it a right décision, Wlth the exception 
of that case before IxDrd Hardwicke, there is no Instance in which a court of 
equity has interfered in criminal proceedings. I do not say that the coart . 
mlght not interfère In a possible case, but as a gênerai rule it will not." 

In Wharton's Criminal Procédure (lOth Ed., vol. 3, p. 2134) it 
is said: 

"Court of equity has no Jurisdiction to stay or enjoin criminal proceedings." 

In 16 Am. & Eng. Encyc. of Law, p. 363, it is laid down: 

"A court of equity has no criminal jurisdiction, and cannot interfère to 
prevènt the commission of criminal or illégal acts, unless there is some in- 
terférence, actual or threatened, with property or rights of a pecuniary na- 
ture; but when there is silch interférence, and there is no adéquate remedy 
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at law, the fact that the act may be criminal will not divest the jurisdiction 
of equity to prevent it" 

I may stop hère to say that an illustration of what is meant by the 
passage quoted mav be found in In re Debs, 158 U. S. 564, 15 Sup. Ct. 
900, 39 L,. Ed. 1092. In that case, decided in 1894, Mr. Justice 
Brewer, speaking for the court, said: 

"A ehancellor has no criminal Jurisdiction. Somethlng more than the threat- 
ened commission of an offense against the laws of the land Is necessary to call 
Into exercise the injunctive powers of the court. There must be some Inter- 
férences, actual or threatened, with property or rights of a pecuniary nature; 
but when such interférences appear the jurisdiction of a court of equity aris- 
es, and is not destroyed by the fact that they are accoinpanied by or are them- 
selves violations of the criminal law." 

The court sustained the right to punish Debs for his violation of 
the injunction, the injunction having been issued for the protection 
of property. The acts which Debs committed in violating the injunc- 
tion the court said might or might not hâve been violations of the 
criminal law. "If they v/ere, that matter is for inquiry in other pro- 
ceedings." 

In citing the English décisions above referred to I am mindful 
that the Suprême Court has more than once declared that the equity 
jurisdiction of the courts of the United States is the same in nature 
and extent as the equity jurisdiction of England, from which it is 
derived. Dodge v. Woolsey, 18 How. 331, 347, 15 L. Ed. 401; Fenn 
V. Holme, 21 How. 481, 16 L. Ed. 198; Thompson v. Railroad Com- 
panies, 6 Wall. 134, 18 L. Ed. 765 ; Van Norden v. Morton, 99 U. S, 
378, 380, 25 E. Ed. 453; Root v. Railroad Co., 105 U. S. 189, 26 
L. Ed. 975. 

There are many décisions in the courts of this country in which 
the gênerai rule has been applied that in gênerai the equity courts 
are without- jurisdiction to restrain criminal proceedings. In Attor- 
ney General v. Utica Ins. Co., 2 Johns. Ch. 371, Chancellor Kent said: 

"If a charge be of a criminal nature, or an offense against the publie, and 
does not touch the enjoyment of property, It ought not to be brought within 
the direct Jurisdiction of this court, which was Intended to deal only In mat- 
tors of civil right, resting on equity, or where the remedy at law was not 
sufficiently adéquate." 

The citations might be extended indefinitely, but enough has been 
said to show that the statements of the text-writers are abundantly 
sustained by the décisions of the courts as to what is the gênerai rule 
as to the right to an injunction to restrain criminal proceedings. 

I corne now to inquire under what circumstances the Suprême Court 
has recognized a right to restrain criminal proceedings by injunction, 

The question was before the court in 1887 in In re Sawyer, 124 U. 
S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402. I shall not go into the facts 
that were before the court in that case, except to say that a bill was 
filed praying an injunction to restrain the mayor and council of a 
city from removing a city officer for malfeasance in office. The 
lower court granted the injunction, and committed the défendants for 
contempt in disregarding it. The Suprême Court held the injunction 
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absolutely void, and that the order committing défendants for con- 
tempt was also void, and that défendants were entitled to their dis- 
charge on habeas corpus. In the opinion, written by Mr. Justice 
Gray, it is said in referring to the jurisdiction of equity: 

"It bas no Jurisdiction over the prosecution, the punishment, or the pardon 
of crimes or mlsdemeanors, or over the appointment and reraoval of public 
offlcers. To assume sueh a jurisdiction, or to sustain a bill in equity to re- 
strain or relieve against proceedings for the punishment of offenses, or for 
the removal of public offlcers, Is to invade the domain of the courts of common 
law, or of the executive and administrative department of the govemment." 

And it is also said: 

"From long before the Déclaration of Independence It has been settled In 
England that a bll) to stay crlniinal proceedings is not within the jurisdiction 
of the court of chancery, whether those proceedings are by indictment or by 
summary process." 

Again it is said: • 

"The modem décisions in England, by emlnent equity Judges, concur In hold- 
ing that a court of chancery has no power to restrain criminal proceedings, 
unless they are instituted by a party to a suit already pending before it, and 
to try the same right that is in issue there." 

In 1898, in Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. 
Ed. 535, the subject was before the court again, a suit having been 
brought to restrain the Governor of Alabama, the Attorney General 
of the State, and the soliciter of the Eleventh judicial circuit of the 
State, from instituting or prosecuting any indictment or criminal 
proceeding against any one for violating the provisions of an act 
of the Législature of Alabama, prescribing certain maximum rates 
of toll. The court below, the cause having been discontinued as 
against the governor, whose term of office had expired, issued a tem- 
porary injunction on the ground that the act was unconstitutional 
and void, as being in violation of the Constitution of the United States. 
The court, in an opinion written by Mr. Justice Harlan, referred 
approvingly to what was held in Re Sawyer, supra. And in referring 
to the fact that the toll-gatherers in the plaintiff's service had been 
indicted in a state court for violating the provisions of the act, the 
court said: 

"Let them appear to the indictment and défend themselves upon the ground 
that the state statute is répugnant to the Constitution of the United States. 
The state court is compétent to détermine the question thus raised, and is un- 
der a duty to enforce the mandates of the suprême law of the land. • * • 
That the défendants may be frequently indicted constitutes no reason why a 
fédéral court of equity should assume to Interfère with the ordinary course of 
criminal procédure In a state court" 

The next case I will refer to is that of Ex parte Young, 209 U. S. 
123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 h. R. A. (N. S.) 932, 14 Ann. 
Cas. 764, decided in 1908. This was an application for leave to file 
a pétition for writs of habeas corpus and certiorari in behalf of the 
Attorney General of the state of Minnesota. The lower court had 
restrained the Attorney General from taking any steps to put in 
force the orders of the railroad commission of the state, and certain 
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acts passed by the Législature of the state fixing rates, and which 
subjected to criminal proceedings those who violated the provisions 
of the acts and the orders of the commission. It was claimed that 
the acts were unconstitutional as being confiscatory. The Attorney 
General had violated the injunction, was proceeded against for coii- 
tempt, and was in the custody of the United States marshal. The 
Suprême Court held the acts unconstitutional. So that the court had 
before it (1) an unconstitutional act, (2) which act was the subject 
of inquiry in a suit already pending in a fédéral court, and (3) the 
intention of the state's Attorney General to enforce it. And it was 
held that under thèse circumstances the injunction was properly is- 
sued. But the case of In re Sawyer, supra, was neither overruled 
nor doubted. In the opinion, written by Justice Peckham, the court, 
referring to the rule that a court of equity has no jurisdiction to en- 
join criminal proceedings, by indictment or otherwise, said: 

"But there are exceptions. When such indictment or proceedlng is brouglit 
to enforce an alleged unconstitutional statute, which is the subject-matter of 
inquiiy in a suit already pending in a fédéral court, the latter court, havlng 
first obtained jurisdiction over the subject-matter, has the right, in both civil 
and criminal cases, to hold and maintaln such jurisdiction, to the exclusion 
of ail other courts, untll its duty is fuUy perfofmed." 

The court also pointed out that an injunction might issue to prevent 
unlawful interférence by criminal proceedings under a void law or 
ordinance, where otherwise property rights would be destroyed. The 
case is considered consistent with In re Sawyer, supra, which the 
court expressly declared "is not to the contrary." 

I concur with what is said in the opinion of the court that the case 
now under considération does npt fall within the exceptions stated 
in Ex parte Young. 

No cases hâve come under my notice in which the Suprême 
Court has added to the exceptions stated in the case last cited. 

In 1916 the court decided Wilson v. New, 243 U. S. 332, 37 Sup. 
Ct. 298, 61 L. Ed. 755, L. R. A. 1917E, 938, Ann. Cas. 1918A, 1024. 
The suit was brought to restrain the officers of certain labor unions 
and a United States District Attorney f rom establishing an eight-hour 
day for Interstate and foreign commerce. The act provided that any 
person violating it should, upon conviction, be fined not less than 
$100 and not more than $1,000, or imprisoned not to exceed one 
year, or both. The court held the act constitutional, and reversed 
the court below, which had granted an injunction. The case turned 
upon the constitutionality of the act, and there is no décision of the 
question as to the power of a court of equity to en join criminal pro- 
ceedings, and no reason for supposing that the court intended it to 
be understood that the jurisdiction of equity in such cases was to be 
extended beyond the limits stated in Ex parte Young. 

In 1918 Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 
6 h. Ed. 1101, Ann. Cas. 1918E, 724, was decided. The court below 
had enjoined the enforcement of an act of Congress intended to pre- 
vent Interstate commerce in the products of child labor. The act 
provided for a criminal prosecution of those violating its provisions. 
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The only question discussed in the opinion was that of the cçnsti- 
tutionality of the statute, and, as the court held that unconstitutional, 
it affirmed the lower court, which enjoined its enforcement. The case 
added nothing to what was said in Ex parte Young upon the subject 
now under considération. It was a case where property rights would 
hâve been destroyed by criminal proceedings under a void law, and 
therefore within the exceptions stated in Justice Peckham's opinion 
in the Young Case. 

In Truax v. Raich, 239 U. S. 33, 36 Sup. Ct. 7. 60 L. Ed. 131, L. 
R. A. 1916D, 545, Ann. Cas. 1917B, 283, the act was unconstitution- 
al and the Attorney General was restrained. 

In Philadelphia Co. v,.Stimson, 223 U. S. 605, 32 Sup. Ct. 340, 56 
L. Ed. 570, the statute being constitutional, the bill to enjoin enforce- 
naent was dismissed. 

Does the fact that the prosecuting officer misconstrues a constitu- 
tional statute justify a court of equity in issuing an injunction to re- 
strain him? I am not aware that the Suprême Court has so held. 
In the absence of such a ruling I think the doctrine announced by 
the Circuit Court of Appeals in the Sixth Circuit should be followed. 
It was there said in Arbuckle v. Blackbum, 113 Fed. 623, 51 C. C. A. 
129, 65 E. R. A. 864, that the jurisdiction of courts of equity had 
never been carried to that extent in authoritative décisions. "On 
the contrary," said Judge Day (afterwards Justice Day of the Su- 
prême Court), "the Suprême Court, in more than one instance, has de- 
nied such jurisdiction." And he adds : "We think this an enlargement 
of the jurisdiction opposed to reason and authority." This opinion 
was concurred in by Judge Lurton, who aiso later became a member of 
the Suprême Court of the United States. 

I concur also in the objection that to enjoin the United States at- 
torney from proceeding under a constitutional statute is to enjoin the 
United States. As was said in Harkrader v. Wadley, 172 U. S. 148, 
160, 170, 19 Sup. Ct. 119, 127 (43 1. Ed. 399) : "In proceeding by 
indictment to enf orce a criminal statute the state can only act by offi- 
cers or attorneys, and to enjoin the latter is to enjoin the state." If 
the law officer of the government attempts to enforce an unconstitu- 
tional law, he is in that attempt not representing the state, and is to that 
extent denied his officiai or représentative character. 

In the opinion of Judge WARD, which is the opinion of the ma- 
jority of the court, the injunction is allowed to stand as against the 
acting and deputy collector of internai revenue. In that conclusion I 
am unable to concur. 

The bill of complaint was originally filed, not against the collector of 
internai revenue of the Third district, but against Mark Eisner, who 
at the tirae of the filing of the bill occupied that office. Thereafter Mr. 
Eisner resigned, and upon motion the défendant McËlligott was made 
a party to the suit, he having succeèded to the office as acting and 
deptlty collector of internai revenue. The bill is against McËlligott, 
describing him as acting and deputy collector of internai revenue, and 
the injunction runs against "the said défendant McËlligott." It is 
not necessary to inquire what the efïect would be in case McËlligott 
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should cease to hold the office he now fills, and whether the words "act- 
ing and deputy collector of internai revenue" are anything more than a 
descriptio personse, identifying the person intended to be bound, and not 
effective as against another who might succeed to the office upon his 
death or résignation. See Dillon on Municipal Corporations, vol. 4 
(5th Ed.) § 1536. 

The injunction restrains McEUigott, his agents, servants, subordi- 
nates, and employés, 

"pendlng final héarlng and décision of thls cause, and untll the further or- 
der of thls court, from refusing to issue to said complainant, its agents, 
offieers, servants, and employés, or any of them, revenue stamps in respect of 
such béer or malt llquor, provided the taxes payable thereon by law are duly 
tendered or paid to hlm or them, and from at any timo hereafter refusing to 
llcense and to permit said eoraplalnant duly to qualify as a brewer of said 
béer or malt llquor, If otherwise duly qualitied, even though the béer or malt 
llquor manufactured, produced, and sold by It, or Intended so to be, contaln 
more than one-half of one per cent, of alcohol by volume, so long as it shall 
contain, when disposed of for consuniptlon , not to exceed two and three-quar- 
ters per cent. (2% p. c.) of alcohol by welght." 

The injunction also restrains hira from — 
"seizing, attemptlng or causing to be seized, or otherwise Interfering with 
the property, business, and affalrs of said complalnant for or on account of 
any such violations of the provisions of said act of Congress of November 21, 
1918, or said proclamation of the Président, or said régulations, npon the 
ground or clalm that béer or malt llquor contalning not to exceed two and 
three-quarters per cent. {2% p. c.) of alcohol by welght Is as niatter of fact 
Intoxlcating, and that the manufacture, production, and sale of such béer or 
malt liquor Is prohlbited by the act of Congress of November 21, 1018, or by 
the proclamation of the Président heretofore Issued under and by virtue of 
said act of Congress of August 10, 1917, or by the régulations of the Commis- 
sioner of Internai Revenue." 

McEUigott is subject to the ordcrs of the Commissioner of Internai 
Revenue. That officiai in an affidavit states that he is acting, and will 
continue to act, in the matters herein involved, "in conformity with 
the advice of the Department of Justice." Restâtes: 

"That heretofore, bellevlng that he could not properly sell stamps for tax 
paynients on béer illegally manufactured, and that his so dolng might be 
construed as an act on the part of the government sanctionlng an illégal act, 
he instructed the collector of Internai revenue for the ïhird district of New 
Yorlj, and the coUectors of internai revenue at Philadelphla, Pa., Syracuse, N. 
Y., and Newark, N. J., to refuse to sell such stamps when the béer had been 
manufactured subséquent to December 1, 1918. But being now advised by the 
Department of Justice that If such béer is actually manufactured the manu- 
facturer is liable for the tax whether the manufacture be lawful or unlawful, 
although in the latfer event such manufacturer will be subject to prosecutlon 
for a violation of the acts above mentloned, he bas canceled said instructions, 
and dlrected said eollectors to sell the stamps in order that the tax in question 
may be paid. And this course he Intends to pursue unless it shall be de- 
cided by the courts that the same Is improper. 

"That this afHant, acting under advice from the Department of Justice, bas 
Instructed the collector of Internai revenue for the Thlrd district of New 
York, N. Y., and. the eollectors of Internai revenue at Philadelphla, Pa., Syra- 
cuse, N. Y., and Newark, N. J., not to take the seizures of béer or selzures of 
any property of brewers because of violations of the provisions of the Food 
Cohtrol Act of August 10, 1917, or régulations issued thereunder, or for vio- 
lations of the act of November 21, 1918. That thls aillant is advised and be- 
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lieves that the powers of selzures ot béer or of the property of brewers be 
exerclsed by coUectors of Internai revenues only for violations or évasions ot 
statutes relatttig to the payment and collection of taxes upon the manufacture 
and sale of béer, and that such powers of seizure do not exist because of 
violations of the Food Control Act of August 10, 1&17, or the act of November 
21, 1918, or régulations Issued by the Commlssioner of Internai Revenue wlth 
tte approval of the Secretary of the Treasury under either of the two above- 
named acts." 

He also states in an affidavit : 

"That déponent Is advised and belleves, and, unless otherwlse dlrected by 
the court, will act and require coUectors of Internai revenue to act upon the 
assumptlon that the sole penaltles for such violations of section 15 of rne 
Food Control Act of August 10, 1917, or of the rules and régulations made 
pursuant thereto, or of the act of November 21, 1918, are tSnes and imprison- 
inents prescribed by those acts ; that the penaltles of seizures and forfeitures 
of property prescribed by the Internai Revenue Laws do not accrue because 
of such violations, but accrue only because of fallures to coinply with the In- 
ternai Revenue Laws themselves, whlch govern the payment and collection ot 
taxes." 

ît appears that acting under instructions from the Commissioner of 
Internai Revenue, issued on April llth, and revoked on or about 
April 21st, McElligott refused to sel] internai revenue stamps to the 
brewers. In relation to that matter McElligott states in his afEdavit: 

"After the revocation of such Instructions I never required such affidavit, 
and never refused or threatened to refuse to sell internai revenue stamps to 
be placed on béer or barrels of béer, and hâve been at ail times and still am 
ready and wllling to sell the brewers ail such stamps as they may wish to pur- 
chase." 

He also states : 

"Afflant further says that whlle he held the office of collecter of Internai 
revenue of the Third district of New Tork, as aforesaid, he never did 
at any time make any threat or threats wlth respect to or in any man- 
ner or form as alleged in paragraph XI of the bill of complaint. or in any 
way or manner with respect to the matters or thlngs therein alleged." 

In view of thèse affidavits, I find no justification for the issuance of 
an injunction against McElligott. The intention to do the prohibited 
acts is not shown to exist, but is expressly shown not to exist. 

In Real Estate Trust Co. v. Hatton, 194 Pa. 449, 45 Atl. 379, it 
was held that where the défendant, by answer and in open court, dis- 
claimed any intention of doing the acts sought to be enjoined, a pre- 
Rminary injunction should be denied, but that the bill would be re- 
tained, with leave to the plaintifï to apply for an injunction if the 
défendant disregarded his avowed intention. 

Under the circumstances existing in this case, and in view of the 
fact that the défendant McElligott is a responsible officiai of the gov- 
ernment, who disclaims any intention of doing the acts he is alleged to 
intend to commit, I am of the opinion that the bill should be dismissed 
as to him, as well as to the United States attorney, but for a différent 
reason. As I understand, the law courts do not grant injunctions to 
allay f ears and appréhensions without évidence that there are sufficlent 
reasons for the fears and appréhensions which are alleged to be enter- 
tained. It must be made to appear to the court that the acts 
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against which protection is asked are not only threatened, but will in ail 
probability be committed to the injury of the complainant, who must 
show reasonable ground for apprehending that it will otherwise be 
donc. 16 Am. & Eng. Encyc. 361, It is well to remember that there 
is no power the exercise of which is, in the opinion of the Suprême 
Court, more délicate than the issuing of an injunction. It is the strong 
arm of equity, which ought never to be extended, except in a clear 
case. Truly v. Wanzer, 5 How. 142, 12 I^. Ed. 88. 

In view of the conchision reached that the bill should be dismissed 
as to the United States attorney, it is not necessary to pass upon the 
question as to the construction to be given to the act of Congress ap- 
proved November 21, 1918. The statute provides: 

"After May 1, 1919, until the conclusion of the présent war, and thereafter, 
until the terralnation of demobllization, the date of which shall be determlned 
and proclaimed by the Président of the United States, no grains, cereals, fruit, 
or other food product shall be used In the manufacture or production of béer, 
wine, or other Intoxicatlng malt or vinous liquor for beverage purposes. Aft- 
er June .SO, 1919, until the conclusion of the présent war, and thereafter until 
termination of demobllization, the date of which shall be determined and 
proclaimed by the Président of the United States, no béer, wine, or other in- 
toxicatlng malt or vinous liquor shall be sold for beverage purposes excrept for 
export." 

As, however, it is desired that the judges express their opinion as to 
the meaning of the words, "no béer, wine or other intoxicating malt or 
vinous liquor," I state my opinion. It is that the rule of construction 
known as ejusdem generis applies. Where gênerai words follow the 
enumeration of a particular class of things, the gênerai words will be 
construed as applicable to things of the same class as that enurnerated. 
The paramount duty of a court is to see that no efïect shall be given 
to any law which violâtes the Constitution. After that the next duty 
is to see that efïect is given to the législative intent. I am unable to 
see any escape from the conclusion that Congress in enacting the law 
had in mind intoxicating liquors. In that conclusion I agrée with my 
Associates. 

Whether béer containing not more than 2.75 per cent, of alcohol is 
intoxicating is not a question of law, but one of fact, and will be de- 
termined at the final hearing upon the merits. 

The acts of Congress now under considération contain no définition 
of what per cent, of alcohol makes liquor intoxicating. In a number 
of the States the statutes prohîbit the use of ail "alcoholic" liquors 
for beverage purposes. In a large number the standard of an intox- 
icating beverage is fixed at one-half of 1 per cent. And for nearly 20 
years the Bureau of Internai Revenue has treated béer containing one- 
half of 1 per cent, or more of alcohol as a malt liquor, and the brewers 
of the country hâve acquiesced in this définition of béer. And it is 
not unlikely that the présent Congress, in enacting a Prohibition En- 
forcement Bill, will undertake to define what is intoxicating liquor, 
and if it does may undertake to fix the standard at one-half of 1 per 
cent, in accordance with the rule established for so many years in the 
Bureau of Internai Revenue. But, in the absence of some définitive 
législation, the meaning of the term "intoxicating liquors" is clearly 
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left ; as a question of fact, and not of law, and tha courts can- 
not undertake to say, as matter of law, that liquor which contains 2.75 
per cent, of alcohol by weight is not intoxicating. And neither the 
opinion of my Associates, nor the opinion of tlie district judge, contains 
anything to the contrary. In the opinion of the district judge he 
expressly declared "that the question whether béer having 2.75 per 
cent, of alcohol is intoxicating" was not before him for décision. 
I summarize my conclusions as f ollows : 

1. The acts of Congress herein involved are constitutional. . 

2. They relate to liquors which are intoxicating. 

3. Whether liquor which contains 2.75 per cent, of alcohol in weight 
is intoxicating is a question of fact, which will be determined as such 
when the case reaches final hearing, the majority of the court having 
decided that the bîll should not be dismissed except as against the 
United States attorney. 

4. That the bill should hâve been dismissed not only as against the 
United States attorney, but also against the acting and deputy collector 
of internai revenue. 

5. That a United States attorney under certain circumstances may 
be restrained from instituting criminal proceedings under an uncon- 
stitutional law. 

6. That under the circumstances existing in this case he cannot be 
restrained from instituting such proceedings under a constitutional 
law, the construction of which it is alleged he raisapprehends. 

HOUGH, Circuit Judge (dissenting in part). In the resuit reached 
by Judge WARD I concur, and with the opinion I agrée, except in so 
far as it bases the modification of injunction order on a lack of "power 
to stay the United States attorney" from instituting any and every 
criminal proceeding under any constitutional statute. 

The matter is one of degree, not of kind or power. A prosecuting 
officer's threatened act may be so preposterously unlawful (though not 
unconstitutional) as to justify the intervention of equity. 

Injunction is always against human action, and no logical diflference, 
either as to wrong or remedy, can be pointed out between unconstitu- 
tional human action and similar action without color of law theref or. 

The wrong hère complained of, however, was and is that of the In- 
ternai Revenue Department of the Treasury. Under laws in force 
long before 1918, every brewer (practically) brewed on sufferance of 
the commissioner. As July 1, 1919, approached that officiai threatened 
to refuse the licenses and stamps, without which brewing is absolutely 
illicit, and subjects the brewer to confiscatory proceedings and pen- 
alties of extrême severity. The plain intent was to enforce a strained 
construction of the act of November 21, 1918, by preventing brewers 
from complying with pre-existing and unrepealed law. 

So far as I can now see, the injunction against the collector stops 
that plan, and I regard the relief obtained below against the United 
States attorney as in efïect preventing that officiai from asking at the 
hands of a grand jury indictments for offenses created only by the 
act of November 21st itself. 
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Such possible indictments would not involve preliminary seizure of 
plant and tools, and they should be left to their course at common law, 
except under circumstances of extrême necessity, not hère shown. This 
dissent, then, is limited to the reason assigned for a resuit to which I 
agrée. 



THOMAS et al. v. LUKENS. 
(Circuit Court of Appeals, Fourth Circuit. AprU 17, 1919.) 

No. 1686. 

1. BJECTMENT <g=»9(3) TlTLE TO SUPPORT ACTION. 

In ejectment, plalntiff must recover on the strength of hls own tltle, 
and not on the weakness of the defendant's title. 

2. Public Lands <S=>186 — -Patent not Tixle Supporting Ejectmest as to 

Lands Previouslt Granted. 

A patent to land executed by the Governor of West Virginia held void 
ander the Constitution and statutes of the state, and not sufflclent to 
support an action of ejectment, on the grouiid that a valid conveyance of 
the state's title had previously been made to another. 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Elkins; Alston G. Dayton, Judge. 

Ejectment by Edward 1,. Thomas and others against Charles Ed- 
ward Lukens. Judgment for défendant, and plaintiffs bring error. 
Affirmed. 

This Is an action of ejectment, Instituted In the United States District Court 
for the Northern District of West Virginia, to recover from the défendant 207 
acres of land sltuated in Randolph county, W. Va. The 207 acres consist of 
two smaller tracts, one for 163, and the other for 44, acres. Thèse two tracts 
are a part of original tract of 500 acres that had been conveyed by George W. 
Yokum, commlssioner of school lands for Randolph county of that state, to 
George W. Harmon by deed dated October 28, 1879. 

The plaintiffs base thelr right to recover iipoii a paper In the nature of a 
grant from Jacob B. Jackson, Governor of West Virginia, to Frederick Fickey, 
Jr., and Edward L. Thomas, dated October 21, 1883, in which It was recited 
that the grant was made by vlrtue of the authority of chapter 50 of the Acts 
of 1883, and which purports to convey 2,000 acres situated In Randolph county. 
The 2,000-acre tract overlaps the 500-acre tract to the extent of 207 acres, 
whlch constitutes the 207-acre tract as above stated. It is conceded that 
wha lever tltle the plaintiffs hâve to the 2,000 acres is by wlU from Frederick 
BHckey and the descendants of Edward L.. Thomas, both of whom are now 
dead. The issues were made up in the usual manner; the case was tried; a 
jury was impaneled ; a large portion of the évidence was condensed by rea- 
son of stipulations entered into by plaintiffs and défendant. Plaintiffs offered 
in évidence a stipulation in writing, also description of patent, a survey, and 
the deed book from the clerk's office, Randolph county, showing the recorda- 
tlon of such patent. Plaintiffs then rested their case. Défendant, by counsel, 
moved to strlke ont ail the plaintiffs' évidence. The court took the motion 
under advisement, stating that he would reserve an opinion on judgment until 
a later time in the trial, at whlch time the défendant introduced the deed of 
George W. Yokum, commlssioner of school lands, to George Harmon, and the 
court proeeeding on which it was based, showing that the land therein con- 
veyed had been waste and unapproprlated land. Counsel for plaintiffs ad- 
mitted that thèse proceedings were regular, and waived introduction of same. 
Then défendant offered hls stipulation in writing, which shows a mrmber of 
dceds, so as to fonn a complète chain of title for such tract of land from the 

©=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digeste & Indexe» 
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original deed by George W. Tokuiti, the commissloner, down to tbe beglnnlng 
of thls suit, after which défendant requested the court for a final rullng upon 
the motion to exclude the plalntlfCs' évidence. The jury was withdrawn, and 
the motion argued whereupon the court sustalned such motion, excluding plain- 
tiffs' évidence, and directed a verdict for the défendant. 

E. D. Talbott, of Elkins, W. Va. (Talbott & Hoover, of Elkins, W. 
Va., on the brief), for plaintififs in errer. 

C. O. Strieby, of Elkins, W. Va., for défendant in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
[ 1 ] It is a well-settled rule that a plaintifiE in a suit of this character 
is required to recover on the strength of his own title. In other words, 
he cannot rely upon the weakness of defendant's title, and until he 
shows a légal title to the land involved he is not entitled to recover. 

In Reusens v. Lawson, 91 Va. 226, 21 S. E. 347, it is held : 

"In an action of ejectment the plalntlff must recover on the strength of his 
own title, and if it appear that the légal title Is In another, whether that other 
be the défendant, the commonwealth, or some third person, it is suflleient to 
defeat the plalntlff." 

[2] Counsel for défendant insist that the plaintiffs' grant is void 
upon the ground that, at- the time same was issued, the title had passed 
from the state by virtue of the land commissioner's sale, and was then 
vested in the défendant. It was incumbent upon the plaintiffs as 
a first step in the proceeding to show they derived title from the state, 
and this they did not do, inasmuch as the title, as we hâve said, had 
passed from the state to the défendant by virtue of the land sale. 
The learned judge who heard this case in the court below, among 
other things, in referring to the questions involved, said: 

"At the beginning of thls trial, v?hen the plalntlfCa ofCered in évidence a copy 
of the grant to Fickey and Thomas, dated the 31st day of October, 1883, the 
défendant objeeted to the admission thereof, substantially for three reasons: 
Mrst— because the copy tendered was not properly verlfled. Second — because 
such grant had been issued wlthout légal authorlty and in contravention of 
article 13, § 4, of the Constitution of the state ; the législative act of the 22d 
day of February, 1883, by authorlty of whlch such grant purports to hâve 
issued, being unconstitutional. Thlrd — that the Issuance of such grant was 
limlted by an exception of such législative act, set forth at the end thereof, to 
the effect that no grant made under It would affect any title derived from 
sale made by a court of school lands of waste, unapproprlated, or forfelted 
lands; that In 1879, three years before, the commissloner of school lands had, 
In regular judiclal proceedings, sold the land in controversy to George Har- 
mon, under whom, by mesne conveyances, the défendant now holds title and 
possession; that therefore thls act of 1883, If conStltutional, by reason of this 
exception embodied In It, did not authorize the Issuance of thls grant and it 
was and is therefore void. * • * 

"On the other hand, plaintiffs, whlle admitting ]x>ssession of the land to be 
In défendant, tender to show by légal évidence that his title under his school 
commissloner deed of 1879 bas become forfelted under chapter 105 of the Code, 
by reason of the omission of the land from the land books and nonassessment 
of taxes thereon for flve consécutive years, by reason whereof, It is insisted, 
defendant's older title bas become vested in them by reason of their jimior 
title under the grant and by devise and Inheritanee. 
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"As I vlew the matter, the crucial question for me first to détermine Is the 
legallty of the 1883 grant or patent to Fîckey and Thomas, the foundation of 
plaintlffs' claim of title. While It may be pure dicta In the case, I am con- 
vinced that Judge Brannon's discussion of the purpose, intent and effect of 
the constitutlonal provisions contained in article 9, § 2, of the Constitution of 
1863, and article 13, §§ 2, 4, of the présent (1872) Constitution of the state, set 
forth in State v. Harman, 57 W. Va. 447, at page 460, 50 S. E. 828, Is entirely 
correct in fa et and conclusion — that is to say: That both of thèse provisions 
were enacted to change In toto the old Virginia System by warrant, entry, 
survey, and grant, for the disposition of vi'aste, unappropriated, and forfeited 
lands vested in the state, and substitute therefor a System by which, through 
the Intervention of judiclal proceedings, a sale thereof would be requlred, the 
proeeeds thereof to go to the state school fund ; thîjt while the constitutlonal 
provision of 1863 made an exception In favor of entries made prior to 1863, 
the article of the 1872 (présent) Constitution, by reason of Its omission of this 
exception and by vlrtue of Its other provisions exclusive in effect, made this 
judlcial sale method the sole and only way by which thèse waste, unappro- 
priated, and forfeited lands. vested In the state, could thereafter be disposed 
of, and flnally and completely negatived ail right or power on the part of the 
Législature to provide for their disposition by grant or otherwise. * * * 

"However, it seems to me very clear that under the exception and limitation 
contained in this aet that at the tlme this patent issued in 1883 the Governor 
of the state was wlthout power or authority to act in the premises, and Its is- 
sue was wholly Illégal, and the grant itself must be held therefore null and 
void, and this for the reason that the land had been sold In 1879 In regular 
judlcial proceedings by the school commissioner, and by hlm conveyed to 
Harmon, the purchaser, and was not, therefore, subject to grant under the 
terms and intent of the act. 

"This sale and conveyance, thus provided for by the Constitution, it has 
been well settled in this state, constituted such deed In effect a substantlal 
new grant of title from the state Itself, and entltled the purchaser to hâve the 
land assessed In his own name, regardless of any dellnquencies on the part of 
any former owner in the matter of assessment and payment of taxes, and en- 
tirely eut off any such former owner's right of rédemption ; and such title so 
vested in the purchaser could not be forfeited until he had thereafter allowed 
it to be omitted from the land books and nonassessed with taxes for flve con- 
sécutive years. No such forfeiture had or could hâve accrued at that tlme, 
1883, when the Governor attempted to make this grant, for only three assess- 
ment years had Intervened since the purchaser, Harmon, had obtalned his 
title from the school commissioner proceeding; and this act of 1883 could not 
under its exception be made applicable to affect this land after It has been the 
subject of such Judiclal sale In school commissioner proceedings. 

"The ultra vires act of the Governor in Issulng the grant rendering It void 
ab inltio, its valldlty could not be subsequently eétablished by any delinquen- 
cy of Harmon or his subséquent grantees In allowlng his good title to become 
forfeited. If he or they did so allow It to be forfeited, the land thereby again 
vested In the state, to be again sold under another school commissioner pro- 
ceeding, unless the state should elect to allow hlm or them to redeem by pay- 
ment of taxes, damages, and costs. This right to redeem the state could elect 
to refuse, but in practlce in this state It Is always allowed. I therefore con- 
clude that Fîckey and Thomas, In 1883, could not and did not secure elther 
title or color of title, by reason of constitutlonal Inhibition and the limitation 
In the act of 1883, and that the grant seeking to give them title was entirely 
null and void. The plaintlffs hère are the helrs at law and trustées of thèse 
two men; they can recover only on the strength of thelr own title, and not 
upon the weakness of the defendant's. They hâve no other paper writlng, 
from any one, upon which to base a clalm of color of title, and If this grant, 
although void for the purpose of securlng légal title, should be held never- 
theles3 sufficient to confer upon them color of title, such color of title can 
avait them nothing, unless accompanled with proof of ten years open, noto- 
rîous, exclusive, and adverse possession under the law of this state. Such évi- 
dence of possession they admit cannot be produced by them. This being so, 
259 F.--35 



546 259 FEDERAL REPORTER 

It would be clear error to allow them to assall defendant's title by showlng It 
to be forfelted, and it becomes unnecessary to protract the trial by either per- 
mittlng or requMng the défendant to introduce évidence as to his possession. 
Tlie plaintitfs cannot reeover, because they bave no légal title to the land and 
no color of title supported by the required possession. This being true, the 
défendant need prove nothlng as to his title." 

The foregoing is a fair statement of the contentions of the parties, 
and we think the légal conclusions based thereon are correct. There- 
fore we do not deem it necessary to enter into an extended discussion 
of the questions involved, other than to say that we hâve carefully 
considered the cases relied upon by défendant, but are of the opinion 
that they do not apply to the case at bar. 

A careful considération of the provisions of the Constitution of 
West Virginia relating to land, and the statutes passed in pursuance 
thereof, clearly show, as we hâve stated, that at the date of the issu- 
ance of the grant the state did not possess title to this land. 

For the reasons stated, judgment of the lower court is afErmed, 

Afïirnaed. 



BAINBOI/T V. XAMSON BROS, et aL 

(Circuit Court of Appeals, Bighth Circuit. May 28, 1919.) 

No. 5253. 

1. CaKBIEBS <g=>59 — BiLLS DP liADING— RiGHTS OF TEANSFEEKE. 

A bill of lading for a car of grain, stamped on Us face, "Receipt Issued 
for this bill of lading under rules of Omaha Grain Exchange," held to 
charge a transférée, who was a member of the exehange, with notice that, 
as provided in such rules, title to the grain remained in the holder of the 
receipt until he was paid therefor. 

2. Cakriebs <g=55 — ^Billb or Ladin»— Negotiabilitt. 

A notation on a bill of lading for a car of grain, whlch rendered It 
nonnegotiable, lield not invalldated under Act Aug. 29, 1916, § 3 (Gomp. 
St. i 8604b), by a subséquent rebUling of the car in Interstate commerce 
without the knowledge of the légal owner of the grain. 

In Error to the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Judge. 

Action by Carroll S. Kainbolt, doing business as the Rainbolt Corn 
CcMnpany, against Lamson Bros, and others. Judgment for défend- 
ants, and plaintiff brings error. Reversed. 

Frank H. Gaines, of Omaha, Neb. (McGilton, Gaines & Smith, of 
Omaha, Neb., on the brief), for plaintifï in error. 

Francis A. Brogan, of Omaha, Neb. (Alfred G. Ellick, of Omaha, 
Neb., on the brief), for défendants in error. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge, 

STONE, Circuit Judge. The facts pleaded and proven are as fol- 
lows: 

The plaintifï, doing business under the trade name "Rainbolt Corn 
Company," purchased a carload of corn in Omaha from the Farmers' 

(SirjFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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Grain & Supply Company, the grain having been shipped from Merna, 
Neb., on the Chicago, Burlington & Quincy Railroad, to Omaha. The 
bill of lading representing the corn was sent to a bank in Omaha with 
draft attached, and upon payment of the draft Rainbolt obtained pos- 
session of the bill of lading. The car of grain was then sold by the 
plaintiflF to the U. S. Commission Co. (a trade-name for W. R. Richter) 
on the floor of the Omaha Grain Exchange, both Richter and Rain- 
bolt being members of the Grain Exchange, which is a corporation. 
Rainbolt indorsed the bill of lading on the back and stamped on the 
face thèse words: 

"Receipt Issued for this blU of lading under rules of Omaha Grain Ex- 
change to Rainbolt Corn Company." 

The bill of lading, thus indorsed and stamped, was then delivered 
to Richter. The receipt called for on the bill of lading is as f ollows : 

"Recelved of Rainbolt Corn Company, of Omaha, Nebr., blU of lading, 
executed by the 0., B. & Q., dated at Merna, Nebraska, covering a car 
of corn, for which the undersigned agrées to pay to Rainbolt Corn Com- 
pany the sum of $2.28 per bushel withln six days from the date hereof, or, if 
not unloaded, wlll advance 75 per cent, of the value upon surrender of this 
receipt. Sald blU of lading describes sald car as No. 114217, initiais C. B. & 
Q., capacity Ibs. 

"It is agreed by us that the title to said bill of lading and contents of sald 
car shall remain In the Rainbolt Corn Company, or their assigns, until the un- 
dersigned has paid Rainbolt Corn Company, or their order, the entlre pur- 
chase prlce of said grain at said rate. Upon full payment to Rainbolt Corn 
Company, or order, of said purchase prlce as aforesaid, and the surrender of 
this receipt, the title to said blU of lading and contents of said car shall pass 
to the undersigned. [Signed] U. S. Commission Co." 

The rule of the Grain Exchange covering receipts of this character 
is as f ollows : 

"Where a bill of lading Is transferred, and the party receiving the same Is- 
sues and delivers to tlie person surrendering the bill of lading a receipt there- 
for, stating that the title to the grain covered by sald bill of lading shall re- 
main in the party holding said receipt untll the same Is fuUy paid for, then 
the person issulng such receipt Is hereby prohlbited from accepting or receiv- 
ing advances on said bill of lading, or negotiating the same, so long as the 
receipt therefor Is outstanding. 

"Where a bill of lading is transferred and receipt Issued therefor as above 
provided, the party transferring the same shall plainly stamp or write across 
the face of said bill of lading the words: 'Receipt issued for this blU of lad- 
ing under rules of Omaha Grain Exchange to [Name of Holder of Receipt.]' " 

Richter took the bill of lading to the Burlington Railroad and had 
the car shipped to Chicago, 111., under reconsignment permitted by the 
tariflfs and rates of the railway. To carry out the reconsignment ar- 
rangement the railway agent at Omaha drew Unes through thé con- 
signor, consignée, origin, and destination points as shown by the bill 
of lading and inserted : 

"Order U. S. Commission Co., Chicago, 111. NotUy Lamson Bros. Co., Chi- 
cago, m." 

Richter caused the bill of lading to be sent to a Chicago bank, at- 
tached to a draft. This draft was paid by Lamson Bros. Company, 
they received the carload of grain on the bill of lading and convert- 
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ed it to theïr own use. Lamson Bros. & Co. maintaîned an office 
in Omaha and held a membership in the Omaha Grain Exchange, 
the same being carried in the name of C. E. Hunter, an employé of the 
firm who had charge of the Omaha office. Shortly after the sale by 
Lamson Bros., Richter, being insolvent, absconded. No payment 
was made to Rainbolt Corn Company or the plaintifif for the grain in 
controversy. 

The answer was based upon two propositions : First, that défendants 
were purchasers in good faith for value without notice of the agree- 
ment contained in the receipt iâsued to the Rainbolt Corn Company; 
and, second, that the shipment to Chicago being interstate, and there- 
fore governed by national statutes, "that restrictions attempted to be 
placed upon the negotiability of the said bill of lading after its reissue 
by the railroad company as aforesaid, and any rules of the Omaha 
Grain Exchange attempting to limit the negotiability of the said bill of 
lading are each and ail void and of no efïect." From judgment upon 
a directed verdict, plaintiff brings the case hère. 

[ 1 ] Défendant claims that it had no notice, except such as might be 
credited to the stamp on the face of the bill of lading, that "receipt is- 
sued for this bill of lading under rules of the Omaha Grain Exchange 
to Rainbolt Corn Company," and that such constituted no notice. The 
testimony is clear that they had no other notice or information than 
that given by the face of the bill of lading. Was this, under ail the at- 
tendant circumstances, any or sufficient notice? An inspection of a 
photographie copy of the bill of lading defeats défendants' contention 
that the above notation on the bill was so blurred and covered by other 
indorsements as to be illegible. There is no dispute that it was there 
when they received it upon payment of the draft to which it was at- 
tached. They are chargeable with whatever, if any, notice the nota- 
tion would carry to them. In the uninitiated this unusual notation 
would arouse attention. To such as were initiated it would be ample 
notice as to how the grain was held, and put them upon inquiry as to 
whether the receipt were still outstanding. Défendants belong to the 
latter class. They had a branch office at Omaha; they had a mem- 
bership on the Omaha Grain Exchange, and dealt thereon through this 
membership. They cannot be heard to plead ignorance of the rules 
under which members operated. With such knowledge the meaning 
of the notation would hâve been as clear to them as to the man who 
placed it there. We entertain no doubt as to the sufficiency of the no- 
tice. The existence of notice takes them from under the protection of 
the Nebraska statute (Rev. Stat. Neb. 1913, par. 2636) governing con- 
ditional sales — even if this be deemed a conditional sale. 

[2] Défendants' second contention that the Pomerene Act of Au- 
gust 29, 1916, c. 415, § 3, 39 Stat. 539 (Comp. St. § 8604b), would 
prevent this notice on the bill from being operative because it would 
be a restriction upon the negotiability of an interstate bill of lading, is 
unsound under this record. Hère the overwhelming proof is that the 
notation was on thé bill before it was made an interstate bill without 
the knowledge or consent of the party intended to be protected by that 
notation. Plaintifï swore positively that he had placed it on the b»!! 
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of lading before he delivered the bill to Richter. An officer of the bank 
which made the draft on Chicago with this bill, and whose duty it was 
to examine such drafts and bills of lading, thought it was not there at 
that time ; but he admitted he had no independent recollection of this 
particular bill of lading. It is also certain that when the bill was taken 
from the Chicago bank the notation was on it. The railway clerk at 
Omaha, who changed the bill of lading for the shipment to Chi- 
cago, said regarding the notation, "I did not pay any attention, and 
don't know whether I noticed it or not." The very most that might be 
said for défendants upon this évidence is that it presented a question of 
fact, but in our judgment the substantial évidence is ail one way. 

The act of the railway or others in changing this bill of lading to 
cover an Interstate shipment after the notation was thereon cannot af- 
fect the force of that notation, and thus destroy, without their knowl- 
edge and consent, the rights of those protected thereby. 

The judgment is reversed, with instructions to proceed in accord- 
ance with this opinion. 



SMITH-WEBSTER CO. v. JOHN et aL 

(Circuit Court of Appeals, Third Circuit. July 3, 1919.) 
No. 2461 

1. Brokers ®=>98 — Payment to Broker— Eecovery bt Principal. 

If btiyers, by virtue of stipulation in contract ttiat goods were to be 
billed by and proceeds collected by plaintiff brolier for seller, had pald 
plaintif? the raoney due seller for goods delivered, the latter could not 
thereaf ter demand it. 

2. Action <S=3l6 — Naturiî of Remedt. 

An "action" Is a lawful demand of one's rlght in a court of .lustlce. 
[Ed. Note. — For other définitions, see Words and Phrases, Plrst and 
, Second Séries, Action.] 

3. Brokers <S=106 — Sales— Breui.ch— Action— Parties. 

Clause in oontract that goods were to be billed by and proceeds col- 
lected by plaintiff broker for seller dld not vest In plalntlffl the right In 
its own right to sue for the purchase prlce. 

4. Courts ■ês=>328(4) — Fédéral Courts— Jurisdiction—Amount. 

If contracts confer no rights ou plaintiff broker to reeover in its own 
right for breaeh, and the real plaintiffis are the three Individuals named, 
the individual rights, each of which is less than the jurisdlctlonal re- 
quirement, cannot be lumped together to create a case for fédéral juris- 
diction. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Suit by the Smith-Webster Company against Simon John and oth- 
ers, partners trading as Simon John & Bros. From a judgment for 
plaintiff for less than the amount of its claim, plaintiff brings error. 
Reversed and remanded, with instructions. 

<Ê=>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Philip H. Close, and S. A. Williams, both of Bel Air, Md. (Donald 
Thompson and George H. Calvert, both of Pittsburgh, Fa., of coun- 
sel), for plaintiff in error, 

Thomas F. Garrahan, J. A. Langfitt, and H. W. Mcintosh, ail of 
Pittsburgh, Pa., and L- B. Brownfield, of Uniontown, Pa., for défend- 
ants in error. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case the Smith-Webster 
Company, a corporate citizen of Delaware, brought suit against Simon 
John, William John, and Frank John, partners doing business as Simon 
John & Bros., citizens of Pennsylvania. The jurisdiction of the court 
below dépends on diversity of citizenship, and the fact that the amount 
in issue between said parties amounts to $3,000. 

A considération of this case satisfies us that, while the necessary 
diversity of citizenship exists to vest jurisdiction, there is no issue be- 
tween the said parties which involves $3,000. As the court below, 
therefore, was without jurisdiction, it follows that the judgment en- 
tered therein in favor of the plaintiff for $1,119.13 must be reversed, 
and the cause remanded, with instructions to dismiss the case, without 
préjudice, for lack of jurisdiction. Without entering into a.fuU dis- 
cussion of its facts and the course the case took on the trial, we con- 
fine our discussion to those features alone which are pertinent to the 
conclusion we hâve reached that the court below was without juris- 
diction. 

The présent suit is an action of assumpsit, which, under the Pennsyl- 
vania Procédure Act of 1887,^ which is followed in the court below, 
is confined to actions on contracts, express or implied. Now, the state- 
ment of claim filed by the Smith-Webster Company neither allèges that 
any contract existed between it and the défendants nor that it bases its 
right of action upon any promise or understanding, express or implied, 
as to which the défendants contracted with the plaintiff. But in the ab- 
sence of such contract, or contract relations between it and the défend- 
ants, the plaintiff asserts a right on its part to maintain an action of 
assumpsit against the défendants, because the défendants on May 31, 
1917, entered into a written contract with one F. Nelson Smith, where- 
in was the provision: 

"It is agreed and understood by the parties hereto that the goods covered 
by this contract are to be bllled by the Smith-Webster Company, of Bel Air, 
Md., and proceeds coUected by said company for account of the seller." 

Now, it will be observed that Smith, who it is alleged contracted 
with thJe défendants, is not an actor or use party in this suit. There 
is no évidence that he authorized it or indeed knew this suit had been 
brought, but the alleged right of action of the Smith-Webster Com- 

1 "So far as relates to procédure, the distinctions heretofore exlsting be- 
tween actions ex contracta be abollshed, and * • • ail demands, here- 
tofore recoverable in debt, assumpsit or covenant, shall hereafter be sued 
and recovered in one form of action, to be called' an 'action of assumpsit.' " 
P. li. 271, § 1. 
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pany is, so far as Smith is concerned, based solely on this clause in 
the contract. 

[1] Now, as appears by the Smith contract, a copy of which is 
filed with the statement and is printed in the margin,* the Smith- 
Webster Company, acting and signing it as brokers for F. Nelson 
Smith, on May 31, 1917, made a contract between the défendants 
and Smith for the sale of certain canned goods by said Smith to 
the défendants. The statement further allèges that on September 
20, 1917, Smith delivered to défendants the goods contracted for, 
in value $1,440, and this suit seeks to recover said amount. There is 
no proof or allégation that the plaintiff bas any interest, financial or 
otherwise, in this contract, or in the money sued for or to be recov- 
ered in this case. Of course, if the défendants, by virtue of this stipu- 
lation in the contract, had paid the broker the money due Smith for the 
goods he delivered, the latter could not thereafter demand it. But 
because such payment, if made, would bind Smith, it by no means fol- 
lows that such clause, in case the money was not paid — which is the 
fact hère — vested a right of action in the Smith- Webster Company, 
who are not shown or alleged to hâve any financial interest in the 
contract, or any right to share in the money recovered in a suit there- 
on. Indeed, far from this clause embodying any power to maintain 
this suit, to exercise that absolute control of an action, and the owner- 
ship of the money recovered therein, matters which are incident to a 
suitor vested with a right of action, this clause expressly provides that 
the "proceeds collected by said company" (Smith-Webster Company) 
are "for account of the seller," Smith. 

[2] It is a fundamental law that an action is a lawful demand 
of one's right in a court of justice. Now, what légal right did this 

* Broker's Canned Foods Contract. 

Smith-Webster Company, 
Brokers and Commission Merchants. 

Bel Air, Md., May 31, 1917. 
Sold (snbject to the terms and conditions on the reverse slde hereof) to 
Simon John & Bros., Uniontown, Pa., for account of F. Nelson Smith. 
Delivered f. o. b. Bel Camp, Md., B. & O. R. R., with 300 c/s 3's from 

F. W. Smith. 
Shlpment durlng packlng season of 1917 

Priée per 
Cases. Goods. Dozen. 

600 No. 2 Standard Tomatoes, packlng of 1917, sanltary cans, "Seot- 

land" brand, at $1.20 

B l&C 
(Should the packer of the goods covered by this contract be prevented by 
war conditions from seeurlng the necessary raw stock, cans, canning supplies, 
or labor, the packer's liabillty hereunder ceases.) 

Smith-Webster Company, Brokers, 
By Webster. 

"Terms and Conditions of This Contract of Sale. 

"14. It Is agreed and understood by the parties hereto that the goods cov- 
ered by this contract are to be bllled by the Smith-Webster Company, of Bel 
Air, Md., and proceeds collected by said company for account of the seller." 
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clause vest în this broker firm? Did that clause extinguish the right 
of F. Nelson Smith to sue on this contract? If it did not, did it aïso 
vest a right of action in the Smith-Webster Company? Was its pur- 
pose to subject a défendant to two separate and independent actions 
based on a single and indivisible right for a single breach of his con- 
tract ? To effect such a resuit, its terms should expressly so state. 

But, assuming, for présent purposes, the clause in question trans- 
ferred Smith's right of action for its breach to the Smith-Webster 
Company, such transferred right of Smith cannot be maintained in 
the court below, because the claim of Smith was for but $1,400. But 
this inadéquate jurisdictional claim the plaintiflf seeks to increase to 
the jurisdictional sum of $3,000 by adding thereto the transferred 
right of action of one F. W. Smith and one G. W. Gosweiler, who also 
had contracts of a similar character with the défendants. So far 
as the pleadings show, the plaintifif does not allège any relation or 
interdependence of said three contracts, but simply avers a right of 
action — 

"In accordance wIth section 14 of each of the contracts above mentloned, for 
aecount of the several sellers." 

[3, 4] If this summary, or the statement as a whole, is the assertion 
of a right of action vested in the Smith-Webster Company upon ail 
of said contracts, the answer is that clause 14 does not vest a right 
of action in that company to sue for its breach. On the other hand, 
if the section confers no such right of action on the Smith-Webster 
Company to recover in its own right for such breach" of the three 
contracts, but that in truth and in f act the real plaintifïs are the three 
individuals named, then thèse individual rights, each of which was less 
than the jurisdictional requirement, cannot be lumped together to 
create a case for fédéral jurisdiction. Treating the case, therefore, as 
the statement allèges, as a suit brought "for aecount of the several 
sellers," none of whose claims equal the jurisdictional requirement, we 
hold the case is not one for fédéral jurisdiction, and we are constrain- 
ed to take the action noted in the beginning of this opinion. 



FORD V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. May 13, 1919.) 

No. 5179. 

1. Cbiminal tiAW <S=»1186(1) — Evidence — Testmont Given Undeb Otteess. 

Where testimony vital to conviction is given under duress, no convic- 
tion based thereon vclU be permltted to stand. 

2. Cbiminal 1<aw <ê=5369(6) — Evidence— Separate Offensh. • 

In a proseeution for unlawful Introduction of liquor Into a state, évi- 
dence tending to show that défendant was also concemed In another at- 
teinpted introduction of liquor on the same night held inadmissible. 

In Error to the District Court of the United States for the Eastem 
District of Oklahoma; Ralph E. Campbell, Judge. 

Criminal proseeution by the United States against Tom Ford. 
.Judgment of conviction, and défendant brings error. Reversed. 

^::>Por other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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Guy H. Sigler, of Ardmore, 0kl., for plaintiff in error. 

C. W. Miller, Sp. Asst. U. S. Atty., of Muskogee, 0kl. (W. P. Mc- 
Ginnis, U. S. Atty., of Muskogee, 0kl., on the brief), for the United 
States. 

Before SANBORN and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

STONE, Circuit Judge. Writ of error from conviction for intro- 
ducing liquor into Oklahoma. The conviction is challenged upon three 
grounds : Insufficiency of évidence ; wrongf ul admission of évidence 
concerning a wagon loaded with whisky; and the claim that the 
charge to the jury placed the burden of proof upon the defendantj or 
did not require the jury to be convinced beyond a reasonable doubt of 
his guilt. 

The uncontradicted évidence is as foUows: Ford resided in Ard- 
more, 0kl., about 28 miles from Tuck's Ferry across Red river. Early 
on May IS, 1917, he had crossed with an automobile at this ferry into 
Texas. Shortly after midnight he was ferried back to the Oklahoma 
shore, his car remaining there for about an hour and a half, while he 
and the ferryman, Henry Tuck, went a short distance up the river, 
where they procured several fish. He then proceeded toward Ard- 
more, until arrested a short distance from the ferry. Two pints of 
whisky, six bottles of béer, and some fish were found in the car at 
the time of arrest. The real issue of f act in the case was whether the 
liquor thus found in the car had been brought across the ferry from 
Texas, or whether it had been procured from a fisherman on the Okla- 
homa side of the river when défendant went for the fish. Défendant 
swore he had bought the liquor from the fisherman. Tuck swore that 
no liquor had been so purchased. Such contradictory testimony might 
sustain a verdict either way. 

[1] We are asked, however, to consider in this connection a mat- 
ter of considérable gravity. Défendant urges that the damaging tes- 
timony of Tuck cannot be accepted, because his évidence was given un- 
der duress. The witness Tuck testified that he had tried "the best 
you could" to help out défendant; that he had borrowed money from 
défendant; that he had told counsel for défendant the morning of 
the trial that the liquor had been bought from the fisherman; that 
he had told the marshal later that day the same thing; that he had 
been then arrested and put in jail by a deputy marshal ; that he suppos- 
ed the cause of his arrest was for telling the marshal that the liquor had 
been so bought ; that such was not the f act ; that défendant had ofïered 
him money to swear that it was so bought ; that he had agreed to the 
bribe. He was then asked, by counsel for défendant: 

"Q. If the TJnlted States marshal had not arrested you and put you In Jall, 
would you go on the witness stand and hâve swom what you told me this 
moming? A. No ; I guess not." 

The deputy marshal testified, in cross-examination by défendant, 
as follows: 

"Q. Now, Isn't it a fact that siuee Mr. Tuck has come hère to this trial that 
yov hâve discovered that Mr. Tuck wasn't testlfying llke you wanted him to. 
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and that yon hâve had hlm arrested? A. I discovered that he wasn't testify- 
Ing as to what he told me the mornlng I arrested Ford. 

"Q. Then you had him arrested for the purpose of forcing hlm to testlfy 
In thla case favorably to the government? A. Not for the puriwse of forcing 
him ; had hlm arrested. 

"Q. What was It that you had hlm arrested for, Mr. Hlgnlght? A. Because 
he dldn't tell me as he told me that morning, me and Mr. Smith. 

"Q. In other words, you had hlm arrested because he dldn't tell you out 
there in the marshal's office the same story that he told you and Mr. Smith 
down there at the ferry? A. Yes, sir. 

"Q. That is the charge you filed agalnst him? A. Yes, sir. 

"Q. And had hlm put In jall? A. Yes, sir. 

"Q. He wasn't under oath when he talked to you the other tlme was he? 
A. No, sir. 

"Q. What did you charge him with? A. Introducing whisky. 

"Q. Introducing whisky? A. Yes, sir. 

"Q. You filed that charge of Introducing whisky agalnst hlm to force hlm 
to testlfy hère to-day, dldn't you? A. Not to force him; no, sir. 

"The Ckiurt: Q. Did you believe, Mr. Hignight, from the statement that he 
made to you now, that, if that statement was true, he was guilty of introduc- 
ing liquor himself? A. The one that he told me to-day; yes, sir. 

"Q. And when he told you that story, you flled a charge of introducing 
agalnst hlm? A. Yes, sir; on recommendation of the attorney. 

"Mr. Slgler: Q. Is that the reason you filed that charge of introducing, 
because of what he told you hère to-day? A. Yes, sir. 

"Q. Well, you knew ail the facts of the case when he told you down there 
a year ago, dldn't you? A. I dldn't Imow the facts what he told you with réf- 
érence to the signal the man with the car was to glve the man that had the 
load of whisky. 

"Q. Well, il' he had come hère now and testifled what he told you a year 
agoi you wouldn't hâve flled that charge of introducing agalnst him, would 
you? A. If he told me llke he did at the start ; no, sir. 

"Q. The reason, then, that you flled the charge agalnst hlm was because 
he dldn't tell you to-day what he told you a year ago? A. Yes, sir; what he 
told me that mornlng." 

Defendant's counsel challenges déniai of the statement that, imme- 
diately after giving his testimony herein, Tuck was released from' im- 
prisonment and the charge against him dismissed. The brief of the 
government is silent as to this entité matter. Thus is apparently pre- 
sented the spectacle of the witness being bribed by the accused to tell 
one story, and being held under arrest by the government to force him 
to tell a différent one. It is évident that the motive prompting accused 
and the motive of the government officiais were very différent, but the 
act of each v^^as improper. Each effectually interfered with the 
ascertainment of truth and the due administration of justice. It is 
not a question of whether Tuck's testimony, as given, was true or 
false, but of what would hâve been his testimony. Where testimony 
vital to conviction is given under duress, no conviction based thereon 
will be permitted to stand. We do not say that the évidence of guilt 
of défendant was of itself insufficient, but we do say that, given under 
the circumstances hère shown, it was in this trial insufficient, and the 
case must be retried under conditions which will remove this objection. 

[2] The second point presented is that certain évidence was improp- 
erly admitted. This évidence was that an empty wagon had crossed 
the ferry from the Oklahoma side early that night, and about 2 o'ciock 
had returned, loaded with whisky, had been taken part way across 
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on the ferry, and then taken back to the Texas side, where it was 
shortly after seized by the officers ; that the driver said he was waiting 
for a light signal to be given f rom the Oklahoma side, and desired to 
be taken back because he had net received the signal while on the 
boat. The signal could hâve been given from or near the road along 
which défendant intended to travel. Ail of this testimony strongly 
suggested that the défendant was connected with this intended unlaw- 
ful introduction of the wagon load of whisky. While that would hâve 
been the same character of crime covered by this indictment for in- 
trodticing the liquor found in the automobile, there was no attempt to 
connect the two. The danger of this kind of évidence is that it is like- 
ly to lead the jury aside from the case on trial, confuse the issues, 
and resuit in a conviction for acts not included in the indictment. We 
think the évidence was inadmissible. 

The third point relates to the instruction of the court. That part 
of the instruction referring to the wagon load of whisl<y would, of 
course, be eliminated on retrial. The claim that the instruction tbok 
from the défendant the benefit of the presumption of innocence, and 
virtually shifted the burden of proof from the government, is not well 
taken. 

For retrial, in accordance with this opinion, the judgment is re- 
versed. 



OREGON-WASHINGTON R. & NAV. CO. v. BRANHAM. 

(Circuit Court of Appeals, Nlnth Circuit. August 4, 1919.) 
No. 3322. 

1. Bbidges <S=539(5) — Unbafk Condition — Liabilitt or Independent Con- 

TKACTOR. 

An independent contractor for repalring a clty bridge Is llable for an 
injury to a person crosslng the bridge, caused by liis négligence In leav- 
ing it in an uusafe condition. 

2. Damages ®=>163(1) — Personal Injtjry — Necessity of Peoof as to Dam- 

ages. 

To entitle plaintiff in an action for personal Injury to compensa- 
tory damages for loss of tlme, there muât be évidence of bis eaming ca- 
pacity. 

In Error to the District Court of the United States for the North- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Action at law by A. D. Branham against the Oregon- Washington 
Raiiroad & Navigation Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 

A. C. Spencer, of Portland, Or., and Hamblen & Gilbert, of Spo- 
kane, Wash., for plaintiff in error. 

Plummer & Lavin, of Spokane, Wash., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

^saPor other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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HUNT, Circuit Judge. The défendant in error recovered verdict 
and judgment for personal injury, and the plaintiff in error asks re- 
view. 

In Pullman, Wash., the tracks of the plaintiff railroad company 
cross Kamiaken street at right angles. The Palouse river runs paral- 
lel with the railroad company's right of way, and Kamiaken street 
runs north and south over the river upon a bridge; the end of the 
bridge being adjacent to the right of way of the railroad company. 
The bridge had a driveway through the center and sidewalks on ei- 
ther side. The city of Pullman made a contract with the railroad 
company for the repair of the bridge. The railroad company was 
prosecuting the work, but before February 4, 1916, temporarily sus- 
pended on açcount of bad weather, and placed a plank walk, which 
was much used by pedestrians, froni the south approach to the 
bridge, extending northerly to a point where the sidewalk was intact 
on the north end. The planks were covered with hard snow at the 
time of the accident to the plaintiff below. 

On the evening of the 4th of February, 1916, after dark, Mrs. 
Branham, in walking to the city, went upon the plank walk to cross 
the bridge, and had gone a few steps when her foot slipped into a 
hole or crack, and her ankle joint was fractured. She testified that 
when she started to walk across there was nothing to indicate that 
there was any crack between the boards, or any hole to fall into. 
There was a barrier across the driveway, but there was a conflict as to 
whether the barrier extended from the end of the driveway and over 
the walkway far enough to warn pedestrians to keep off the walk. 
Mrs. Branham testified that she "swung around" the barrier and walk- 
ed on the planks, and another witness said that the barrier did not 
make it necessary to get off the sidewalk at ail before reaching the 
planks, and that the openings were left for foot passengers as they had 
been before, and that the way was commonly used. The court submit- 
ted to the jury the question whether or not there was a sufficient barri- 
er to warn the public against the use of the walk, and charged that if 
there was a sufficient barrier the railroad company would not be re- 
sponsible. 

[1] It is said that the court erred because, under the contract of 
repair, the duty of keeping the bridge closed to traffic during the 
period of construction was imposed upon the city of Pullman; but, 
as it was clear that the railroad company was an independent con- 
tractor, it cannot avoid liability for injuries sustained to a third per- 
son, where such injuries hâve been inflicted because of conditions 
brought about by its négligent action. Hun ter v. Montesano, 60 Wash. 
489, 111 Pac. 571, Ann. Cas. 1912B, 955, cited by the plaintiff in error, 
is not applicable, for in that case the évidence conclusively showed 
that there were sufficient barriers to warn the pedestrians of the dan- 
ger, and that the injured raan knew of the dangerous condition of 
the street, while hère the verdict of the jury is founded upon évidence 
that there was no barrier sufficient to warn the public not to use the 
way. 

[2] Plaintiff in error contends that the court erred in instructing 
as follows: 
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"If you find for the plalntiff, It will be Incumbent upon you to Insert the 
amount of her reeovery. You will compensate her for any loss whlch she bas 
sustained through impairment of her earnlng capadty In the past, although 
I believe that tliere is no testimony hefore you as to what her earning eapacity 
was. Thèse items will make up the amount of your verdict, in the event that 
you flnd for the plaintifC." 

The ground of the exception was that there was no évidence of what 
was the earning eapacity of Mrs. Branham. No other instruction 
upon the subject of the measure of damages was given, and the rec- 
ord shows that the court was correct in the belief that there was no 
testimony before the jury as to what the earning eapacity of Mrs. 
"Branham was. The question, therefore, comas to this: There being 
évidence that plaintiff was a dre,ssmaker at the time of her injury and 
dépendent upon that pursuit as a livelihood, and that because of her 
injuries she had not been able to carry on her business since her in- 
jury, and would not be able to use her foot freely upon a sewing ma- 
chine for some time to come, was the court in error in submitting to 
the jury the question of damage to the gênerai impairment of plain- 
tiiï's earning eapacity? Obviously she was entitled to nominal dam- 
ages therefor. But as the amount of such damage was susceptible 
of some proof, and none was produced, the case is brought within the 
gênerai rule that the amount should not hâve been left to the con- 
jecture of the jury. In Leeds v. Metropolitan Gas Light Co., 90 N. 
Y. 26, the Court of Appeals "of New York spoke of the élément of 
damage which consisted of lost time as purely a pecuniary loss or 
injury, and said: 

"The rule of reeovery Is compensation. Where the loss Is peeunlary, and Is 
présent and actual, and can be measured, but no évidence is given showing Its 
extent, or from which it can be inferred, the Jury can allow nominal damages 
only. * * * Where actual pecuniary damages are spught, some évidence 
must be given, showing thejr existence and extent If that Is not done, the 
jury cannot indulge in an arbitrary estiinate of their own." 

See Baker v. Manhattan Ry. Co., 118 N. Y. 533, 23 N. E. 885; 
Sutherland on Damages, § 1248; Joyce on Damages, §§ 227, 228; 
Sedgwick on Damages, § 171. 

The judgment is reversed, and the cause remanded, with directions 
to grant a new trial. 
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PENNT V. ALLIANCE TRUST CO. et al. 

(Circuit Court of Appeals, Elghth Circuit. May 13, 1919.) 

No. 5201. 

1. GUAKDIAN AND WaBD <g=>81 — SALK OF LanDS — JUEISDICTION OF COUET. 

The probate court of Oklahoma had jurlsdiction to order a sale of land 
belonglng to a mlnor Choctaw Indian, and the clrcumstance that the In- 
dlan's guardian intended to take property Instead of cash for the land, 
though known to the court, If a violation of the guardian's duty, was not 
a matter afifectlng the jurisdietlon of the court to make the order of sale 
and an order conflrming it, which orders were uot vold, but at most vold- 
able. 

2. Guardian and Wabd iS=»108 — Sale of Land — Innocent Pitechasee. 

Even where orders of the probate court, for sale of a minor Choctaw 
Indian's land by bis guardian, and conflrming sale, are voldable, such ac- 
tion will not be taken to the préjudice of an innocent purchaser for value. 

3. GtJAEDIAN AND WaBD lg=»105(l) PEEJUDICB OF INNOCENT MOETGAGEE. 

In suit by the guardian of a minor Choctaw Indian to bave his deed 
covering hIs ward's land set aside, as obtained by fraud and misrepresen- 
tàtion, a suit to which the mortgagee of the grantee mortgagor was not a 
party, judgment canceling, setting aside, and vacating the guardian's deed 
dld not relate back, to the préjudice of the Innocent mortgagee for value. 

Appeal from the District Court of the United States for the East- 
em District of Oklahoma ; Joseph W. Woodrough, Judge. 

Suit in equity to foreclose a mortgage by the Alliance Trust Com- 
pany and G. A. Ramsey against Willie Grâce Penny. From a decree 
of foreclosure, défendant appeals. Affirmed. 

F. E. Riddle, of Tulsa, Okl. (Harry Hammerly, of Chickasha, 0kl., 
and Stuart, Cruse ^ Riddle, of Oklahoma City, Okl., on the brief), for 
appellant. 

A. N. Gossett, of Kansas City, Mo. (Barefoot & Carmichael, of 
Chickasha, Okl., and W. H. Clark, of Muskogee, Okl., on the brief), 
for appellees. 

Ames, Chambers, Lowe & Richardson, of Oklahoma City, Okl., amici 
curiae. 

Before SANBORN and STONE, Circuit Judges, and TRIEBER, 
District Judge. 

STONE, Circuit Judge. From a decree foreclosing a mortgage on 
Oklahoma land défendant appeals. The land, patented to appellant, 
a minor Choctaw Indian, was deeded by his guardian to the mort- 
gagor. Appellant claims that no title passed to the mortgagor, for 
the two reasons that the deed was absolutely void, and that, if not 
void, it was, as to this mortgage, voidable, because of notice of lack 
of authority in the guardian. This claim is founded upon the follow- 
ing propositions : The law of Oklahoma permits guardians to sell 
lands of minor wards through proceedings in the probate court, con- 
sisting generally of application for order of sale, order of sale, and 
confirmation of sale. There is no authority to exchange such lands 
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for other lands or property. The guardian made a contract wîth the 
husband of the mortgagor to exchange this land for other lands. To 
carry out this arrangement a clause of the contract recognized and 
provided for the necessity of an apparent sale of this land through the 
probate court. In accordance therewith an application was made to 
the court to sell the land, an order secured therefor, a report of sale 
for $5,000 cash to the mortgagor returned to the court, upon which 
was entered an order confirming the sale and ordering the guardian 
to exécute a deed to the mortgagor for the land. The deed was 
executed, but in place of cash payment for the land the exchange was 
carried through under the agreement. Appellant expressly disclaims 
any charge that the court acted corruptly or with any improper mo- 
tive in the above proceedings, but claims that it did hâve knowledge 
that the sale was only formai, and that the real transaction was an 
exchange of properties, Appellant contends that this knowledge of 
the court deprived it of jurisdiction to make the orders of sale and 
confirmation upon which the deed was based, and therefore that the 
deed is void. The position of the appellee upon this contention is that 
the probate court had jurisdiction over sales of this minor's lands; 
that this proceeding was on its face, as shown by ail of the records 
of that court, a regi.tlar' and proper sale ; that this proceeding cannot 
be collaterally attacked for alleged jurisdictional defects dehors the 
record to the préjudice of it, an innocent purchaser for value. Con- 
ceding, for the présent, that appellee is such innocent purchaser, the 
first inquiry presented by thèse contentions of the parties is whether 
this court proceeding is open to this character of attack. 

[1, 2] The rule of public policy which guards judicial judgments 
from collatéral attack, is not only salutary, but necessary. To make 
judgments unstable is to make courts ineffective. One important 
purpose for making judgments and the records upon which they an? 
founded public is that they may be relied upon and acted upon. If the 
court bas power to take the action it did take, the verity of tjiat action 
is impervious to collatéral attack. The court bas such power, if it 
bas jurisdiction of the persons afïected, of the subject-matter, and to 
make the kind of order entered. Hère there can be no question that 
the probate court had jurisdiction to order sales of land belonging to 
minor Choctaw Indians. The proceedings were of this character, and 
were, so far as shown by the record, entirely regular. The circum- 
stance that the guardian intended to take property, instead of cash, 
for the land, may bave been a violation of bis duty, but it was not a 
jurisdictional matter. Nor did the knowledge of such circumstance 
by the court in advance of the judgment in any way affect the juris- 
diction of the court to make an order of sale and to make an order 
confirming a sale. Such orders are not void,. but at most only void- 
able. Even where voidable, such action will not be taken to the préju- 
dice of an innocent purchaser for value. Berry v. Tolleson (0kl.) 172 
Pac. 630. 

Appellant's second contention is that appellee, at the time it took îts 
mortgage, had notice of the real character of the transaction, or that 
the surrounding circumstances put it upon inquiry which would hâve 
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resulted in notice. This is a question of fact to be resolved from the 
testimony. A careful examination of ail of the évidence, even in the 
light of argument advanced by counsel for appellant, convinces us 
that the trial court correctly found that neither actual notice, nor 
circumstances requiring inquiry which would hâve resulted in notice, 
existed. 

[3] Appellant's final contention is that, shortly after the mortgage 
was executed, the guardian successfuUy sued in the state court to 
hâve the deed from him to the mortgagor set aside, because obtained 
by fraud and misrepresentation, and that such judgment avoiding the 
title of the mortgagor would defeat that of the mortgagee. The mort- 
gagee was not a party to that suit. It is clear that the efïect of such 
a judgment which "canceled, set aside, and vacated" the deed was not 
intended to, and could not, relate back to the préjudice of an innocent 
mortgagee for value. 

The judgment is affirmed. 



BACON v. WAED. 

(Circuit Court of Appeals, Elghth Circuit. May 13, 1919.) 

No. 5241, 

Limitation of Actions <S==>127(18) — Amendments^Ejtect. 

Where plaintifl filed an amended pétition Bounding In tort, althoiigh 
original action was In contract, held that, where défendant promptly 
moved to strike amended pétition from record on ground that It set up a 
différent cause of action, and plaintlfif thereafter was granted leave to 
withdraw amended pétition, défendant cannot defeat recovery on ground 
that flling of amended pétition was an abandonment of original cause of 
action, which perinitted the statute of limitations to operate against origi- 
nal cause and bar it. 

In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Action by Kenneth B. Ward against Frank W. Bacon. Judgment 
for plaintifï and défendant brings error. AiiSrmed. , 

Howard H. Baldrige, of Omaha, Neb. (Baker & Ready, of Omaha, 
Neb., on the brief), for plaintiff in error, 

Clinton Brome, of Omaha, Neb. (H. C. Brome, of Warland, Wyo., 
on the brief), for défendant in error. 

Before CARLAND and STONE, Circuit Judges, and Amidon, 
District Judge, 

STONE, Circuit Judge. The sole point in this case is whether re- 
covery is barred by the Nebraska statute of limitations. The original 
pétition in contract was filed within the statute. To this pétition an- 
swer was filed, followed by reply. Thereafter an amended pétition, 
filed by leave of court, changed the action to one of tort. Promptly 
défendant filed a motion to strike this amended pétition from the rec- 
ord, on the ground that it was a différent cause of action. For over 
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two years the motion was undisposed of. Then, upon application by 
plaintiff to withdraw the amended pétition, the court ordered : 

"That leave be, and the same Is, hereby given, to withdraw amended pétition 
filed hereln and the case to stand for trial on the original pétition." 

Shortly afterwards défendant secured leave to withdraw his answer 
to the original pétition and to file a motion for dismissal. This mo- 
tion was based solely on defect of parties défendant. After overruling 
of this motion, défendant filed a demurrer to the original pétition, bas- 
ed upon several grounds, one of which was that the filing of the amend- 
ed pétition was an abandonment of the original cause of action which 
permitted the statute of limitations to operate against the original 
cause and bar it. This contention was preserved throughout the sub- 
séquent pleadings and trial, which resulted in recovery under the orig- 
inal pétition. The sole question, therefore, is whether the filing and 
above disposition of the amended pétition permitted the statute to run 
against the original cause of action which had been filed before the 
statute was a bar ? 

The défendant, by his motion to strike the amended pétition from 
the record, declared his opposition to the contest as offered in that pé- 
tition, and his désire to hâve the court relegate the plaintiJï to the 
cause of action presentçd in the original pétition. Had the court 
made the order requested, clearly the original pétition would automat- 
ically hâve become the only active statement of plaintifif's case. Can 
the effect be différent if the plaintiff, instead of opposing the motion 
and thus invoking an adverse ruling by the court, sees and confesses 
the propriety of the motion ? That was what, in effect, occurred hère. 
Had it not been for defendant's attack upon the amended pétition, 
there is every reason to believe the case would hâve been cast on that 
line. It was only through defendant's act, opposed to plaintiff, that 
there arose any opportunity for défendant to make the claim of limita- 
tions now advanced. To permit défendant to thus profit by his own act 
would be akin to f raud, and clearly inéquitable. 

The judgment is affirmed. 



ADT V. B. KIRSTEIN SONS CO. 

(Circuit Court of Appeals, Second Circuit April 25, 1919.) 

No. 188. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit by Léo F. Adt against the E. Kirstein Sons Company. From a 
decree for défendant (259 Fed. 277), complainant appeals. Affirmed. 

Church & Rich, of Rochester, N. Y., for appellant. 

Davis & Simms, of Rochester, N. Y. (C. Schuyler Davis and Percival 
D. Oviatt, both of Rochester, N. Y., of counsel), for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

PËR CURIAM. Decree affirmed. 
259 F.--36 



662 259 FBDBBÂtj BEPORTSB 

SCHtTLTH et aL v. COLORADO TIRE & LEATHER CO. et ai. 

(Circuit Court of Appeals, Blghth Circuit May 13, 1919.) 

No. 5028. 

1. Patents ®=5l68(2) — Infbingement — Limitation of Claim bt Amendment. 

Where, after rejection of a claim for anticipation, it Is amended by add- 
ing a limlting feature and tlien allowed, ihe added feature becomes an es- 
sential élément, and a structure from which it is omltted does not in- 
fringe. 

2. Patents <@=»129 — Suit for Infbingemknt — Estoppel. 

That a défendant made infringlng articles In tlie belief that it had a 
valid license, wlilcli was in fact void, and under wliich it now makes no 
claim, does not estop it from denying the validity of the patent. 

3. Patents . i®=328 — Validitï — Leathee Belting. 

The Sturges patent, No. 965,250, for sectional leather belting, field 
void for lack of utility. 

4. Tbade-Marks and Trade-Nambs <g=393(3) — Unfaib Compétition — Adveb- 

TISINQ LiTEEATUBB. 

Evidence held insufficient to establish such sirallarity between the au- 
vertising literature of défendant and complainant as to amount to unfair 
compétition. 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado; Robert E. Lewis, Judge. 

Suit by Joseph H. Schulte and Henry Kaiser, doing business as the 
Détroit Leather Works, against the Colorado Tire & Leather Com- 
pany and others. Decree for défendants, and complainants appeal. 
Affirmed. 

C. R. Stickney (Otto F. Barthel and Barthel, Flanders & Barthel, 
ail of Détroit, Mich., on the brief), for appellants. 
A. J. O'Brien, of Denver, Colo., for appellees. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

STONE, Circuit Judge. Appeal from dismissal of bill for infringe- 
ment of letters patent No. 965,250, issued to Varney K. Sturges, as- 
signor to Joseph H. Schulte and Henry Kaiser, and for unfair com- 
pétition by the use of advertising matter alleged to contain cuts and 
descriptive matter unfairly and deceptively similar to that put out by 
appellants. 

The patent was for an improvement in sectional leather belting 
for grooved pulley use. The essential éléments of the three claims 
of the patent are included in claim 3, which is as follows: 

"Belting comprising a séries of flexible longltudinally tapered éléments 
whose wider ends form the outer face of the belt and whose inner tapered 
ends are beveled to form a continuous inner belt face, and rivets each securing 
the broad end of one élément to the bodies of two adjacent éléments, each 
élément being secured to adjacent éléments by a pair of rivets, and the free 
inner end of each élément overlapplng the head of the adjacent rivet." 

^ssFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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[1] The breadth of thèse claîms is very much lîmited by the action 
of tbfi Patent Office and the patentée in connection with the granting 
of this patent, as shown by the file wrapper which was in évidence. 
That file shows that as originally applied for the patent consisted of 
four claim's. Upon examination the entire application was rejected 
by the examiner on the ground of anticipation by letters patent No. 
378,686 to Hunt, and two English patents, No. 11,432 to Hallas, 
and No. 20,869 to Wiechmann. Thereupon the applicant amended 
by canceling his first claim and by rertumbering and making certain 
changes in the other three claims. In the old claim 4 (now 3) there 
was a cancellation of the word "rounded" as descriptive of the wide 
or broad end of the leather éléments. That change was of no con- 
séquence and could not hâve affected the allowance of the patent. The 
essential changes made by the amendments were by the addition 
to each of the old claims 2, 3, and 4 (now 1, 2, and 3) of the follow- 
ing: To the end of old claim 2 (now 1), "the free inner end of each 
strip overlapping the head of the adjacent rivet;" to the end of old 
claim 3 (now 2), "and being adapted to overlap the heads of the ad" 
jacent rivets;" to the end of old claim 4 (now 3), "and the free inner 
end of each élément overlapping the head of the adjacent rivet." Il 
is clear that the sole différence between the rejected belt and that 
allowed is that in the latter the inner rivet heads are covered by the 
small free end of the leather éléments. By the acceptance of the ac- 
tion of the examiner upon the cited interférences and the later amend- 
ment which passed to allowance, the patent is limited by the cita- 
tion so that it covers only the feature embodied in the amendment; 
that is, the covering of the inner rivet heads by the overlapping tip 
or end of the leather éléments. • Drum v. Turner, 219 Fed. 188, 191, 
135 C. C. A. 74. 

For a few months, appellees employed this feature in their belts 
under the honest impression that they were licensees. Later, upon 
ascertaining their mistake, they adopted a belt substaritially hke 
appellants', with the vital différence, that the free inner end of each 
strip or élément was eut off abruptly, so that it did not overlap the 
inner rivet head. This change abandoned the only feature protected 
by appellants' patent. It is said that, under extrême compression of 
appellees' form of belt over small pulley wheels, the inner free end of 
the leather élément would partiaîly cover the rivet head. It is évident 
that the sole object of the change in form of the belt was to avoid this 
resuit, and that such avoidance is successful except partiaîly in excep- 
tional instances. There is no infringement. 

[2] During the period before appellees changed their belt by clipping 
off the leather tips which overlapped the inner ends of the rivets they 
were making a belt which clearly infringed appellants' patent. The 
circumstance that they honestly believed themselves to be licensees 
under that patent does not prevent such action from being infringe- 
ment, where, as hère, it is clear that the license was void. There- 
fore the appellants would be entitled to compensation for such in- 
fringement unless, as claimed by appellees, the patent was invalid. 
Appellees contend that this patent is anticipated in ail respects other 
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than the covering of the inner rivet heads by English letters patent 
No. 25,145 to Berisford, and that this excepted feature is not patent- 
able because it fills no useful function. Appellants' answer to this 
is that, having claimed to act as Ucensees under the patent during this 
period of the infringement, appellees are estopped to deny the vahdity 
cf the patent. The Hcense hère was issued to appellees by the patentée 
after he had assigned ail rights to appellants. The position of ap- 
pellants is, therefore, that they can recovier because the license was 
worthless for infringement of a patent which cannot be attacked by 
appellees because they honestly acted under that worthless license. 
There was never any license hère. Appellees are not claiming any 
rights or protection under what they once supposed was a license. The 
rule invoked by appellants bas no application to this situation. 

[3] In our judgment, the patents cited by the examiner and the 
Berisford patent pleaded in the answer would anticipate ail of the 
features of this patent except covering the inner rivet heads, even if 
the proceedings in the Patent Office did not estop appellants from 
claiming more than that feature. Appellees contend that this feature 
is not patentable because entirely lacking in utility. The patent hère 
related to a belt for use upon a particular kind of pulley — one of 
grooved shape. The évidence is clear that the belt contact upon such 
a pulley must be at the sides of the pulley, and that to permit the belt 
to touch the bottom of the groove would necessarily weaken this 
contact, and therefore the opération of the belt. In short, the inner 
or bottom edge of the belt must be kept away from contact, so that the 
grip upon the sides may be undiminished. As the inner heads of the 
rivets are along the inner or bottom edge of the belt, and the belt 
passes over only the grooved wheels,.it is clear that nothing touches 
thèse rivet heads, and therefore they need no protection. Covering the 
inner rivet heads could bave no effect upon the opération of the belt 
or the protection of the rivet heads which run untouched. There is 
no useful function whatsoever performed by extending the free in- 
ner ends of the tips to cover the rivet heads. No economy in manu- 
facture is shown, and no practical reason why such construction 
should be préférable to the buying public. This is not urged as a 
design patent, and was not intended as such by the patentée. The pat- 
ent is invalid because lacking utility. 

[4] As to unfair compétition, the testimony showed that both par- 
ties used certain circulars and advertising matter. In some ways the 
illustrations were alike, being a partially unwound spool of belting, 
a cross-section of the belt on a grooved pulley, side and top views of 
a pièce of belting, and a continuous belt with or without an inclosed 
legend. None of thèse illustrations suggested any particular brand 
or make of that character of belting, except in two instances, one 
of which inclosed a legend that arose from the wording of the inclo- 
sure. In the appellants' that wording was, "Détroit Leather Works — 
Flexo Laminated Belt — Détroit, Mich.," while in the appellees' that 
wording was, "Durable 'V Shaped Belts," with the word "patented" in 
the literature put out during the supposed license period. In other 
parts of appellants' advertising they designated the belting as "Flexo 
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Laminated 'V Shaped Belts." The other instance was in the section- 
al view of the belt, which showed the inner rivet head covered in the 
appellants' literature, and the same in appellees' literature during the 
supposed Hcense period, and in a single advertisement in a trade jour- 
nal shortly after this period, which advertisement had been arranged 
for during that period. 

When appellees discovered that the license under which they were 
making and selling thèse belts was worthless, they ceased to overlap 
the inner rivet heads, and so showed in their sales literature and ad- 
vertisements. As the patent on this feature was invalid, appellees 
were net required to do this, and might hâve continued to put out and 
advertise the same kind of belts as made by appellants under their 
supposed patent, so long as they made no attempt to deceive the pub- 
lic into believing they were selling the product of appellants. But this 
circurastance is valuable, as showing that appellees distinguished! 
their belt from that made by appellants. There is no such similarity 
in advertising or sales literature as would at any time hâve deceived, 
nor was there apparently any intention to deceive, the purchasing 
public into the belief that appellees were dealing in a belt made by 
appellants, so that the public would suppose, when they were buy- 
ing from appellees, that they were getting a belt from appellants' 
factories. 

The trial court found no unfair compétition, and there is not only 
•substantial évidence to sustain that finding, but there is no substan- 
tial évidence to the contrary. 

The decree should be affirmed. 



FEATHEREDGE RUBBER 00. v. MILLER RUBBER CO. et al. 

(Circuit Court of Appeals, SIxth Circuit June 30, 1919.) 

No. 3178. 

1. Patents <S=>328 — Infkingement— Disclosube. 

The Willls and Félix patent, No. 1,045,234, for a process for rubber 
sponges, held invalid; the disclosure of the patent not being sufflcient to 
enable one skilled in the art to manufacture sponges with commercial 
success. 

2. Patents ®=>116 — Disclostjre — Suittcienct. 

"Whlle no hard and fast formula need be glven and expérimentation 
may be neeessary to get the best résulta, the disclosure in a process patent 
must be sufflcient to enable those ordinarily gklUed in the art to produce 
the substantial resuit desired. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; John M. Killits, Judge. 

Suit by the Featheredge Rubber Company against the Miller Rub- 
ber Company and others. From a decree for défendants (250 Fed. 
255), complainant appeals. Affirmed. 

®=3For other casea see eame toplo & KEY-NUMBER in ail Key-Numbored Dlgests & Indexe! 
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Frank T. Brown, of Chicago, 111., for appellant. 
Wm. F. Hall and Melville Church, both of Washington, D. C, for 
appellees. 

Before WARRINGTON and DENISON, Circuit Judges, and 
COCHRAN, District Judge. 

DENISON, Circuit Judge. A patent infringement bill, in the usual 
form, was dismissed by the court below on final hearing because the 
patent was thought invalid for the reason that it did not sufficiently dis- 
close the true invention. The patent is No. 1,045,234, issued to Willis 
and Félix, November 26, 1912, upon an application filed February 4, 
1907, and is for a "process for making artificial sponges." The title 
to the patent had duly passed to the.Featheredge Rubber Company, the 
plaintiff below. 

The case rests upon the distinction between sponge rubber and rub- 
ber sponge. Sponge rubber is an old and well-known product, and in- 
dicates merely rubber which, when vulcanized in mass form, is in con- 
sidérable degree soft and résilient. The curing or vulcanization of 
rubber is brought about by subjecting it to a high degree of beat after 
it bas been mixed with salphur, and perhaps other ingrédients, where- 
by a distinct change in the character of the raw material results. In 
making sponge rubber, and under the influence of the beat, minute 
particles of matter which hâve been disseminated throughout the raw 
compound gasify, and a minute hollow globular cell is formed from 
each. The material is rigidly held in a mold of the desired form, and 
thereby expansion, to any great degree, is prevented. In the typical 
sponge rubber, thèse cells are very small. They maintain their forma- 
tion, and the rubber becomes slightly soft. In the characteristic rub- 
ber sponge, this process of interior expansion is carried much further. 
There is thoroughly mixed with the mass of raw material a suitable 
quantity of a certain élément adapted for thus gasifying and expand- 
ing, called the "blowing agent." Water may be used for that purpose 
or bicarbonate of soda, among many other things. The interior ex- 
pansion continues uni il the globular cells are, for example, the size 
of a pea, and the walls of rubber separating the cells hâve been stretch- 
ed so as to be thin and relatively fragile ; they are in that form when 
curing finally takes effect, and each partition becomes a very thin sheet 
of soft vulcanized rubber. Obviously as soon as the external beat is 
discontinued, the interior beat will diminish, the interior gases will (or 
may) partially condense, and each cell^ and therefore the whole body, 
will tend to collapse. Thèse interior cellular walls are then partially 
broken dowh or rupfured ; the preferred method being by running the 
mass through a wringer, which compresses what gas remains in each 
cell to the point of bursting through its walls. When this is accom- 
plished throughout the mass, the air will enter and fill each cell, and the 
mass will expand approximately to the size it had at the effective mo- 
ment of vulcanization. If, then, this mass is compressed, as by the 
hand, expelling the air, and allowed to expand again under water, the 
water will fill the interior cells, and much of it will be held there until 
it is squeezed out. This resuit is called a rubber sponge, because it is 
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approximately équivalent to the natural sponge, and is sold for many 
of the purposes for which the natural sponge has been used. 

While, in one sensé, the rubber sponge is a mère development of 
sponge rubber, it must be conceded that they are, commercially and 
practically, différent articles, although the précise dividing Une may bf 
difficult to fix. That dividing line is not important, in this case, sincc 
the product of both parties is far removed from it. Prier to 1903, rub- 
ber sponges were not known in this country, save as importations f roro 
Russia. The manufacturers of rubber articles in this country eithej 
had not known how to make sponges or had not cared to. With the ex- 
ception of the matters to be mentioned, the patentées were the earliest 
to make, in this country, and put upon the market, a practical and suc- 
cessful rubber sponge, and they must be given the chief crédit for the 
successful founding of a new branch of the rubber goods industry. 

[1,2] It had been common to practice vulcanization through steam 
beat in two methods. The first was to confine the rubber article in a 
raetallic mold and apply the steam heat to the outside of this mold. 
The second was to expose the rubber article, uncovered, in a tight steam 
chamber and thereby get a direct application of the steam heat. Sponge 
rubber had been made in thèse molds, but it was the theory of the pat- 
entées that the molds prevented sufficient expansion to make a good 
rubber sponge. At the same time they recognized there must be an 
external pressure upon the rubber to prevent too much internai expan- 
sion, and they observed that the direct pressure of the steam upon the 
outside of the mass of rubber would take the place of the metallic mold 
and would prevent expansion beyond the point of balance. They made 
this observation or discovery the basis of their patent ; and they reduc- 
ed the idea to form in several claims, of which No. 3, quoted in the mar- 
gin is typical.^ While this claim and the other claims in suit include 
other f eatures .in their stated combinations, it is practically conceded 
that earlier patents and publications which need not be mentioned show 
the same combinations, unless it be for this restraining effect of the di- 
rect action of the steam in the open steam vulcanizer, and the validity 
of the patent can be upheld only by dependence upon this feature as 
being novel in this combination and as thus imparting novelty to the 
combination. 

Several défenses are urged, which hâve at least plausible force. If 
ail the others could be overcome, there would remain the one upon 
which the court below chiefly relied, and which can best be appre- 
ciated after observing the alleged anticipation by the B. F. Goodrich 

1 Clalm 3: The herein-described process of maklng artifldal sponge, whlcb 
eonslsts In curîng a compound of rubber and a materlal adapted to assume 
gaseous form on the application of heat, by subjecting the compound to the 
direct action of steam under pressure sufficient to prevent the eseape of the 
gases generated during the curing opération, whereby the resulting product 
becomes a cellular structure eomposed uniformly throughout of contiguoua 
thin-walled closed cells, and after permltting the cooling and contraction of 
the resulting substance, mechanically breaking down the walls of the con- 
tiguous cells formed during the curing opération by thoroughly tearing or 
slitting them whereby complète intercommunieation between contlgiious cells 
is seeured, and the resulting materlal Is rendered capable of the ready ab- 
sorption of liquida. 
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Company, of Akron, Ohio. Prior to 1903, the Goodrich Company had 
sent its président to Russia for the express purpose, among others, of 
leaming how to maice the Russian rubber sponge. He acquired this 
information, or thought he did, and in 1902 and 1903 he proceeded 
to put it into effect at the company's factory. Sample rubber sponges 
were produced and given to salesmen. The article was f ully described 
in the regular printed circulars of the Company, and a very considérable 
number of sales were made in ail parts of the country. Thèse were 
followed by some shipments. During 1903 the Goodrich Company un- 
doubtedly produced, sold, and shipped a very substantial number of 
sponges, practically the same as those later produced by the patentées ; 
but after advertising the article, and offering it for sale for several 
months, or perhaps a year, the Goodrich Company withdrew its offer 
and discontinued the manufacture. The testimony in this case puts 
beyond fair doubt that the Goodrich Company, in this work, used pre- 
cisely the process described and claimed in the patent in suit, and there 
would be obvions and complète anticipation save for the effect of that 
company's discontinuing the business. This is said to transform the 
whole thing into an abandoned experiment whereby it may not serve as 
an anticipation ; and it is also urged that, in so far as the Goodrich 
Company used the critical step in the patented process, they did it ac- 
cidentally and unintelHgently, and that they abandoned the effort be- 
cause they did not understand the underlying theory upon which the 
patent in suit dépends. 

Since it had long been common to cure ail kinds of rubber articles 
by exposure to direct steam action, and since a température of about 
300 degrees Fahrenheit was known to be the appropriate beat for giving 
the characteristics desired in a rubber sponge, and since the relation 
between température and pressure was invariable, and 300 degrees 
Fahrenheit, in an open steam vulcanizer, meant, everywhere and al- 
ways, about 60 pounds pressure, and this was as elementary and ob- 
vious then as now, we are not able to believe that the experts of the 
Goodrich Company did not then understand the tendency of the envel- 
oping steam to hâve the effect of a restraining mold just as well as they 
did after reading this spécification. They gave up the business .be- 
cause, though they could and did make good sponges, the percentage of 
failure was too great. This resuit — some failure and some success — 
could not come from a neglect to get the appropriate steam pressure, 
because, if they had the right beat, they must hâve had the right pres- 
sure, and it is not to be supposed that they would bave been careless and 
nonobservant as to their températures. 

We are convinced that the real reason for their partial failure must 
bave been that they did not sufficiently understand the necessary 
composition of the rubber compound to be used. This leads us to ob- 
serve that the spécification of the patent in suit gives no précise in- 
formation upon this point. It is the theory of the patent, and the spéc- 
ification distinctly States, that the user of the process may take any 
raw rubber compound, which he may buy upon the market, and incor- 
porate with it any blowing agent commonly used for producing inter- 
nai expansion, and thereupon treat this material by the patented pro- 
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cess. If this language is taken at its face, and if there was among 
the rubber compounds then on the market any one which, treated with 
some selected one of the blowing agents then known and in use, would 
fail, the spécification would seem to be deceptive and insufficient ; and 
plaintiff's counsel concède that, if this test is applied, the patent must 
fail. For the purposes of this opinion, however, we accept their con- 
tention that the patent will be valid if the person then ordinarily skilled 
in the art could, by reason of his skill, sélect an appropriate compound 
and blowing agent from those on the market, and, as the resuit of this 
sélection, could successfuUy practice the patented process. 

Even this liberality of rule will not save the patent. The proof 
to this effect is entirely convincing. We notice only two facts, out of 
the many in proof, which tend to this resuit. One is that an expert 
selected by plaintiff, and f ully taught by the patent and aided by consul- 
tation with plaintiff's factory experts, selected and purchased com- 
pounds which were upon the market in 1907, and added blowing agents 
according to his judgment, and, in a considérable number of tests, en- 
tirely failed to make anything which could be defined as a rubber 
sponge, under the définition which plaintiff must adopt in order to 
support its theory of invention. From thèse tests, he got only a fair 
or good sponge rubber. The other is that plaintiff uses, and défendant 
uses, and this expert, when he finally succeeded in making good 
sponges, used, a peculiar and spécial ingrédient ("paragol," a corn oil 
substitute) in the compound, which ingrédient serves as a blowing 
agent, and probably also bas other .qualities, and which ingrédient, as 
entering into this compound, was early discovered by and has always 
been used by plaintiff, but was kept secret until défendant learned 
about it and began to use it to make successful sponges in compétition. 
No one, seemingly, has ever made a satis factory sponge without using 
"paragol," or its équivalent, in addition to the spécifie blowing agent, 
and it does not appear that compounds containing this ingrédient, or 
an équivalent, in proportions suitable for the uses now involved, weré 
upon the market, or, indeed, knû.wn to any one, in 1907. 

We do not overlook the formula given in the Lefferts patent of 1902, 
nor the référence to corn oil substitute in the text book of 1899. Para- 
gol is not indicated in the Lefferts patent, save by the very generic 
name "rubber substitute," of which there were scores ; nor was the 
Lefferts compound intended for any use comparaable to that of thèse 
patentées, nor did Lefferts give any proportions. The text-book does 
not indicate that corn oil substitutes had any of the peculiar qualities 
which now seem to make paragol, or something like it, essential to 
the rubber sponge. We think there is no reasonable escape from the 
conclusion that the patentées' real discovery was not in what they 
disclosed in their spécification, but in what they concealed, and that 
their purpose was to get the protection of a patent, and, at the same 
time, holà back the knowledge which would allow the public to manu- 
facture successfuUy at the end of the patent term. The testimony of 
one of the patentées is directly to this effect, but he is now interested 
adversely to the plaintiff, and we do not find it necessary to place de- 
pendence on that testimony. 
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It îs not important that no hard and fast formula is given, nor that 
considérable skill and expérimentation may be necessary to get the best 
results. Minerais, etc., v. Hyde, 242 U. S. 261, Z7 Sup. Ct. 82, 61 L. 
Ed. 286. The trouble hère is that those ordinarily skilled could not 
practice the invention with even a tolerable degree of success, unless 
after a séries of blind expérimentation, which might happen to give the 
necessary information, but might not. If intelligible and fairly spécifie 
directions had been given as to the qualities the compound must hâve, 
plaintififs' case would hâve a better aspect ; but this was not done. We 
find specified only the four qualities desired in the final product, and 
not only are thèse qualities not substantially présent in any compound 
that any one bas used, but they are ail ascribed to the patented treat- 
ment. To say, as is said by implication, if at ail, that the raw material 
must hâve those inhérent qualities which are necessary to make the 
patented process work successfully, and to stop there, is to add nothing 
to the reader's previous knowledge. 

From our conclusion of fact as to lack of disclosure, the invalidity 
of the patent necessarily follows. Sewall v. Tones, 91 U. S. 171, 23 
L. Ed. 275 ; Mowry v. Whitney, 14 Wall. 62Ô, 20 L. Ed. 860. 

The decree of the court below is affirmed. 



STRAUB V. CAMPBELL et aL 

(Circuit Court of Appeals, Third Circuit. July 3, 1919.) 

No. 2449. 

Patents iS=>328 — Validitt and Infbingement — Building Blockb. 

The Straub patent. No. 1,212,840, for building block and method of 
mailing tlie same, the bloclc beiug composed of a mixture of coarse and fine 
coal cinders and ashes, retainlng ail the original mass, cément, and water, 
discloses novelty and invention of a merltorious character ; also helâ in- 
fringed. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit by Francis J. Straub against H. P. Campbell and Jacob Miller. 
Decree for défendants, and complainant appeals. Reversed. 

Charles M. Clarke, of Pittsburgh, Pa. (R. A. & James Balph and 
Benj. H. Thompson, ail of Pittsburgh, Pa., of counsel), for appellant. 
T. Bertram Humphries, of Pittsburgh, Pa., for appellees. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
MORRIS, District Judge. 

BUFFINGTON, Circuit Judge. In the court belowr Francis J. 
Straub brought suit against H. P. Campbell and Jacob Miller, charging 
them vifith infringing patent No. 1,212,840, applied for November 9, 
1915, and granted to him January 16, 1917, "for building block and 
method of making the same." A decree was taken pro confesso 
against Miller. On final hearing the court below held the patent in- 

^=>Foi other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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valîd for lack of invention, and entered a decree that the patent was 
invalid, and that défendants did not infringe, and dismissed the bill. 
Thereupon Straub took this appeal. 

In building opérations the use bas greatly increased of blocks pré- 
parée in advance and set in place, usually for interior walls, but often 
for exterior ones also. The advantage of their use is quite apparent 
from several practical standpoints. In the fîrst place, walls made f rom 
them are soundproof, dampproof, fireproof, and are electrically non- 
conductors. Conduit openings can be made through them. Their 
considérable size enables walls to be built with less labor than if they 
were smaller. They can be built in large quantities in factories and 
transported with little breakage, thus saving operative space in the 
buildings as they progress. Their cheapness, their size, their form, 
the convenience in handling, together with other advantages, showed 
that the use of them was, and will be, a growing one in building op- 
érations. 

Such blocks, prior to the patent in suit, were usually made of burn- 
ed clay, or of concrète formed by a mixture of sand and cernent. 
In some cases plaster of paris or lime was also used. Walls built of 
thèse structures were open to a very practical objection. As laths and 
wooden rails and other fixtures had to be nailed to the walls as the 
building advanced, and as nails could not be driven into thèse con- 
crète blocks, or, if driven into blocks which contained plaster of paris 
or lime, wduld not hold, it was necessary that wooden strips should 
be inlaid or built in the wall as the blocks were laid. Into such strips 
the nails for the laths, etc., could be driven. Later, by reason of the 
trouble which was often caused by the block setter failing to build in 
such wooden strips, Straub's attention was called to the need of a 
building block into which a nail could be driven after the wall was built. 
For it was quite évident that, if such a block could be constructed, it 
would not only allow wooden strips to be nailed to the block after the 
wall was built, but it could be done at any place where it might after- 
ward appear they were required. After many expérimental efforts and 
some three years spent in trial, Straub at last made the block of the 
patent in suit. 

The gist of his invention, for such we think it is, was in taking ordi- 
nary furnace ashes and using the whole of that product, without sifting 
or sélection. He found that, by taking the whole of the ashes — clinkers, 
fine dust, and ail — and grinding the entire product and mixing it with 
cément and water, he was able to produce a new and useful article in 
the building art. In the first place, it was new and so novel that, 
when the attention of a scientific journal was called to the possibility 
of its use, its reply was : 

"We know of no manufacture of clnder. concrète blocks, and see very little 
reason for their use. They might stand flre a little better than ordinary con- 
crète blocks, if the cindera were well selected and soreened and ail unburned 
ooal removed; but in any case the crushing strength would be lower than with 
a well-made concrète block." 

From this it will be seen that in the minds of those versed in the 
art the possibility of a cinder concrète block was not recognized, even 
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when suggested; if they were used it was thought that the cinders 
had to be selected and screened, and that, if made, their crushing 
strength would be lower than that of concrète blocks. The practical 
results, however, of Straub's novel experiment, and the success of his 
block, are abundantly proved, not only by the exact copying thereof 
by infringers, but by the uncontradicted testimony of practical men in 
the art. Brown, a builder and contracter, testified as f ollows : 

"I know Mr. Straub, the plalntiff, and am fairly famillar wlth his building 
block, and bave used it in my business. It bas features for building construc- 
tion that I personally prefer over any other material in use. The cost Is 
lower, and the material is practically flreproof and dampproof. I think 
those are the main reasons. It is a nonconductor of sound. I hâve noticed 
that, and beat and cold. I think you can secure a trim by driving nails into 
It. I can testify that nails hold very v^ell In it, just as good as in wood. I 
bave been In the contracting business for over 4 years, and before that in the 
bricklaying business for 25 years. In my travels I never saw a building block 
simllar to the Straub block, and never heard of a cinder block untll I saw 
Straub's block. It has made considérable of a réputation aa a flrst-class arti- 
cle. 1 would pronouuce it a first-class building material." 

White, another contractor, testified : 

"I know the Straub block, and hâve used It In building very extenslvely. 
I hâve found It superlor to any other thing that has ever been got ont. It 
has ail the qualifies of a hollow tlle, and It is much better to nail to it, and 
there is not so much breakage In It. We don't hâve the percentage of loss 
that we do In other materials, and you can use It for putting the nailing 
blocks on the outside and nailing blocks on the înside. • * * When you 
put sand In the block, It becoraes a dense, bard block. It wlll not give like a 
cinder block. That Is the reason I use the Straub block entirely, where i 
hâve to timber up. Asîde from the facility of driving nails into it and the 
expanslbllity of the block, It has the advantage over ail clay products." 

Murray, another contractor, says 

"Tbis Straub block Is a cheaper construction than almost anything else In 
that Une. It Is cheaper, because It Is made out of cinders, that practically cost 
notbing, and cément and water. • * • I never heard of a cinder block 
before I heard of Mr. Straub's. I hâve been in the building business for 25 
years." 

Strong, an architect, testified as follows, as to the Straub building 
block : 

"I used It In place of hollow tile, because we llked It better. It was more 
soundproof ; it was an economical thing to buy and to use ; it represented a 
good mechanical bond for the mortar for plastering; it was not fragile. It 
would hold nails that were necessary to drive. It was also useful, In that 
It was possible to stick a pipe through the plastering wlthout fracturing, as 
one has to do in the case of hollow tile." 

The proofs also show that th&demand for thèse blocks has been such 
that Straub was not able to fiU thera. Not only was the composition 
of the block novel, but the grinding of furnace cinders into the fine 
mixture required for Straub's blocks was so original that large and 
experienced firms which made lines of crushers could neither furnish 
nor suggest rolls suitable for the ash crushing which Straub required. 
He was, therefore, compelled to devise spécial rolls for that purpose. 



STRAUB V. CAMPBELI. 573 

(269 P.) 

and while thèse rolls are not a part of his patent, it will be noted that 
Straub made them, and Campbell, who hère défends, made no blocks 
like Straub's until he copied Straub's crushing rolls. While the use 
of cinders in groutings, in foundations, in walks, roads, and other 
structures, was old, and while even screened ashes had been used 
in building blocks, no one before Straub conceived the novel idea of 
taking the whole ash product — clinkers and ash alike, half burned 
and wholly burned, lumps and dust — in f act, the entire run of the grate, 
and using the whole waste product in its raw state, rolling or grinding 
the whole mass. So novel was this joint use of the whole ash mass, 
in connection with cément and water, that the Patent Office grant- 
ed to Straub the broad,claim of ; 

"A building block eomposed of a mixture of coarse and fine eoal cinders and 
ashes, retaining ail the original mass, cément and water." 

From this claim and a statement of the prior art, which Straub 
fairly stated in his patent,^ and which we copy in the margin, it will 
be seen that the gist of Straub's invention is the use of cinders and 
ash as a whole, without screening or choice of any one or more of 
its parts. The product Straub gave in his building block is new in 

1 " Ordlnarlly, concrète mixtures of varions klnds utilize sand, crushed stone, 
or other minerai as a body or Aller, either wholly or partly In combination 
with the required proportion of cément as a binder. In carrying ont my inven- 
tion, I use eoal cinders or ashes, which are first crushed or ground to a con- 
sistency eomposed of pièces not larger than say three-quarters of an Inch, and 
retaining ail of the smaller sizes and the dust and fine ashes, which are 
otherwise ordinarily thrown away as refuse. This crushed material, atter 
reducing the ^arger lumps and clinkers, which are more or less porous, pro- 
vides the coarser pièces or lumps of a maximum size sufflciently small to 
enable the cernent to penetrate through their pores and Interstices and bind 
the entire mass in a homogeneous body. The ground mixture also retains ail 
of the usual accompanying adherlng portions of the cinders in the resultlng 
product, and it is essential that the original mass of cinders and ashes as it 
cornes from the fumace, grate bars, or other source, remains in the resulting 
mixture without séparation or change of proportions. A suitable proportion 
of cément, say one-slxth, is added with the necessary water, and the batch Is 
then very thoroughly mlsed. The retalned finer cinder and ashes, combined 
with the cément, thoroughly mixes with the larger pièces, provlding a uniform 
quality of ail sizes throughout, and measured portions of the resulting mass 
are then dried. Owing to tbe absence of sand or other simllar material, the 
resulting blocks, etc., harden by natural evaporation, and at the same time 
retain the porous Ught qualities of the original cinders to a very consideraWe 
degree, while at the same time having the necessary strength and résistance to 
crushing strains. The présence of the larger lumps regularly mixed through- 
out the mass maintain sufficient porosity to insure avoidance of moisture, 
while the light consistency of the entire body, and the avoidance of great den- 
sity and accompanying résistance by élimination of sand or the like, leaves 
the block in a condition of penetrahility or cleavage by any sharp Instru- 
ment. It can therefore be drlven into by a nail, or easily eut, without Im- 
pairing its strength or homogeneity, so that it may be easily used for attach- 
ment of wooden trim, etc., without the necessity of supplemental nailing 
strips or the like. The surface, belng rough and uneven, is llkewise of great 
holding affinity for plaster or other like coating material, so that the blocks are 
well adapted to building purposes. They are fireproof, moisture proof, and 
soundproof, and, due to the low cost of the raw material and labor, are ex- 
tremely cheap." 
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make-up and new in function, in that while, like the old block, it îs 
proof against sound, water, fire, and electric current, Straub's bas the 
wholly new feature of allowing a nail to be driven in it without break- 
ing, and firmly holding the nail in place. It is light of weight, and 
cheaper than former blocks. It can be broken on neariy straight lines, 
and he offered to prove, and could presumably hâve donc so, had 
the testimony been admitted, that the relative tensile strength of his 
cinder block to concrète block was as 846 to 691. 

After full considération of the proofs, we hâve reached the conclu- 
sion that Straub made a valuable contribution to the building art, 
that his patent is valid, and that Campbell is an infringer. Before 
Straub's block came on the market, CampbelJ had made blocks of 
sand and cément. He chànged from that process and copied Straub's 
by making a block which used the entire ash body; the cinders and 
ash being crushed together on rolls of Straub's design. It is said he 
does not infringe, because he uses sand. Now, while it is clear that 
Straub uses no sand, and that his patent said none was to be used, 
and that sand is not an élément of the claim quoted above, the weight 
of the proof shows us that Campbell uses the spiall amount of sand 
he does, not to make a building block that a nail cannot be driven 
into, not to make his block unlike Straub's, or to forego and avoid 
what Straub showed in his patent, but to really get the real thing 
Straub gave the building art, and escape paying tribute for such use 
by using a small and negligible quantity of sand. Campbell's infring- 
ing block does not make the block nailproof, as the sand and cernent 
blocks he was previously manufacturing were; but one can drive 
nails into the infringing block, and the block holds the nails just as 
Straub first showed could be donc. Taught by Straub, and copying 
and using his teachings in substantial and functional form, Camp- 
bell must be decreed an infringer. 

The decree below will therefore be reversed, and the cause remand- 
ed, with instructions to reinstate the bill and enter decree holding this 
patent infringed, and directing an accounting. 
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RtrSSBLL GRADEK MFG. CO. v. F. B. ZEIG MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. June 3, 1919.) 

No. 3263. 

1. Patents ®=»328 — Infeingemknt — Eoad Gbadeb. 

The Woia patent, No. 918,633, for a road grader, held not InfringecL 

2. Patents ®=>238 — Infeingement — Omission of Elément. 

A claliii is DOt infringed. If one of its éléments is omltted, wlthout the 
substitution of an équivalent 

S. Patents <S=»246 — Infeingement — Omission of Elément. 

In an overcrowded art, where a broad generle Invention is not possible, a 
défendant, who omits altogether one élément of a comblnation, cannot be 
held as an infrlnger, even though he makes another élément do the 
double work. 

Appeal f rom the District Court of the United States for the South- 
ern District of Ohio; John E. Sater, Judge. 

Suit by the Russell Grader Manufacturing Company against the F. 
B. Zeig Manufacturing Company. Decree for défendant, and com- 
plainant appeals. Affirmed. 

A. C. Paul, of Minneapolis, Minn., for appellant. 
Border Bowman and Paul A. Staley, both of Springfield, Ohio, for 
appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
WALTER EVANS, District Judge. 

KNAPPEN, Circuit Judge. Suit for infringement of United 
States patent No. 918,633, to Wold, April 20, 1909, on road graders. 
The bill includes also a charge of infringement of a road grader pat- 
ent to Clemons, No. 924,966, also issued in 1909. In the District Court 
the Wold patent was held not infringed, but claims 2 and 17 of the 
Clemons patent were held infringed. Défendant alone appealed from 
the interlocutory decree, which was hère reversed so far as the Clem- 
ons patent is concerned. Zeig v. Russell, 249 Fed. 56, 161 C. C. A. 
116. Plaintiff now appeals from so much of the final decree below as 
holds the Wold patent not infringed. 

[1] Plaintifï's machine, as constructed under the Clemons patent, 
is illustrated and described in our opinion on the former appeal. 249 
Fed. 57, 59, 161 C. C. A. 116. Defendant's machine there illustrated 
was held not to inf ringe the Clemons patent, for the reason that, while 
the mechanism of that patent is such that normally the wheels always 
remain parallel with the drawbar, no matter what change is made in 
the direction of the scraper blade, yet in the regular opération of the 
machine the wheels are held in the desired position with respect to the 
drawbar by means of stop collars on the alignment bar, thus making 
the manual release of the collars necessary to adjustment of the scrap- 
er blade to a différent operative position, while defendant's mechanism 
wholly lacks the stop collars, and is so cotTstructed that the wheels 

^=3FoT other cases see saine toplc & KSY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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must always move automatically with the drawbar and parallel with 
the Une of draf t. 

The gênerai structure and mode of opération of the Wold Jind Clem- 
ons machines are the same. Wold, who is subséquent to Clemons, 
différa from the latter in but two respects material hère: (1) In hav- 
ing in substance the automatic feature just referred to, which défend- 
ant has, but which Clemons has not, and whose holding means we held 
gave Clemons invention over the patent to Mendenhall, issued 25 years 
earUer; and (2) in respect to the scraper blade carrying frame con- 
tained as an élément in the claims of the Wold patent in suit, which are 
Nos. 5 and 9, and which are printed in the margin.^ 

Conceding, for the purposes, at least, of this opinion, that the claims 
in suit contain invention over the prior art, the question of infringe- 
ment ultimately dépends upon whether défendant has the éléments of 
a "frame pivotcd [on the drawbar]" and "a scraper blade carried by 
said frame." The fr^me structure described by the spécification is 
sufficiently shown by so much of Fig. 1 of the patent drawings as 
relates to the operative portion of the machine: 




The spécification describes the frame élément în question and its 
relation to the scraper blade as f ollows : 

"A reetangular frame, • ♦ • composed preferably of a forward chan- 
nel bar 11, a rear channel bar i2, and end bars IS Connecting them. The 
rear bar iS has a central pivotai connection with the drawbar 8 through a 
boit H. The forward channel bar has a séries of holes 15 thereln, and a 
pin 16 Is adapted to fit Into one of said holes and into a slot 17 provided In 
the drawbar S. * • • Angle bars 18 are secured to the end bars IS, and 

1 "5. In a grading machine, the combination with the drawbar, of a frame 
pivoted thereon, a scraper blade carried by said frame, bars plvoted at their 
forward ends, crank axles journaled in said bars and havlng carrying wheels, 
means for oscillating said crank axles, means Connecting said bars with one 
another to hold them in parallel relation." 

"9. In a grading machine, a frame and a scraper blade carried thereby In 
combination with pivoted bars and crank axles journaled thereln, carrying 
wheels for said crank axles, means Connecting said bars with one another to 
Insure their simultaneous latéral oscillation and means for oscillating said 
crank axles." 
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braees 19 extend from tbese angle bars to bolts 20, which pass through the 
webs of channel bars 21 and form the pivots therefor on the frame and partic- 
ularly on the rear bar 12 thereof. The scraper 2?. Is rigldly secured to the 
angle bars 18 and braees 2S extend from said scraper to the bar 12." 

In brief, the "frame" of the claims in suit, as described in the spéc- 
ification, is composée! of front and rear bars connected by end bars, 
and as a unitary structure is directly and pivotally connected with the 
drawbar ; the scraper blade is carried directly by this frame. A self- 
contained frame and a scraper blade carried thereby are important 
and undisputed features of plaintifï's patent. Each of the 13 claims 
contains them. Defendant's machine, as shown by référence to the 
eut in our former opinion (249 Fed. at page 59, 161 C. C. A. 116), lacks 
this self-contained frame feature, unless, as plaintifï contends hère, 
the équivalent of that frame is found in the curved, partly D-shaped 
front-piece (attached to the drawbar), in connection with the scraper 
blade attached to the rear end of the curved front pièce ; the scraper 
blade thus closing the figure D formation. 

[2] Whatever might be said of the asserted equivalency, were the 
grader art, or even frames for supporting the scraper blade, new, such 
is not the case in either respect. The grader art was old and crowded 
when Wold entered the field, and it was old (and presumably neces- 
sary) to carry the blade by some kind of a frame. Indeed, the scraper 
blade of both Clemons and Mendenhall were carried "on a frame sup- 
ported by rear and forward wheels." 249 Fed. 59, 161 C. C. A. 116. 
Whatever invention there is in Wold's frame rests in its gênerai struc- 
ture, method of connections, and blade-carrying function, neither of 
which are found in defendant's machine. In the latter the drawbar, 
by means of a bracket on the rear of the blade, is pivoted in practical 
substance directly to the blade, which is rigidly secured to the curved 
frame. The latter not only lacks, to a substantial degree, the spécial 
features of flexibility afïorded by plaintifï's carrying frame, but does 
not itself alone carry the blades. The drawbar directly contributes as 
much to that labor, as does the curved front pièce. Granting that 
defendant's curved front pièce is the équivalent of the front and side 
bars of Wold's frame, it yet wholly lacks Wold's rear bar, unless de- 
fendant's scraper blade is the équivalent of that bar. A claim is not 
infringed if one of its éléments is omitted without the substitution of 
an équivalent. Cimiotti Co. v. American Co., 198 U. S. 399, 410, 25 
Sup. Ct. 697, 49 L. Ed. 1100; Union Paper Bag Co. v. Advance Bag 
Co. (C. C. A. 6) 194 Fed. 126, 138, 114 C. C. A. 204; Proudfit Co. v. 
Kalamazoo Co. (C. C. A. 6) 230 Fed. 120, 139, 144 C. C. A. 418. 

[3] In view of the prior art, defendant's scraper blade is not the 
équivalent of the rear bar of that frame. The blade cannot be made to 
do duty at one and the same time as the élément carried and as a part 
of the carrying élément. Défendant thus lacks this distinctive élément 
of the claims in suit — the carrying of the scraper blade by the frame 
of the patent. 

"In an overcrowded art, where a broad generic Invention Is not possible, 
a défendant v?ho oraits altogether one élément of a comblnation cannot be 
held as an infringer, even though he makes another élément do the double 
259 F.— 37 
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wwrk." Underwood Typewriter Co. v. Royal Typewrlter Co. (0. 0. A. 2) 224 
Fed. 477, 479, 140 C. O. A. 163, 165. 

Défendant has, in our opinion, in substantial effect so constructed 
his device as to dispense with the necessity of the function of plain- 
tiff's blade-carrying frame. The case in this respect is net without 
analogy to that considered by us in Détroit Showcase Co. v. Kawneer 
Mfg. Co., 250 Fed. 234, at page 238, 162 C. C. A. 370. The situation is 
net, in our opinion, analogous to that found in Bundy Mfg. Co. v. Dé- 
troit Time Register Co. (C. C. A. 6) 94 Fed. 524, 537, 36 C. C. A. 375. 
What we said by way of distinguishing that case from the situation 
involved in Ohmer v. Ohmer, 238 Fed. 182, at page 193, 151 C. C. A. 
258, applies hère. In our opinion défendant does not infringe. 

We fiind it unnecessary to consider the Hanna patent. 

The decree of the District Court is affirmed. 



O'REILLY V. BENJAMIN HAREIS CO., Inc. 

(Circuit Court of Appeals, Second Circuit January 15, 1919.) 

No. 159. 

Patents <©=s328 — Infbingement — Police Whistle. 

Decree holding O'EelUy patent, No. 1,094,006, for a police whistle, not 
Infringed affirmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Joseph J. O'Reilly against the Benjamin Harris 
Company, Incorporated. Decree for défendant (259 Fed. 292), and 
complainant appeals. Affirmed. 

A. B. Malcomson, of New York City, for appellant. 
Munn, Anderson & Munn, of New York City (T. H. Anderson, of 
New York City, of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Decree affirmed. 

®=9For other caaes see same topic & KBT-NUMBER in aU Key-Numbered Dlgests £ Indexe* 
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VANDENBURGH v. ELECTRIC WELDING 00. 

(District Court, W. D. Pennsylvanla. May Tenu, 1917.) 

No. 127. 

Patents ®=»328— Validitt and Infbingement— Concbete Reinfokcing Bae, 
The Vandenburgh reissue patent, No. 14,182 (original No. 841,741), £of 
a relnforcing bar for concrète structures, held void for lacli of invention ; 
also not infringed, If conceded validity. 

In Equity. Suit by George E. Vandenburgh against the Electric 
Welding Company. On final hearing. Decree for défendant. 

E. A. Lawrence, of Pittsburgh, Pa., and Carlos P. Griffin, of San 
Francisco, Cal., for plaintifif. 

P. W. Winter and Jo. Baily Brown, both of Pittsburgh, Pa., for 
défendant. 

ORR, Kstrict Judge. The plaintifï, who is the patentée and owner 
of reissued patent No. 14,182, dated August 15, 1916, for a "relnforc- 
ing bar," filed his bill against the défendant, charging that the de- 
fendant has infringed plaintiff's rights under said reissued patent and 
demanding an accounting. The bill is in the ordinary form. The 
answer sets up that the patent is invalid, and further that, if the patent 
could by any means be adjudged valid, yet défendant has not and 
does not use the device of the patent, and therefore does not inf ringe 
any of plaintiff's rights granted to him by the said patent. By stipula- 
tion filed, claims 1, 2, and 3 of the reissued patent are involved. 

The original patent is No. 841,741, and was issued January 22, 
1917, upon an application filed May 9, 1906. The drawings attached 
to the reissued patent are the same as those attached to the original 
patent, except that they are upon a smaller scale. The spécification of 
the reissued patent is for ail purposes necessary for the considération 
of this case, the same as the spécification of the original patent. The 
only différence between the two patents is in the matter of the claims 
which for the présent need not be considered. 

The patent relates to the art of reinforcing concrète. It is one of 
an exceedingly large number in that art, many of which hâve been 
submitted to this court in other cases in which the art has received 
considération. In none of thèse cases has there been the same évidence 
of prior uses or the same évidence as to the state of the art at and 
immediately before the time when the varions patents under consid- 
ération were applied for. In the présent case the évidence of the 
State of the art at and before the time of the application by the plain- 
tiff for his original patent is more voluminous than in any case that 
has been brought hitherto before this court. The évidence in this 
case shows that the study of methods of reinforcing concrète has 
been intense and widespread for years. The object of reinforcement 
is to give strength in those parts of the concrète structure where strains 
may be expected. Building opérations close to the public streets and 
bridges and road construction on highways and along railroads hâve 

©=»Foi other cases see same topio & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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made the gênerai public familiar with the facts that long rods and 
bars, short rods and bars, rods and bars with angles or with curves 
or loops, wire meshwork, and meshwork of other materials are ail 
sotnetimes severally used for that purpose. The calculation of stresses 
by constructing engineers and the introduction into the concrète mass 
oî reinforcing members, where such stress is likely to be found, are 
matters in which the public is so largely interested that serious con- 
sidération should be given to the question of the validity of the pat- 
ent, although as between the parties to the litigation the case may be 
disposed of because infringement is not found. 

It is not necessary to give a pictorial illustration of the plaintifï's 
structure. It suggests the penholder rack, which for many years 
has been found on writing desks, and which consists of a horizontal 
spiral coil of wire fastened to a base, by means of which the separate 
coils are maintained in a gênerai vertical position. 

We refer now to the spécification, and find that the patentée sets 
forth the nature and object of what he calls his invention in the fol- 
lowing language: 

"This Invention relates to a reinforcing bar partlcularly adapted for cernent 
and concrète construction, wherein the bar Is imbedded In the plastic body to 
be supported thereby. 

"The Invention has for an object to provide a reinforcing bar with one or 
more spirally-disposed coils secured to the bar, so as to provide an extended 
area of contact adapted to resist straln longltudinally and laterally of the bar 
and to form a truss withln the body of concrète or other plastic material 
which provides the maximum of supportlng strength in the arch or surface to 
be formed. 

"Other and further objects and advantages of the Invention 'will be here- 
inafter set forth, and the novel features thereof deflned by the appended 
daims." 

He emphasizes his preferred construction as being: 

"Thus provlding a construction In which ail latéral pull or straln of the 
coil is avoided, owing to the equallzatlon thereof by the oppositely extending 
coils and the tendency of the coils to move or flatten toward the face of the 
bar resisted." 

He mentions a preferred means of securing the coils to the bar by 
setting the coils within kerfs and holding them therein by means of 
intégral spurs "which are forced downward upon the coils when in- 
serted and permanently retain them in position." 

It was urged at the trial that one of the spécial advantages of the 
plaintiff's construction was its collapsibility, and therefore its suitabil- 
ity for transportation from the place of manufacture to the place of 
use. The structure of the patent is not coUapsible. The quotations 
above indicate it. If the intégral spurs are forced down upon the 
coils, and permanently retain them in position, there can be no collapsi- 
bility. The bar to which the coils are attached is a spacing member 
in its relation to the plaintiff's structure. In its relation to the con- 
crète structure it may or may not be a reinforcing member, dépendent 
upon an engineer's détermination of stress to be relieved. The rein- 
forcing bar of the patent, however, embraces both the hélicoïdal coil 
and the bar just referred to, which may be called the spacing member. 
That collapsibility was not a feature of the structure of the plaintiff 
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under the original patent is clear, because the first two claims of that 
patent require the spiral coil to be "rigidly secured" to the bar, and 
none of the other claims indicate a différent relation between the two. 
In the reissued patent the first two claims of the original patent hâve 
been eliminated. It will be noticed, in reading the three claims of 
the reissued patent which are in suit, as hereinafter quoted, that the 
first two require the spiral coil to be "permanently secured" to the 
bar, and that the third indicates it because it requires the overlapping 
spur to retain beneath it a convolution of the coil. The three claims 
are as f ollows : 

"1. A concrète reinforclng, conslsting of a bar havlng a plurallty of Intégral 
spurs, and a spiral coil permanently secured thereto by havlng the spura 
bent down on the several coils, the colis extending beyond and free of the 
bar at the opposite slde therefrom to the securing point. 

"2. A concrète reinforclng conslsting of a bar havlng Intégral means to 
secure a coil thereto, and a spiral coil permanently secured to the bar In 
each convolution and extended beyond and free of said bar at the opposite 
slde therefrom to the securing point. 

"3. A reinforclng bar provided upon one edge wlth a séries of kerfs, each 
havlng an intégral overlapping spur, and a coil disposed in said kerfs; each 
convolution thereof being retalned beneath one of said spurs." 

Being satisfied that coUapsibility was net a feature of the device 
of the first patent, the court is equally satisfied that, if coUapsibility 
may be found to be disclosed in the reissued patent, then the reissued 
patent was broader than the original and should not hâve been granted. 
The évidence clearly discloses that intervening rights hâve arisen. 
Therefore the reissued patent must be held invalid, as being broader 
than the original to the extent, at least, that there is a disclosure there- 
in of coUapsibility in the plaintifï's structure. 

However, it is unnecessary to décide this case upon the question as 
to whether or not the plaintiff's structure is coUapsible, or whether it 
is rigid or otherwise permanent in the relations between the coil and 
the bar. This court is satisfied that there was no invention upon the 
part of the plaintifï. There is no suggestion throughout the record 
that the bar of the plaintifï has met any predetermined engineering de- 
mands in concrète construction. Helicoidal bars, wires, hoops, and 
methods of attaching the same to bars for the purpose of keeping apart 
the several convolutions thereof are old in the art. The attachment 
of wire to bars or sheets of métal by overlapping spurs of kerfs is 
old. The patent has no novelty. 

It is unnecessary to set forth with any degree of particularity the 
varions patents and publications which hâve led the court to this con- 
clusion. However, much light may be thrown upon the subject by 
referring to "Expérimental Researches on Reinforced Concrète," by 
Armand Considère, translated into English and published in New 
York in 1903. 

In the view this court has taken in this case, it is unnecessary to 
dwell on the subject of infringement. If by any possibility the patent 
could be held valid, it is most limited in its scope. If valid, and thus 
limited, there has been no infringement. 

The bill of complaint must be dismissed, at plaintifï's cost. 
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ZIDELL. V, DEXTER et aL 

(District Court, S. D. California, S. D. July 2, 1919.) 

No. E-3. 

Patekts <^=j328 — Infringement— Design fob Child's Romper. 

The Zidell design patent, No. 52,720, for design for child's romper, 
held valld, and infringed by one design raade by défendant, but not by 
others. 

In Equity. Suit by William I. Zidell against Mrs. Billie Dexter, 
trading as the Billie Bumps Manufacturing Company, and Arthur 
Letts, trading as the Broadway Department Store. Decree for défend- 
ants. 

Frederick S. Lyon and Léonard S. Lyon, both of Los Angeles, Cal., 
for plaintiff. 
W. R. Litzenberg, of Los Angeles, Cal., for défendants. 

TRIPPET, District Judge. This suit was brought to establish that 
certain articles of manufacture are infringements of a patent for "chil- 
dren's rompers." The design is very beautiful and attractive, and is 
called the "Patsy Romper." I stated at the close of the trial of this 
case that I was satisfied that the plaintifï had a valid patent. It is 
necessary, however, to détermine whether or not there is an infringe- 
ment in this case. The rule to détermine whether or not there is an 
infringement is stated in Gorham Co. v. White, 81 U. S. (14 Wall.) 
511, 20 L. Ed. 731, and in Byram v. Friedberger, 100 Fed. 963, 41 C. 
C. A. 121, as follows : That if, in the eye of an ordinary observer, 
giving such attention as a purchaser usually gives, two designs are sub- 
stantially the same, if the resemblance is such as to deceive such an 
observer, inducing him to purchase one, supposing it to be the other, 
there would be an infringement. 

It is difficult to apply this rule. We must recognize the difficulty the 
court has in assuming the rôle of a purchaser. The court, however, 
in this case may find aid in analyzing the article of manufacture in 
question and dividing it into features. The article readily lends its 
aid to such an analysis. This course, it seems, is justified from the 
reasoning of the court in Smith v. Whitman Saddle Ce, 148 U. S. 674, 
13 Sup. Ct. 768, 37 L. Ed. 606, where an analysis was made to show 
the relation of the article to the prior art. This analysis is not for the 
purpose of comparing the features of the patented article with parts 
of the alleged infringing articles, because such a separate comparison 
would do away with the rule above stated, that the infringement must 
be determined by a similarity of appearance as a whole. It is neces- 
sary, however, in this case to make such an analysis and séparation of 
parts, in order to détermine what is the scope of the plaintifï's patent. 
When we shall bave ascertained that, then we can more readily déter- 
mine whether or not the allegéd infringing articles really infringe, 
in view of such scope of the patent. In making the analysis we must 
bear in mind that we are analyzing an ornamental design, and must 

<Ê3»For otber caaea see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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not take înto considération the utility, if any, of the parts of the article 
of manufacture. 

We find in this patented article the following features: (1) A Dutch 
or square neck. (2) Short kimono sleeves. (3) Flaring bips. (4) 
Blanket stitch on the neck and the cuffs of the arms and legs. (5) 
Waistband with large buttons, giving the article the efïect of a two- 
piece garment, whether it is or not. 

It will be readily observed that each of thèse features serves no use- 
ful purpose with the exception, of course, of the neck and sleeves. 
Cutting the neck square, using a certain kind of sleeve, and the other 
features of the article placed thereon, are to create an ornate appear- 
ance. We can ascertain whether thèse parts are material by deter- 
mining whether or not the design créâtes the same gênerai appearance, 
when either is eliminated from the article. It seems to the court that 
the patent clearly embraces each of thèse features. The question 
arises: Would the Patent Office hâve issued a patent upon the ar- 
ticle, with either of thèse features lacking in the article ? If the plain- 
tiff had applied for a patent upon this article, minus, for instance, 
features (4) and (5) would the Patent Office hâve granted the plain- 
tifï a patent? But if the plaintifï had secured a patent, minus both or 
either of thèse features, it would hâve been an infringement of the 
patent to hâve made a garment with ail the other features, to which 
were added features (4) or (5). Each of thèse features being in the 
patent, and the scope of the patent being thereby narrowed, the court 
must look to the alleged infringing garment, to ascertain whether each 
of thèse parts is présent, or whether there bas been a substitution of 
an équivalent which would give the article the same gênerai appear- 
ance. 

Analogous to the rule in mechanical patents, it seems to the court 
that in this case a garment, which does not contain ail of the features 
contained in the garment patented, or a substitution of an équivalent, 
giving the article the same gênerai appearance, should not be held to 
infringe. In saying this the court bas in mind that a garment which 
has substantially the same appearance is an infringement. What the 
court has in mind may be illustrated thus : The blanket stitch, or the 
waistband with the buttons, might be exaggerated or minimized, and 
still the feature be présent. In Exhibit 4, thèse features are not présent 
at ail in any form. Now, let us look at the two garments as to their 
gênerai appearance. The court is of the opinion that a purchaser, look- 
ing at thèse two garments, side by side, would at once discover the dis- 
tinction. There can be no doubt about that. But take Exhibit 4, the 
alleged infringing garment, and put it on sale separate and apart from 
the patented garment ; what would be its gênerai appearance and effect 
upon the ordinary purchaser? The court is of the opinion that features 
(4) and (5) are so distinctive in character that a purchaser familiar with 
the "Patsy Romper" would at once remark the absence of thèse fea- 
tures. In the patent the pictures of the design make thèse features 
(4) and (5) very clear, and one would almost say the dominating fea- 
tures of the article. There has been no substitution of anything to 
take the place of features (4) and (5). There is, it is true, a waist- 
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band in Exhibit No. 4; but the buttons are absent, and tbe waistband 
does not bave the effect of a two-piece garment. 

The court is of the opinion, however, that Exhibit 4 was manu- 
factured and put on sale as a substitute for the patented article, and 
the parties intended to copy part of the plaintifï's design. They, how- 
ever, left ofï the blanket stitch and the buttons, changed the appear- 
ance of the waistband, and cheapened the garment. By so doing, 
notwithstanding the intention to appropriate part of the plaintifï's 
design, they hâve escaped infringement by such changes. 

As to Exhibit No. 5: Everything is présent in Exhibit No. 5 that 
is set forth in the patent, with the exception of the blanket stitch on 
the neck and cufifs of the arms and legs. The colors used in Exhibit 
No. 5 would prevent a person f rom noticing the absence of the stitch. 
Colors, however, are no part of the design, and there is nothing used in 
this exhibit which is an équivalent to the blanket stitch. This blanket 
stitch being put on the romper for adomment and being a distinctive 
feature, it must be found in the alleged infringing article substantially 
as shown, or a substitution of an équivalent which would give the 
article the same gênerai appearance. I am therefore of the opinion 
that Exhibit No. 5 does not inf ringe. 

As to Exhibit No. 6: The only différence worthy of notice be- 
tween the article patented and Exhibit No. 6 is in the absence of the 
square neck, the addition of a belt to cover the waistband, and the 
pockets in the flaring bips. Exhibit No. 6 was evidently created in 
the shape in which it is for the very purpose of avoiding the patent, 
by having a neck in the shape of a heart, rather than a square neck. 
But the change in that regard is not substantial. The creator of Exhibit 
No. 6 bas added a belt to the garment, which cannot be donc to avoid 
infringement. Exhibit No. 6 embodies ail the features of the patented 
article, and the addition of the belt is of no conséquence. The pockets 
in the flaring bips may be both useful and ornamental to this design, 
but it is something added to the patented article. The court is of the 
opinion that Exhibit No. 6 infringes. 

As to Exhibit No. 8: There are two features absent, the blanket 
stitch and the flaring bips, and there is a différence of appearance in 
the waistband from that of the patented article. The décision is that 
Exhibit No. 8 does not infringe. 
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UNITED STATES v. FORBES. 
(District Court, M. D. Alabama, N. D., at Montgomery. June 25, 1919.) 

No. 207T. 
1- Eminent Doïiain ®=»68-;-Condemnation bt GtOVernment— (Necessity— Ee- 

VIEW. 

In a proceedlng by the Secretary of War, under Aot Cong. July 2, 191T 
(Comp. St. 1918, § 6911a), to condemn land for military purposes, the 
courts are not authorized to question the necessity for the condemnation, 
Congress having bestowed upon such officiai the power to détermine the 
necessity. 

2. Eminent Domain ©=36 — Condemnation by Govebnment—Neicessitt— Dél- 

égation OF Power. 

It is compétent for Congress to delegate the authorlty to décide upon 
the necessity for talîing land for public purposes. 

3. Eminent Domain <S=568 — Condemnation by Goverwment— RevieIw by 

Court. 

Where the Secretary of War bas Instituted condemnation proceedings 
to obtain the fee, and has erected expensive Improvements on the land, 
It is not for the court to détermine as to whether the property will be 
used by the Secretary of War permanently, temporarlly, or for the pur- 
pose for which the condemnation proceedings were brought. 

4. Eminent Domain <©=>320 — Rights of Parties— Time of Taking Effect. 

In a proceedlng by the Secretary of War to condemn land for military 
purposes, the rights of the parties became flxed at tlme pétition for con- 
demnation was granted, the only matter remalnlng to be declded belng 
the amount of compensation to be awarded the owner. 

5. Eminent Domain ®=3i7i — Défenses. 

In a proceedlng by the Secretary of War to condemn land upon which 
to establish a training camp. It is no concem of the landowner that 
the government has agrced with a city to turn the property over to the 
latter after having acquired title, or that the government Is to retaln 
tltle and the city is to pay the damages awarded. 

6. Evidence ®=34 — Judicial Notice— Laws of tiib United States. 

Courts will take judlcial notice of the laws of the United States. 

7. United States <©=»60 — Secretary of War— Powers. 

TJnless such authority is positively conferred by Congress on the Sec- 
retary of War, he cannot sell or transfer to a city or Indlvidual land be- 
longing to the government. 

8. Eminent Domain <©=368 — Condemnation by Government — Review by 

Courts. 

After the Secretary of War has exerclsed the authority vested In hlm 
by Act Cong. July 2, 1917 (Comp. St. 1918, § CDlla), to détermine that there 
is a necessity to condemn land for military purposes and condemnation 
proceedings hâve been resorted to, an award made, and an appeal from 
the award is taken to a jury, it is not wlthin the province of the court to 
say what shall be donc wlth the land or what use it shall be put to, 
such rlght belng reserved to Congress. 

0. Courts «§=^347 — Oonformity Act — Motion to Stbke Plea. 

A motion to stril^e is proper where a plea is irregular, wanting In ev- 
ery élément of légal défense, frivolous, or where the plea Is not sworn 
to, when vérification is required, or laclîs signature of counsel and the 
like, even where the action arises in a state where statate does not ue- 
scribe the ottice of a motion to strike the plea, a fédéral court having the 
inhérent power to so shape the adjective law that the real questions of 
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substantive law whleh control the case can be fairly and plainly pré- 
sentée! and decided. 
10. Pleading <g=»210 — "Speaking Demuebee." 

A demurrer whlch sets up a ground dehors the record, or a ground 
which, to be sustained, requires référence to facts not appearlng on the 
face ol the pleading attacked, Is a speaking demurrer, and is not good. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Speaking Demurrer.] 
H. PLEADING' ®=»194(1), 354(2) — Demi^bbee— Motion to Stkike. 

In Alabama, if a plea containa any matter of défense, however defec- 
tlvely It may be stated, demurrer must be resorted to ; but, if the plea con- 
tains not a single élément of défense, then a motion to strike the plea 
should be employed. 

12. COUBTS <S=5356 CONFOBMITT ACT— CONDEMNATION BT GOVEBNMENT— BAIS- 

ING Question on Appeal. 

In a proceedlng In a fédéral court by the Secretary of War under Act 
Cong. July 2, 1917 (Comp. St. 1918, § 6911a), to condemn land in Alabama 
for military purposes, the landowner cannot, on appeal from the award 
of commissioners and for the flrst time, file pleas denying the right to 
condemn, or the neeessity, when the matter has already been decided by 
the court at a former hearing of the cause, when he was présent by his 
attomeys, and when and where he made no objection to the granting of 
a pétition for condemnatlon; notwlthstanding that the foregoing act re- 
quires such proceedings to be prosecuted in accordance wlth the laws re- 
lating to suits for the condemnatlon of property of the states wherein 
the proceedings may be instituted, and notwlthstanding Code Ala. 1907, § 
3875, providing that "on such appeal (to the circuit court and to a jury) 
the trial shall be de novo," and notwlthstanding the Conformlty Statute 
(Rer. St. § 914 [Comp. St § 1537]). 

At Law. Proceeding by the United States against A. G. Forbes to 
condemn land for military purposes. On motion by the government to 
strike certain pleas. Motion granted, 

See, also, 250 Fed. 299. 

Thomas D. Samford, U. S. Atty., of Opelika, Ala., Lee J. Clayton, 
Asst. U. S. Atty., of Eufaula, Ala., Wiley C. Hill, Sp. Asst. Atty. Gen., 
T. J. Hubbard, Chief of Disposai Branch, Real Estate Service, War 
Department, of Washington, D. C, and Maj. N. D. Ely, J. A. G. D., 
of Davenport, lowa, for the United States. 

Sidney J. Bowie, of Birmingham, Ala., and Bail & Beckwith, of 
Montgomery, Ala., for défendant Forbes. 

HENRY D. CLAYTON, District Judge. This proceeding was be- 
gun by the United States on January 16, 1918, to condemn for military 
purposes, under the Act of Congress of July 2, 1917, c. 35, 40 Stat. 
241 (Comp. St. 1918, § 6911a), entitled "An act to authorize condem- 
natlon proceedings of lands for military purposes," the fee in certain 
lands owned by the défendant and needed by the United States as the 
site for military training camp. 

A day was set for the hearing of the pétition, due notice was given 
to the défendant, and on the day set, February 6, 1918, the prayer of 
the pétition was granted. Commissioners were appointed to assess 
the damages or compensation to which the owner of the lands is en- 
titled. No objection to the pétition, or to any of the proceedings, was 

^ssFor other cases see same toplc & KBY-NUMBER in ail Ke^-Numbered Dlgests & Indexes 
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made by the défendant, who was présent in court by attomeys. The 
order and judgment of condemnation recites that it appears "by affirm- 
ative évidence offered in open court that the allégations of said péti- 
tion are true." 

On April 13, 1918, after many weeks spent in the taking of testimony 
touching the value of the land sought to be condemned, at which hear- 
ings the défendant was présent by attomey, the commissioners made 
their report to the court, and assessed the damages of the défendant 
at $58,055.55. And thereafter, on April 18, 1918, the court made and 
entered an order condemning the lands to the use of the United States 
upon payment of the ascertained compensation. 

On May 11, 1918, the défendant, Forbes, appealed from the order 
of condemnation and the award of the commissioners. 

The case now coming on for trial, the défendant has filed pleas 
numbered 1 to 12, both inclusive, and pleas marked from A to I, both 
inclusive. The pleas are very lengthy, but in substance, aver that the 
Secretary of War has not caused thèse proceedings to be instituted ; 
that when the proceedings were instituted there was no necessity for 
condemning the fee to the lands ; that since the commencement of the 
proceedings, and since the taking of the appeal, the government has 
determined to abandon the use of the lands for military purposes and 
for use as a military training camp ; that the proceedings were not in- 
stituted for the use of the United States, but that their real object is 
to condemn the fee in the lands for the use of the city of Montgomery, 
Ala., near which city the camp is located, under an alleged contract 
with the city whereby the city agreed with the United States to furnish 
lands for use as a military training camp under a lease not expiring 
until 1920 ; that the city did not acquire or lease the land from the de- 
fendant, Forbes ; and hence that the city agreed with the government 
that if the United States would condemn the lands the city would pay 
the judgment and costs. 

The government now moves to strike the pleas filed by the défend- 
ant on the ground that they are frivolous, irrelevant, immaterial, filed 
too late, and that they présent no légal answer to the pétition. 

The eighth ground of the government's motion to strike the pleas 
is as f ollows : 

On, to wit. the 16th day of January, 1918, the pétition or application in thls 
cause was flled In this honorable court, seeking to condemn the lands men- 
tioned therein, as well as the fee titlo thereto. Due notice was given to the 
défendant as provlded by law, and a- day set for the hearlng of sald applica- 
tion was flxed as made and provlded for by law. The défendants, In their own 
proper persons and by attomeys, appeared, itiade no objection to the grantlng 
thereof, filed no pleas or pleadlngs of any klnd thereto, and the sald appli- 
cation was dnly lîeard by thls honorable court, and affirmative évidence made 
in open court that the allégations of said pétition are true, and that It is 
necessary that the said lands be condemned for the purpose mentioned in sald 
pétition ; and upon the hearing thereof and on, to wit, the Cth day of Feb- 
ruary, 1918, thls honorable court, in strict accordance with the laws, made 
and entered a decreé grantlng said application, and in strict accordance with 
the law appolnted commissioners to assess the damages and compensation to 
which the said Forbes was entltled ; and, sald commissioners being duly qual- 
ified to act, proceeded to hear testimony ; and the said Forbes appeared before 
the said commissioners, and without objection introduced a large number of 
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persons as wltnesses to prove the damages and compensation to whlch he was 
entitled, and never questloned in any manner wliatsoever tlie right, power, 
and autliority of said commissloners to act as such ; and said commissioners, 
after many wltnesses were examined, and after viewing said lands in strict 
accordance with law, rendered an award; and thereafter the said Forbes 
claimed that lie was dissatisfled with tlie amount of said award, and souglit in 
this lionorable court a trial .,by Jury. Wherefore petitloner says that said 
pleas are not filed in due season and are filed too late." 

[1] There appears to be a clear distinction between the adjudged 
cases brought under acts of the state Législature by railroad companies, 
waterworks companies, and the like, and those adjudged cases where 
the United States has sought to condemn, under Act of Congress, 
lands for public use. 

In the first class of cases the necessity for the condemnation seems 
to be a question for judicial détermination. In the other class, to 
which class the case we are now trying belongs, the question of the 
necessity for the condamnation is not left to judicial détermination, 
for this power was bestowed by Congress on the Secretary of War, 
the Secretary of the Treasury, or Secretary of the Interior, as the case 
may be ; and the weight of authority sustains the proposition that the 
action of the officiai to whom this duty and discrétion is delegated 
by Congress is not reviewable by any court. 

In the case of the United States v. Certain Lands in Narragansett, R. 
I. (C. C.) 145 Fed. 654, the act of Congress made an appropriation for 
improving the Point of Judith Harbor of Refuge under the direction of 
the Secretary of War, and provided that the money appropriated 
should be applied "in extending the easterly shore or arm of the break- 
water, and continuing it to the shore, with a view of providing a shelter 
for a landing place for the passengers, crews, and cargoes of vessels in 
distress, and other vessels, and for the lifeboats of the Point Judith 
life-saving service." Act March 3, 1905, c. 1482, 33 Stat. 1119. 

The défendant denied that there was any power to condemn any 
more land than was needed to connect the shore arm of the break- 
water with the shore itself, and the défendant also denied that the 
whole of the lands described in the pétition for condemnation were 
requisite or necessary. It was contended that, in the absence of an ex- 
press législative act defining the extent of the property to be taken, 
the power to take was limited to the necessity of the case, and that the 
necessity of taking particular property was a question for the courts. 
In that case it was decided that the Secretary of War had a discre- 
tionary power conferred upon him by law, and that his discrétion, 
when exercised, was not reviewable by the court. Citing Decatur 
V. Paulding, 14 Pet. 497, 10 L. Ed. 559, 609; Cooley on Const. Lim. 
(5th Ed.) 668, 669; Douglass v. Bymes (C. C.) 59 Fed. 29, 32. 

In the opinion of the court in the Narragansett Case it is said (145 
Fed. 657) : "It is well settled that it is not necessary that Congress it- 
self should sélect the particular land." Citing Chappell v. United 
States, 160 U. S. 510, 16 Sup. Ct. 397, 40 L. Ed. 510; Kohi v. United 
States, 91 U. S. 367, 23 L. Ed. 449. And I quote further: "Con- 
gress has provided for no judicial review of the judgment of the Sec- 
retary of War, and the right to such review does not arise by impli- 
cation." 
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It was there held, also, that the extent to which private property can 
be taken for public use rests wholly in the législative discrétion, sub- 
ject only to the condition that just compensation shall be made. Citing 
Shoemaker v. United States, 147 U. S. 282, 298, 13 Sup. Ct. 361, 37 
L. Ed. 170. 

[2] It is also compétent to delegate the authority to décide upon the 
necessity for its taking. Cooley, Const. Lim. (5th Ed.) 668-670. As 
was said in the Narragansett Case, supra : 

"While the taking of property must alwaya be llmlted to the necessity of 
the case, and consequently no more can be approprlated in any Instance than 
the proper tribunal shall adjudge to be needed for the particular use for which 
the appropriation is made, the Secretary of "War is authorized by Congress 
to make the judgment as to what land is needed." 

Again, in the case of the United Stateï v. Burley (C. C.) 172 Fed. 
615, in a proceeding by the United States to condemn land for réser- 
voir purposes, under the Irrigation Act, Act of Congress June 17, 1902, 
c. 1093, 32 Stat. 388 (Comp. St. §§ 4700-4708), the court held that— 

"Whether a more feasible plan of irrigation than the one adopted might be 
devised, or some other site selected for the réservoir, is Immaterlal; the dé- 
termination of the proper government authorlties belng conclusive." (Ist 
Headnote.) 

And in the case of the United States v. O'Neill (D. C.) 198 Eed. 677, 
where the power conferred upon the Secretary of the Interior by the 
Réclamation Act (Irrigation Act), Act of Congress June 17, 1902, was 
to condemn lands necessary for use in constructing irrigation works, 
the court said: 

" * • * It must be borne in mlnd that the petitloners hère are not exer- 
clsing in this proceeding the state's power, and therefore are not bound by 
the limitations and restrictions plaeed on that power ; but they are exerting 
their own sovereign right, and the only restriction on the exercise of that 
right is that just compensation shall be made for private property taken for 
public use. Fifth Amendt Const. "U. S." 

The court also declared : 

"The question of necessity is politieal, and must be determined by Congress. 
'When the use is public, the necessity or expedlence of approprlating any par- 
ticular property is not a subject of judlcial cognizanca' " 

Citing Boom Co. v. Patterson, 98 U. S. 403, 406, 25 L. Ed. 206; U. 
S. V. Jones, 109 U. S. 513, 518, 519, 3 Sup. Ct. 346, 27 L. Ed. 1015. 
And in the O'Neill Case, supra, it was held that — 

" 'The question of necessity is not one of a judlcial character, but rather 
one for détermination by the lawmaklng branch of the government' Backus v. 
Depot Co., 169 U. S. 55T, 568, 18 Sup. Ct. 445, 450, 42 L. Ed. 853. The légis- 
lative branch may delegate the détermination of the question of necessity. 
The Réclamation Act imposes that duty on the Secretary of the Interior. 
* * ♦ On the facts hère présentes, the conclusion is reached that the only 
inquiry for détermination In limlne is whether the contemplated purpose to 
which the lands sought to be condenaned are to be devoted to is a public 
use." 

And quoting from the case of Shoemaker v. United States, 147 U. 
S. 282, 13 Sup. Ct. 361, 37 U. Ed. 170, the court continued: 
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"If thls Question Is decided in the affirmative, the Judieial fonction Is ex- 
hausted." 

Other décisions of the fédéral courts, including the Suprême Court, 
uphold thèse principles. 

This court, therefore, cannot review the discrétion of the Secretary 
of War in causing this proceeding to be instituted through the duly 
authorized and responsible officiai of the government, the United 
States Attomey for this district, or in maintaining the suit after he has 
caused it to be brought. If he had the undoubted authority and dis- 
crétion to cause the condemnation proceedings to be instituted, then, for 
the same reason, or perhaps for stronger reason, he has the right to 
prosecute and maintain the suit to a conclusion. 

When the greatest autocratie power of ail time was ruthlessly de- 
stroying the commerce of the'seas, and noncombatants on land and sea, 
and was rapidly securing a strangle hold on the liberty of the world, 
it was certainly évident to us that undoubtedly the Secretary of War, 
under the act of Congress of July 2, 1917, c. 35, was vested with au- 
thority to détermine the necessity of acquiring lands needed for mili- 
tary training camps, and upon such détermination to cause proceedings 
to be instituted for that public purpose. The act also confers upon the 
Secretary of War authority to expropriate either a temporary or an 
absolute estate. 

In the case at bar suit to expropriate the fee or absolute estate was 
brought, possession of the land has been taken, and large sums of pub- 
lic money hâve been expended on the lands for necessary buildings and 
other improvements. After a trial had been had and an award made, 
and an appeal from the award had been taken, the défendant now in- 
sists that the lands are no longer needed by the government as a mili- 
tary training camp site, and therefore contends that the government 
has the power to condemn for only temporary use; and for further 
défense seeks to show that the land is being condemned for the use of 
the city of Montgomery, Ala., and not for the purpose set forth by 
the government in its pétition. 

As indicated above, the détermination of the question of necessity 
for the absolute fee or temporary use is by the Congressional Act of 
July 2, 1917, c. 35, delegated to the Secretary of War, and his exercise 
of such authority is final, and is not traversable in this proceeding. 

[3] It would also appear to be obvions that where possession of the 
property has been taken, and condemnation proceedings hâve been in- 
stituted, and expensive improvements erected, it is not for a défend- 
ant, or a judge or court, to détermine as to whether the property will 
be used by the Secretary of War permanently, temporarily, or for the 
purpose for which the condemnation proceedings were brought. 

If the use be a public one — and such it is hère — whether the neces- 
sity exists for the taking, .and the extent of the taking, is exclusively 
within the province of Congress to détermine, and Congress has, under 
this act, vested this authority, not in a court or a jury, but in the Sec- 
retary of War. Kaw Valley Drainage Dist. v. Metropolitan Water 
Co., 186 Fed. 315, 319, 108 C. C. A. 393. 

[4] The Secretary of War has exercised the discretionary power 
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conferred upon liîm by law, and I do not think that Mr. Forbes can 
open this question at any stage of the proceeding; and, certainly, he 
cannot now raise such issues after the judgment of the court ordering 
the lands condemned under the prayer of the pétition, which judgment 
of the court was not only not objected to at the time, but was acquies- 
ced in by the défendant until after the award was made by the commis- 
sioners. 

The status of this case, and the rights of the parties, were fixed at 
the time the pétition for condemnation was granted, and the further 
opération of the law invoked to ascertain the just compensation to be 
awarded to the owner. 

The facts averred in defendant's pleas, if true, could not alter the 
case one way or the other. The fact, if it be a fact, that the Secretary 
of War has demobilized the troops at Camp Sheridan is no conclusive 
argument or reason that he may not or will not revoke that order to- 
morrow, next week, or even next year, and again mobilize troops there. 

The facts averred in the pleas, even if construed most strongly for 
the pleader, do not necessarily détermine that the Secretary of War 
or the United States no longer hâve any need for the camp for military 
purposes. 

Certainly the facts alleged are no answer to the facts admitted or 
known to us ail : That a militaiy training camp was there at the time 
of the fîling of the pétition in this case; that this land was greatly 
needed for this purpose; that thousands of young men were trained 
there to be sent into battle, and many of them sacrificed their lives in 
obédience to the law and command of the United States. No one knew 
then when this war would end. Even on this good day we do not know 
that the war has ended. We hope and believe that it is over, but 
we are still waiting for the ascertainment and déclaration that the war 
has been concluded. Moreover, no one can possibly know now wheth- 
er war may not corne again f rom a source other than Germany. The 
government was forced to spend millions of dollars on this and sim- 
ilar camp sites, for hospitals, warehouses, sewers, roadways, and many 
other things. Relying upon the assurance given in this statute that 
the Secretary of War could cause ail the interest in the lands to be 
condemned, many and valuable improvements, as I hâve said, were 
placed on thèse tracts, and like tracts in other places in the United 
States. To say now that the war has terminated, or is about to be ter- 
minated, and therefore the government must abandon its purpose to 
condemn thèse lands and dismiss the suit and forfeit ail the improve- 
ments, would be a stupendous injustice to the government, and one 
which I do not think this act of Congress intended should be permitted. 

[5] The claim is made by the défendant that the Secretary of War 
has some agreement with the city of Montgomery to turn this 
property over to the city upon the happening of some contingency. 
Answering this claim, it is apparent, from what has been said, that 
the Secretary of War had the légal right to condemn the fee in this 
land because in his judgment he had determined that the fee was nec- 
essary, and Congress in its wisdom had given him the right, and im- 
posed on him the duty, of making this final détermination, and he has 
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performed such duty. The United States government, when thèse 
damages are fixed and paid, will own the f ee in the land. What final 
disposition may be made of this land in one year, ten years, or a hun- 
dred years from now is no more concern to the défendant than any 
other citizen of the United States. 

[6, 7] Moreover, the court takes judicial notice of the laws of the 
United States, and knows that no such contract can legally exist. 
There is no law that confers authority upon the Secretary of War to 
sell any real estate ; and unless such authority is positively conf erred 
by Congress on the Secretary of War he cannot carry out the alleged 
contract with the city of Montgomery. If the Secretary of War has 
entered into such a contract it- is void, and a void contract can be of 
no avail to the défendant. 

And a plea predicated on such an allégation obviously can be no 
answer, défense, or vaHd objection to the pétition filed in this case, 
even if it had been otherwise properly and seasonably made, and pré- 
sents no reason why this court should not proceed to finally détermine 
what damages should be awarded to défendant for his lands taken. 

The government is not seeking to condemn the lands in question 
for the use of the city of Montgomery. 

The act of Congress, supra, under which this proceeding is brought, 
provides — 

"that the Secretary of War is hereby authorized to aceept on behalf of the 
United States donations of land and the Interests and rlghts pertainlng there- 
to required for the above-mentioned purposes." Comp. St. 1918, § 6911a. 

And if the city of Montgomery pays whatever amount may be prop- 
erly allowed to a landowner whose land has been condemned, such 
owner is not damaged and he has no cause to complain. 

[8] And again, after the Secretary of War has exercised the au- 
thority vested in him to détermine that there is a necessity to condemn 
the fee, condemnation proceedings hâve been resorted to, an award 
made, and an appeal from the award is taken to a jury, it is not within 
the province of the court to say what shall be done with the land or 
to what use it shall be put. This is reserved to the Congress, which, 
of course can act, or authorize the Secretary of War to act. 

In this connection it is to be noted that Congress enacted on March 
3, 1919, c. 98, 40 Stat. 1302, a law whereby— 

"there are hereby permanently transferred to the Treasury Department for the 
use of the public health service for hospitals or sanatorla or other uses" cer- 
tain property, Including sites and equipments, "and such hospitals, with 
other necessary buildings, hereafter vacated by the War Department, as may 
be required and found sultable for the needs of the public health service for 
hospital or sanatoria purposes." And "the Secretary of War Is • ♦ * 
attthorized and direeted to transfer without charge to the Secretary of the 
Treasury" such property "not required by the War Department, as may be 
required by the public health service * • ♦ the use of such lands or parts 
of lands, buildings," etc. Sections 2 and 3. 

It is for Congress to détermine what disposition is to be made of 
or the use to which the property acquired is to be devoted. It is a 
question, therefore, not to be determined by the courts. 

[9] It was urged on this hearing of the case that the questions of 
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law which I hâve passed upon should hâve been raised hy demurrers to 
the pleas. I am avirare that the Suprême Court of the United States, 
speaking through Mr. Justice Miller, in Bâtes v. Clark, 95 U. S. 204, 
205 (24 L. Ed. 471), has said: 

" • • • The principal question in the case Is raised by the action of 
the court below in striking eut the plea whlch set up thèse défenses as sham 
and Irlvolous, and beeause the locus In quo was not Indian country. This 
mode of dlsposing of a plea whlch falrly rai ses a most Important Issue of 
law seems to be growlng in favor in the territorial courts. It Is an unsel- 
entlfic and unprofesslonal mode of raising and deciding a pure issue of law. 
This should always be done, when it can be, by a demtirrer, which is the 
recognized and approprlate mode in the common law ; or by exception, which 
amounts to the same thlng in the civil law, as it is applied to answers in 
chancery practice. A motion to strike out a plea Is properly made when it 
has been filed irregularly, is not sworn to, If that is requlred, or wants sig- 
nature of counsel, or any defect of that character ; but if a real and impor- 
tant issue of law is to be made, that issue should be raised by demurrer." 

I am also aware that the rule has been laid down in other causes that 
the motion to strike is proper where the plea is irregular, wanting in 
every élément of légal défense, sham, frivolous, or where the plea is 
not sworn to, when vérification is required, or lacks signature of coun- 
sel, and the like. If there were no Alabama statute prescribing the 
office of a motion to strike a plea, I think that the fédéral court has 
the inhérent power to so shape the adjective law in this respect in order 
that the real questions of substantive law which control the case can 
be fairly and plainly presented and decided. It is the duty of the 
court to see that this case is reduced to issue of law, and also to issue 
of fact to be determined by the jury under the law as decided by the 
court. 

[10] And again, it seems to me that the motion to strike présents 
matters fatal to the plea which cannot be raised by demurrer. For 
instance, among other things, it does not appear from the face of the 
pleas in this case that the défendant made no objection to the granting 
of the order of condemnation onFebruary 6, 1918, or that he appeared 
before the commissioners and introduced évidence as to the amount of 
bis damage and without having made any objection to the proceedings 
for condemnation. A demurrer stating thèse matters would be a 
speaking demurrer, which courts do not allow. As was said in Jeflfries 
V. Fraternal Bankers' Reserve Society, 135 Towa, 284, 289, 112 N. W. 
786, 787, 14Ann. Cas. 346: 

"A demurrer which sets up a ground dehors the record, or a ground whlch, 
to be sustained, requires référence to facts not appearlng upon the face of 
the pleading thus attacked, is said to be a 'speaking demurrer,' and is never 
held good." 

See, also, Pew v. Minor, 216 Pa. 343, 65 Atl. 787; West. Ry. v. Fo- 
shee, 183 Ala. 182, 62 South. 500. 

[11] If further reason is needed to support the proposition that the 
question of law were properly raised in this case by the motion to 
strike, the Alabama Statute, Code Ala. 1907, § 5322, may be cited. 
This statute provides : 

"If any pleading is unnecessarily prollx. Irrelevant, or frivolous, or unnec- 
essarily repeated, it may be stricken out at the cost of the party so pleading, 
on motion of the adverse party. • • * " 
259 F.— 38 
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And the Suprême Court of Alabama has held that a plea may be so 
lar without merit as to be classed as frivolous (Carter v. Fisher, 127 
Ala. 52, 28 South. 376); and that couri has also held, by an unbroken 
line of décisions, that if a plea does not contain any élément of valid 
défense a motion to strike is proper (Pruett v. Williams, 156 Ala. 346, 
47 South. 318; Couch v. Davidson, 109 Ala. 313, 19 South. 507). In 
Alabama the différence between the office of a motion to strike and the 
office of a demurrer has been well defined in thèse cases, and it is this : 
If tlie plea contains any matter of défense, however defectively it may 
be stated, demurrer must be resorted to ; but if the plea contains not 
a single élément of défense, then the motion to strike the plea should 
be employed. 

And it is also urged that the act of Congress (act of July 2, 1917) 
authorizing this and the like condemnation proceedings requires them 
to "be prosecuted in accordance with the laws relating to suits for the 
condemnation of property of the states wherein the proceedings may be 
instituted." Comp. St. 1918, § 6911a. And it was further contended 
that section 914, R. S. (Comp. St. § 1537), known as the Conformity 
Statute, is applicable hère. 

It is apparent, of course, from an examination of the Alabama stat- 
utes governing condemnation proceedings (Code Ala. 1907, §§ 3860^ 
3887) that the practice governing the Alabama courts cannot be fol- 
lowed in every particular by this court. 

[12] The books contain many cases where the United States Dis- 
trict and Circuit Courts hâve not conformed to the practice, pleadings, 
and forms and modes of proceeding existing at the time in like causes 
in the courts of record of the state within which such circuit or district 
courts are held. See Nudd v. Burrows, 91 U. S. 426, 23 h. Ed. 286; 
United States v. Fidelity Co., 236 U. S. 512, 35 Sup. Ct. 298, 59 L. Ed. 
696; St. Clair v. United States, 154 U. S. 134, 14 Sup. Ct. 1002, 38 L. 
Ed. 936; In re Chateaugay Iron Co., 128 U. S. 544, 9 Sup. Ct. 150, 32 
L. Ed. 508; McDonald v. Pless, 238 U. S. 264, 35 Sup. Ct. 783, 59 h. 
Ed. 1300; Beers v. Haufman, 34 U. S. (9 Pet.) 329, 9 L. Ed. 145 ; In- 
surance Co. V. Morse, 20 Wall. 445, 22 L. Ed. 365 ; Parsons v. Bed- 
ford, 3 Pet. 433, 7 L. Ed. 732; Kennon v. Gilmer, 131 U. S. 24, 9 Sup. 
Ct. 696, 33 L. Ed. 110; Bracken v. Union Pacific Ry. Co., 56 Fed. 447, 
5 C. C. A. 548; Shepard v. Adams, 168 U. S. 625, 18 Sup. Ct. 214, 42 
L. Ed. 602; Lamaster v. Keller, 123 U. S. 389, 8 Sup. Ct. 197, 31 L,. 
Ed. 238. 

In the trial of this case in this court the condemnation procédure 
prescribed by the Alabama statutes cannot be followed in every par- 
ticular. In the first instance, under section 3860, Code Ala. 1907, the 
application must be made to the court of probate of the county in 
which the lands are situated, and if the pétition is granted, then, under 
section 3869, the judge of probate must appoint commissioners, who 
must assess the damages and compensation. Section 3S71. The com- 
missioners are required by section 3874, after hearing ail the évidence, 
to make a report in writing to the court stating the amount of damages 
and the compensation ascertained and assessed by them. Under the 
provisions of section 3875, any party may appeal from the order of 
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condemnatîon to the circuit court, the superior tribunal, where the 
matter ef damages must be submitted to a jury ; and upon the hearing 
of such appeal, the statute (Code of Alabama 1907, § 3875) provides 
that the trial "shall be de novo." Other sections of this Alabama law 
provide for an appeal to the Suprême Court of the state, etc. 

In the instant case the pétition for condemnation was filed in this 
court, and the court heard the pétition v^àthout objection — that is to 
say, no question of the jurisdiction of the court was made, and no 
question of the authority of the Secretary of War to cause thèse pro- 
ceedings to be instituted vi^as raised; and the court, after a full and 
fair hearing, the défendant being présent by his attorney, granted the 
prayer of the pétition for condemnation, and appointed commissioners 
to assers the damages, and gave thèse commissioners appropriate writ- 
ten instructions as to their duties. See United States v. First Nat. 
Bank (D. C.) 250 Fed. 299, Ann. Cas. 1918E, 36. 

After the commissioners appointed to assess the damages and com- 
pensation made their report, the défendant Forbes filed his pétition 
for appeal from the award of the commissioners, and the case is now 
being heard upon such appeal ; that is, his appeal is being heard by the 
same tribunal that granted the pétition for condemnation in the first 
instance. And, of course, on this appeal the défendant is entitled to 
hâve the award of the commissioners as to damages reviewed and 
reheard in this court and passed upon by a jury. 

Undoubtedly the right of Forbes to hâve the question of the amount 
of his damages for the taking of his property will be determined by the 
verdict of the jury, and in this respect the court proceeds "in accord- 
ance with the laws relating to suits for the condemnation of property 
of the States wherein the proceedings may be instituted" (Act July 2, 
1917) ; and by following the statutes of Alabama in according the 
hearing, granting the pétition for condemnation, appointing the com- 
missioners to assess the damages, and submitting the détermination of 
'damages on this appeal to a jury, this court has conformed to the 
"practice, pleadings, and forms and modes of proceeding" in the Ala- 
bama courts "as near as may be," that is, as near as practicable. Hills 
& Co. V. Hoover, 220 U. S. 329, loc, cit. 335-337, 31 Sup. Ct. 402, 55 
L. Ed. 485, Ann. Cas. 1912C, 562; Williamson v. L. & L. G. Ins. Co., 
141 Fed. 54-58, 72 C.^C. A. 542, 5 Ann. Cas. 402; Elson v. Town of 
Waterford (C. C.) 135 Fed. 247. In my opinion, the only right now 
left to the défendant is his right to hâve the measure of his damages 
fîxed by a jury. 

As was held in the case of Beers v. Haughton, 9 Pet. 329, 359 (9 L. 
Ed. 145) : 

"State laws cannot control the exercise of the national governnient, nor In 
any manner lirait or affect the opération of the process or proceeding-.? In the 
national courts. The whole efîicacy of .such laws in the courts of the United 
States dépends upon the enactments of (Jongress. So far as they are adopted 
by Congress, they are obligatory ; beyoud tbis, they hâve no controUing in- 
fluence." 

It is not inappropriate to observe, "it has been said that proceed- 
ings of this class" — before commissioners for the condemnation of 
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land — "are spécial and bear little resemblance to an ordinary légal 
trial. The law contemplâtes simplicity as far as possible in r^ard to 
the practice." 15 Cyc. 888. 

I think the defendant's attorneys would hâve the court give too 
broad a meaning to the words, "on such appeal (to the circuit court and 
to a jury) the trial shall be de novo." Section 3875, Code Ala. 1907. 
There are similar statutes of other states, where it is provided that 
the case on appeal shall be tried 'anew,' or a 'new trial had,' or the trial 
'shall be de novo.' And some o£ the courts in defining thèse ternis 
hâve given necessary limitations to thèse terms, or restricted the scope 
of their meaning, in order that the statute may be workable and 
brought into harmony with common sensé and the doing of justice in 
the particular case. 

In the case of Ex parte Morales, 53 S. W. 107, 108, where the de- 
fendant sought to file new pleas, the Court of Appeals of Texas, con- 
struing the Texas statute providing for a "trial de novo in the county 
court" where the case was appealed from the justice of peace, said: 

"Thèse articles eertalnly require that the trial shall be de novo upon the 
original papers. The term 'de novo" means 'anew'; a second time. * * » 
In civil cases this term has been construed to mean that a trial de novo, 
where an appeal ia taken from a judgment of a justice court to the county 
court, is a trial upon the original papers, and upon the same issues had in the 
court below." 

See Ostrom v. Tarver (Tex. Civ. App.) 29 S. W. 69. 

It does not seem that the défendant Forbes can hère, on appeal 
from the award of the commissioners and for the first time, file pleas 
denying the right to condemn, or the necessity to condemn, when the 
matter has aiready been decided by the court at a former hearing of 
the cause, when he was présent by his attorneys, and when and where 
he made no objection to the granting of the pétition for condamnation. 
To allow him to do this would be to approve his spéculation upon the 
award of the commissioners. 

Upon considération of the rnotion of the government to strike the 
pleas numbered from 1 to 12, both inclusive, and lettered from A to 
I, both inclusive, filed by the défendant, it is ordered, adjudged, and 
decreed by the court that the motion to strike the ple^s be, and is here- 
by, gr^inted. 
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QUIRK V. QUIRK et al. 

(District Court, S. D. California, S. D. July 10, 1919.) 

No. D-66. 

1. COTIBTS ®=»351 FEDERAL PBOCEDUEE iNTEBBOGATOEIES PBOCEEDINGS UN- 

DEB EQTJITT RULE 58. 

In View of the purpose of the new equity rules to abollsh technlcal 
forms, where plalntiff propounded interroga tories under rule 58 (98 Fed. 
xxxiv, 115 C. C. A. xxxiv), such Interrogatories are not open to objec- 
tion on ttie ground that tlie matter souglit to be discovered rested as 
much within tlie lînowledge of plaintiÉf as défendant, and tliat they were 
intended to anticlpate tbe défense, for a party cannot refuse to answer 
Interrogatories unless tlie answer would Infringe his constitutlonal priv- 
ilège. 

2. Courts <S=»351 — Fedebal Pbacticb— Answees to Intbebogatobies. 

Answer to Interrogatories propounded under equity rule 58 (98 Fed. 
xxxiv, 115 C. C. A. xxxiv) should be full and complète, and any evasive 
answers by either party would probably justify the court to view with 
suspicion the contentions of the party so answering. 

In Equity. Suit by Florence Akeley Quirk against James Quirk 
and another. Plaintiff filed, under equity rule 58, interrogatories ad- 
dressed to the défendants, to which they filed objections. Objections 
overruled. 

Burt F. Lum, of San Francisco, Cal., for plaintifï. 

Charles C. Montgomery, of Los Angeles, Cal, for défendants. 

TRIPPET, District Judge. The plaintiff filed under equity rule 
58 (198 Fed. xxxiv, 115 C. C. A. xxxiv), at the time of the filing of 
the bill, certain interrogatories addressed to the défendants, seeking 
to hâve the défendants discover to the plaintifï certain facts. The 
défendants, within proper time after the service of the intqfrrogatories, 
objected to them, and each of them. Thèse objections, briefly stated, 
are to the eflfect that the matter sought to be discovered by the inter- 
rogatories rests as much in the knovi^ledge of the plaintiff as of the 
défendants, that they are inquisitorial in character, that they seek 
evidentiary matter, that they are intended to anticipate the défense, 
and that some of them are answered in the answer. 

[1] In determining thèse objections, it is necessary for the court 
to interpret that part of equity rule 58 which is as îollows : 

"The plaintiff at any time after filing the bill and not later than twenty-one 
days after the joinder of issue, and the défendant at any time after filing 
his answer and not later than twenty-one days after the joinder of issue, and 
either party at any time thereafter by leave of the court or judge, may file 
Interrogatories in writing for the dlscovery by the opposite party or parties 
of facts and documents material to the support or défense of the cause," 
etc. 

The rules of equity were reformed in 1912, for the purposes of the 
avoidance of delay and the attainment of justice. In order to un- 
derstand the scope of this rule, it is necessary to consider the abuses 
which were sought to be corrected by amending the rules and the man- 

^=»For otlier cases see same toplc & KKY-NUMBEB in ail Key-Numbered Dlgests & Indexes 
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ner in which the amended niles sought to correct the abuses. Under 
the former rules a bill in equity was filled with probative facts and 
often matters of mère évidence. This was done by the plaintiff in 
order to develop the case as far as possible by the pleadings. The 
answer under the old rules was required to be .verified, unless the bill 
waived such vérification; but where the vérification was not waived 
the answer often avoided disclosure by déniais for want of infor- 
mation and belief and upon information and belief, so that little was 
gained toward ending a lawsuit by the pleadings. The new rules 
abolish technical forms, vérification of pleadings, excepting where the 
bill seeks spécial relief, and provide that the bill shall contain a short 
and simple statement of the ultimate facts, and the answer shall in 
short and simple terms set up the défense. 

Under the old practice the évidence was ail taken out of court by 
a commissioner, examiner, or master or by dépositions, and then sub- 
mitted to the court. In taking the évidence in this way, as the ofR- 
cer could not pass on the admissibility thereof, there was no way to 
prevent the record from being filled with ail sorts of irrelevant mat- 
ter. Under the new practice the court hears the évidence, and, the 
court's time being valuable, it is necessary that the chafï be sifted out 
of the case, and that the parties find out before the trial what their 
real controversy is. Under the old practice interrogatories were part 
of the pleadings, and it was inappropriate that the System of gathering 
facts or évidence from the opposite party should be extensive. Un- 
der rule 58, the évidence talcen is no part of the pleadings, but it is 
to be used upon the hearing of the case. Rule 58 was promulgated 
in view of the abolition of ail the abuses aforesaid, and if the courts 
enforce this rule with the object of accomplishing the purposes for 
which the reformed rules were adopted, it is believed the attainment 
, of justice would be materially aided. 

Since the equity rules were reformed for expediting and simplify- 
ing the practice and the attainment of the ends of justice, they should 
hâve a libéral interprétation and enforcement to that end. Some of 
the courts seem inclined to throw difficulties in the way of discovering 
the truth as provided by the rule under discussion, and oppose the 
évident purpose of it. The old rules are abolished. There is no rea- 
son why the procédure now should be hampered by restrictions im- 
posed byany previous rules or procédure. The truth should always 
be sought after, and the courts should eagerly enforce any method of 
securing the truth. . It makes no différence whether the facts are as 
much within the knowledge of the plaintiff as of the défendant. The 
facts hâve to be proven, and if the plaintiff can get an admission from 
the défendant, it saves the necessity of proving the facts, except by 
such admission of the défendant. The rule expressly provides that 
the plaintiff may propose interrogatories to elicit facts material to the 
support or défense of the case. To say that the plaintiff shall not în- 
quire about the facts that may relate to the défense is to construe the 
rule in plain dérogation of its language and purpose. 

The provision giving the plaintiff 21 days after the joinder of 
issue to file interrogatories was inserted in the rule for the évident 
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purpose of allowing the plaintiff to inquire concernîng the défense. 
The plain object of this rule is to dispose of issues in advance of the 
trial by compelling the parties to make admissions. This rule, prop- 
erly enforced, will compel the parties to be honest concerning their 
pleadings, and parties to litigation ought to be compelled to be honest 
by putting them on oath and requiring them to be spécifie concerning 
the facts at issue. There is no reason why the parties should wait 
until the day of trial, and then bring in witnesses to prove facts that 
the parties may be compelled to admit under oath prior to the trial. 
The truth is always the truth, and telling the truth will not hurt any 
one, except in so far as he ought to be hurt. The only protection that 
should be afforded any litigant from answering any interrogatories, 
which call for material facts for the plaintiff or the défendant, is to 
protect him in his constitutional rights, such as to be compelled in a 
criminal case to be a witness against himself, and in matter of public 
pohcy, where the statute prohibits disclosures, such as confidential 
communications, etc. 

Such a practice as hère indicated would tend to shorten trials and 
materially aid the administration of justice and that is the very pur- 
pose of the rule under discussion. I hâve examined the hereinafter 
cited cases. Some of thèse cases hâve expressions supporting what 
has bcen said herein, but they are generally to the contrary. Batdorf 
V. Sattley Coin Handling Mach. Co., 238 Fed. 925 (and cases cited there- 
in); Pressed Steel Car Co. v. Union Pac. R, Co. (D. C.) 241 Fed. 964; 
General Electric Co. v. Independent Lamp & Wire "Co. (D. C.) 244 
Fed. 825; Wagner et al. v. Meccano, "Limited, 246 Fed. 603, 158 C. 
C. A. 573 ; Marquette Mfg. Co. v. Oglesby Coal Co. (D. C.) 247 Fed. 
351. 

[2] While it is not necessary for the court to make the following 
observation, in deciding the question hère submitted, yet, since the court 
is discussing a rule of court, it is deemed proper to say that answers 
to interrogatories should be fuU and complète, and any evasive an- 
swers by either party would probably justify the court in viewing 
with suspicion the contentions of the party so answering. 

The objections of the défendants to the interrogatories will ail be 
overruled, as the facts called for are material to the issues. 



In re QUACKENBUSH. 

(District Court, D. New Jersey. July 26, 1919.) 

Banketjptcy iS=>348 — Debts Entitled to Prioritt — Wages — "Woekman, 
Clerk, Tbaveling or CiTy Saij:sman, or Servant." 

Services rendered by claimant to bankrupt under a contract by which 
he sold a business to bankrupt and agreed to conduct It for three years 
at an annual salary, which covered, not only his services, but the priée 
of the business sold, held not those of a "workman, clerk, travellng or 
clty salesman, or servant," and not entitled to priority of payment under 
Bankrup':cy Act, § 64b (4), belng Comp. St. § 9648. 
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In Bankruptcy. In the matter of Henry L. Quackenbush, Jr., 
bankrupt. On review of order of référée denying John W. Hanlon's 
daim for priority. Affirmed. 

Joseph T. Lieblich, of Paterson, N. J., for claimant. 
Furst & Furst, of Newark, N. J. (George Furst, of Newark, N. J., 
of counsel), for trustée. 

RELLSTAB, District Judge. John W. Hanlon seeks a reversai 
of so much of the referee's order as disallows priority of his claim 
for wages. Hanlon's claim is based on a written agreement made be- 
tween him and the bankrupt, which reads: 

"Agreement. 

"Agreement made and entered Into thls SOth day of August, A. D. 1915. be- 
tween John W. Hanlon, of the eity of Paterson, county of Passale, and state 
of New Jersey, party of the flrst part, and Harry L. Quackenbush, of the 
town of Pompton, townshlp of Pequannock, county of Morris, and state of 
New Jersey, party of the second part, witnesseth: 

"Whereas, the said party of the first part is now In possession of certain 
Taluable knowledge and a certain business known as the trading stamp busi- 
ness, together with ail the good will, goods and chattels, stock of trading 
stamps, and ail other appliances appertaining to this business; and that 
whereas, the sald parties of the second part are désirons of purchasing and 
obtaining the sald trading stamp business and hirlng and employlng the said 
party of the flrst part to conduct thls business: Witnesseth. therefore, that 
in considération of the mutual promises of each other and the further cove- 
nants herelnafter expressed, the said parties of the second part hereby agrée 
to purchase the business herelnbefore mentloned and employ the said party 
of the first part for a period of three years at an annual salary of $1.000 to 
be pald In weekly installments of $20 per week, and the sald party of the first 
part In considération of the aforementloned covenants agrées to sell to the 
said party of the second part, the business herelnbefore mentloned, including 
the good will thereof, and further agrées to accept employment and to be 
employed by the sald party of the second part for a period of three year^i 
at an annual salary of $1,000, to be paid in weekly installments of $20 per 
week. 

"In witness whereof we hâve hereunto set our hands and seals the year 
and date flrst above written. 

"John W. Hanlon. [L. S.] 

"Harry L. Quackenbush. [L. S.] 

"Slgned, sealed and dellvered In the présence of 
"Joseph T. Liebllch." 

The wages directed "to be paid in full" by section 64b (4) of 
the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 563 [Comp. 
St. § 9648]) are those "due to workmen, clerks, traveling or city 
salesmen, or servants." Of thèse "workmen" and "servants" are 
the more comprehensive terms, but even thèse cannot be given their 
broadest meaning, for their association with "clerks, traveling or city 
salesmen" négatives the idea that Congress intended them to hâve 
such scope. To hold otherwise would be to déclare that ail the terms 
used in this législation other than the word "servant" are meaning- 
less. Blessing v. Blanchard (C. C. A. 9) 223 Fed. 35, 37, 138 C. 
C. A. 399, Ann. Cas. 1916B, 341, 35 Am. Bankr, Rep. 135. Not ev- 
ery one rendering service is entitled to the priority of this section of 
the Bankruptcy Act. Campfield v. Lang (C. C.) 25 Fed. 128; Lat- 
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te V. Lonsdale (C. C. A. 8) 107 Fed. 585, 47 C. C. A. 1, 52 L. R. 
A. 479; In re Gurewitz (C. C. A. 2) 121 Fed. 982, 58 C. C. A. 320, 
10 Am. Bankr. Rep. 350; In re Albert O. Brown & Co. (D. C.) 
171 Fed. 281 ; In re Crown Point Brush Co. (D. C.) 200 Fed. 882, 

29 Am. Bankr. Rep. 638; In re Greenberger (D. C.) 203 Fed. 583, 

30 Am. Bankr. Rep. 117; Blessing v. Blanchard, supra; Keves v. 
Davie (C. C. A. 9) 231 Fed. 688, 145 C. C. A. 574, 36 Am. Bankr. 
Rep. 884; Wintermote v. McLafferty (C. C. A. 9) 233 Fed. 95, 147 
C. C. A. 165, Z7 Am. Bankr. Rep. 425 ; In re Boston French Range 
Co. (D. C.) 235 Fed. 916, 37 Am. Bankr. Rep. 508; In re Footville 
Condensed M. Co. (D. C.) 237 Fed. 136, 38 Am. Bankr. Rep. 472. 
To be entitled thereto, the claimant must bring himself within one 
of the designated classes. This he has not donc. 

Hanlon entered into the employment of Quackenbush pursuant 
to this agreement, and continued therein until the latter was put 
into bankruptcy, This agreement fails to state the character of the 
employment, and the testimony leaves much to be desired on that 
subject. It would seem, however, that, whatever the character of 
the services rendered by Hanlon, it was in connection with the "trad- 
ing stamp business" which he sold to Quackenbush, and that the 
annual salary of $1,000 that Hanlon was to receive was the considér- 
ation which Quackenbush was to pay for the trading stamp business 
so acquired by him, and for the services that Hanlon was to render in 
connection therewith during the three-year period agreed upon. 
Quackenbush knew nothing of the trading stamp business, but con- 
tinued to carry on his business as grocer in a small way at River- 
dale, N. J. Hanlon occupied a room in Paterson, furnished by 
Quackenbush, where he carried on the stamp business and perform- 
ed whatever services he rendered under such agreement, for the 
payment of a part of which he now claims priority. 

While Quackenbush undoubtedly was the owner of the stamp 
business, it was in sole charge of Hanlon, and had ail the earmarks 
of being a separate and distinct business. While Hanlon claims to 
hâve acted as salesman and coUector, he admits that this was not in 
the soliciting of orders for groceries, nor in the collecting of amounts 
due on the sales of such goods. Whether such stamp business, ad- 
mittedly capable of being used to advance the interests of différent 
mercantile businesses, was confined to the sales of stamps to be used 
only in making purchases of groceries from the bankrupt, does not 
appear. As the burden is on the creditor who claims priority to 
prove that he is within the protected class, Hanlon's failure to show 
whether the trading stamps sold by him were so confined raises the 
presumption that thèse sales were not so restricted. The salary to 
be paid him, as the agreement set out shows, was not merely for his 
services in carrying on the stamp business, but also considération 
for the sale of such business. Compensation for services so rendered 
is not given priority by the Bankruptcy Act, 

The referee's order is afiSrmed. 
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HOUSEMAN et al. v. PHILADELPHIA ELECTRIC CO. et al. 

(District Court, E. D. Pennsylvania. July 30, 1919.) 

No. 6086. 

1. Bjectment ©=>81 — Pleadinq — Statute. 

TJnder Acts Pa. May 8, 1901 (P. L. 142), and Act Pa. June 7, 1915 (P. 
L. 887), providing for a déclaration and a statutory plea of net guilty in 
ejectment cases, and authorizlng court to enter judgment for person 
entitled tliereto, a plea setting forth fédéral acts, under which the prop- 
erty was condemned by défendants, held not to présent validlty of cou- 
demnation proceedings, except posslbly as a trial question. 

2. Ejectment <S=>75 — Pleadinq — Keplication — As Demubreb. 

A so-called replicatlon, which ctiallenged the sufficieney in law of a 
plea in an ejectment case and also denied the fact allégations of the plea, 
cannot be treated as a demurrer. 

At Law. Ejectment by Samuel F. Houseman, Anna D. Massey, and 
Anna D. Massey, as executrix of the estate of Henry V. Massey, de- 
ceased, against the Philadelphia Electric Company and others. Order 
discharging rule for judgment, unless rule be withdrawn within 10 
days. 

L. B. Register, D. R. Rothermel, and George W. Pepper, ail of 
Philadelphia, Pa., for plaintifïs. 

Wm. Y. C. Anderson, Francis B. Bracken, Francis Fisher Kane, 
and John P. Connelly, ail of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. The above action is ejectment. The 
basis for the claim of the jurisdiction of this court to entertain the 
action as brought does not clearly appear. Assuming the jurisdiction, 
the question we are asked to décide is sought to be raised in this wise : 

The Pennsylvania statute of 1901 (P. L. 142) regulating the practice 
in such actions provides for the filing of a déclaration by the plain- 
tifif, setting forth the cause of action, together with a brief or ab- 
stract of title disclosing the claim of title set up. To this the de- 
fendant is required to interpose the statutory plea of "not guilty," 
together with a statement of the grounds of the defence in the nature 
of a spécial plea, accompanied by a brief of title disclosing (as in the 
case of the plaintiffs) the tide upon which the défense relies. This 
déclaration and plea, without more, put the case at issue. The act of 
Assembly of June 7, 1915 (P. L. 887), changes the act çf 1901 only in 
the respect that the court is authorized to enter judgment in favor of 
the party "entitled to" such judgment. 

From the statement made during the argument at bar, the real con- 
troversy would seem to hâve arisen out of the following situation: 
The estate of Henry V. Massey was the owner of certain tracts of 
land in the Fortieth ward. On September 10, 1918, the Emergency 
Fleet Corporation, wishing to hâve the use of a strip of land through 
the plaintifïs' property for the purpose of the construction of a high 
power line, entered upon and condemned it in pursuance of the pow- 
ers asserted to hâve been conferred by a number of acts of Congress, 
and défendants are now in possession for this purpose. 

igcwFor otber cjLSes see same toplo & KEY-NUMBER In ail Key-Numbered Dlgests & Indexée 
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The real and only controversy is this: The défendant daims the 
right to so condemn plaintiffs' land, and that the only redress to which 
plaintiflfs are entitled is to assert the right to compensation ; the plain- 
tiffs deny defendant's right to thus enter upon the land, and assert that 
the possession of défendant is a wrongful one. Plaintiflfs accordingly 
in their déclaration set up merely their title and claimed right of pos- 
session, and ignoring eveything else aver a wrongful possession. To 
the déclaration thus filed the défendant has pleaded "not guilty," and 
has, by spécial plea, set up the condemnation and the acts of Congress 
which are asserted to authorize it and thus justify the possession of 
défendant. Plaintiflfs hâve met this by filing what is said to be a repli- 
cation. Défendant then took the présent rule for judgment. 

There can be httle doubt that the act of 1915 was intended to con- 
fer authority upon the courts to décide just such a controversy as that 
which has arisen between thèse parties. There is niuch doubt, how- 
ever, whether the proviso which has been added to the act of 1901 
by the act of 1915 accomplishes what is evidently its intended pur- 
pose. The court is empowered to enter a judgment, but only such 
judgment as the facts will warrant, and unfortunately no mode of 
determining the facts is provided. We would be justified in finding 
that the plaintiflfs up to September, 1918, had the right of possession, 
because the défendant admits it. The défendant asserts the fact to be 
that it entered upon the land by virtue of the condemnation set forth, 
and justifies and défends its possession on this ground. If the act of 
Assembly required the plaintiflfs to reply to this plea, and declared ail 
averments in the plea, undenied by the plaintiflfs, are to be taken as 
admitted, we would hâve the fact basis for a judgment, or if the fact 
averments of the plea were denied, we would hâve an issue of fact 
to be tried. The judgment authorized by the act is a judgment in de- 
murrer. If the plaintiflfs had demurred, this would operate as an ad- 
mission of the facts pleaded, and the court could then proceed to judg- 
ment. No demurrer has, however been filed, and the question recurs» 
How are the facts to be found? The plaintifïs hâve filed what they 
call a replication. There is no authority in the act of assembly for 
this, however, but, on the contrary, the cause is at issue on the déclara- 
tion and plea, without more. Plaintifïs are given neither right nor 
opportunity to deny any averments of fact set up by way of spécial 
plea, and it was surely not intended to give to défendant the right, by 
moving for judgment, to hâve any averments of fact which it chooses 
to make taken as verities. 

[1,2] The only issue which the parties hâve to raise seems to be 
one of law, and the only question to be whether the plaintiffs' proper- 
ty can be lawfully taken for the purpose for which it has been taken. 
If the parties want this question answered in advance of trial, counsel 
must devise and agrée upon some way of presenting it. The présent 
déclaration and plea do not présent it, except as a possible trial ques- 
tion. The paper which the plaintiffs hâve filed does not meet the sug- 
gested purpose. It does, it is true, challenge judgment upon the suffi- 
ciency of the plea in law. In this feature it is a demurrer, but, as it 
also sets up a déniai of the truth of the fact averments of the plea, 
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we cannot treat ît as a demurrer. A motion to strike ît from the 
record will test whether it had there a proper place. 

In order to give counsel the opportunity to agrée upon some way 
of raising the question which they wish to hâve decided, leave is 
granted défendant to withdraw the présent rule for judgment. If 
no such agreement is reached, and the rule is not withdrawn, the clerk 
is directed to enter, after 10 days from the filing of this opinion, an 
order discharging the rule for judgment. 



THE JOSHUA W. RHODES. 

(District Court, W. D. New York, May 5, 1919.) 

No. 1127. 

1. Shipping ©=84(3) — Defects in Vessel — Dutt of Owneb. 

Where the owner of a vessel engagea a contracter to make repairs to 
the scupper pipes, and the contracter was not aware of any danger be- 
ca'ise of flaxseed on the deck, the duty of fumlshing a reasonably safe 
place of work was on the owner, and, where a workman of the contracter 
slipped and was Injured because of flaxseed which rendered the deck slip- 
pery, the owner Is liable unless the injury was solely due to the work- 
man's négligence. 

2. Shipping ©=84(5) — Defects in Vessel — Asstjmed Eisk — What Consti- 

TXJTES. 

Where an employé of a contracter engaged to make repairs on a vessel 
was not familiar with tbe danger incident to slipping on partleles of flax- 
seed strewn on the steel deck, held, that he dld not assume the risk of 
injury from the présence of such flaxseed. 

3. Shipping <S=>84(3) — Defects in Vessel — Customaky Metuods. 

Where the owner of a vessel engaged a contracter to make repalrs and 
the deck was slippery because cf the présence of flaxseed, the owner can- 
not escape liabiUty for injuries received by contractor's employé en the 
ground that it was not the custom to clean the decks of steamshlps at 
that period of the year ; it being customary to wait to clean them untii 
they came eut of their winter berths. 

4. Evidence <S=320(1) — Judicial Notice — Risk of Injuet. 

>■' It cannot be held to be a matter of common knowledge that to step on a 
steel deck strewn with small particles of flaxseed involved the danger of 
slipping, se that one making repairs on a vessel assumed the risk of In- 
jury because he knew that there was flaxseed on the deck. 

5. Shipping <S=>84(5) — Defects in Vessel — Conteibutokt Négligence. 

On libel by an employé of a contracter engaged te make repairs on a 
vessel who slipped while carrying a heavy tank when he stepped on flax- 
seed on the deck, held, that the employé was not gullty of contributory 
négligence. 

6. Damages <S=3l31(4) — Pabent and Child ©=7(1) — Personal Injury — Meas- 

TJEE. 

Where the servant of a contracter engaged to make repalrs on a vessel 
slipped by reason of flaxseed on the deck, and sustained a fractured skull 
which necessitated his removal to a hospital and caused severe headacnes 
for about three months, an award of $1,000 for pain and suffering was 
falrly compensatory ; and, the workman being a miner, his mother was 
entitled to recover for the loss ef time when he was necessarlly idle. 

^=5For other casea eee same toplc & KEY-NUMBER In ail Key-Numbered Dlgeata & Indexes 
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In Admiralty. Libel by James Duggan, an infant, by Mary Dug- 
gan, his guardian ad litem, against the steamer Joshua W. Rliodes, 
claimed by the Valley Steamship Company. Decree for libelant. 

George H. Kennedy, of Buffalo, N. Y., for libelant. 

Holding, Masten, Duncan & Leckie, of Cleveland, Ohio, for claimant. 

HAZEL, District Judge. [1, 2] At the time the agreement with the 
contracter by whom Duggan was employed was entered into, there 
was an implied agreement that the steamer would be in a reasonably 
safe condition for workmen to come aboard and make repairs to the 
scupper pipes. The contractor was not informed of the danger of 
fîaxseed scattered on the deck, and hence was not responsible for its 
condition at the time of the accident; the duty of furnishing a rea- 
sonably safe place in which to work resting upon the steamship alone. 
In establishing responsibility for the injury, the question to be de- 
cided is whether, in leaving scattered flaxseed on her deck, the steam- 
ship comphed with her duty to libelant to furnish a proper and 
reasonably safe passway for his use in the performance of his work. 

The évidence shows that salvaged flaxseed, at some time previous 
to the beginning of the work in question, had been taken from the hold 
(hatches 12 and 13) of the vessel to the deck in bags, and later re- 
moved to the dock. Presumably some of the flaxseed became scat- 
tered by the wind or leaked through the bags, while some no doubt 
remained on the deck from the original unloading. When the libelant 
first began work on the scupper pipes, four or five days before the 
mishap, the strewn flaxseed was hidden by snow and ice, and, as the 
weather grew warmer, the melting snow left it exposed at différent 
points on the deck. Even a small quantity of flaxseed lying on a steel 
deck concededly makes the deck slippery and dangerous ; one wit- 
ness testifying that it would make it as slippery as though covered with 
ice. As this was known to respondents, they were, of course, required 
to exercise reasonable care for the protection of persons coming 
aboard the steamer for lawful purposes. Failure to clean up the deck, 
knowing there was flaxseed upon it, rendered the steamer liable, I think, 
for a mishap of the character described, unless it appeared that the 
injury was due solely to libelant's négligence; that is, unless he knew 
and appreciated the danger and failed to exercise ordinary care to 
avoid it. 

It was contended that libelant voluntarily assumed the risk of the 
injury; but, since I think there is insufîîcient évidence in the case that 
he was familiar with the danger incident to stepping upon particles of 
flaxseed strewn on a steel deck, I am disinclined to hold that he as- 
sumed any risk in doing so. 

[3,4] It was next contended that decks of steamships at this port 
are not usually cleaned until they come out of their winter berths, 
when the crew cornes aboard in préparation for navigation, and there- 
fore no duty rested upon her to hâve a cleaner deck; but any such 
custom cannot be considered to excuse respondent's failure to exercise 
ordinary care in providing libelant with a reasonably safe place in 
which to work, and reasonably safe access thereto, in the absence of 
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any notice of the slipperiness of a small quantity of flaxseed. Libelant 
no doubt was required to exercise reasonable care and précaution in 
walking on the deck so that he would not slip or stumble, and respond- 
ents were not required to anticipate his slipping on particles of flax- 
seed if the danger of doing so was obvious to him ; but it cannot be 
held to hâve been a matter of common knowledge, as contended, that to 
step upon a steel deck strewn with small particles of flaxseed involved 
the danger of slipping. McGill v. Michigan S. S. Co., 144 Fed. 788, 
75 C. C. A. 518. 

[5, G] Libelant did not see the patch of flaxseed upon which he 
slipped until nearly a foot from it, and even though he would not 
bave stepped on it had he sooner perceived it, he cannot be held nég- 
ligent for not stepping aside more quickly. The flaxseed was strewn on 
the deck in spots — a grain or two hère and there and at "other places an 
inch or two apart" — so that there is a question in my mind as to 
whether in the performance of his work he could be expected to hâve 
thèse spots in mind and watch out for them as he approached the 
forward part of the deck where he received his hurt. He was engaged 
at the time in carrying a heavy tank, weighing about 75 pounds, on his 
left shoulder, and it is quite conceivable that he might step upon the 
flaxseed unintentionally and without contributory fault on his part 
in doing so. He could not be held to blâme for failing to step aside 
at the précise moment of perceiving it. The facts of the case are dif- 
erent, I think, from those in Woodley v. Metropolitan District Ry. Co., 
L. R. 2 Ex. D. 384, to which importance is attached by respondents 
in their brief, wherein it was decided that a plaintiff, not with standing 
a defendant's négligence, cannot recover when he is "aware of the 
danger, voluntarily encounters it, and fails to take the necessary care in 
avoiding it," for to hold libelant guilty of contributory négligence it 
was necessary to show, as heretofore stated, that he knew of the 
danger, or was informed of it, or that he should hâve known of it, 
because of its obviousness, and avoided it. The évidence, however, 
does not warrant such a finding. The mishap, because of respondent's 
négligence, occurred without any fault attributable to Ubelant, who sus- 
tained a fractured skull at the base of the skull cap, was later removed 
to a hospital, and had severe récurrent headaches for about three 
months, iri conséquence of the accident. After going back to work, he 
had to lay oflf several times because of headaches and dizziness when 
working at any height, which he at times was required to do. I think 
an award of $1,000 for his pain and suffering and discomfort would 
be fairly compensatory. His mother is entitled to recover for loss of 
his services, doctor bills, etc., and the parties hâve stipulated that 
any such damage may be ascertained and allowed in this action. As 
to this it appears satisfactorily that libelant earned about $2.70 per 
day, that he lost approximately 101 days of work, incurred doctor 
bills, expenses for hospital and nurse, amounting in the aggregate to 
$537.20. 

E>ecrees for thèse respective amounts may be entered, with one bill 
of costs. 
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In re RUBIN. 

(District Court, D. New Jersey. July 30, 1919.) 

Bankbtjptct ®=3404(2) — Dischàege— Denial. 

Under Bankruptcy Act July 1, 1898, § 14b, as amended (Comp. St. S 9598), 
and In vlew of General Order RI and Officiai Form No. 57 (89 Fed. xii, 
ivil, 32 C. C. A. xxxl, Ixxxl), held, that an application for discharge will 
be denied. where the application was made withln six years after previ- 
ous discharge on a voluntary pétition, notwlthstanding hearlng on the 
application was not had until after expiration of the six-year period 
counting backward ; for, whlle the discharge is initiated by the act of 
the bankrupt, the six-year period prescribed Is measured back from the 
flling of the application, and not from the hearlng. 

In Bankruptcy. In the matter of the application of WiUiam Rubin, 
bankrupt. On exceptions to the master's report recommending that 
the bankrupt be discharged. Exceptions sustained, and bankrupt's dis- 
charge denied. 

Joseph T. Lieblich, of Paterson, N. J., for exceptant. 
William V. Rosenkrans, of Paterson, N. J., for bankrupt. 

RELLSTAB, District Judge. The bankrupt's application for dis- 
charge is objected to on the ground that he — 

"had been granted a discharge In bankruptcy in voluntary proceedings, with- 
ln six years next preceding the tlme of the flling of this pétition In bank- 
ruptcy." 

The master, to whom such objection was referred, reported: 

"I find that the bankrupt was discharged from his debts, by this court, 
upon a voluntary pétition in bankruptcy, on the 15th day of January, A. D. 
1912, that the spécifications of objection were filed January 15, A. D. 1918, 
and that the order of référence on spécifications was dated January 18, A. 
D. 1918; that, on such facts, It is my opinion, and I do therefore recom- 
mend, that WiUiam Rubin, the bankrupt, is entitled to his discharge." 

The master cited no authorities and gave no reasons for his recom- 
mendation. He makes no référence to the dates of the filing of the 
creditors' pétition in bankruptcy (July 14, 1917), or the bankrupt's 
pending application for discharge (November 8, 1917). Thèse omis- 
sions suggest that the master considered that neither of thèse dates 
were material in disposing of such objection. Act July 1, 1898, c. 
541, § 14b, 30 Stat. 550, as amended (Comp. St. § 9598), provides 
that— 

"The judge shall hear the application for a discharge • • * and dis- 
charge the applicant unless he bas * * * (5) in voluntary proceedings 
been granted a discharge In bankruptcy withln six years." 

The Bankruptcy Act does not state when such period begins or ends. 
It is conceded, and the authorities are agreed, that the date of granting 
the discharge in the previous proceedings is the time when the six-year 
period begins. The authorities are not in accord, however, as to the 
time when it ends. As the discharge in the previous bankruptcy pro- 
ceedings was granted on January 15, 1912, and the date of the présent 

®=3Por other cases see same toplo & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexée 
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application for discharge (November 8, 1917) is within six years of 
that date, it is not necessary to détermine whether the date of filing the 
pétition in tiie pending bankruptcy proceedings is the time wHen that 
period ends. The only question necessary for décision is whether the 
date of such application or the time of some later proceeding based 
thereon, controls. The bankrupt contends that ihe time of the actual 
determining of the application présents the date from which the six- 
year period is to be reckoned backward. He cites In re Little (C. C. 
A. 7) 137 Fed. 521, 70 C. C. A. 105, 13 Am. Barkr. Rep. 640; In re Jor- 
dan (D. C. E. D. Pa.) 142 Fed. 292, 15 Am. Bankr. Rep. 449; In 
re Haase (D. C.) 155 Fed. 553, 17 Am. Bankr. Rep. 528, affirmed 164 
Fed. 1022, 90 C. C. A. 667, 21 Am. Bankr. Rep. 928. The judicial 
expressions contained in thèse cases rehed upon by the bankrupt were 
held to be obiter in Re Dunphy (D. C.) 206 Fed. 680, 30 Am. Bankr. 
Rep. 760. 

In Re Little, supra, the question to be decided was whether a second 
pétition in bankruptcy could be entertained within six years from the 
time of the petitioner's discharge in a voluntary bankruptcy. The 
décision was that the court's jurisdiction in bankruptcy existed, regard- 
less of whether the bankrupt was entitled to his discharge or not. In 
the course of the opinion Judge Jenkins said : 

"The es^resslon 'within six years,' as we thlnk, measures the time between 
the flrst and second discharge, and not between the flrst discharge and the 
flling of the second pétition in bankruptcy." 137 Fed. 522, 13 Am. Bankr. 
Rep. 640. 

This is clearly obiter. 

In Re Jordan, supra, Judge McPherson referred to this language 
with approval and said : 

"The section evldently bas référence to the judge at the moment wben 
hels about to enter a decree granting or refuslng a discharge, and directs 
hlm to grant it, unless (Inter alla) within six years the bankrupt has been 
dlscharged In voluntary proceedings. As it seems to me, this can only mean 
six years before the time when the second decree is under considération, and 
is about to be entered, and I should so hold, even without the authorlty and 
the reasonlng of In re Little." 142 Fed. 293, 15 Am. Bankr. Rep. 449. 

This, too, was obiter, as in that case the application for discharge 
was made more than six years af ter the earlier discharge was granted, 
and the objections thereto could hâve been overruled on the ground 
that the application for the discharge was made after the six years had 
expired. 

In Re Haase, supra, the time of making the application for a dis- 
charge is not stated, and it is impossible from the brief opinion. to say 
whether the question there was as circumscribed as it is hère. The 
syllabus indicates that "the commencement of the second proceeding" 
was rejected as the date from which the six years was to be measured 
backward; but that Judge Hough agreed with Judges Jenkins and 
McPherson is manifest, for he said, with référence to clause 5 of sec- 
tion 14b: 

"I cannot percelve how this language bears any construction other than 
that the six years is measured backward from the time of hearlng." 
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This case was affirmed (per curiam in open court) without any writ- 
ten opinion. 

In Re Dunphy, supra, relied upon by the objecting créditer, Judge 
Haie treated ail thèse quoted judicial expressions as dicta and held 
that— 

"The six years Is measured backward from the date of the flling of the ap- 
plication for discharge, not from the hearing of the application by the court." 
Syllabus. 

Collier (llth Ed., p. 398) and Remington (vol. 3, p. 757) are to the 
same eft'ect. In choosing between the date of filing the application for 
discharge and the date of the actual hearing thereof as the time which 
ends the six-year period, I think In re Dunphy présents the sounder 
view and is the more likely to reflect the législative intention. 

A discharge does not necessarily follow the adjudication. Without 
a pétition theref or, none will be granted. Only when such application 
is made is the judge directed to investigate and détermine whether a 
discharge should be allowed, and a previous discharge within the six 
years, however brought to the judge's attention, works a déniai of the 
pending appHcation. By General Order 31 and Officiai Form No. 57 
(89 Fed. xii, Ivii, 32 C. C. A. xxxi, ixxxi) the appUcant for a discharge, 
generally stated, is required to set forth that he has fuUy complied 
with ail the requirements of the bankruptcy acts. This order and 
form were adopted and prescribed by the Suprême Court under sec- 
tion 30 of the Bankruptcy Act of 1898 (Comp. St. § 9614), before the 
passage of the amendment of :1903 (Act Feb. 5, 1903, c. 487, § 4, 32 
Stat. 797), which later act inserted clause 5 in section 14b of said act. 

"Complying with ail the requirements of the bankruptcy acts," when 
asserted by an applicant for a discharge, since that amendment went 
into eiïect, may properly be construed to include a représentation that 
he has not been granted a discharge within six years. Under such a 
représentation the time of the expiration of the six-year period is nec- 
essarily confined to a date then definitely known, either the date of the 
application for the discharge, or an earlier one, say the filing of the 
pétition in the pending bankruptcy proceedings. Such représentation 
should not be held to relate to some future time incapable of being 
then fixed, and which for one reason or another might be carried be- 
yond the six-year limit. 

Applying for a discharge is a separate proceeding, depending solely 
upon the initiative of the bankrupt, and no good reason appears why 
the court's judgment thereon, no matter when rendered, should be bas- 
ed on conditions which did not exist when that particular proceeding 
was begun. Much might be said in favor of taking the date when 
the pétition in bankruptcy is filed as the one from which the six-year 
period is to be reckoned backward; but, as the time of making the 
présent application for discharge is within such period, it is not nec- 
essary to consider the earlier date, and that question may well be left 
open until an answer thereto becomes essential. 

The exceptions are sustained, and the bankrupt's discharge is denied. 
259 F.— 39 
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In re PEERLESS WEAVING & THROWING CO. 
(District Court, M. D. Pennsylvanla. August 21, 1919.) 
No. 3764. 

1. MOBTOIAOES <g=>125 — Attoenet's Fee. 

TJnder a bond and mortgage providlng that an attotney's fee should be 
payable upon writ of fier! faclas belng Issued, allowance of fées Is not 
dépendent upon the actual collection of the mortgage debt. 

2. MOBTGAQES <©=398 WHAT I/AW Governs. 

A mortgage provision regardlng payment of attorney'a fées Is govemed 
by State law. 

3. MoKTGAGES <S=>581(1) — Attobney's Fee. 

Stipulated attomey's fées must be Included in thë mortgage Judgment 
and not collected as costs, since fées beloug to creUitor and not the at- 
torney. 

4. MoKTGAGES ®=3581(5) — ArroKNEY's Fées. 

A stipulated attomey's fee of 5 per cent., payable upon Issuance ot 
writ of fleri facias upon a $10,000 mortgage, held reasonable to the ex- 
tent of $300. 

In Bankruptcy. In the matter of the Peerless Weaving & Throwing 
Company, bankrupt. On exception to referee's first and partial report 
of audit. Exceptions sustained, and référée instructed to make dis- 
tribution accordingly. 

A. L. Williams, of Wilkes-Barre, Pa., for exceptions. 
Andrew Hourigan, of Wilkes-Barre, Pa., for trustée. 

WITMER, District Judge. The referee's certificate fails to bring 
Defore the court the necessary facts for an intelligent disposition of 
the matter presented. Whether the attomey's commissions and costs 
rejected by the référée followed the mortgage debt in a disposition of 
the fund realized dépends upon the contract between the parties and 
the facts pertaining to the collection, or attempted collection, of it. 
The attorneys for the trustée and the mortgagee hâve agreed upon a 
statement of such facts, and from it it appears that the Peerless Weav- 
ing & Throwing Company, bankrupt, executed and delivered October 
15, 1917, to the Luzerne County National Bank a mortgage upon its 
corporate property in the borough of West Wyoming, Luzerne county, 
Pa., conditioned for the payment of $10,000. It was provided that, 
in default of the payment of installments and interest when due, or 
for failure to maintain a certain amount of fire insurance upon the 
premises for the benefit of the mortgagee, at its option the whole 
debt owing, with interest, might be collected, together with an attor- 
ney's commission of 5 per centum. 

At the expiration of a year from date, the mortgagee having failed 
to meet certain installments due, the bank exercised its option, and de- 
clared the whole mortgage due and payable f orthwith, and placed it in 
the hands of an attorney for collection. On February 11, 1919, the 
mortgagor having failed to pay the mortgagee, and having further 
defaulted, in its neglect to keep the premises insured, the attorney caus- 

®=jFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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ed a writ of scire facias sur mortgage to issue, whereof service was 
made by the slieriff. At the same time the bond accompanying the 
mortgage was entered, and a fieri facias was also procured, whereon 
the sheriff made levy on defendant's personal property, which was ad- 
vertised to be sold Kebruary 20, 1919. Meantime, February 18th, 
certain creditors of the Peerless Company filed a pétition to déclare the 
Company bankrupt. A restraining order was obtained, whereby ail 
proceedings on the writs in the sheriff's hands were stayed, and sub- 
sequently the bankrupt's property was sold by the trustée. 

[1] In the referee's first and partial report of audit the court costs, 
including an attorney's commission of 5 per cent, for collection, such 
costs aggregating $510.80, were disallowed upon the theory that al- 
lowance of such fées was dépendent on the actual collection of the 
principal in the mortgage by writ of scire facias. 

This is error. The bond and mortgage provide that if, by reason 
of any default specified, a writ of fieri facias is properly issued upon 
the judgment obtained on the bond, by warrant of attorney or other- 
ivise, or a writ of scire facias is properly issued upon the mortgage, an 
attorney's commission for collection, viz. 5 per cent., shall be payable, 
and shall be recovered in addition to ail principal, interest, premium 
of Insurance paid, besides costs of suit, etc. 

[2-4] Affecting this contract between the parties the laws of the 
State must govern. Bendey v. Townsend, 109 U. S. 665, 3 Sup. Ct. 
482, 27 L. Ed. 1065. And hère it has been held that stipulations of 
like ténor in instruments for the payment of money are to be regarded 
as giving the agreement for commissions the character of a penalty, 
or of a stipulation that damages shall not exceed a certain amount. 
In Johnston v. Speer, 92 Pa. 227, 37 Ani. Rep. 675, the court, Mr. Jus- 
tice Gordon, in delivering the opinion, said : "If we adopt this rule, 
then a stipulation to pay attorney's commissions would be équivalent 
to a contract to pay damages — reasonable damages, or such damages 
as a court, at its discretionj might fix;" and what constitutes such 
reasonable damages or compensation dépends partly on the amount 
involved, and largely on the services rendered, not exceeding, however, 
the stipulated rate. Daly v. Maitland, 88 Pa. 384, 32 Am. Rep. 457. 
The amount collected does not belong to the attorney, but to the 
créditer. It cannot be collected as costs, but must be included in the 
judgment. Mahoning County Bank's Appeal, 32 Pa. 158; McAllis- 
ter's Appeal, 59 Pa. 204; Faulkner v. Wilson, 3 Wkly. Notes Cas. 
(Pa.) 339; Schmidt & Friday's Appeal, 82 Pa. 524. Whether the 
money is actually collected by the process agreed upon between the 
parties is not to be taken as the basis in liquidating the damages; 
the obvions intention, as appearing from the stipulation, being that 
the creditor should be indemnified for his reasonable expense of 
counsel fées in collecting the money, if the services of counsel become 
necessary to en force collection. Clearly the plaintiff is entitled to 
recover, in addition to his principal, interest, and costs, the necessary 
expense incurred in the employment of counsel. In Imler v. Imler, 94 
Pa. 372, it was held that the arbitrary charge of 5 per cent, in ail cases 
could not be sustained; and as there indicated, where the amount is 
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large and the services rendered comparatively inconsîderable or ordi- 
nary, a more modest fee may be regarded as adéquate compensation. 
The court in the exercise of its discrétion, on due considération, is of 
the opinion that the sum of $300 will reasonably compensate plaintiff's 
attorney for his services rendered, and therefore directs that this 
amount be allowed plaintiff in addition to principal, interest, premium 
paid, and the costs of suit incurred in attempting to enforce collection 
of the mortgage. 

The plaintiff's exceptions are sustained, and the référée is instructed 
to make distribution accordingly. 



In re SWIFT. 

(District Court, N. D. Georgla, E. D. May 26, 1919.) 

No. 853. 

1. Bankettptct ©=»51 — Adjudication — Setting Aside. 

A bankruptcy adjudication will not be set aslde because the banlirupt 
filed his pétition in anticipation of the early death of his mother, wno 
had made a will, leavlng him a substantial amount of money. 

2. BanKBUPTCT <g=148 — ^PBOPKBTY TAKEN BT TETISTEB!— ArTEB-AcQUIBED 

Pkopertt. 

A bankrupt trustée takes only property belonging to bankrupt at tlme of 
the adjudication which relates back to date of flling the pétition and after- 
acquired property does not pass to the trustée. 

In Bankruptcy. In the matter of John K. Swift, bankrupt. A mo- 
tion to set aside the adjudication was made, and the bankrupt moves to 
strike such motion. Motion to set aside the adjudication denied. 

S. C. Upson and Horace M. Holden, both of Athens, Ga., for Bank 
of Elberton. 

Samuel 1,. Olive, of Augusta, Ga., for- bankrupt. 

NEWMAN, District Judge, [1, 2] This is a motion to set aside an 
adjudication in bankruptcy, and a motion by the bankrupt to strike the 
motion to set aside the adjudication, which is in the nature of a de- 
murrer to the pétition. The pétition sets out: 

That the bankrupt filed his voluntary pétition in bankruptcy on No- 
vember 6, 1917, and was adjudicated a bankrupt on November 8, 1917 ; 
that the pétition filed by the bankrupt, who was about 60 years old 
and unmarried, listed the petitioner as a creditor for $4,300, together 
with a few other creditors holding small claims, and assets, consisting 
only of a gold watch and chain, $20, and wearing apparel, $50. 

That at the time of the filing of the pétition the bankrupt's mother, 
who was a wealthy woman, her property being estimated at about $75,- 
000, was still living, but was 98 years of âge, and was then at the 
point of death. That on account of extrême old âge she had reached a 
degree of physical exhaustion and feebleness that made her death 
imminent. 
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That the bankrupt knew that his mother had by a will, made and 
executed several years before she lost her mind, made him one of the 
legatees of her estate, and that under said will he would inherit a 
fortune of some $20,000. That in 1916, a brother of the bankrupt had 
been appointed guardian of his mother's estate on account of her im- 
becility from old âge and other causes, and bankrupt knew at the time 
of the filing of his pétition in bankruptcy that his mother, by reason 
of her mental and physical condition, was net then and would never 
be capable or compétent of changing or modifying her said will, or 
otherwise disposing of said property, and that she could live only a few 
hours or a few days. 

That the bankrupt fîled said pétition to be adjudicated a bankrupt 
from the inéquitable and unconscionable motive of preventing the prop- 
erty in which he, in efifect and for ail practical purposes, owned subject 
to the life estate of his mother from being subject to his existing debts, 
and particularly to the debt to petitioner. 

While not alleged in the pétition, it appears that the mother of the 
bankrupt lived about ten days after the filing of his pétition in bank- 
ruptcy. 

I am assuming, of course, as I must for the purpose of disposing 
of this motion, that ail the allégations of the pétition are true, and on 
the question made if under those circumstances the adjudication which 
has been entered in this case in bankruptcy should be set aside. 

The main ground of the motion is that it was fraud upon his cred- 
itors for him to use Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 544, 
in this way to escape from his debts, and particularly from the mov- 
ant's debt, by having the pétition in bankruptcy filed at the time his 
mother should die, and thereby corne into possession of the property 
that he inherited at his mother's death subséquent to the filing of the 
pétition in bankruptcy. 

Is the court justified in such case in setting aside an adjudication of 
the petitioner on his voluntary pétition as a bankrupt? 

The principal authority relied upon by counsel for movant is Zeit- 
inger et al. v. Hargadine, etc.. Ce, 40 Am. Bankr. Rep. 324, 244 Fed. 
719, 157 C. C. A. 167. I do not think the case cited at ail applicable 
to the case at bar. The facts are so entirely différent that, while the 
décision made by the Circuit Court of Appeals might be applicable to 
those facts, they would not necessarily control the case we are now 
considering. The language which seems to be relied upon by counsel 
is that expression in the opinion reversing the lower court which says 
that— 

"The district Judge in adjudieating upon a voluntary pétition in bankruptcy 
is not a ministerial, but a Judicial, ofBcer, whose flrst duty is to see tliat those 
who minister in the temple of justice shall not invoke his authority for the 
accomplishment of fraud." 

There is nothing whatever in this case except the fact that the man 
went into bankruptcy under the facts stated, with a knowledge that he 
would soon inherit some money from his mother, being at the time 
*flsolvent. Whether or not the court can say, under such circumstances, 
chat an adjudication should not be allowed is a question which, so 
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far as I hâve information, has not been raised before in this court. 

That is what the pétition hère really amounts to, as I understand it. 

In Hanover National Bank v. Moyses, 186 U. S. 181, 22 Sup. Ct. 
857, 46 L. Ed. 1113, Chief Justice Fuller, in an opinion for the court, 
speaking of an involuntary pétition in bankruptcy, says : 

"The schedules must be verlfled, and the pétition must state that 'petitloner 
owes debts whlch he is unable to pay in full,' and 'that he Is wlUing to sur- 
render ail his property for the beneJit of his creditors, except such as Is ex- 
empt by law.' This establishes those facts so far as a decree of bankruptcy 
is concerned, and he has committed an act of bankruptcy in flling the potition. 
Thèse are not issuable tacts, and notice is unnecessary, unless disrnissal is 
sought, when notice Is requlred." 

The Chief Justice f urther says, quoting f rom Judge Lowell : 

"He may be, In faet, fraudulent, and able and unwilling to pay his debts; 
but the law takes him at his word, and makes effectuai provision, not only by 
civil, but even by eriminal, process to effect his alleged intent of glvlng up 
ail his property" — citing In re Fowler, 1 Lowell, 161, Fed. Cas. No. 4,998. 

If the petitioner hère has any remedy — and I am not sure that he 
has any remedy at ail — it is otherwise than by moving to set aside the 
adjudication, and I do not see how, under the facts stated, the motion to 
that effect can be granted. It is well understood, of course, that the 
trustée in bankruptcy takes only the property of the bankrupt at the 
time of adjudication, which relates back to the time of the filing of the 
pétition. After-acquired property does not go to the trustée, and is 
not distributed among his creditors. 

I hâve thought about this matter caref ully, and if I am in error I hope 
I will be corrected, which can easily be donc. An order may be taken 
accordingly at the convenience of counsel. 



In re VADNER. 

VADNEB V. VADNER et al. (PRUETT, Intervener). 

(District Court, D. Nevada. November 6, 1918.) 

Nos. 265, A-91. 

L Bemoval of Causes <S=»79(2) — Filing Pétition — Time. ■ 

Under Judicial Code, § 29 (Comp. St. § 1011), a party entltled and de- 
slring to remove the cause from state to fédéral court must, in the absence 
of walver, file his pétition before or when défendant, by the state laws 
or the rules of the state court, is requlred to plead to the complaint. 

2. Removal of Causes ®=392 — Filing Recobd in Fédéral Court — Eo-ect of 
Delay. 

Though, on seasonable filing in state court of pétition and bond for re- 
moval of cause, jurlsdiction of that court is divested, yet if entering the 
record in the fédéral court is delayed beyond the 30 days llmlted by Judi- 
cial Code, § 29 (Comp. St. § 1011), and no satisfactory explanatlon la pre- 
sented, it is not improper to remand. 

S. Bemoval of Causes <S=»88 — Bond — Conditions. 

A removal bond conditioned for entering the record, not in the District 
Court to be held in the district where such suit is pendlng, but In an- 
other District Court, and to enter the record, not wlthin 30 days af ter pe- 

^=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tlHon filed, but on the flrst day of the next session of the court, and so 
net complylng with Judiclal Code, | 29 (Comp. St. § 1011), Is Insuffldent 

4. Removal or Causes <S=384 — Weitten Notice. 

Provision of Judiclal Code, § 29 (Comp. St. § 1011), that wrltten notice 
of pétition and bond for removal of cause shall be given the adverse party 
or parties prior to filing the same, Is mandatory, and fallure to give the 
notice warrants an order remanding the cause. 

6. Removal of Causes <©=3l4 — Pbopeb Fédéral Court. 

Under Judiclal Code, § 29 (Comp. St. § 1011), the only fédéral court to 
whlch a suit, removable under section 28 (section 1010), Is removable, is 
the district court for the district in which is located the state court where 
the suit was brougbt 

6. Removal of Causes ®=»1 — Convenience of Pabties. 

Mère convenience of parties and avoldance of expense and litlgation 
are not grounds of fédéral jurlsdlction, authorizlng removal of cause 
from State to fédéral court. 

7. REirovAL OF Causes <S=81 — Revival of Right. 

Intervention of a party cannot revive a right of removal of the cause 
already lapsed, but any subséquent right of removal must be because of a 
separîible controversy between Intervener and one or more of the de- 
fendants. 

8. Removal of Causes ®=>60 — Sepaeable Contboverst — Divebsitt of Citi- 

zen ship. 

To authorlze removal of cause on the ground of separable controversy, 
such controversy must be betvceen a citizen of the state where the suit Is 
brought and a défendant who Is a citizen of another state. 

9. Removal of Causes <ès=>61 — Sepaeable Controversy — Complaint. 

Ordinarlly to détermine whether there Is a separable controversy, as re- 
gards right of removal, the complaint is the only document to be con- 
sidered. 

10. Removal of Causes <3=>57 — Sepaeable Conteovebsy — Setting Aside Con- 

VETANCE. 

As regards right of removal of cause, there Is, in a suit against grantor 
and grantee to set aslde a conveyance, no separable controversy between 
plaintifC and the grantee, but the grantor is a necessary party. 

11. Removal of Causes <s=58T — Peejudice and Local Influence — Affida- 

vit. 

Pétition to fédéral court for removal of cause frora state court on the 
ground of préjudice and local Influence should be accompanied by aflidavit 
setting out the facts from whlch the préjudice and Influence will be In- 
ferred. 

12. Removal of Causes <g=387 — Préjudice and Local Influence — Suffi- 

CIEN'Cy OF SHOVVING. 

Sliowing of préjudice and local influence preventing the obtaining of 
Justice in state court, as ground of removal of cause under Judlcial Code, 
§ 28 (Comp. St. § 1010), whlch must be such as to legally satisfy the 
court, hel.d insnfficient on pétition alleglng petitioneM hâve been denled 
right to légal notice. 

13. Removal of Causes ©=95 — Peejudice and Local Influence — Oedeb of 

Fedebal Coubt. 

Where removal of cause is sought on the ground of préjudice and local 
influence, the state court does not lose Jurlsdictlon till an order is flled 
therein from the fédéral court dlrecting the removal. 

14. Removal of Causes ®=»25(1) — Suit Under Fédéral Constitution ob 
Laws — Plaintiff's Statement — "Aeising Undeb Constitution oe Laws 
of United States." 

A suit arlses "under the Constitution or laws of the United States," 
within Judiclal Code, § 28 (Comp. St. § 1010), as to removal of causes, only 
when piaintlff's statement of his own cause of action shows that it ia 

®==>Por otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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based on the one or the other ; such sbowing may not be made by flefend- 
ant's answer or pétition. 

[Ed. Note. — ^For other définitions, see Words and Phrases, First and 
Second Séries, Arising.] 

16. Bemoval of Causes <S=11 — Causes Removable. 

A cause eannot be rcmoved from state to fédéral court unless It could 
originally hâve been brought In the fédéral court. 

16. Removal op Causes <g=»23 — "Fédéral Question." 

A "fédéral question" whlch will confer jurisdictlon on a fédéral court 
by removal must be a question of law, not of fact, and must be a dispute 
as to construction of statute, constitution, or treaty. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Fédéral Question.] 

17. Removal or Causes <S=>23 — Fédéral Question. 

A fédéral question, havlng been declded by the national Suprême Court, 
ceases to be a fédéral question within ttie removal statute. 

18. Removal of Causes iS=»2ô(1) — Fédéral Question — Complaints. 

Complalnts merely seeking to recover a divorce, alimony, money had 
and received, money due on a judgment for separate maintenance, and the 
cancellatlon of conveyances as fraudulent, helâ to disclose no right of re- 
moval on the ground of fédéral question. 

19. Removal or Causes <®=>11 — Bankeuptcy as Ground. 

A person sued In state court cannot, by flling a voluntary pétition In 
bankruptcy and being adjudged a bankrupt, cause the suits agalnst him to 
be removed to a fédéral court, and there trled anew. 

20. Removal of Causes i©=3lOO — Remand — Trustée in Bankruptcy. 

That a trustée in bankruptcy is a party to a suit removed wlthout right 
from state to fédéral court does not prevent it being remanded. 

21. Bankruptcy <S=>391(3) — Bankruptcy Court — Peoceedings in Otheb 

Courts. 

A bankruptcy court will not interfère wlth proceedings In another court, 
unless the action Is one which should be stayed under the provisions of 
the Bankruptcy Act. 

22. Bankruptcy <g=>391(3) — Bankruptcy Court — Staying Proceedinq in 

State Court. 

Bankruptcy court has no further power to stay proceedings pending In 
state court than Is glven by Bankruptcy Act, § 11 (Comp. St. § 9595). 

23. Bankruptcy ©=3391(3) — Bankeuptcy Court — Withdrawal of Pkooeed- 
iKos IN State Court. 

Bankruptcy Act, § 11 (Comp. St. § 9595), as to stay by bankruptcy court 
of pending proceedings in state court, does not authorize withdravral or 
removal of causes from state court. 

24. Bankruptcy <S=>391(3) — Bankruptcy Court — Staying Proceedings in 
State Court. 

Authority ot bankruptcy court under Bankruptcy Act, § 11 (Comp. St. 
§ 9595), to stay suits, covers only those on a claim from which a discharge 
In bankruptcy would be a release. 

25. Bankruptcy <S=»391(3) — Bankruptcy Court — Staying Suits. 

While under Bankruptcy Act, g 11 (Comp. St. § 9595), the bankruptcy 
court must af ter flling of pétition in bankruptcy agalnst a person and be- 
fore ad.1udication or dismissal, stay pending suits agalnst him on claims 
which would be released by a discharge, after adjudication continuanee 
of the stay is dlscretionai'y ; the language in the former case being 
"shall" and in the latter "may." 

26. Abatbment and Revival <S=>43 — Bankruptcy — Suit in State Court — • 

DlSCONTINUING PrOCBEDINGS. 

In the absence of an order to that effect from the bankruptcy court, a 
state court need not discontinue proceedings in a suit on suggestion that a 

^ssFor other cases see same toplo & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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défendant had been adjudged a bankrupt, and this even If the clalm and 
the judgment whicli would be rendered on it would be released by dis- 
charge in bankruptcy. 

27. Abatement and Revival ©=343 — Bankktjptcy — Stjit in State Court — 

Pbosecution Between Adjudication and Dischaege. 

The facts that under Bankniptcy Act, § 11b (Comp. St. § 9595), the 
trustée raay be ordered to nppear and défend actions in the state court, 
that under section 63a judgments rendered in state courts after adjudica- 
tion may be allowed as claims against the estate, and that under section 
lia the bankruptcy court bas discretionary power to stay litigation, are 
wholly Inconsistent with contention that suits pending in state court may 
not be prosecuted between adjudication and discharge. 

28. Abatement and Revival <S=43 — Bankruptct — Becovebt of Property — 

Suit by Oreditor. 

Bankruptcy Act, § 64b (Comp. St. § 9648), implledly recognizes right of a 
creditor to begln or maintain, either betore or after the pétition, suit for 
bencfit of the estate to set aside fraudulent conveyance by bankrupt, by 
providing that such a creditor shall be repald eut of the estate his reason- 
able expenses so incurred. 

29. Ba.nkkiiptcy <3=o293(1) — Bankruptct Court — Exclusive Juhisdiction. 

The exclusive jurisdictlon of bankruptcy court under Bankruptcy Act, § 
2 (Comp. St. § 9580), Investing It with such jurisdiction at law and in 
equity as will enable it to exercise jurisdictlon in banltruptcy proceedlugs, 
does not extend to ail suits afCecting a bankrupt's estate, as appears from 
section 23 (Comp. St. § 9607). 

30. Bankruptct ©=293(2) — .Turisdiction — Fraudulent and Preperential 

CONVETANCES "GONTROVEBSIES AT LaW OR IN EQUITY." 

Suits for recovery of fraudulent or preferentlally conveyed property of 
bankrupt, in the possession of third persons claiming adversely, are not 
proceodlngs in bankruptcy, but "controversles at lav? or in equity," vpithln 
Bankruptcy Act, § 23 (Comp. St. § 9607), as to jurisdiction, 

[Ed. Note. — For other définitions, see Words and Phrases, First and. 
Second Séries, Controversy.] 

31. Bankruptcy ©=391(3) — Suit Against Bankrupt — Stay. 

Suits for recovery of fraudulently or preferentlally conveyed property 
of bankrupt are not within Bankruptcy Act, § 11 (Comp. St. § 9595), author- 
Izing a court of bankruptcy to stay a pending suit against a bankrupt on 
a clalm from which a discharge in bankruptcy would be a rclease. 

32. Bankruptcy ©=391(3), 421(5) — Suit in State Court — Stay — Alimony 
AND Maintenance. 

A claim for alimony or maintenance of wife or chlld Is not, under 
Bankruptcy Act, §§ 17(1), 63 (Comp. St. §§ 9001, 9647), a provable claim 
which a discharge in bankruptcy will release; and so a suit thereon pend- 
ing in state court cannot, under section 11, be stayed subséquent to ad- 
judication. 
83. Bankeuptcy ©=391(3) — Action fob Divorce — Stay. 

Relative to stay by bankruptcy court, action for divorce Is not on a 
claim which a discharge would release. 

34. Bankruptcy ©=296 — Suits as to Property — Concurrent Jurisdiction. 

Under the rule of comity as to courts of coequal or concurrent authority, 
a state court, havlng first acquired jurisdiction of suit to recover property 
fraudulently conveyed by bankrupt, will be allowed to pursue it to the 
end, provided it does not invade the exclusive jurisdiction of the bank- 
ruptcy court, and provided, further, that the cause is not removable or 
properly removed. 

35. Bankruptcy ©=296 — Suit by Trustée — Fraudulent Conveyance by 
Bankrupt. 

Bankruptcy Act, § 23 (Comp. St. § 9607), providing that suits by the 
trustée shall oui y be hrought or prosecuted in the courts where bankrupt 

^=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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mlght have brought or prosecuted them but for the bankruptcy proceed- 
Ings, does not, after Intervention of the trustée in a suit to avold as fraud- 
aient a conveyance by bankrupt, prevent the court retainlng jurlsdlctlon, 
as bankrupt could have brought the action, though décision would have 
been against him. 
86. Bankbuptcy <S=3296 — Suits in State Coubt — Review. 

If a State court, In sults of whlch it has jurisdlction, to obtain divorce 
from bankrupt and to avold conveyances by hlra as fraudulent, errs in 
Its decree, relief should be sought in the state appellate courts ; the féd- 
éral district court in whlch bankruptcy proceedings are pending is In 
no sensé a court of review. 

37. Bankeuptct ©=296 — Intervention. 

Persons other than bankrupt made parties défendant to sults In state 
court to obtain divorce from bankrupt, and to avold as fraudulent trans- 
fers by him to them, may not intervene in the bankruptcy proceedlng to 
relitigate the validlty of the transfers and retry the cause for divorce, but 
as to them the cases are pending in the state court. 

38. Bankruptcy ©=5391(3)— Enfoeceable Judgments and Liens. 

Enforcement of judgment for support of wife and children of bankrupt, 
rendered more than four months before bankruptcy proceedlng, and lien 
therefor expressly created by the judgment on note and mortgage, whlch, 
pursuant to the judgment, were lodged wlth the clerk of the courts, will 
not be stayed ; but otherwise as to lien created by judgment less than 
four months before bankruptcy proceedings, In suit to avold as fraudulent 
conveyances by bankrupt. 

At Law. Three suits by Agnes R. Vadner against Charles S. Vadner 
and others, in which W. E. Pruett, trustée of the estate of Charles S. 
Vadner, bankrupt, intervened, were brought in a state district court of 
Utah, and after consolidation were removed to the District Court of 
the United States in and for the District of Nevada, where bankruptcy 
proceedings against Charles S. Vadner were pending. Cases re- 
manded. 

Charles and Agnes Vadner were marrled October 1, 1895, In Massachusetts. 
There were born to them three children, now living, to wit, Margaret Vadner 
Harris, aged about 21 years ; Samuel Vadner, aged about 20 years ; and Ivers 
Vadner, aged about 14 years. In June, 1915, in the district court of the Third 
judiclal district for the county of Sait Lake, Utah, Agnes Vadner obtalned a 
judgment against Charles Vadner, awarding her for the separate mainte- 
nance of herself and her minor children, until further order of that court, the 
sum of $125 per month. She was also awarded $230 attorney's fées and $62.70 
costs. It was provided In the judgment that the paynient of said $125 per 
month be secured by, and be a lien upon, ail the right, title, and Interest of 
Charles ^'adner in and to a promissory note for $8,500, bearlng date Sait Lake 
City, Utah, July 30, 1915, slgned by S. N. A. Downlng and Lillian Downing, 
payable three years after date, wlth Interest at 7 per cent, per annum, to 
eald Charles Vadner, and secured by a mortgage on real property in Sait 
Lake county. It was also stated that the note and mortgage were then in the 
custody and possession of the clerk of that court. Thls judgment was also 
made a lien on ail real estate sltuated in the state of Utah In whlch Charles 
Vadner had any Interest, but speciflcally on the Vadner Terrace, and fuml- 
ture contalned In premlses numbered 1098 Third avenue. Sait Lake City, 
Utah. Charles Vadner was restrained from dlsposing of, or attempting to 
dispose of, or Incumbering any of the property descrlbed In the judgment. 
May 29, 1915, a few months prior to this judgment, Vadner, who was then 
the owner of a two-thirds interest In the said Vadner Terrace, a parcel of 
tenement property In Sait Lake county, Utah, then ylelding a monthly rental 
of $300, deeded his interest to his mother, Phebe Vadner, who, August 17, 1915, 
deeded the same property to the Basic Fund Company, a Montana corporation, 

©=3For other cases see same toplc & KEY-NUMBER. in aU Key-Numbered Digesta & Indexes 
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of whlch Phebe Vadner was vice président and Charles Vadner gênerai man- 
ager. May 23, 1917, the Basic Fvind Company executed a mortgage for 
Ç6,000 on its two-thirds Interest in the Vadner Terrace to the estate of Samuel 
Vadner, deceased, Phebe Vadner and Charles Vadner, executors. Samuel 
Vadner was the father of Charles Vadner and the husband of Phebe Vadner. 
Shortly after the Downing note and luortgage had been deposîted with the 
clerk of the TJtah state court Charles Vadner executed a written assignment 
of an Interest In the note and mortgage to Henry L. Vadnals. February 9, 
1917, the Downing note and mortgage were sold at sheriffi's sale, under said 
judgment, for $1,000 to Fîsher Harris, who was th<;n acting as the agent of 
Agnes Vadner. This amount was credited on the judgment. Harris had bor- 
rowed the money f rom the Bankers' Trust Company ; he gave his note there- 
for, and as collatéral securlty assigned the Downing note and mortgage to the 
Trust Company. Harris is the husband of Margaret, daughter of Charles and 
Agnes Vadner. 

March 29, 1917, Agnes Vadner In sald district court commenced an action 
against Charles Vadner, numbered 22981. The complalnt is in four counts. 
The first is for $4,500, borrowed money, wlth Interest thereon from June 29, 
1905; the second is for $16,636.55, rents and profits arlsing from Agnes Vad- 
ner's separate property in Massachusetts, whlch amount Charles Vadner is 
alleged to hâve coUected during the 15 years immediately prlor to June, 1915. 
The third count is for $558.72, money loaned February 14, 1908; and the 
fourth count is also for money loaned, to wit, $65, November 25, 1908. April 
30, 1917, Charles Vadner filed his answer and counterclaim, in which he asked 
that Agnes Vadner be ad.1udged to own an interest in the Downing note and 
mortgage to the estent of $4,500, with accrued interest at 7 per cent, from 
the date thereof, to wit, July 30, 1915. He admlts that for about ten years 
prior to June, 1915, he recelved the rents from his wife's property in Massa- 
chusetts, averaging no more than $36 per month, ail of which he allèges was 
pald out on her personal obligations, together with the sum of $18,000 ont of 
his own estate ; wherefore he asks .iudgraent against Agnes Vadner for $18,000, 
with interest and costs. The allégations of the third and fourth counts are 
denied. November 9, 1917, Agnes Vadner flled an amendment to her complalnt, 
adding a fifth count, in which she demanded judginent for $927, money loaned 
to Vadner in 1906; this was denied by the latter in an answer flled November 
27, 1917. On the same day Vadner flled an amendment to his answer, In 
whlch he alleged that in November, 1906, he purchased for his wife, and as 
her agent and at her request, 235,000 shares of the capital stock of the Hum- 
boldt Mining Company for $4,700, paylng for the same himself, and that no 
part of this sum bas been repald. In the next paragraph he allèges that the 
sum of $4,700 was paid by him "out of moneys of the plaintlff held by him as 
her agent, and not otherwise." He prays that he be glven crédit against 
the plaintiff's claira for said sum of $4,700. November 16, 1917, an amended 
complalnt was flled, in whlch it was alleged that the $4,500 mentioned in the 
flret count of the original complalnt was Invested by Charles Vadner in the 
Vadner Terrace, imder an agreement that plaintlff should bave an interest 
therein and to that extent, but that Vadner had repudiated the trust, ana 
caused the légal tlUe of the property to be conveyed to the Basic Fund Com- 
pany, which is holding the same in secret trust for him. It was also averred 
that Phebe A'adner and Charles Vadner, "as executors of the estate of Samuel 
Vadner, deceased," and Phebe Vadner, claimed an interest in the property. 
The prayer is that said sum of $4,500, wlth the profits accruing thereon, be 
ad.iudged a lien on the Vadner Terrace superlor to any claims of any of said 
défendants, and that said lien be foreclosed. To plaiutitt's last amendment 
Charles Vadner flled his answer November 30, 1917. 

This cause was tried by the court without a jury. December 6, 1917, the 
findlngs of fact and conclusions of law were flled, and on the same day the 
court rendered a judgment in favor of Agnes Vadner for the sum of $8,975, 
with Interest thereon from date until pald. This sum was adjudged to be a 
speciflc lien on Vadner's interest in the Vadner Terrace, and it was ordered 
that those premises "be sold to the extent of Vadner's interest for the satis- 
faction of the judgment." It was further ordered that the plalntifC recover 
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from the défendant Vadner, on her second, third, and fourth causes of ac- 
tion, the sum of $9,010.78, with Interest at 8 per cent, per annum from date 
and costs ; that she recover nothlng on the fifth cause of action, and that as to 
the Impleaded défendants, Phebe Vadner and Charles S. Vadner, as executors 
of the last will and testament of Samuel Vadner, deceased, and Basic Fund 
Company, the cause be continued for appearance and further service of pro- 
cess. The trial commenced Aprll 24, 1918. The plalntiff was permitted by au 
order of court filed November 16, 1917, to bring in the additional parties 
named, to wit, the Basic Fund Company, and Phebe Vadner and Charles S. 
Vadner, as exeeutors of the last will and testament of Samuel Vadner, de- 
ceased. 

December 18, 1917, the Basic Fund Company filed its pétition for removal 
of. case No. 22,981, in which judgment was rendered December 6, 1917, to the 
United States District Court of the state of Utah. The pétition was verified by 
W. R. Hutchinson, and showed that the company was a Montana corporation, 
and Agnes Vadner a citizen and résident of Utah ; that the Basic Fund Com- 
pany was made a party défendant about November 15th, and served with 
summons November 28, 1917. On the same day the pétition was filed an order 
of removal to the United States District Court for the state of Utah was en- 
tered. A further answer was filed, by Vadner, December 21, 1917, and still 
another on the same day, in which he appeared as one of the "exécutera of 
the estate of Samuel Vadner, deceased," averring "that said estate dlsclairas 
any interest in sald described real estate." On the following day, December 
22, 1917, Vadner filed hls notice of motion for a new trial; and on the 30th 
day of the following month, January, 1918, he moved the court to modify its 
flndings. 

November 8, 1917, in the same court, Agnes Vadner commenced a divorce suit 
against Vadner, numbered 24,141. December 7, 1917, suit numbered 24,286 
was commenced by her to set aside conveyances by Vadner as having been 
made to defraud his creditors. 

December 12, 1917, Charles Vadner filed in the United States District 
Court for Nevada his pétition to be declared a voluntary bankrupt, r^id on the 
following day an order of adjudication and référence was entere^.. In the 
schedules filed with the pétition it is shown that his debts amounted to $10,- 
147.25, ail of which except ?37.25 were due to Agnes R. Vadner, as follows: 
$420 on the judgment in the separate maintenance suit; $4,500, money bor- 
rowed in June or August, 1905; $65, money borrowed in June, 1905; $525 
for horse, harness, and carriage bought by Mrs. Agnes Vadner in June, 1905, 
for which Vadner agreed to pay ; $4,500 borrowed in installments of $25 be- 
tween June, 1905, and November, 1915. 

The property owned by the bankrupt and scheduled by.hlm is as follows: 
The Hidden Treasure No. 1, a patented minlng clalm in Humboldt county, 
Nev., valued at $700 ; the Downing note and mortgage for $8,500, of which an 
interest to the extent of $3,600 had been assigned by Vadner, September 2, 
1916, to the Basic Fund Company, leaving a value to the bankrupt estate of 
$4,950 — the assignment is still in the possession of Vadner ; property claimed 
as exempt, consisting of books, tools, and wearing apparel, in the aggregate 
:$220. 

The schedule makes no mention of the Vadner Terrace property, or of the 
banknjpt's counterclaim against Agnes Vadner for $18,000, vi'ith Interest 
thereon at the rate of 8 per cent, per annum. Thls counterclaim Vadner made 
and verifled in hls answer filed April 30, 1917, in the action at law above men- 
tloned, numbered 22,981. 

After the record in this cause, numbered 22,981, had been filed in the 
Utah fédéral court, the Basic Fund Company also filed therein, February 6, 
1918, its answer, denying that It was a dummy corporation and a mère 
allas of Charles Vadner. It asserted absolute ownership of the Vadner Ter- 
race; that it was acquired In good faith and for a valuable considération. 
February 14, 1918, Charles Vadner and the Basic Fund Company presented in 
the fédéral court a plea for suspension of ail further action, on the ground 
that Vadner had, December 13, 1917, been adjudged a voluntary bankrupt in 
the United States District Court for Nevada. February 13, 1918, the plaintifE 
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moved to remand the cause to the state court. This motion was granted March 
4, 1918. March 23, 1918, Vadner's motion In the state court for a new trial 
was overruled, but the amount of the judgment agalnst hhn was reduced by 
the sum of $1,910.95. 

In the divorce suit, No. 24,141, the parties défendant were Charles Vadner, 
Henry L. Vadnais, Phebe Vadner, and the Basic Fund Company. After settlng 
eut causes of action agalnst Charles Vadner for divorce on the ground of ex- 
trême cruel^, désertion, and fallure to provide, the plalntlfC alleged that 
Vadner then, and for many years prevlous, owned, and had owned, real and 
Personal property of the aggregate value of more than $50,000, and had beeu, 
and then was, In receipt of a monthly Income of about $700; that she had 
furnished him with many thousands of dollars, which he had retalned, mlngled 
wlth bis own funds, and Invested In other specles of property, Including the 
Downing note and mortgage and the Vadner Terrace; that the légal title 
to the Vadner Terrace was then held In secret trust for Vadner by the Basic 
Fund Company and Phebe Vadner ; that Vadnais makes some claim, which Is 
without right, to the Downing note and mortgage; and that whatever title he 
holds thereto Is held In secret trust for Charles Vadner, ail of which Is in fraud 
of the rights of credltors and the marital rights of the plaintiff. The prayer 
Is that the plaintiff be granted a divorce, the custody of the mlnor chlldren, 
alimony and suit money, attorney's fées, and a sultable amount for the sup- 
port, maintenance, and éducation of the minor chlldren; that there be an ac- 
counting among ail the parties respecting sald properties ; and that défendants 
be adjudged to bave no interest thereln, except as admitted in the complalnt. 
Vadner's answer was flled Noveniber 28, 191T. In it he allèges that, for more 
than two years prior to the commencement of the suit, Agnes Vadner had 
been an actual résident of the state of Massachusetts, and for more than one 
year prier to the commencement of the suit he had been in the state of Nevada ; 
that he and Agnes Vadner were duly divorced July 11, 1917, In the Slxth judi- 
cial district court of the state of Nevada for Humboldt county, In an action 
brought by Charles Vadner agalnst Agnes Vadner, "as more fuUy appears 
from copies of the flndings of fact, conclusions of law, judgment, and decree 
hereto attached and marked Exhibits 'A' and 'B.' " (No such exhlbits are at- 
tached to the certifled copy of the answer brought to thls court.) The alleged 
facts constituting plalntlff's cause of action for a divorce were denled. No- 
vember 28, 1917, Vadnais filed an answer, settlng up the Nevada divorce 
proceediugs, admltting that he had a claim and interest in the Downing 
note and mortgage, but denying that he holds such interest in secret trust for 
Charles Vadner, or that Phebe Vadner and the Basic Fund Company are 
holding other properties of Charles Vadner In trust for the latter. November 
.30, 1917, the answer of the Basic Fund Company v?as filed, in which it Is al- 
leged that défendant bas no information on which to form a bellef in relation 
to plalntlff's allégations as to the issue of the marriage, the property and in- 
come of Charles Vadner, whether he treated hls wlfe cruelly, deserted her, or 
neglected to provide her with the common necessaries of life, and whether he is 
a fit and proper person to bave the custody of the chlldren. This answer Is 
verified by Charles Vadner himself as gênerai manager of the eompany. It 
seems strange he had no information as to the facts mentloned. The défend- 
ant Company admits that Vadner Terrace "stands of record in the records of 
Sait I^ke county, Utah, in the name of the sald Basic Fund Company, Phebe 
Vadner, and the défendant O. S. Vadner," 

Paragraph 13 of the complalnt reads as foUows: 

"Sald premises to a large e.x:tent, the exact extent belng unknown to plain- 
tiff but known to the défendants, were purchased and constructed wlth the 
moneys of the plaintiff, and at least two-thlrds In said premises is of equity 
and right the property of the plaintiff and the défendant Charles S. Vadner, 
and, in so far as the légal title thereto la held contrary to such eqviitable tl- 
tles, the same is held in secret trust by the said Basic Elind Company and the 
said Phebe Vadner." 

It Is admitted that Vadnais clalms an interest in the Downing note, but 
that he holds It In secret trust for Charles Vadner is denled. In her reply, 
filed Deeember 8, 1917, Agnes Vadner stated that Vadner abandoned her in 
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May, 1915; that fluring the same month she brought the action for separate 
maintenance; that after personal service and personal appearance of Vadner 
there was, as above stated, a decree awardlng her $125 per month, the cus- 
tody of the children, costs and connsel fées, and the use of a furnished dwell- 
Ing house in Sait Lake City, then the property of Vadner ; that "Vadner had 
never performed the sald judgment except In a trifling and Insubstantial 
part thereof" ; that he has caused a mortgage on said dwelling house to be 
ioreelosed and the premises sold, and has reeeived the proceeds of the sale 
thereof; that she has continued her légal résidence in Sait Lake county, 
Utah, though she has been temporarily absent in Massachusetts for the pur- 
pose of supporting and educating her children ; that she had not been in the 
State of Nevada vrithln three years prior to December 8, 191Î ; that the state 
court of Nevada for Humboldt county had had no "jurisdiction of any cause 
against her, nor of her person"; if any complaint flled against her in the 
Nevada court alleged that Charles Vadner had a résidence in Nevada, or if It 
charged any wrongdoing or cause of action against her, it was false and un- 
true, and made for the purpose of fraudulently evading the effect of the 
judgment of the state court of Utah; and that said judgment of divorce is 
not entitled to full or any faith and crédit, and if it exists it is contrary to 
the public pollcy of Utah. 

In Agnes Vadner's suit. No. 24,286, against the sald Charles S. Vadner, 
Basic Fund Company, a corporation, Phebe Vadner, Henry L. Vadnais. Phebe 
Vadner and Charles S. Vadner, as executors of the last will and testament of 
Samuel Vadner, deceased, and the Bankers' Trust Company, a corporation, she 
allèges the rendition of a judgment in her favor for $125 per month alimony 
and maintenance money, the deposit of the Downing note and mortgage as 
security for the payment thereof, a lien on sald note and mortgage in favor 
of the Banl^ers' Trust Company, and a fraudulent assignment of said note 
and mortgage by Vadner to Henry Ia Vadnais. It Is further alleged that on 
December 4, 1917, Agnes Vadner recovered a judgment against Charles Vad- 
ner for the sum of $18,011.38, of which sum $8.975 was adjudged to be a 
spécifie lien upon the Vadner Terrace; that Charles Vadner, for the purpose 
of defrauding his creditors, Includlng plaintifif, deeded hls interest in the Vad- 
ner Terrace, May 29, 1915, to Phebe Vadner, and in the following August 
caused her to convey the same to the Basic Pund Company, and the Basic 
Fund Company, 5Iay 23, 1917, to exécute a mortgage thereon to the estate of 
Samuel Vadner, deceased, for $6,000. The prayer of the complaint was that 
the assignment to Vadnais, and the conveyances and mortgage covering the 
Interest in the Vadner Terrace, be set aslde and held for naught; that the 
Bankers' Trust Company be adjudged to hâve a prlority in the Downing note 
and mortgage to the extent of $1,000, and interest fi-om February 9, 1917; 
that the resldue of the note and mortgage, as well as Vadner's two-thirds in- 
terest in the Vadner Terrace, is subject to the payment of plalntlÊPs judgment 
of December 4, 1917. Summons was personally served on the Basic Fund 
Company in Utah, December 19, 1917. A receiver was appointed by the Utah 
state court, December 27, 1917. January 3, 1918, the Basic Fund Company 
flled its pétition, verifled by Charles Vadner, its gênerai manager, for removal 
of the cause to the fédéral court of Utah. February 14th the plaintiff moved 
to remand the cause to the state court. February 15th the Basic Fund Com- 
pany flled its answer in the fédéral court, denylng that It was a dummy corpo- 
ration and a mère alias of Charles Vadner, and asserted absolute ownership 
to the Vadner Terrace, acquired in good faith and for a valuable considéra- 
tion. February 16th Vadner and the Basic Fund Company presented in the 
same court a plea for suspension of ail further action on the ground that Vad- 
ner had been adjudged a voluntary bankrupt tn the United States District 
Court for Nevada. February 19th the answer of the Bankers' Trust Company 
was flled. The motion to remand was granted Mareh 4, 1918. Aprll 19, 1918, 
the Basic Flind Company appeared in the state court and filed a pétition to 
stay proceedlngs, to discharge the receiver, and to procure an order dlrect- 
ing the latter to turn over ail property in his hands to Mrs. Lillie Vadnais. 
The pétition recites that Vadner had been adjudged a bankrupt, and W. B. 
Pruett appointed trustée of the bankrupt estate, and that Mrs. Vadner had 
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filed her clalms In the bankruptcy proceedings. Thls pétition was slgned by 
Phebe Vadner, vice président, and attested by Charles Vadner, secretary of 
the Company: 

March 29th W. E. Pruett, trustée In the banltruptcy proceeding, flied with 
the référée in bankruptcy for this court a pétition requesting an order au- 
thorizing and directing him to Intervene in the suits in the Utah court. In 
his pétition It is stated, on information and belief, that such litigation Is be- 
ing conducted by Agnes R. Vadner for the purpose of canceling certain trans- 
fers of property made by Charles S. Vadner, and, if successful, it wlll estab- 
lish an asset belonging to the bankrupt estate. The trustée also says that in 
his opinion it will be for the best interests of the estate to employ Walton 
& W^alton to represent him in such litigation; Walton & Walton were then 
the attorneys for Mrs. Vadner. On the same day the référée duly ordered 
and authorized Pruett to intervene in the suits, and to employ any compétent 
and available attorneys of Sait Lake City. Subsequently he refused, on the 
pétition of said Vadner, to vacate this order. 

March 30, 1918, Charles Vadner flied a pétition in this court, in which he 
recited the pendency of the various actions above mentioned; the fact that 
he had been adjudged a bankrupt; that the TJtah state court had refused a 
stay of proceedings; and asked that ail further proceedings in said suits, 
in so far as they affeet the petitioner, be stayed, and that an injunction Issue 
directed to Agnes S. Vadner, her attorneys, Walton & Walton, and her agents 
and servants, restraining them from further prosecuting said suits or any of 
them. In this pétition Charles Vadner states that no service whatsoever 
was had in said action upon himself ; but no mention is made of the fact, now 
apparent, that he had appeared therein on several occasions. An order was 
made May 9, 1918, by this court, restraining Mrs. Vadner from reducing 
any of the property recovered in the said suits to her own possession, or pre- 
venting any of the same from coming into the custody and control of the 
trustée In bankruptcy. 

April 1.3th Phebe Vadner filed a pétition hère, praying that various par- 
ties in thèse proceedings, includlng W. E. Pruett, as trustée, be clted to ap- 
pear and show cause why they should not be enjoined from further prose- 
cution of any of the actions hereinahove described and mentioned in her 
pétition, and that each of the parties be required to présent to this court 
whatever claims or demanda he may hâve agalnst the- bankrupt, or his claims 
to any property alleged to belong to the bankrupt; and that, until final dé- 
termination of the bankruptcy proceedings herein, Agnes Vadner, B. A, 
Walton, W. E. Pruett, trustée, and their agents, servants, attorneys, and 
counselors, and ail persons claiming through or under them, be enjoined from 
the further prosecution of any of said actions. Seven days later, April 20, 
1918, W. E. Pruett filed a complaint In intervention in each of the above- 
entitled causes in the district court for Sait Lake county. April 24th the 
three causes came on for trial, and, on motion of the plaintifC and of the in- 
tervener, causes numbered 24141 and 22981 were Consolidated into cause num- 
bered 24286. Walton & Walton appeared for the plaintiff ; Frank B. Scott ap- 
peared for the défendants other than the Bankers' Trust Company; and the 
Bankers' Trust Company appeared by Messrs. Dixon, El lis & Lucas; the 
intervener appeared by Messrs. Booth, Lee, Badger & Rich; the défendant 
Henry L. Vadnais later appeared by Thomas F. Ashworth ; défendants Charles 
S. Vadner, Basic Fund Company, and Phebe Vadner had also appeared by 
their respective pleadings and motions flied In person. Tliese appearanees are 
recited in the flndings of fact filed by the court May 3d, with its conclusions 
of law and judgment. 

The court found that Mrs. Vadner for more than one year prior to the com- 
mencement of the action had been an actual bona fide résident of Sait Lake 
county, Utah; that Vadner was and is tbe owner of real estate and personal 
property of the aggregate value of more than $50,000 in excess of his liabil- 
ities ; that since his marriage to Agnes Vadner he had treated her in a cruel 
and inhuman manner; that on or about May 2, 1915, without any reasonable 
cause, and without fault of the plaintifiC, he had willfully deserted her, and 
for two and a half years had willfully neglected to provide for her the com- 
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mon necessarles of llfe ; that plaintlff needs an Income of $250 per month to 
support herself, and to support and educate her minor cMldren; that the 
Basic Fund Company is a mère dummy in the hands of Charles Vadner, and 
exista only for the purpose of holding and concealing his property; that 
the conveyances by which the two-thirds interest in the Vadner Terrace, 
formerly standing in his name, was transferred to Phebe Vadner, the Basic 
Fund Company, and mortgaged to the estate of Samuel Vadner, deceased, 
were frandulent, and made without considération. It was adjudged, among 
other thlngs: 

"(1) That the plaintlfC be, and she Is hereby, divorced from the défendant 
Charles S. Vadner, ♦ * * and is hereby awarded the custody of the 
minor children of plaintlff and said défendant, ♦ * • and that she hâve 
judgment for her alimony, support, and maintenance, and as and for a di- 
vision of said defendant's property in the sum of $20,000, and $1,500 attorney's 
fées; said alimony and attorney's fées being in addition to any temporary 
allowances In that behalf heretofore made; * * • provided, however, in 
respect of said judgment for alimony, that vehatever the plaintlff may here- 
after reallze as net proceeds from the Downing note and mortgage shall be 
credlted upon the judgment for alimony. The said judgment for alimony is 
Intended to be in addition to any sum or sums that plaintiff may realize from 
her judgments heretofore recovered on account of her separate property, 
and this judgment shall be, and Is hereby made, a lien upon the undivlded 
two-thirds interest of the Vadner Terraces herelnafter fully descrlbed, and 
formerly standing In the name of Charles S. Vadner, subject, however, to any 
lien or title which the intervener may hâve in and to said property. 

"(2) That the Bankers' Trust Company is hereby adjudged to hâve a pri- 
orlty in the Downing note and mortgage herelnafter descrlbed as security 
only as securing a certain note owned by it, executed by Fisher Harris on the 
9th day of February, 1917, for the sum of $1,000, with interest at the rate of 
7 per cent, per annum. 

"(3) That, subject to the above prlority adjudged to be in the Bankers' 
Trust Company, the plaintlff and the intervener are, as agalnst each and ail 
of the other défendants, entltled to and are the owners of the aforesaid 
Downing note and mortgage descrlbed as foUows: • * • 

"(4) That the foUowlng conveyances, namely, a qultclaim deed from Charles 
S. Vadner to Phebe Vadner; * * * a qultclaim deed from Phebe Vadner 
to Basic Fund Company of said promises dated August 17, 1915, * • * ; 
a qultclaim deed from Charles S. Vadner dated May 29, 1915, to Phebe Vad- 
ner. * * * ; a qultclaim deed from Charles S. Vadner to Basic Fund 
Company dated March 5, 1917, * * ♦ ; a certain mortgage of Basic Ftind 
Company to estate of Samuel Vadner, deceased, for $6,000.00, dated May 23, 
1917, • * * — are each and ail without considération, voluntary, fraud- 
ulent, and void as to each and every claim of the plaintiff and the intervener 
herein, and are hereby set aside and held for naught; and the said property 
descrlbed In said conveyances and now descrlbed as foUows, to wit: An un- ■ 
divided two-thirds interest, formerly in the name of said Charles S. Vadner, 
in a tract of land located In Sait Lake county, state of Utah, to wit: • * • 
— is hereby ordered to be subjected to the payment of those two judgments of 
plaintiff agalnst Charles S. Vadner in the district court of Sait Lake county, 
Utah, dated December 4, 1917, the one for $8,975, with interest and $25 costs, 
and the other for $7,099.83, subject to any and ail prlority or paramount 
rights or tltles In the intervener to said property as trustée of the bankrupt 
estate of said défendant Charles S. Vadner, and that as agalnst each and 
ail of said défendants, subject, however, to whatever equities or priorlties the 
plaintiff may hâve, the said last above-deseribed property, and the fee and 
title to it, is hereby vested in and awarded to the said W. B. Pruett as trus- 
tée of the estate of said Charles S. Vadner, bankrupt. 

"(5) That none of said défendants has any rlght, title, or Interest in and 
to said property last above descrlbed. 

"(6) This judgment shall not détermine as between each other the respec- 
tive prloritles of the plaintiff and Intervener. Nelther does it détermine 
whether such matter of prlority shall be determined in this court The court 



IN KE VADNEB 62& 

(359 F.) 

reserves the questions between the plalntM and Interrener for future consid- 
ération and détermination, and the cause Is in that respect held open and 
jurisdictlon of the court reserved and the cause continued untll the further 
order of the court in that behalf. 

"(7) That plaintlflC and intervener bave and recover against ail of the de- 
fendants except Bankers' Trust Company their costs expended and Incurred 
as the same may be taxed." 

Walton & Walton, of Sait Lake City, Utah, for plaintiff. 

W. R. Hutchinson, of Sait Lake City, Utah, and Frame & Brown, 
of Reno, Nev., for Charles S. Vadner and Basic Fund Co. 

Booth, Lee, Badger & Rich, of Sait Lake City, Utah, and A. E. 
Painter, of Reno, Nev., for intervener and trustée, W. E. Pruett. 

FARRINGTON, District Judge (after stating the facts as above). 
Section 29 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1095 [Comp. St. § 1011]), defining the procédure to be followed in re- 
moving causes to this court, reads as foUows: 

"Whenever any party entitled to remove any suit mentloned lu the last pre- 
ceding section, except suits removable on the ground of préjudice or local 
Influence, may désire to remove such suit from a state court to the district 
court of the United States, he may ranke and file a pétition, duly verifled. in 
such suit in such state court at the time, or any time befwe the def enviant is 
reguired by tlve laws of the state or the rule of the state court in ivhioh such 
suit is Vrought to answer or plead to the déclaration or oomplaint of the 
plaintiff, for the removul of such suit into the district court to be held in 
the district where such suit is pending, and shall make and file thereioith a 
bond, with good and sufficient surety, for his or their entervng i/n such dis- 
trict court, within thirty days from the date of filing said pétition, a certifled 
copv of the record in such suit, and for paying ail costs that may be awarded 
by the said district court if said district court shall hold that such suit was 
wrongfuUy or improperly removed thereto, and also for their appearing and 
entering spécial bail in such suit if spécial bail was originally requislte 
therein. It shall then be the duty of the state court to accept said pétition 
and bond and proceed no further in such suit. Written notice of said péti- 
tion and bond for removal shall be given the adverse party or parties prior to 
filing the same. The said copy being entered within said thirty days as afore- 
said in said district court of the United States, the parties so removing the 
said cause shall, within thirty days thereafter, plead, answer, or demur to 
the déclaration or complaint in said cause, and the cause shall then proceed in 
the same manner as If it had been originally commenced in the said district 
court." 

The removals in the présent cases hâve been accomplished with lit- 
tle référence to the above-quoted section of the Code. 

Filing Pétition. 

[1] A party entitled to remove his cause from a state to a fédéral 
court, and desirous of doing so, is required to file his pétition before 
or at the time when défendant, by the laws of the state or the rules of 
the court in which the suit is brought, must answer or plead to the 
complaint. A failure to act promptly in this regard may be waived, 
but there is no évidence of any waiver hère. In the absence of waiver, 
the rule is imperative. Waverly S. & G. Co. v. Waterloo, etc., Ry. 
Co. (D. C.) 239 Fed. 561 ; Kansas City R. R. Co. v. Daughtry, 138 
U. S. 298, 303, 11 Sup. Ct. 306, 34 L. Ed. 963; Simpkins Fed. Suit in 
Eq., p. 793. 

259 F.— 40 
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Copies of the summons in the record show the défendants were re- 
quired, under the Utah practice, to appear and défend within 20 days 
after service of summons, if service was had within Sait Lake county ; 
otherwise within 30 days. Conip. L. of Utah 1907, § 2939. 

The law case was commenced March 29th, the divorce case Novem- 
ber 8th, and the equity case December 7th, ail in 1917. In each of 
them Charles Vadner and the Basic Fund Company had filed answers 
prior to March 1, 1918. The Bankers' Trust Company in the equity 
case answered February 19, 1918. In the divorce case Vadnais had 
filed his answer in November, 1917. December 6, 1917, a partial 
judgment was rendered in the law case, and in ail three cases, aft- 
er a trial at which the parties had ail appeared, judgment was ren- 
dered May 3, 1918. The pétitions for removal were not filed in the 
Utah State court until May 10, 1918. Prior to that date the equity 
suit and the law case had been removed to the fédéral court of Utah, 
and remanded. An order was made in the state court consolidating 
the three cases, April 27, 1918. Seven days before this, Pruett, having 
obtained leave so to do, had filed his complaint in intervention both in 
the law case and in the equity case. 

FiLiNG Record. 

[2] Under section 29 of the Judicial Code, the record on removal 
should hâve been filed in this court on or before June 9, 1918. A por- 
tion of the record was filed hère June 7th, but no bond on removal was 
filed in the state court until May 17th, seven days after the pétitions 
were filed, and the bond then filed did not appear in this court until July 
3d, 52 days after pétitions filed. The final installment of the record was 
not forwarded to this court until September 20, 1918. 

If a proper bond and pétition are filed in the state court within the 
time to answer, the jurisdiction of the lower court is divested; but, 
in the event of delay beyond the 30 days in entering the record in the 
fédéral court, it is not improper to remand the cause, if no satisfactory 
explanation is presented. In this instance no excuse for the delay is 
offered. The pétitions (paragraph 13) indicate that a bond had been 
executed May lOth. Waverly S. & G. Co. v. Waterloo, etc., Ry. Co. 
(D. C.^ 239 Fed. 561, 567; St. Paul & C. Ry. Co. v. McLean, 108 U. 
S. 212, 2 Sup. Ct. 498, 27 L. Ed. 703. 

The Bond. 
[3] Section 29 déclares that the party entitled to remove — 

"may mabe and file a pétition * * • for the removal of sueh suit Into the 
district court to be held in the district where suoh suit is pending, and shall 
make and file therewlth a bond * • * for his or their entering in such 
district court, within thirty days from the date of flllng sald pétition a cer- 
tlfied copy of the record In such suit." 

The bond filed in the présent case is conditioned, not to enter the 
record in the district court to be held in the district where such suit 
is pending, but to enter it in the United States District Court for the 
District of Nevada. It also binds the petitioners to enter the record, 
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not within 30 days after pétition filed, but on the first day of the next 
session of this court. No condition of défendants' bond is broken by 
faiiure to enter the record within the time or in the court designated 
by statute. 

In Missouri, K. & T. Ry. v. Chappell (D. C.) 206 Fed. 688, 694, a 
bond similar to the one now under considération, conditioned under 
the old law to file the record by the first day of the following term, 
was held insufficient to oust the jurisdiction of the state court. It was 
held that the suit as brought in the state court continued there, not- 
withstanding the attempted removal, because of the absence of a statu- 
tory bond; that in a proceeding to enter a default judgment the state 
court was acting within its powers, and that the fédéral court could 
not properly arrest by injunction the action of the parties in pursuing 
their remédies in the state court. The cause was remanded. 

In Webb v. Southern Ry. Co., 248 Fed. 618, 160 C. C. A. 518, a re- 
moval bond conditioned to file the record, either in the district court 
for the district where the action was pending or in the district court 
for another district, was held to be insufficient by the Circuit Court 
of Appeals for the Fifth Circuit, and the judgment of the lower court 
holding to the contrary was reversed, with directions to remand the 
cause. 

I am aware there are a number of décisions which seem to establish 
a différent rule. For example, Chase v. Erhardt (D. C.) 198 Fed. 305, 
and State Imp. Dev. Co. v. Leininger (D. C.) 226 Fed. 884. But in 
each of those cases the pétition and a defective bond were present- 
ed to the state court. The bond was there approved, and an order of re- 
moval entered; but, inasmuch as the record had been filed in the 
proper fédéral court within the 30 days, the purpose of the undertak- 
ing had been accomplished before any objection was made, and as the 
moving party had asked permission to amend, or to file a new bond, 
jurisdiction was retained. 

Written Notice. 

[4] In the motion to remand, plaintifï states that no notice of the 
filing of any pétition for removal was served on her. No évidence is 
furnished, by the record or otherwise, of any such service. Section 29 
provides that "writtcn notice of said pétition and bond for removal 
shall be given the adverse party or parties prior to filing the same." 
This language is mandatory and imperative. Removal proceedings are 
purely statutory, and, uniess they are had as directed in the statute, in 
the face of seasonable objections the state court does not lose, and the 
fédéral court does not acquire jurisdiction. It has been held in the 
following cases that the faiiure to give such notice is sufficient to war- 
rant an order remanding the cause : Goins v. Southern Pac. Co. (D. 
C.) 198 Fed. 432; Loland v. Northwest Stevedore Co. (D. C.) 209 
Fed. 626; Wanner v. Bissinger & Co. (D. C.) 210 Fed. 96; Arthur 
V. Maryland Casualty Co. (D. C.) 216 Fed. 386. 

Cases cited by défendants to the contrary were decided before the 
passage of the act requiring notice. 
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This Is Not The Proper Fédéral Court. 

[5] The attempted removal to the fédéral court of Nevada from a 
State court of Utah, rather than to the fédéral court of Utah, is a 
more serions matter. Section 28 of the Judicial Code (Comp. St. § 
1010) confers the right of removal in certain cases. Section 29 pro- 
vides the procédure on removal. The method so declared is exclusive. 
Section 51 (section 1033) says: 

"No civil suit shall be brought in any district court against any person by 
any original process or proceeding in any other district than tliat wliereof he 
is an inhabitant; but where the jurisdiction is founded only on the fact that 
the action is between citizens of différent states, suit shall be brought only in 
the district of the résidence of either the plaintifC or the défendant." 

This provision was inserted to protect persons sued in the fédéral 
court from being haled into the courts of distant states for trial of 
civil causes. Undoubtedly Congress, in drafting section 29, intended 
to guard the plaintiflf from efforts on the part of the défendant to 
harass him by moving the cause for trial to a distant district, because, 
perhaps in anticipation of such litigation, the défendant had taken 
the précaution to establish, and thereafter to hold, his résidence and 
citizenship in a state widely separated from the state in which he con- 
templated doing business. The only removals provided for in section 
29 of the Judicial Code are removals to the United States District 
Court to be held in the district where such suit is pending. Although 
the décisions are not harmonious, the weight of authority sustains the 
view that the only fédéral court to which such a suit as those at bar is 
removable is the District Court for the district in which is located the 
state court where the suit was brought. Thomas v. Delta Land & 
Water Co., 258 Fed. 758, decided in this court August 31, 1918; Mur- 
dock v. Martin (C. C.) 178 Fed. 307; St. John v. United States F. & G. 
Co. (D. C.) 213 Fed. 685; Cincinnati, etc., Ry. Co. v. Orr (D. C.) 215 
Fed. 261 ; St. John v. Taintor (D, C.) 220 Fed. 457 ; Eddy v. Chicago 
& N. W. Ry. Co. (D. C.) 226 Fed. 120; Ostrom v. Edison (D. C.) 244 
Fed. 228; Webb v. Southern Ry. Co., 248 Fed. 618, 160 C. C. A. 518. 

In the face of so many irregularities in the removal proceedings, 
the three cases hâve no place in this court under the fédéral statutes 
providing for the removal of causes from state to fédéral tribunals. 

The Causes Are Not Removabi,e. 

Having failed to file pétitions for removal to this court until after 
judgment had been rendered in ail three cases, it is now urged that the 
time to commence removal proceedings must be reckoned from the 
date when Pruett's complaint in intervention was filed, April 20, 1918. 
Service was made on F. B. Scott, attorney for the Basic Fund Com- 
pany, April 19th, and the pétitions for removal were filed May lOth. 
Removal is claimed in each pétition on the following grounds: 

(1) To the greater number of parties concerned it would be most 
convenient to hâve the causes heard in the fédéral court for Nevada ; 
great expense and unnecessary litigation will be avoided thereby. 
(Paragraphs 6 and 7.) 
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(2) A separable controversy exists between the Basic Fund Com- 
pany and the plaintiff, which can be determined without the prés- 
ence of any one of the other défendants. (Paragraph 11.) 

(3) Local préjudice. (Paragraph 8.) 

(4) The controversy arises under the Constitution and laws of the 
United States and the Bankruptcy Act. 

Convenience of Parties. 

[6] First. The mère convenience of parties and the avoidance of 
expense and litigation are not grounds of fédéral jurisdiction. 

Separable Confroversies. 

[7-10] Second. The existence of a separable controversy between 
the trustée Pruett and the Basic Fund Company is not set up in the 
pétition for removal, unless it be in the allégation that the trustée "has 
proceeded in the above-entitled cause v^^ith utter disregard to the juris- 
diction of the bankruptcy court and the rights of " executors of the es- 
tate of Samuel Vadner, deceased, Basic Fund Company, and Phebe 
Vadner, to hâve their claims to the property of the bankrupt tried and 
determined in the bankruptcy proceedings. 

Prior to the pétition for removal thèse claimants had filed pétitions 
in intervention, and consented to submit their claims for adjudica- 
tion to this court. 

The trustée in bankruptcy by intervening raised no new issues as 
against défendants. He joined the plaintiff in her demands, but as 
against her he claimed, and still claims, the fruits of the litigation. 
Clearly, whatever rights défendants had to removal as against Agnes 
Vadner were lost by delay. The intervention of the trustée could not 
revive a right already lapsed. If there was a right of removal as 
against the trustée, it must hâve accrued out of some controversy be- 
tween him and one or more of the défendants. No such controversy 
is pointed out in either pétition for removal, except those litigated with 
Agnes Vadner in the state court, and there decided before removal to 
this court was sought. If there be such a controversy, and it be true, 
as alleged in both pétitions, that Charles S. Vadner, Phebe Vadner, 
Basic Fund Company, a corporation, Charles S. Vadner and Phebe 
Vadner, executors of the estate of Samuel Vadner, deceased, and W. 
E. Pruett, trustée in bankruptcy, ail réside in the city of Reno, Washoe 
county, Nev., the requisite diversity of citizenship is lacking. If there 
is a controversy between the défendants on one side, the trustée and 
Mrs. Vadner on the other, then one plaintiff, Pruett, and two défend- 
ants, Vadner and Phebe Vadner, are résidents of the same state. Moon 
on Removal of Causes, §§ 133, 134. 

If the Basic Fund Company is a citizen and résident of Montana, 
np separable controversy exists between it and Pruett, "which can be 
fully determined between them without the présence of any other de- 
fendant." Ordinarily, to détermine whether there is a separable con- 
troversy, the complaint is the only document to be considered. Moon 
on Removal of Causes, § 151 ; Hughes on Fed. Proc. § 120. 

The only relief prayed for by Agnes Vadner or Pruett against the 
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Basic Fund Company is that the conveyances of the Vadner Terrace 
and the interest in the Downing note and mortgage to that company 
be set aside as fraudaient. 

In an action to set aside a conveyance to whica the grantor and 
grantee are défendants, there is no separable controversy between 
plaintiff and the grantee; the grantor is a necessary party. 34 Cyc. 
1274; Graves v. Corbin, 132 U. S. 571, 588, 10 Sup. Ct. 196, 33 L. 
Ed. 462; Moore v. North River Constr. Co. (C. C.) 19 Fed. 803; 
Reineman v. Bail (C. C.) 33 Fed. 692 ; German Sav. & L. vSoc. v. Dor- 
mitzer, 116 Fed. 471, 475, 53 C. C. A. 639; Beswick v. Dorris (C. C.) 
174 Fed. 502, 508; Darnold v. Simpson (C. C.) 114 Fed. 368; Huneke 
V. Dold, 7 N. M. 5, 32 Pac. 45, 48. 

In Gaylord v. Kelshaw, 1 Wall. 81, 17 L. Ed. 612, where there was a 
bill to set aside a conveyance as made without considération and in 
fraud of creditors, it was held that the alleged fraudulent grantor was a 
necessary défendant, and if his citizenship was not set forth the cause 
must be remanded or dismissed. 

Hère, Pruett, the plaintiff, and Vadner, the grantor, a necessary par- 
ty défendant, are citizens and résidents of the same state. 

If there is a controversy between Agnes Vadner and the Basic Fund 
Company, Charles Vadner is a necessary party thereto. It is alleged 
in both pétitions for removal that the Basic Fund Company résides in 
Reno, Nev. (paragraph 6) ; and also that it is a Montana corporation, 
and a citizen and résident of that state (paragraph U). There is no 
allégation in either pétition as to the résidence and citizenship of Agnes 
Vadner. An examination of the record shows she claims to be a rési- 
dent and citizen of Utah. In the pétition for removal in the equity case 
to the Utah court, Charles Vadner, December 31, 1917, swore "that 
the plaintiff at the time of the commencement of said suit was, and ever 
since said date bas been, and still is, a citizen and résident of the state 
of Utah, and that she has been a résident and citizen since the institu- 
tion of this action of the state of Utah." Four days later, in his own 
pétition for' removal of the divorce case to the Utah fédéral court, 
the said Vadner swore "that the said plaintiff at the date of the com- 
mencement of said suit (November 11, 1917) was, and still is, a citizen 
of the state of Massachusetts." Thèse conflicting statements undoubt- 
edly explain the reason why allégations as to Agnes Vadner's citizen- 
ship are omitted from the pétitions for removal to this court. 

The pétitions for removal, in so far as reliance is based on a separ- 
able controversy in which the Basic Fund Company is défendant, are 
too late. The answers of that company were tiled in the divorce case 
November 28, 1917, in the law case February 6, 1918, and in the equity 
case* February 15, 1918. An interval of more than two and a half 
months elapsed before May lOth, when the pétitions for removal to 
this court were filed. Finally, Emma Vadner in her pétition in inter- 
vention filed in this court May 2, 1918, allèges that the Basic Fund 
Company's interest in the Vadner Terrace and the Downing note and 
mortgage had been duly conveyed to her before the trial in the state 
court, and prior to the date of the pétition alleging the existence of 
such separable controversy. 
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Préjudice and Local Inûuence, 
[11-13] Third. Removals to the United States courts on the ground 
of préjudice and local influence are regulated by section 28 of the 
Judicial Code, which, in so far as pertinent, reads as foUows: 

"Where a suit Is now pending, or may hereafter be brought, In any state 
court, in which there is a controversy between a citizen of the state In which 
the suit is brought and a citizen of another state, any défendant, being such 
cttlzen of another state, may remove such suit into the district court of the 
United States for the proper district, at any tlme before the trial thereof, 
when it shall he made to appea/r to said district court that from préjudice or 
local inflitence he wttl not he able to oMain justice in such state court, or in 
any other state court to which the said défendant may, under the laws of 
the state, hâve the right, on account of such préjudice or local influence, to 
remove said cause." 

A pétition for removâl on this ground may be presented to the 
fédéral court in the first instance. It should be accompanied by an 
affidavit setting out the facts from which the existence of préjudice 
or local influence will be inferred. 

As said in Re Pennsylvania Co., 137 U. S. 451, 457, 11 Sup. Ct. 
141, 143 (34 L. Ed. 738), the court "must be legally (not merely moral- 
ly) satisfied of the truth of the allégation that, from préjudice or 
local influence, the défendant will not be able to obtain justice in the 
state court." 

The allégation of the verified pétition in this case is as follows : 

"Petitioners further allège that because of local préjudice your petitioners 
hâve been denied the equal protection of the law, the right of due process 
of law, and the right to légal notice as provlded for by law, of the pendency 
of the pétition of Intervention of W. B. Pruett, trustée aforesaid." 

In the pétition on removal it is not even alleged that the préjudice 
is of such a character as to prevent défendants from having a fair 
trial. There is nothing in the record tending in any manner to show 
that the state court refused to permit défendants, or any of them, to 
be served with notice of the pendency o^f Pruett's pétition in inter- 
vention. 

The Compiled Laws of Utah 1907, § 2925, déclare that intervention 
is made by plaintiff "setting forth the grounds upon which the in- 
tervention rests, filed by leave of the court and served upon the 
parties to the action or proceeding who hâve not appeared, and upon 
the attorneys of the parties who hâve appeared." 

It is not shown that it was the duty of the court to cause Pruett's 
pétition to be served or notice thereof to be given. If Pruett, a 
citizen of Nevada, and the trustée appointed in this court, failed to 
serve his complaint in intervention, in the absence of an explanation 
it is difficult to understand how it évinces préjudice or local influence 
in Utah. Furthermore, the certified copies of Pruett's complaint in 
intervention included in the record of each case are indorsed as fol- 
lows: "Copy received this 19th day of April, 1918. F. B. Scott, 
Attorney for Basic Fund Company." On the following day each 
complaint was filed in the office of the clerk of the state court. 

In the findings in the Consolidated cases, it is recited that Scott 
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appeared April 24, 1918, for the défendants other than the Bankers' 
Trust Company, when, on motion of plaintifï and intervener, the 
cases were Consolidated. At that time Scott obtained a continuance 
for the défendants represented by him. March 23d he appeared in 
the divorce case as attorney for Vadner. Finally, in the bankruptcy 
proceedings in this district, J. M. Frame, attorney for the défend- 
ants, prior to any appearance by Pruett in the Utah court, opposed 
the order directing Pruett's intervention. 

Where removal is sought on the ground of préjudice and loCal 
influence, the state court does not lose jurisdiction until an order is 
filed therein from the fédéral court directing the removal. Needless 
to say no such order lias yet been filed. Pennsylvania Co. v. Bender, 
148 U. S. 255, 13 Sup. Ct. 591, 37 L. Ed. 441 ; Tod v. Cleveland, 
etc., Ry. Co., 65 Fed. 145, 149, 12 C. C. A. 521. 

Fédéral Question. 

[14-18] Fourth. In further support of their pétition for removal, 
défendants claim that the controversy in thèse cases — 

"arises under the Constitution and laws of the United States and the act 
of Congress, wherein the rights of the respective parties are to be determined 
under the banliruptey act of the United States; that the trustée In bank- 
ruptcy aforesald is an oflicer of the court of the United States; and that 
the due and regular administration of the Bankruptcy Act, and the rights of 
the said "W. E. Pruett, trustée In bankruptcy aforesaid, under the said Bank- 
ruptcy Act, and the property of said bankrupt, and the rights of claimants 
thereto, is involved In the above action." Pétition, par. 8. 

The provision of the Removal Act invoked is contained in section 
28 of the Judicial Code, and is as foUows : 

"Any suit of a civil nature, at law or in equity, arising under the Consti- 
tution or laws of the United States, or treatles made, or whleh shall be made, 
under thelr authorlty, of which the District Courts of the United States are 
glven original jurisdiction by this title, which may novr be pendlng or Vi'hlch 
may hereafter be brought, in any state court, may be removed by the de- 
fendant or défendants therein to the district court of the United States for 
the proper district" 

It is well settled that a suit arises under the Constitution and laws 
of the United States, within the meaning of the foregoing statute, 
only when the plaintifï's statement of his own cause of action shows 
that it is based on that Constitution or those laws. Spencer v. Duplan 
Silk Co., 191 U. S. 526, 24 Sup. Ct. 174, 48 L. Ed. 287; Austin v. 
Gagan (C. C.) 39 Fed. 626, 5 L. R. A. 476. 

If it does not so appear, and the défendant has such a défense, he 
may ultimately bring it before the Suprême Court of the United 
States by setting it up in the state court ; and if it be properly urged, 
and thereafter denied by the highest state court, it may then be 
brought to the attention of the Suprême Court of the United States 
on writ of error. 

The défendant cannot, by allégations in his answer or pétition sup- 
plementing the complaint, show a fédéral question which will entitle 
him to removal. 
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ït is well settled that no cause can be removed from the state court 
to the District Court of the United States unless it could originally 
hâve been brought in the latter court. In re Winn, 213 U. S. 458, 
464, 29 Sup. Ct. 515, 53 L. Ed. 873; Louisville & Nashville R. R. 
V. Mottley, 211 U. S. 149, 29 Sup. Ct. 42, 53 L. Ed. 126; Boston, 
etc., Mfg. Co. V. Montana Ore Co., 188 U. S. 632, 638, 23 Sup. Ct. 
434, 47 L. Ed. 626; City of Lincoln v. Lincoln St. Ry. Co. (C. C.) 
"77 Fed. 658; Gold Washing & Water Co. v. Keyes, 96 U. S. 199, 
24 L. Ed. 656; Montgomery's Fed. Proc. § 130. _ . 

It must necessarily follow that one who has been sued in a state 
court cannot thereafter in such pending suit raise a fédéral question 
by filing a voluntary pétition in bankruptcy which will entitle him to 
a removal. 

A fédéral question which will confer jurisdiction on a United States 
court by removal must be a question of law, not of fact; it must 
be a dispute as to the construction of the statute, or of some con- 
stitutional or treaty provision. 

When a fédéral question has been decided by the Suprême Court 
of the United States it ceases to be a fédéral question within the 
meaning of the removal statute. Myrtle v. Nevada C. & O. Ry. Co. 
(C. C.) 137 Fed. 193. 

Tested by thèse principles, plaintiff's pleadings disclose no right 
of removal on this ground. In her complaint she seeks to recover a 
divorce from Vadner, alimony, moneys had and received, money due 
on a judgment for separate maintenance, and the cancellation of 
alleged fraudulent conveyances. In his answers the défendant sets up 
judgment of divorce rendered in favor of Vadner by a Nevada court. 
If the Utah court failed to give full faith and crédit to the Nevada 
judgment, the remedy was not by removal to this court, but by appeal 
to the Suprême Court of Utah, and thence, in the event of an ad- 
verse décision on the fédéral question, if there be one, by writ of 
errer to the Suprême Court of the United States. 

Bankruptcy as a Ground for Removal. 

[19, 20] Défendants place their main reliance on the fact that Vad- 
ner had been adjudged a bankrupt in this court. If this circumstance 
is sufficient to require the divorce case, the law case, and the equity 
suit to be removed to the fédéral court for Nevada, and each issue, 
notwithstanding the judgment, to be tried de novo, it is apparent that 
the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544) afïords a 
method of bringing into tffe fédéral tribunals civil suits without limit. 
Any person, except a municipal, railroad, insurance, or banking cor- 
poration, is entitled to the benefits of the Bankruptcy Act as a vol- 
untary bankrupt. If such a person owes debts, however small, he 
may file a pétition. It is not necessary for him to allège or prove in- 
solvency; and, furthermore, his pétition cannot be opposed by his 
creditors. Can such a person, fînding himself involved in litigation, 
l'n which the décision has been, or is likely to be, adverse, by filing 
a voluntary pétition in bankruptcy, cause the suits against him to be 
removed to a fédéral court and there tried anew? If under such 
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circumstaiices the présent litigation is removable from the Utah state 
court to the United States District Court for Nevada, what is to 
prevent a person who is sued in a superior court of California from 
residing for the greater part of the next six months in Maine, and 
then and there filing a pétition in voluntary bankruptcy, and thus 
conferring on the United States District Court for Maine exclusive 
jurisdiction over the controversy pending in the California state 
court? The possible uses which might thus be made of the Bank- 
ruptcy Act are startling to contemplate. 

Défendants argue that the trustée cannot ask the removal of thèse 
cases to the state court, and cite in support of that proposition the 
décision of Judge Seaman in Re Hadden Rodée Co. (D. C.) 135 Fed. 
886. 

The trustée is not seeking to remove cases from this court to the 
Utah state court; his position is that cases pending in that court, 
neither removable nor properly removed hère, should be remanded. 

To say that a cause in which the trustée is a party cannot be re- 
manded after removal to this court because the trustée cannot ask it 
is équivalent to saying that the removability of such causes, and the 
jurisdiction of this court over them, is controlled by the parties op- 
posed to the trustée. 

The language quoted by counsel himself from the décision of Chief 
Justice Waite in Insurance Co. v. Pechner, 95 U. S. 183, 24 L. Ed. 
427, 

"This rlght of removal Is statutory. Before a party can avail himself of 
It he must show upon the record that hls is a case which cornes wlthin the 
provisions of the statute," 

— is apt in this connection. The question is whether the défendants 
hâve shown upon their record a right of removal. Until they do, 
the right to remove does not exist. Removal is a matter of grâce, 
not of right, and the party who seeks to avail himself of the privilège 
must bring his case within the terms of the statute. 

In the Hadden Rodée Co. Case, supra, there was no suit, at law 
or in equity, pending anywhere. The Merchants' & Miners' Bank filed 
a pétition with the référée in bankruptcy, claiming certain shares of 
mining stock, which the custodian refused to surrender without the 
consent of the trustée. Judge Seaman was evidently of the opinion 
that the stock was in the possession or control of the trustée, and very 
properly held that it was not a controversy at law or in equity within 
the meaning of section 23 (Comp. St. § 9607), but a proceeding in 
bankruptcy, and overruled objections to hearing it as such a pro- 
ceeding in the bankruptcy court. This authority is not in point, be- 
cause it présents a matter which was clearly cognizable in the bank- 
ruptcy court as a bankruptcy proceeding. The cases now at bar were 
controversies at law and in equity as distinguished from proceedings 
in bankruptcy. The proposition that "trustée bringing suit in any 
state court it may be transferred to the district court" needs to be 
qualified by the further language of the text cited in its support, "If 
the necessary jurisdictional requisites exist." The trouble hère is the 
absence of the necessary jurisdictional requisites. 



IN EE VADNEB 635 

(269 P.) 

Pétitions to Stay Procëëdings in thu Statë Court. 

[21-28] After trustée Pruett had been appointed this court was ask- 
ed by Charles Vadner to direct Walton & Walton, Agnes R. Vadner, 
and the judge of the Utah court to cause the receiver in the Utah 
State court to be discharged, and ail proceedings in said actions to 
be suspended. The pétition was subsequently amended, and Judge 
Brameî's name omitted; but the prayer was that ail proceedings in 
the Utah state court, in so far as they are against or affect the bank- 
rupt, he stayed. 

Similar pétitions for stay were asked subsequently by the Basic Fund 
Company, the estate of Samuel Vadner, Emma Vadner, and Phebe 
Vadner. 

Prior to the first of thèse pétitions, Mr. Poujade, référée in bank- 
ruptcy, had made an order directing and authorizing the trustée, W. 
E. Pruett, to intervene in said suits, "and to employ any compétent and 
available attorneys of Sait Lake City to take such action in interven- 
tion in the pending cases as may be necessary to recover any assets 
belonging to the estate of the bankrupt." It was also provided in that 
order that the reasonable and just allowances for services and ex- 
penses of such attorneys "might hereafter be allowed to them out of 
any property or proceeds realized f rom the intervention above author- 
ized, and not otherwise." This order of the référée being approved by 
this court, it was ordered May 9, 1918 — 

"that Agnes R. Vadner be, and she hereby Is, enjoined from taking any steps 
or proceedings în any court In Utah to reduce to her possession or control 
or to give her any préférence or lien on any of the assets of the bankrupt in 
Utah, * • * but * * • she shall hâve the privilège of taking such 
action * * * as she may désire to sustain and proteet the judgment ren- 
dered in the Third Judiclal district court in and for Sait Lake county, state 
of Utah, on May 3d, 1918, in which she was a party. The court reserves the 
right to further consider and direct what shall be done * • • relative to 
the assets of the bankrupt In Utah and the case hereinbefore referred to." 

This conclusion was arrived at after taking into considération the 
following facts: 

(1) Trustée Pruett was then in possession of no funds with which to 
prosecute independent suits for the recovery of property in Utah, 
alleged to hâve been fraudulently transferred by Charles Vadner. 

(2) According to the bankrupt's schedule, Vadner's indebtedness 
amounted to $10,147.25, of which ail but $37.25 was admitted to be 
due to Agnes Vadner, the plaintifï in the suits in the state court. 

(3) None of the property alleged to hâve been fraudulently conveyed 
is listed among the bankrupt's assets in the said schedule. 

(4) None of the persons asking the stay are shown by the schedule 
to be creditors of the bankrupt. 

(5) Ail of the persons asking a stay were or had been ïnterested în 
defeating Agnes Vadner's efforts to set aside the alleged fraudulent 
conveyances, and, with the exception of Emma Vadner, were parties 
to the actions in the state court. 

(6) It was announced by counsel for petitioners in open court that, 
unless such an order was speedily issued, actual trials in the state court 
would be had. 
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Inasmuch as there were no funds in the hands of the trustée to meet 
expenses of litigation, it seemed unwise to stay suits brought by Mrs. 
Vadner which, if successful, might resuit in the recovery of property 
sufficient to pay creditors. A court of bankruptcy will not interfère 
with proceedings in another court, unless the action is one which 
should be stayed under the provisions of the Bankruptcy Act. 7 Cor- 
pus Juris, p. 31. 

The power of a court of bankruptcy to stay proceedings pending in 
a State court is given by, and Hmited in, section 11 of the Bankruptcy 
Act (Comp. St. § 9595), which reads as foUows : 

"(a) A suit which is founded upon a clakn froni which a discharge xcould le 
a relea^e, and which is pending- agalnst a person at the time of the flling of a 
pétition against hlm, siiall be stayed until after an adjudication or the dis- 
missal of the pétition ; if such person is adjudged a bankrupt, such action 
may be further stayed until twelve months after the date of such adjudica- 
tion, or, if within that time such person applies for a discharge, then until 
the question of such discharge is determlned. 

"(b) The court may order the trustée to enter his appearance and défend 
any pending suit agalnst the bankrupt" 

This section confers no authority to withdraw or remove causes 
from the state court. The authority to stay only covers those suits 
from which a discharge in bankruptcy would be a release. If the 
suit is not based on a claim for which a discharge would be a release, 
then it may proceed tO judgment. Brandenburg on Bankr. § 1048. 

During the interval which elapses after pétition filed and before ad- 
judication or dismissal, the application to stay must be granted. The 
language is mandatory. After adjudication, whether a stay shall be 
granted is discretionary with the court. 

In the présent case no application for a stay was made until long 
after the adjudication. The bankrupt, Vadner, therefore, was not 
entitled to a stay as a matter of right. Rogers v. Abbot, 206 Mass. 
270, 92 N. E. 472, 138 Am. St. Rep. 394, 397 ; Rosenthal v. Nove, 175 
Mass. 559, 56 N. E. 884, 78 Am. St. Rep. 512. 

In the absence of any order to that effect from the bankruptcy court, 
the Utah state court was not bound to discontinue proceedings on 
suggestion that one of the défendants had been adjudged a bankrupt; 
it was at liberty to proceed with the causes to judgment. This would 
be true even though the claim, and the judgment which might be ren- 
dered thereon, would be released by discharge in bankruptcy. 

In paragraph "b" of section 1 1 the court is empowered to authorize 
the trustée to enter his appearance and défend any pending suit 
against the bankrupt. In section 63a (Comp. St. § 9647) debts of the 
bankrupt may be proved and allowed against the estate — 

"which are • * * (5) founded upon provable debts reduced to Judgments 
after the flling of the pétition and before the considération of the bankrupt's 
application for a discharge." 

"(b) Unliquldated claims against the bankrupt may, purauant to applica- 
tion to the court, be llquidated In such manner as it shall direct, and may 
thereafter be proved and allowed against the estate." 

The fact that the trustée may be ordered to appear and défend ac- 
tions in the state court, that judgments rendered in the state courts 
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after adjudication may be allowed as claims against the estate, and 
the discretionary power of the bankruptcy court to stay litigation, 
are wholly inconsistent witli the contention that suits pending in the 
State court may not be prosecuted during the period between adjudi- 
cation and discharge. 

In the Buchanan Case, 219 Fed. 492, 135 C. C. A. 204, creditors, 
prior to bankruptcy, had commenced four suits in the New York 
State courts to reach that portion of the income of certain trust funds 
which was in excess of what was necessary for the bankrupt's sup- 
port. When the involuntary pétition was filed thèse suits were stay- 
ed; after adjudication the stay order was vacated. The Circuit 
Court of Appeals held that it was not improper for the bankruptcy 
court to allow thèse suits to be prosecuted to judgment, as this would 
be a convenient way of Hquidating the creditors' claims, the amount 
of which was in dispute. It was further provided that the prosecu- 
tion of the suits beyond judgment could not be permitted. 

In Re Klein (D. C.) 97 Fed. 31, an action in the state court was 
stayed by the fédéral court in order to enable the creditors after ad- 
judication to choose a trustée, and to give him time to intervene for 
the protection of whatever rights tRe gênerai creditors might hâve in 
the funds then in the hands of the receiver appointed by the court. 
This restraining order was continued for five days for that purpose, 
and then dissolved. 

In Atkins v. Globe Bank & Trust Co. (Ky.) 124 S. W. 879, within 
four months before Atkins was adjudged a bankrupt a number of 
suits were brought by creditors, seeking to avoid conveyances made by 
Atkins to members of his family in fraud of creditors. It was held 
that the trustée had the right, when so authorized by the bankruptcy 
court, to be substituted as plaintiff in any suits brought by creditors of 
the bankrupt in the state court for the purpose of recovering the prop- 
erty fraudulently conveyed by the bankrupt, and to the proceeds of 
which the trustée was entitled. The trial court had refused to per- 
mit such a substitution, but did not undertake to dispose of the property 
recovered. The Suprême Court directed the lower court to order the 
proceeds to be paid over to the trustée in bankruptcy, to be adminis- 
tered as a part of the bankrupt's estate in the bankruptcy court. 

Section 64b of the Bankruptcy Act (Comp. St. § 9648) impUedly 
recognizes the right of a creditor to begin or maintain such a suit for 
the benefit of the estate, either before or after the pétition, by provid- 
ing that such a creditor shall be repaid out of the bankrupt estate his 
reasonable expenses so incurred. Collier on Bankr. (llth Ed.) p. 1001 ; 
Frost V. Latham & Co. (C. C.) 181 Fed. 866, 868. 

JURISDICTION OF THE BaNKRUPTCY CoURT, 

[29-38] Petitioners contend that the jurisdiction of the bankruptcy 
court extends to ail questions relating to the title, possession, and 
control of the Vadner Terrace, the Downing note and mortgage, and, 
in fact, to ail actions which in any way affect the estate of the bankrupt, 
and that such jurisdiction is exclusive. 

This proposition is inadmissible under the Bankruptcy Act. The 
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bankruptcy court has no broader powers than are conferred on ît 
by statute. Section 2 of the act (Comp. St. § 9586) invests it "with 
such jurisdiction at law and in equity as will enable it to exercise 
original jurisdiction in bankruptcy proceedings." This jurisdiction 
is exclusive. 

In United States Fidelity Ce. v. Bray, 225 U. S. 205, at page 217, 32 
Sup. Ct. 620, at page 625 (56 L. Ed. 1055), the court says : 

"The Jurisdiction of tlie banlcruptcy courts in ail 'proceedings In bank- 
ruptcy' is Intended to be exclusive of ail other courts, and that such proceed- 
ings include, among others, ail matters of administration, such as the allow- 
ance, rejection, and reconsideration of claims, the réduction of the estâtes 
to money and its distribution, the détermination of the préférences and prior- 
ities to be accorded to claims presented for allowance and payment in regular 
course, and the supervision and control of the trustées and others vyho are 
employed to asslst them." 

That the exclusive jurisdiction of the bankruptcy court does not 
extend to ail suits, at law or in equity, afïecting a bankrupt's estate, is 
apparent from section 23, which provides that the district court — 

"shall hâve jurisdlotion of ail controversics at law and in equity, as distin- 
guished from proceedings in hankruptay, betvveen trustées as such and ad- 
verse claimants concerning the property aoquired or claimed by the trustées, 
in the same manner and to the same extent only as though banliruptcy pro- 
ceedings had not been instituted and such controversies had been betvsreen the 
banljrupts and such adverse claimants. 

"(b) Sults by the trustée shall only be brought or prosecuted In the courts 
where the banltrupt, whose estate Is belng admlnistered by such trustée, might 
hâve Irought or prosecuted them if proceedings in bankruptcy had not been 
instituted, unless by consent of the proposed défendant, except suits for the 
recovery of property under section sixty, subdivision b; section sixty-seven, 
subdivision e; and section seventy, subdivision e." 

It should be noted that section 23 covers ail controversies, at law 
and in equity, concerning property acquired or claimed by the trustée. 
Sections 60b, 67e, and 70e (Comp. St. §§ 9644, 9651, 9654) relate not 
to property which the trustée has acquired, but to such property as 
he claims and seeks to recover. Thèse sections provide for the re- 
covery of property fraudulently or preferentially transferred, which 
should be restored to the estate of the bankrupt and applied to the pay- 
ment of his debts. In each section, for the purpose of recovery, it is 
provided that the court of bankruptcy and "any state court which would 
hâve had jurisdiction if bankruptcy had not intervened shall bave con- 
current jurisdiction." 

Obviously, suits for the recovery of fraudulently or preferentially 
conveyed property of the bankrupt in the possession of third parties 
claiming adversely are not proceedings in bankruptcy, but controver- 
sies at law or in equity. Neither do they come within the provisions 
of section 11, authorizing a court of bankruptcy to stay a pending suit 
against a bankrupt upon a claim from which a discharge in bankruptcy 
would be a release. In re United Wireless Telegraph Co. (D. C.) 192 
Fed. 238; Frost v. Latham & Co. (C. C.) 181 Fed. 866; Parker v. 
Black (D. C.) 143 Fed. 560; Bunch v. Smith, 116 Tenn. 201, 93 S. W. 
80. 

Section 17, subd. (1) (Comp. St. § 9601), provides that: 
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•A discharge In bankruptcy shall release a bankrupt from ail his provable 
debts except such as * * * are * * * for aliraony due or to become 
dne^ or for maintenance or support of wife or chlld." 

Such a suit, therefore, pending in a state court, cannot be stayed 
subséquent to adjudication, under section 11, because it is not a prov- 
able debt. Collier on Bankr. (Uth Ed.) P- 439; 7 Corpus Juris, pp. 300, 
399. 

Provable debts are defined in section 63 as f ollows : 

"(a) Debts of the bankrupt may be proved and allowed against hls estate 
which are (1) a flxed liability, as evidenced by a judginent or an instrument in 
writing, absolutely owing at tlie time of the flling of tlie pétition against him ; 
* * • (2) due as costs taxable against an involuutary bankrupt who 
was at the time of the flling of the pétition against him plaintifï in a cause 
of action which would pass to the trustée and which the trustée déclines to 
prosecute after notice; (3) founded upon a claim for taxable costa Incurred 
in good faith by a creditor before the filing of the pétition in an action to 
reeover a provable debt ; (4) founded upon an open account, or upon a contract, 
express or implied ; aud (5) founded upon provable debts reduced to judg- 
meuts after the flling of the pétition and before the considération of the bank- 
rupt's application for a discharge. • • » 

"(b) Unliquidated claims against the bankrupt may, pursuant to application 
to the court, be liquidated in such manner as it shall direct, and may there- 
after be proved and allowed against the estate." 

The three actions brought by Agnes Vadner were pending in the 
State court for a considérable time prior to the date when Vadner filed 
his pétition in bankruptcy. Prior to that time they could not hâve been 
characterized as proceedings in bankruptcy; they were controversies 
at law and in equity ; their essential nature Viras not changed in any re- 
spect by Vadner's pétition. 

As to suits based on claims from which a discharge in bankruptcy 
would operate as a release after adjudication, it is discretionary wheth- 
er a stay shall be ordered by the bankruptcy court. The action to 
recover the Vadner Terrace and the interest in the Downing note and 
mortgage are not claims from which a discharge will be a release. 
The same is true of the action for divorce. The Utah state court had 
possession of the property sought to be recovered, acquired, not from 
the bankrupt, but from persons holding it adversely, under claim of 
title, from a date long prior to pétition in bankruptcy. It has de- 
cided that it has jurisdiction over the persons of the défendants, and 
has determined issues presented in the three cases. That it should do 
so, and not be interfered with in so doing, is in harmony with the 
rule of comity. In order to avoid conflict between courts of coequal 
or concurrent authority, the court first acquiring jurisdiction will be 
allowed to pursue it to the end, provided it does not invade the ex- 
clusive jurisdiction of the bankruptcy court, and provided, further, 
that the cause is not removable or properly removed. In re Schmidt 
(D. C.) 224 Fed. 814; Davis v. Planters' Trust Co. (D. C.) 196 Fed. 
970 ; Collier on Bankr. p. 35. 

It is argued that inasmuch as the bankrupt could not hâve instituted 
an action to set aside a conveyance made by himself for a fraudulent 
purpose, the Utah state court could not retain jurisdiction after the 
intervention of the trustée in bankruptcy, because under section 23 a 
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trustée can bring and prosecute suits only "in the courts where the 
bankrupt, whose estate is being administered by such trustée, might 
hâve brought or prosecuted them if proceedings in bankruptcy had not 
been instituted." 

This argument is without merit. It confuses jurisdiction or the pow- 
er to décide with the principles on which the décision shall be made. If 
Sound, it would be destructive of the power of the trustée to recover 
by suit any property fraudulently transferred by the bankrupt, be- 
cause it would apply to ail courts. If the bankrupt before bankruptcy 
had brought such an action, the court would hâve taken jurisdiction, 
and thereafter decided against him, because his participation in the 
fraud precluded relief. Frost v. Latham & Co. (C. C.) 181 Fed. 866, 
869; Burnett v. Morris Mercantile Co. (D. C.) 91 Fed. 365. 

Furthermore, the three actions now under considération hâve not 
been stayed. Pruett, the trustée in bankruptcy, by direction of the 
référée, intervened in the actions in the state court; it was then the 
duty of that court to proceed to a détermination of the questions 
before it. To what purpose is its concurrent jurisdiction in certain 
controversies recognized by the Bankruptcy Act, and the power to 
stay pending proceedings restricted, if its judgments, even though they 
do not invade the sphère of bankruptcy proceedings, are, nevertheless, 
to be disregarded, and a retrial had in the court of bankruptcy? 

If in entering a decree of divorce, or deciding that the Vadner Ter- 
race and the Downing note and mortgage were fraudulently transfer- 
red, the court erred, the appellate courts of Utah are the proper tribu- 
nals to which défendants should resort for relief. This court is in 
no sensé a court of review. 

The pétitions of the Basic Fund Company, Phebe Vadner, Phebe 
Vadner and Charles S. Vadner, as executors of the last will and tes- 
tament of Samuel Vadner, deceased, to intervene in the bankruptcy 
proceedings in order to relitigate the validity of said transfers by the 
bankrupt to them, and also to retry Agnes Vadner's cause of action 
for a divorce, must be denied ; as to them, the cases are pending in the 
Utah State court. 

Agnes R. Vadner will be permitted to enforce the lien given to her 
in the judgment for separate maintenance and alimony, rendered Sep- 
tember 24, 1915, by the Third judicial district court in and f'or the 
county of Sait Lake, state of Utah. By that judgment she was award- 
ed $125 a month for the support of herself and her children; it was 
rendered more than four months prior to the bankruptcy proceedings, 
and made a lien on the Downing note and mortgage. This lien was 
created by the express language of the judgment, and in pursuance of 
the judgment the note and mortgage were lodged with the clerk of the 
state court. Such a claim is not regarded as arising f rom any contract 
or business transaction, but from the marriage relation — from the lé- 
gal, moral, and natural duty of a husband to support his wife and chil- 
dren. While it is subject to modification by the court in which it 
was made, it is not a debt from which a discharge in bankruptcy is a 
release; consequently proceedings to enforce that judgment and lien 
will not be stayed. Bankr. Act, § 17; Collier on Bankr. p. 430; Brand- 
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enburg on Bankr. (4th Ed.) § 1047; Audubon v. Shufeldt, 181 U. S. 
575, 21 Sup. Ct. 735, 45 L. Ed. 1009; Dunbar v. Dunbar, 190 U. S. 
340, 23 Sup. Ct. 757, 47 h. Ed. 1084. 

As to Agnes R. Vadner's lien on the Vadner Terrace, recognized 
and defined in the judgment rendered in said state court December 4, 
1917, and in the subséquent judgment of May 3, 1918, I am unable to 
regard it otherwise than as a lien created within four months prior 
to the filing of the bankrupt's pétition. The motion for an order 
restraining Agnes R. Vadner from foreclosing this lien, or selling the 
Vadner Terrace, under any process or order of sale issued or issuing 
out of said Utah state court in any of the three actions under con- 
sidération, must be granted, and the order to that effect heretofore 
made will remain in full force and effect until further order of this 
court. The trustée, W. E. Pruett, however, is hereby directed to se- 
cure possession of the two-thirds interest in the Vadner Terrace men- 
tioned in said equity suit No. 24286, and to make proper applica- 
tion theref or to said Utah court, and to its receiver, A. T. Moon. He is 
also authorized to intervene in any suit which Agnes Vadner bas ini- 
tiated, or may initiate, to foreclose her lien above mentioned against 
the Downing note and mortgage, and to take any other steps needful 
to secure for the estate of the bankrupt the residue of said note and 
mortgage, after satisfying Mrs. Vadner's lien and the lien of the 
Bankers' Trust Company. 

The motion to remand the three cases numbered 21414, 22981, and 
24286 is granted. 

The Utah state court bas decided that the Downing. note and mort- 
gage, as well as a two-thirds interest in the Vadner Terrace, belong to 
the bankrupt estate, which is worth about $50,000. According to the 
schedule of the bankrupt, substantially ail his indebtedness is owing to 
bis former wife, Agnes R. Vadner. The litigation considered in the 
foregoing opinion bas for its purpose a settlement of the property 
rights of Charles and Agnes Vadner. Neither is entitled to ail the 
property to the exclusion of the other; both hâve rights which the 
courts will endeavor to protect. Their différences should be settled 
between themselves, and that speedily, if either expects to save any- 
thing out of the estate. 



UNITED STATES v. ONE SEVEN-PASSENGER PAIGB OAB. 

(District Court, E. D. Oklahoma. Aprll 15, 1919.) 

No. 2966, 

Indians ig=S5 — Introduction op Liquok into Indian Cottntet — Forfeiture 
OF Vehicle. 

Provision of Indian Appropriation Act Marcli 2, 1917, § 1 (Cîomp. St. 
1918, § 4141a), tliat automobiles used In introdudng intoxicants Into In- 
dian country in violation of law, whether used by the owner or other per- 
son, shall be subjeet to forfeiture provlded by Rev. St. § 2140 (Comp. St. 
S 4141), appUes to interest of mortgagee, though machine Is used contrary 
to provision of mortgage. 
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At Law. Proceeding by the United States for the forfaiture of one 
seven-passenger Paige car. On demurrer to portions of the interplea 
of Iv. N. Jérôme. Demurrer sustained. 

Cliff V. Peery, Asst. U. S. Atty., of Muskogee, 0kl., for the United 
States. 
James H. Wolverton, of Tulsa, 0kl., for intervener. 

WILflylAMS, District Judge. A plea of intervention, setting up a 
claim of spécial ownership and right to the immédiate possession of 
the seven-passenger Paige car seized and sought to be confiscated on ac- 
count of a violation of a certain provision in the Indian Appropriation 
Act approved March 2, 1917 (39_Stat. 970, c. 146, § 1 [Comp. St. 1918, 
§ 4141a]), is hère for considération. 

By section 2140 of the Revised Statutes of the United States, as 
amended by Act March 1, 1907, c. 2285, 34 Stat. 1017 (Compiled Stat- 
utes 1916, §,§ 4141, 4142), it was made the duty of "any person in the 
service of the United States, or of any Indian, to take and destroy any 
ardent spirits or wine found in the Indian country, except such as may 
be introduced therein by the War Department," regardless of owner- 
ship. At the same time every, "superintendent of Indian afïairs, In- 
dian agent, or subagent, or commanding officer of a military post," 
where he "has reason to suspect or is informed that any white person 
or Indian is about to introduce or has introduced any spirituous liquors 
or wine into the Indian country in violation of law," was required to 
"cause the boats, stores, packages, wagons, sleds, and places of deposit 
of such person [italics mine] to be searched; and if any such liquor 
is found therein, the same, together with the boats, teams, wagons, 
and sleds used in conveying the same, and also the goods, packages, 
and peltries of such person [italics mine], shall be seized and delivered 
to the proper officer, and shall be proceeded against by libel in the prop- 
er court, and forfeited. * * * " 

Under this statute it has been held in effect that a valid chattel mort- 
gage held by an innocent party on an automobile in the possession of 
the mortgagor and being used by him as a conveyance in introducing 
or attempting to introduce intoxicants into the Indian country, or where 
the introduction is prohibited by treaty or fédéral statute, vested such 
interest in the mortgagee as was not forfeited, and furthér that the au- 
tomobile was not a vehicle or conveyance within the terms "boats, 
teams, wagons and sleds used in conveying the same." Shawnee Na- 
tional Bank v. United States, 249 Fed. 583, 161 C. C. A. 509. 

The Congress, on March 2, 1917, enacted the foUowing provision 
(Indian Appropriation Act, 39 Stat. L. 970 [Comp. St. 1918, § 4141a]) : 

"That automobiles or auy other vehicles or con voyances used In Intro- 
ducing, or attempting to Introduce, Intoxicants into the Indian country, or 
where the introduction is prohibited by treaty or fédéral statute, whether 
used 'by the owner thereof or other person [italics mine], shall be subject to 
the seizure, libel, and forireiture provlded in section twenty-one hundred 
and forty of the Eevised Statutes of the United States." 

In Shawnee National Bank v. United States, supra, the court in 
passing on a libel begun before the passage of the act of March 2, 1917, 
referred to said provision in hsec verba: 
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"The enactment of this law by Congress was a législative déclaration that 
In the opinion of Congress section 2140, as it read wheii tlie seizure in tliis 
case was niade, did not authorlze the seizure and forfaiture of any of tho 
articles mentioned in section 2140, except those owned by the guilty party." 

Libelant contends that this is a proceeding in rem, and that the guilty 
thing is the offender, and that this is to be forf eited irrespective of inter- 
vening lienholders. The mortgage stipulâtes that the mortgagor shall 
not remove or permit the removal of said property from the county of 
Oklahoma, and that said mortgagor shall not secretly run off, remove, 
or conceal, nor attempt to run off, remove or conceal, any of said 
property, nor permit such an act to be donc, and in case said mort- 
gagor shall violate or commit a breach of any of said conditions 
the mortgagee may déclare the mortgage debt due and immediately 
take possession. It will hère be taken as true that the automobile 
was taken out of Oklahoma county and into the Eastern district 
of Oklahoma without the consent or connivance of the mortgagee. 
However, this is no barrier to forfeiture if the statute imposes it. The 
statute being highly pénal, and not in aider of the revenues, it must be 
strictly construed, and doubts resolved in favor of those against whom 
it is invoked. No person or case will be held within its terms unless 
clearly virithin its letter and législative intent. A search of the Con- 
gressional Record discloses that said provision of the Indian Appro- 
priation Act of March 2, 1917, was ofïered after the bill had passed 
the House and was being considered by the Senate in committee of the 
whole. On page 2052, volume 54, of the Congressional Record, it ap- 
pears that the fifth amendment thereto was to insert on page 4, line 
13, after $150,000," the following: 

"Provlded, that automobiles or any other vehicles or conveyances used in 
Introduclng intoxleants into th-e Tndian country in violation of Imo, whether 
used by the owner thereof or other person, shall be.subject to the seizure, li- 
bel, and forfaiture provlded in section 2140 of the Revlsed Statutes of the 
United States." 

The bill as thus amended went to conférence (pages 2931 and 2970, 
volume 54), and the first report provided that, in lieu of Senate Amend- 
ment No. 5 (which was the amendment quoted above), the following 
amendment be înserted: 

"Provided, that automobiles or any other vehicles or conveyances used in 
introduclng, or attempting to Introduce, intoxicants into the Indian country, 
where the introduction is prohiMted hy treaty or fédéral statute, whether 
u,sed hy the oicner thereof or other person, shall be subject to the seizure, libel, 
and forfeiture provided In section 2140 of the Eevised Statutes of the United 
States." 

This report was again referred for conférence. In the second con- 
férence report (pages 3808 and 3811, volume 54) it was provided that in 
lieu of Senate Amendment No. 5, which has heretofore been set out. the 
following amendment be substituted : 

"Provided, that automobiles or any other vehicles or conveyances used in 
Introduclng, or attempting to introduce, intoxicants into the Indian country, 
or where the introduction is prohibited by treaty or fédéral statute, whether 
used by the owner thereof or other person, shall be subject to the seizure, libel, 
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and forféîlure provided lu section 2140 of the Revised Statutes of tlie 
United States." 

The development of this législation indicates that this provision was 
enacted with especial référence to conditions existing in Êastern Okla- 
homa. The introduction of intoxicating liquors from without the state 
into that part which was formerly Indian Territory being prohibited 
by act of Congress, and the manufacture, sale, and transportation of 
such liquors between points within the state being also prohibited by 
provision of the state Constitution, the rapid growth of cities and in- 
dustrial and mining centers and gênerai increase in population in said 
part of the state necessitated the utmost vigilance, fidelity, and efficiency 
among law enforcers. When section 2140 was first enacted in 1864, 
the usual mode of travel through the Indian country, frontier settle- 
ments, and remote régions was by means of stagecoach, freight wagon, 
steamboat, and sied. The carrying in such conveyance of intoxicating 
liquors by a passenger without the consent of its owner then did not 
work a forfeiture of the conveyance. With the coming of the auto- 
mobile and its full development différent conditions arose. Trans- 
portation by express or railroad being practically closed by law and the 
vigilance of the officers, the introducer and the illicit handler of intox- 
icants resorted to the automobile as an easy facility for carrying on such 
prohibited introduction and illicit traffic. If such law violators may 
encumber such automobiles so as to minimize the actual investment of 
such introducer the financial hazard of the business is thus re- 
duced. Hence the reason for the terms of the act to include not only 
automobiles but also to exclude the innocent Henholder from any pro- 
tection in such forfeiture. See, also, Oklahoma Session Laws 1917, 
chapter 188; United States v. Birdsall, 233 U. S. 223, 34 Sup. Ct. 512, 
58 L. Ed. 930. 

It appears to hâve been the intention of Congress that automobiles 
or any other vehicle or conveyance used in introducing or attempting to 
introduce intoxicants into the Indian country, or where the introduction 
is prohibited by treaty or fédéral statute, should be subject to seizure, 
libel and forfeiture, without regard to ownership. This identical stat- 
ute was under considération by Judge Campbell (United States v. One 
Buick Roadster Automobile [D. C] 244 Fed. 961), where a similar 
conclusion was reached. 

I conclude that the automobile is subject to forfeiture, notwithstand- 
ing the spécial interest set up by the intervener by virtue of his mort- 
gage. The demurrer will be sustained. 
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UNITED STATES v. ONE FORD FIVE-PASSENGER AUTOMOBILE. 

(District Court, E. D. OUlahoma. April 15, 1919.) 

No. 2836. 

INDIANS lg=35 INTRODUCINQ LIQUOK INTO INDIAN COUNTBT FOErEITUEE OF 

Vehicle Used. 

Under Rev. St. § 2140, Act March 1, 1907 (Comp. St. §§ 4141, 4142), and 
supplenientary acts, a spécial enforcement officer of the Indian Bureau 
held to hâve authorlty to seize and subject to forfelture proceedings an 
automobile containiug liquor wliich he has reason to suspect is about to 
be introduced Into the Indian country or among Indians, where its In- 
troduction is proliibited by law or treaty, although at the tlme of selzure 
It Is not wlthin the Indian country. 

At L,aw. Proceeding by the United States for the forfelture of one 
five-passenger Ford automobile. On demurrer to portion of interplea 
of T. A. Harwell. Demurrer sustained. 

Cliff V. Peery, Asst. U. S. Atty., of Muskogee, Okl, for the United 
States. 
E. Hamilton, of Chickasha, Okl., for respondent. 

WILLIAMS, District Judge. Respondent, T. A. Harwell, by way 
of intervention, admits that — 

"As alleged In sald llbel he was arrested on the 26th day of March, 1918, 
by T. E. Brents, spécial enforcement officer, and that sald automobile Is now 
In the hands of Dick Worley, deputy United States marshal, at Duncan, Okl." 

Further answering, he says that said automobile is not subject to 
seizure under the laws of the United States, and that said arrest and 
seizure were made by said T. E. Brents, spécial enforcement officer, 
in that part of the Eastern district of Oklahoma which, prior to the ad- 
mission of the State into the Union, was in the county of Comanche, 
territory of Oklahoma, and prior to the Ist day of July, 1910, in the 
Western district of Oklahoma, and that said arrest and seizure was 
made west of the Indian meridian Une, and not in that part of the 
Eastern district of Oklahoma which was formerly the Indian Terri- 
tory. Then follows the prayer that the libelant take nothing and that 
the libel be dismissed. 

In the libel information it is averred : 

"That at the tlme of the seizure of sald above described property by sald 
officer, * » • said property was in the possession of and belng used by 
T. A. Harwell * » » for the purpose of Introduclng, transporting, and 
conveylng from without the state of Oklahoma, Into the eastern part of the 
State of Oklahoma, formerly Indian Territory, splrltuous, vlnous, fermented, 
and Intoxlcatlng liquor, In violation of section 8 of the act of Congress of 
March 1, 1895, and other acts of Congress in such cases made and provided; 
that the sald place where the sald property was selzed by sald offlcers Is and 
was at the tlme of the seizure wlthin the Eastern judlclal district of the state 
of Oklahoma ; and that the introduction and transportation of liquor into saW 
district was at the tlme of the seizure of sald above described property pro- 
hlbited by fédéral statute." 

«Sï=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered DIgeBts & Indexes 
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In vîew of the record in this hearing on the intervention, thèse al- 
légations are to be taken as true. 

Section 2140, Revised Statutes of the United States, as amended by 
Act March 1, 1907, c. 2285, 34 Stat. 1017 (Compiled Statutes, § 4141), 
is as follows: 

"If any superintendent of Indian affalrs, Indlan agent, or subagent, or com- 
manding offlcer of a milltary post, has reason to suspect or is informed that 
any white person or Indian is about to introduce or has introduced any spiritn- 
ous liquor or wine into the Indian country in violation of law, such superin- 
tendent, agent, subagent, or commanding ofBcer, may cause the boats, stores, 
packages, wagons, sleds, and places of deposlt of such person to be searched, 
and If any such liquor is found therein, the same, together vvith the boals, 
teams, wagons, and sleds used in conveying the same, and also the goods, 
packages, and peltrles of buch person, shall be seized and delivered to the 
proper olticer, and shall be proceeded against by libel in the proper court, 
and forfeited, one-half to the informer and the other half to the use of the 
United States; and if such person be a trader, his llcense shall be revoked 
and hls bond put in suit, It shall moreover be the duty of any person in 
the service of the United States, or of any Indian, to take and destroy any 
ardent spirits or wine found in the Indian country, except such as may be 
jntroduced therein by the War Department. In ail cases arising under this 
and the precedlng section Indians shall be compétent wltnesses." 

The Congress by Act March 1, 1907 (34 Stat. 1017), in order to 
enable the Commissioner of Indian Affairs, under the direction of the 
Secretary of the Interior, to take action to "siippress the traffic of in- 
toxicating liquors among Indians," appropriated $25,000 therefor, and 
provided that: 

" * * * The powers conferred by section twenty-one hundred and forty 
of the Revised Statutes upon Indian agents, and subagents, and commanding' 
officers of milltary posts are hereby conferred upon the spécial agent of the 
Indian Bureau for the suppression of the liquor trafllc among Indians and 
In the Indian country and duly authorized deputles worklng under his super- 
vision." Comp. St. § 4142. 

By acts of April 4, 1910 (36 Stat. 271, c. 140), and March 3, 1911 
(36 Stat. 1058, c. 210), additional appropriations were made "for the 
suppression of the liquor traffic among Indians." By Act Aug. 24, 
1912 (37 Stat. 518, c. 388), the Congress made an appropriation "for 
the suppression of the liquor traffic among Indians," and provided: 

"That the powers conferred by section seven hundred eighty-eight of the 
Revised Statutes upon marshals and their deputles are hereby conferred 
upon the chief spécial officer for the suppression of the liquor trafflo among 
Indians [italics mine], and duly authorized officers working under his super- 
vision whose appointments are made or aiiirmed by the Commissioner of 
Indian AHiairs or the Secretary of the Interior." 

Section 788, Revised Statutes (Comp. St. § 1312), is as follows: 

"The marshals and thelr deputles shall hâve, in each state, the same powers, 
In executing the laws of the United States, as the sherifts and thelr deputles 
in such State may hâve, by law, in executing the laws thereof." 

By Act May 18, 1916, c. 125, 39 Stat. 123, and Act March 2, 1917, 
appropriations were made "for the suppression of the liquor traffic in 
intoxicating liquors among Indians." The following excerpt is hère 
set out from said act of March 2, 1917 (39 Stat. 970, c. 146) : 



UNITED STATES V. ONE FOBD FIVE-PASSENGEE AUTOMOBILE 647 

(2B9F.) 

" * ♦ * For the suppression of the trafflc in Intoxicating liquors among 
Indians, $150,000: Provided, tliat automobiles or any ottier veblcles or con- 
veyances used in Introducing, or attempting to mtroduce, Intoxicants into the 
Indian country, or where the introduction ta prohihited hy treaty or fédéral 
statute, whether used by tbe owuer thereof or other person, shall be subjeet 
to tlie seizure, libel, and forfeltnre provided in section twenty-one hundred 
and forty of the Revlsed Statutes of the United States." (Italics mine.) 

Attention is, directed to the language used in the act of March 1, 
1907, to wit, "for the suppression of the liquor traffic among Indians 
and in the Indian country," and each appropriation made thereafter 
carries the language "for suppression of the liquor traffic among 
Indians." 

Obviously it was contemplated that Indians, as termed in said pro- 
visions, would live in territory without what was technically termed 
"Indian country." Such a condition exists in the Eastern district of 
Oklahoma. Parts of said district come within such term "Indian 
country"; some does not. It appe.ars to hâve been the législative in- 
tent that the spécial agent of the Indian Bureau and his duly authorized 
deputies, worliing under his supervision, should hâve the authority to 
suppress such traffic among Indians, whether within the "Indian 
country" or without, provided it was in territory where its introduction 
was prohibited by treaty or fédéral law. Under thèse varions fédéral 
statutes such enforcement officer has the authority to exercise the 
powers of the marshal and his deputies in executing such laws, and 
also that of sheriffs and their deputies in this state. See U. S. v. 
Birdsall, 233 U. S. 223, 34 Sup. Ct. 512, 58 L. Ed. 930; U. S. v. One 
Seven-Passenger Paige Car, 259 Fed. 641 ; U. S. v. One Buick Road- . 
ster Automobile (D. C.) 244 Fed. 961. 

As to the contention that whilst in the Eastern district, but without 
what was formerly the Indian Territory, the car was seized in the 
jjossession of the respondent, with which he was "attempting to" or 
"about to introduce," transport and convey from without the state of 
Oklahoma into that part of the Eastern district of Oklahoma which 
was formerly the Indian Territory, spirituous, vinous, fermented, 
and intoxicating liquor, in violation of section 8 of the act of Congress 
of March 1, 1895 (28 Stat. 697, c. 145 [Comp. St. § 4136b]), and oth- 
er acts of Congress in such cases made and provided, and it was, 
therefore, not within the power of such officer to make such seizure. 
Section 2140, supra, as amended and supplemented by the various acts 
hereinbefore referred to, in efïect provides that, if any duly authorized 
officer "has reason to suspect or is informed that any * * * per- 
son * * * ' is "about to introduce," or "attempting to introduce," 
or "has introduced any spirituous liquor or wine into Indian country 
or where the introduction is prohibited by treaty or fédéral statute, 
whether used by the owner thereof or other person, such automobile 
shall be seized and delivered to the proper officer and be proceeded 
against by libel. * * * " Under this record it is to be taken as 
admitted that such intoxicating liquors were "about to be introduced," 
or that respondent was by means of said automobile "attempting to 
introduce" such liquors, into what was formerly the Indian Terri- 
tory, "where the introduction is prohibited by treaty or fédéral stat- 



648 259 FEDERAL EEPOETEE 

ute." Under this condition the said Brents, as spécial enforcement 
ofGcer for the Indian Bureau, was authorized to make the seizure. 

In Danciger et al. v. Atchison, Topeka & S. F. Ry. Co. (Mo. App.) 
179 S. W. 800,^ the court, af ter referring to said act of March 1, 1907 
and setting eut at length said section 2140, Revised Statutes, said: 

"Now, th© offlcer wto seized the Uquor had a proper and légal commission 
as a deputy spécial agent, and was. In fact, such officer ; and under the two 
statutes above mentioned, If he had 'reason to suspect' that any person is 
'about to introduce' any liquor into the Indian country in violation of law, he 
oould cause the store or place of deposit to be searched, and, If liquor was 
found therein, the same covild be seized, etc. Thls he could do summarily and 
without warrant or process. He was net required to obtaln a writ to authorlze 
him to do so. In Wells v. Maine Stearaship Oo., 20 Fed. Cas. 669, No. 17,401, 
the seizure was without process by an offlcer that should hâve had It, but the 
carrier was held not liable. 

"But plaintiffs say the station was outslde of the Indian country, and 
therefore the officer had no authority to seize the liquor, except in such terri- 
tory, and that, as he had no authority to act outslde of hls territory, he was 
a mère trespasser like any other, and the défendant is liable the same as If it 
had permitted an ordinary trespasser to tal^e It, and a number of cases are 
cited in support of the contention that he had no such authority outside of 
Indian country. In our opinion, they do not décide the précise question hère 
presented. In Bâtes v. Olark, 9.5 U. S. 204, 24 L. Ed. 471, the plaintifEs had 
liquor for sale in thelr store, and the défendants, a captain and lieutenant in 
the United States army, seized It. They were sued by the merchants, and 
defended, not upon the ground that the liquor was about to be introduced 
into Indian country, but on the ground that the place where they found and 
seized it was Indian country ; 1. e., that it had already been introduced, and 
that they had a right to seize it. But the court held that the place was not 
Indian country; consequently the plaintiffs had not introduced any Uquor. 
■ They were not charged wlth attempting or being about to introduce liquor 
into forbidden territory. And, since the store where the liquor was liept 
for sale was not in Indian country, theie could hâve been no foundatlon for 
any claim that they were about to introduce it. The court, at page 209 of 
95 TJ. S. (24 L. Ed. 471), says : 'The plaintiffs below violated no law In having 
the whisky for sale at the place where it was seized.' 

"The case of Clairmont v. United States, 225 U. S. 551, 82 Sup. Ct 787, 56 
L. Ed. 1201, was upon an iudictment for introduclng liquor into Indian coun- 
try. Of course, if the place where the Uquor was seized was not forbidden 
territory, then the défendant could not be convicted, since he had not intro- 
duced it. The court in that case préserves the distinction we are hère dealing 
wlth, since it says on page 555 of 225 U. S., on page 787 of 32 Sup. Ot. 
(56 L. Ed. 1201): 'The indictment charged that the plaintifC in error "did 
then and there wrongfuUy and unlawfully introduce" a quantity of intoxicat- 
ing liquor into, etc. • * * The offense alleged was the introduction of the 
liquor into the réservation, and not "attempting to introduce." ' 

"Again, at page 560 of 225 U. S., on page 790 of 32 Sup. Ct. (56 L. Ed. 1201), 
the court say : 'To repeat, the plalntiff in error was not charged with "at- 
tempting to introduce" the liquor into Indian country, but with the actual In- 
troduction. If having the liquor in his possession on the train on this right 
of way did not constitute such Introduction, It is immaterial, so far as the 
charge is eoncerned, whether or not he intended to take it elsewhere.' 

"In Evans v. Victor, 204 Fed. 361, 122 C. O. A. 531, défendants, who were 
government officers, ^searched plaintlfPs drug store in Muskogee, and plalntiff 
brought injunction to preveut further searches. The défense was that 
Muskogee was in Indian country, and that défendants had reasonable grounds 
to believe that plaintifC kept liquors in his store, and that they had a right 

1 This case was certiûed to Suprême Court of Missouri, wLuse opinion iâ 
reported in 212 S. W. 5. 
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to searcli for them. I-Iere again there was no elaim tliat the storekeeper was 
about to Introduce liquor into Indlan country, but that hls keeping it In his 
store constituted an introduction already effected. Tlie court held that, as 
Muskogee was not in Indian country, of course, the keeping of liquors for 
sale In a store in that city was not the Introduction of them into such for- 
bidden territory. The opinion is dealing only with the facts before it, and as 
the opinion itself says, on page 367 of 204 Fed., on page 537 of 122 C. C. A., 
quoting from Chief Justice Marshall: 'An opinion in a particular case, found- 
ed on its spécial clrcumstances, is not applicable to cases • ♦ • essen- 
tially différent.' 

"The court, in the remarks made In the Victor Case, had in mlnd only the 
facts before it. With référence to those facts, the court could rlghtfully say 
that the offlcers were without authority to act outside of the Indian country. 
That was true when applied to the facts of that case, and besides, was con- 
ceded to be so by the défendants. 204 Fed. 364, 122 C. C. A. 531. So that we 
hâve been cited to no case holding that, where the liquor is stored near tho 
line of forbidden territorj', consigned to persons who live and operate therein, 
as the officer testified they did, and by reason of his expérience with them 
before and his knowledge of their opérations, he had reason to suspect that 
the liquor was about to be Introduced Into the forbidden district, he bas no 
authority to seize, but is powerless to move untll after the intending law- 
breaker, under cover of the night or soine other favorable opportunity, bas suc- 
ceeded in getting it into the district and scatterir.g it among his thlrsty pa- 
trons. If the statute means that the officer eannot seize until after It is in 
forbidden territory, then what is the use or meaning of words 'Is about to intro- 
duce' in the statute? If he can only act within the forbidden territory, then 
he can never seize any liquor that is 'about to be introduced,' sitiee then it bas 
already been introduced. The officer in thls case was not appointed with 
authority limited to a particular district, like a constable to a township or a 
sheriff to a county. He was appointed under the laws of the United States, 
the government of which extends over ail the states as to matters within its 
jurisdictlon. We do not mean to say that an olficer could go anywhere in the 
United States and search for and seize liquor upon the pretext that it was 
about to be introduced into Indian country, but certainly, where a large con- 
signment of it is sent to a point on the edge of a forbidden district, consigned 
to parties living and operating therein, then elther the officer has a right to 
seize it if he suspects it is 'about to be introduced,' or else thèse words in 
the statute mean nothing whatever." 

Fehrenbach Wine & tiquor Co. v. Atchison, T. & S. F. Ry. Co., 182 
Mo. App. 1, 167 S. W. 631, is relied upon by respondent. This case is 
referred to and distingtjished in Danciger v. Atchison, Topeka & S. F. 
Ry. Co., supra. 

United States v. The Cora, 1 Dak. 1, 46 N. W. 503, is also relied up- 
on by respondent. This was decided by the Suprême Court of the ter- 
ritory of Dakota long before the act of March 1, 1907, and subséquent 
législation. If sound as an authority, it has no application hère, on 
account of the subséquent amendments and supplemental législation. 

The demurrer to interpleader's amended answer will be sustained, 
and respondent's demurrer to first amended libel will be overruled. 
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STEVIRMAC OIL & GAS CO. v. SMITH et aL 

(District Court, Et D. Oklahoma. May 1, 1919.) 

No. 2258. 

1. COEPORATIONS ©=3563(1) — UNLAWFUL DIVIDENDS LiABILITT OF DlBECTOBS 

— Action by Receivee — Oklahoma Statute. 

Under Rev. Laws 0kl. 1910, § 1254, prohlbiting directors from making 
dlvldends, except from surplus profits, and providlng that for Its viola- 
tion they shall be Individually "jointly and severally liable to the corpora- 
tion, and to the credltors thereof, In the event of its dissolution," to the 
fuU amount of the capital dlvided, as the provision was construed by the 
Suprême Court of the territory, an action at law cannot be maintained by 
a receiver against directors thereunder for the beneflt of either the cor- 
poration or Its creditors, unless the corporation has been dissolved as pro- 
vided by statute. 

2. Statutes <S=3231 — Oonsteuction — Adoption or Provisions Prbviously 

CONSTHUED. 

A statute of Oklahoma Territory, continued in force by the state Con- 
stitution and afterward carried into the statutes of the state la thelr ré- 
vision by the Législature, carrles with it the construction placed upon it 
by the Suprême Court of the territory. 

3. Corporations <S=>563(1) — Keceivees — Powers — Action to Enfobce Statu- 

toby liabilitt of dxeectoes. 

A receiver for a corporation cannot malntaln an action to enforce the 
statutory liability of of^cers or directors, unless expressly so authorized 
by statute. 

At Law. Action by the Stevirmac Oil & Gas Company against J. 
A. Smith and others. On demurrer to pétition. Demurrer sustained. 

C. R. Thurlw^ell, of Tulsa, 0kl., for plaintiflf. 

Geo. S. Ramsey, of Muskogee, 0kl., and Edgar A. DeMeules and 
Sol. H. Kauffman, both of Tulsa, 0kl., for défendants. 

WILLIAMS, District Judge. Plaintiff, complaining of the défend- 
ants, J. A. Smith, Virgil Hicks, H. H. McFann, S. S. Owen, W. H 
Irvan, and D. H. Salrin, by and through its receiver, Earl Sneed, 
avers: That C. F. Dittman, L. H. Dittman, J. A. Dittman, and the 
C. E. Dittman Oil & Gas Company were and are creditors of said 
plaintiff corporation; that on the 17th day of December, 1912, the 
said C. F. Dittman and J. A. Dittman, as citizens and résidents of the 
state of Pennsylvania, and the C. E. Dittman Oil & Gas Company, a 
corporation organized under the laws of the state of Delaware and 
domiciled in said state, recovered judgment against said plaintiff cor- 
poration in the sum of $9,675, and an additional sum of $200 for costs 
and interest thereon, in the Circuit Court of the United States for 
the Western District of Pennsylvania. That said creditors thereafter, 
on August 22, 1913, caused to be issued an exécution on said judgment, 
which was in due course returned nulla bona. That said creditors on 
October 4, 1913, brought an action on said judgment in the United 
States Court for the Eastern District of Oklahoma, and thereafter 
in due course judgment was rendered in favor of said creditors against 
said plaintiff. That on December 13, 1913, an exécution was issued 

iS=>For other cases see samo topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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out of the United States Court for the Eastern District of Oklahoma 
on said exécution, and in due course same was returned nulla bona. 
Tliat on September 26, 1914, on application of said creditors, this court 
appointed Êarl Sneed receiver of said corporation, and directed him 
to institute any suits necessary for the recovery of sums due said cor- 
poration. That prior to the bringing of said action by the said Ditt- 
mans in the United States Court for the Western District of Pennsyl- 
vania said Dittmans were creditors of and had a valid account against 
said plaintiff corporation, and same was reduced to judgment as above 
recited. That at ail times hereinbefore mentioned the défendants 
knew that said Dittmans were creditors of the said plaintifï corpora- 
tion. That on January 5, 1912, whilst said Dittmans were creditors 
of said plaintiff corporation its said directors, the défendants herein, 
sold and disposed of its property, the same being oil and gas leases as 
described in said pétition. That said leases covered lands located and 
situated in Okmulgee county, said sale being made to J. A. Twichell 
and Emery Myers, of Pittsburgh, Pa., for the sum of $150,000. That 
said sum was paid by said Twichell and Myers, of Pittsburgh, Pa., 
to the said défendants, as officers, agents, and directors of the plaintiff 
corporation. That the said directors passed a resolution directing 
the proper officers to exécute and deliver to said Twichell and Myers 
a valid and légal assignment of ail of said property. That ail of said 
directors were présent at said meeting and voted in favor of such reso- 
lution. That on or about January 15, 1912, said défendants, as directors, 
at a meeting held for such purpose and with the intent and for the 
purpose of defeating said creditors, divided the whole of the proceeds 
realized from the sale of said leases and paid same to the stockholders, 
without reserving a sufficient sum to satisfy and pay the account, 
claim, and judgment of said Dittmans. That the said leases and 
property sold as aforesaid were part and parcel of the capital stock of 
said plaintiff corporation. That said défendants were présent at said 
meeting, when said division of the assets and capital stock, and the 
proceeds realized from the sale of said leases, was made, and partici- 
pated therein, and consented to the division and payment of said sums 
so realized from said sale and a division of its capital stock, then and 
there knowing that the said Dittmans were creditors of said corpora- 
tion, but notwithstanding said knowledge, and with the intent to de- 
fraud, hinder, and delay said Dittmans jfrom realizing on their said 
judgment, held said meeting and made said divisions. That the claims 
of said Dittmans and the said Dittman Oil & Gas Company are the 
only claims outstanding against said plaintiff corporation, and said 
plaintiff has no other property with which to satisfy and pay the same. 
Then follows the prayer for judgment against said défendants for 
the full amount of the capital stock of said company so divided, with- 
drawn, paid out, and reduced, up to the principal sum of $9,675 and 
$200 costs, and interest thereon from a certain day in June, 1912, at 
the rate of 6 per cent., together with a reasonable receiver's fee and 
reasonable attorney's fee for the bringing of said action. 

[1] The défendants insist that this action cannot be maintained by 
the receiver without said corporation first having been dissolved by 
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judgment of a court having jurisdiction of such action. Section 1254, 
Revised Laws of Oklahoma 1910, is as f ollows : 

"The dlrectors of corporations must not make dlvidends except from the 
surplus profit arlsing from the business thereof, nor must they dlvlde, with- 
draw, or pay to the stockholders, or any of them, any part of the capital 
stock ; nor must they create debts beyond their subscribed capital stock, or 
reduce or Increase their capital stock, except as specially provlded by law. 
For a violation of the provisions of this section, the directors under whose 
administration the same may hâve happened (except those who may hâve 
caused their dissent therefrom to be entered at large on the minutes of the 
directors at the time, or were not présent vvhen the same did happen), are, 
in their Indlvidual and private capacity, jolntly and severally liable to the 
corporation, and to the creditors thereof, in the event of Its dissolution, to 
the fuU amount of the capital stock so divided, withdrawn, paid out, or re- 
duced, or debt contracted ; and no statute of limitations is a bar to any 
suit against such directors for any sums for which they are made liable by 
this section. There may, however, be a division and distribution of the 
capital stock of any corporation which remains after the payment of ail 
Its debts, upon its dissolution or the expiration of its term of existence." 

Section 1254 was construed by the Suprême Court of Oklahoma 
Territory in Topeka Paper Co. v. Oklahoma Publishing Co., 7 0kl. 
220, 54 Pac. 455, and Rogers et al. v. Bonnett et al, 2 0kl. 553, 37 
Pac. 1078. The former case was an action against the directors by 
a creditor. The court held that — 

"Before any Uability could be clalmed or set up, or could hâve accrued, so 
that an action could be brought against the défendants for the debts of the 
corporation, the event of its dissolution must hâve already occurred, which, 
as is expressly provlded, • * • could only hâve taken place upon the 
'expiration of the tlme' llmlted by Its articles of corporation, or by the judg- 
ment of a compétent court." 

In the latter case a creditor recovered judgment against the corpora- 
tion, and after exectition returned "nulla bona" a rc-eiver was ap- 
pointed. The receiver recovered judgment against the directors without 
the question being adjudicated by the appellate court. One of the di- 
rectors, however, having paid ofï the judgment, brought an action for 
contribution. On appeal in the subrogation action, the défendant as- 
signed as error that the complaint did not state facts sufficient to con- 
stitute a cause of action, and that his demurrer in the lower court 
covering such objection: 

"That contribution cannot be enforced In this case, since the statute un- 
der which this action Is brought, to wlt, section 10, art. 3, e. 18, St. ot 
Oklahoma of 1890 [identical statute now under considération] provides that 
'directors of corporaticns must not make or create debts beyond their suB- 
scribed capital stock; * » * for a violation of the provisions of this 
section, * * • they are In their indlvidual and private capacity Jolntly 
and severally liable to the corporation and to the creditors thereof In the 
event of Its dissolution, to the fuU amount of the debts contracted.' " 

The court in its opinion then stated: 

"It is hereby provlded that for a violation of its provisions the directors 
shall be liable in their Indlvidual and private capacity, both jolntly and 
severally, to the corporaton and Its creditors. The provision hère made is 
for the benefit of the corporation Itself and its creditors. No relief is at- 
forded by it to the directors, by which the Uability is created, as between 
themselves and against each other, for contribution. If any such relief exista, 
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It must be drawn from the prlnciples of the common law. ïhls suit Is In 
no sensé a suit upon con tract. It Is a suit brought, as the pleadings and 
évidence show, to enforce a llability created by statute. That makes thls 
a case to enforce a pénal llability or penalty. A liabllity created by the 
statute Is in the nature of a punishment for a violation of its provisions, 
and is therefore a penalty for wrongdoing. * * * A penalty or pénal 
sum is a sum of money payable as an equival.ent or punishment for an iu- 
jury. • ♦ * A statute providing that offlcers of certain corporations 
shall be personally llable for the debts of the corporation In case they fall 
to file the annual certiflcates of their condition, imposes a penalty (Mitchell 
V. Hotchkiss, 48 Conn. 9 [40 Am. Eep. 146] ; 3 Williams' Ex'rs [3d Am. Ed.J 
1729; U. S. V. Daniel, 6 How. 11 [12 L. Ed. 323]; and those upon whom the 
penalty is Imposed are in the eye of the law wrongdoers." 

Section 1269, Revised Laws of Oklahoma 1910 (section 993, Ses- 
sion Laws 0kl. 1890), provides for the dissolution of corporations (1) 
by expiration of the time limited by its articles of incorporation; (2) 
involuntary dissolution; (3) voluntary dissolution. 

Section 1270 (section 993, Session Laws 0kl. 1890) provides the ma- 
chinery and manner for a voluntary dissolution: (1) Jurisdiction in 
district court; (2) written application to show that at a meeting of 
the stockholders, duly called, dissolution was resolved by a two-thirds 
vote of the stockholders, and that ail claims and demands against it 
had been satisfied; (3) application to be signed by a majority of the 
board of directors and verified ; (4) the court to require notice to be 
given by publication or posting of such application; (5) objections 
may be filed ; (6) application to be heard, and an order as to dissolu- 
tion; (7) judgment and provision for appeal. 

Prior to the Revised Laws of 1910, no spécifie statutory provision 
obtained as to procédure for involuntary dissolution, other than sec- 
tions 1274 (section 5357, St. 0kl. 1893), 1275 (section 5358, St. 0kl. 
1893), and 1276 (section 5359, St. 0kl. 1893). But in the Revised 
Laws of 1910 is contained section 1271, which provides in détail the 
machinery for an involuntary dissolution: (1) Action to be brought in 
the name of the state, on relation of its county attorney, to forfeit char- 
ter for grounds set out in paragraphs 1, 2, 3, 4, and 5. Section 1276 
pro vides that, when the judgment is rendered as provided in section 
1275, the county attorney shall institute proceedings for appointment 
of receiver to be made by the court rendering the judgment of ouster, 
"said receiver to take an account of its property and make distribution 
among its creditors." 

Section 4982, Revised Laws of Oklahoma 1909,~ provides that a 
receiver has — 

"under the control of the court, power to bring and défend actions in bis 
own name, as receiver; to take and keep possession of the property, to re- 
ceive rents, to collect debts, to compound for and compromise the same, to 
make transfers, and generally to do such acts respectlng the property as 
the courts may authorize." 

^^.The contention on the part of plaintiff is that, the directors being 
"jointly and severally liable to the corporation, and to the creditors 
thereof, in the event of its dissolution." such receiver, without an 
adjudication of dissolution of the corporation, may bring an action 
to recover by virtue of section 1254. However, the holding of the Su- 
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preme Court of Oklahoma Territory is otherwise, and the letter of 
said section appears to be against plaintiff's contention. The statute 
does not read "jointly and severally liable to the corporation, and to 
the creditors thereof in the event of ils dissolution." The words "to 
the creditors thereof" being set off by commas, the clause "in the event 
of its dissolution" limits the clause "jointly and severally liable to the 
corporation," as well as the vi^ords "to the creditors thereof." 

Appleton V. American Malting Co., 65 N. J. Eq. 375, 54 Atl. 454, is 
cited in support of plaintiff's contention. The statute there under con- 
sidération déclares that for the certain prohibited impairment of the 
capital of the corporation the directors shall — 

"be jointly and severally liable at any time wlthin six years to the corpo- 
ration and to its creditors in the event of its dissolution or insolvency to the 
fuU amount of the capital stodi so divlded, withdrawn, paid out or re- 

duced." 

The words "or insolvency" are not contained in section 1254. Then 
the Oklahoma courts hold such statute to be at least pénal in its na- 
ture, whilst that of Nevi^ Jersey is held by its courts to be rather remé- 
diai. Stoltz V. Scott, 23 Idaho, 104, 129 Pac. 340, is also cited by plain- 
tiff. But neither the Idaho nor New Jersey cases can be considered 
hère as an authority, as the Oklahoma appellate court appears to hâve 
settled this question, 

[2] The Constitution in its Schedule continued in force in the state 
section 1254, and that carried with it such prior construction to the 
same effect as if it had been made by the Suprême Court of the state. 
Frick Co. v. Oats, 20 0kl. 473, 94 Pac. 6<S2 ; section 2, Schedule to 
the Constitution (section 366, Williams' Am. Ed.). 

The Législature is required decennially to make provision for revis- 
ing, digesting, and promulgating the statutes of the state. Section 43, 
art. 5, Constitution (section 105, Williams' Am. Ed.). In such revi- 
sion section 1254 was brought into the Revised Code as it was con- 
tained in the Statutes of Oklahoma Territory. In this adoption, the 
lyCgislature was presumed to hâve known the judicial construction 
which had theretofore obtained, and its re-enactment substantially the 
same as it was contained in the former statutes is a législative adop- 
tion of its known judicial construction. 36 Cyc. 1168. 

Such construction of the state statute by the highest appellate state 
court constitutes the rule of décision for this court ; no question of the 
impairment of contract rights or affecting the United States or fédér- 
al Constitution or treaties or rule of commercial or gênerai law being 
involved. 

[3] It appears to be settled by the weight of authority that a re- 
ceiver cannot maintain an action to enforce the statutory liability of 
officers or directors, unless he is specially so authorized by statute. 
Colton v. Mayer, 90 Md. 711, 45 Atl. 874, 47 h. R. A. 617, 78 Am. 
St. Rep. 456; Minneapolis Baseball Co. et al. v. City Bank et al, 
66 Minn. 441, 69 N. W. 331, 38 L. R. A. 415; Runner v. Dwiggins, 
147 Ind. 238, 46 N. E. 580. 36 L. R. A. 645 ; Minnesota Threshing 
Mfg. Co. V. Langdon, 44 Minn. 37, 46 N. W. 310. 

In view of the conclusion that a recovery cannot be had by virtue 
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of section 1254, until after an adjudication of the dissolution of the 
corporation, it is net essential to détermine whether said statute, which 
at least in some aspects has been termed in Rogers v. Bonnett, supra, 
as a pénal statute or law, is pénal in an international sensé so that it 
cannot be enforced in courts of another state or sovereignty. See 
Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123; 
Wisconsin v. Pélican Insurance Co., 127 U. S. 265, 8 Sup. Ct. 1370, 
32 L. Ed. 239; Perkins v. Boston & A. R. Co. (C. C.) 90 Fed. 321. 

In Collins v. Kaw City Mill & Elevator Co., 26 0kl. 641, 110 Pac. 
734, the Suprême Court of Oklahoma quotes with approval the fol- 
lowing excerpt f rom C, R. I. & P. R. R. Co. v. Howard, 7 Wall. 392, 
19 L. Ed. 117, to wit: 

"Equity regards the property of a corporation as lield In trust for the 
payment of the debts of the corporation, and recognizes the rlght of credl- 
tors to pursue U Into whosesoever possession It may be transferred, unless 
it has passed Into tlie hands of a bona flde purchaser; and the rule is well 
settled that stocliholders are not entitled to any share of the capital stocl£ 
nor to any dividend of the profits until ail the debts of the corporation are 
paid. Assets derived from the sale of the capital stock of the corporation 
or of Its property, become, as respects creditors, the substitutes for the 
things sold, and as such they are subject to the same liabilities and restric- 
tions as the things sold were before tlîe sale, and while they remained in the 
possession of the corporation. Even the sale of the entire capital stocli of 
the Company and the division of the proceeds of the sale amoug the stocli- 
holders will not defeat the trust nor Impair the remedy of the creditors, If 
any debts remain unpaid, as the creditors In that event may pursue the con- 
sidération of the sale in the hands of the respective stockholders, and com- 
pcl each one, to the extent of the fimd, to contribute pro rata towards the 
payment of their debts out of the moneys so received and in their hands. 
* * * Moneys derived from the sale and transfer of the franchises and 
capital stock of an incorporated company are assets of the corporation, and 
as such constitute a fund for tlie payment of its debts, and if held by the 
corporation itself, and so invested as to be subject to légal process, the fund 
may be levied on by such process ; but If the fund has been distributed among 
the stockholders, or passed into the hands of other than bona flde creditors 
or purchasers, leaving any debts of the corporation unpaid, the established 
rule in equity is that such. holders take the fund charged vi'ith the trust lu 
favor of creditors, which a court of equity will enforce, and compel the ap- 
plication of the same to the satisfaction of their debts." 

The corporation, through its receiver, may maintain for the benefit 
of the creditors such an action in equity to enforce the trust on such 
corporate funds received hy each stockholder. It follows that de- 
fendants' demurrer to plaintiff's pétition in this action at Izvr to recov- 
er from the défendants as directors of said corporation such penalty 
for the benefit of creditors should be sustained. However, if the 
plaintiff desires to amend said pétition, so as to reach the alleged trust 
funds in the hands of the stockholders and add additional parties, for 
such purpose he will be allowed 30 days. Then this action may be 
transferred from the law side to the equity side of the docket for fur- 
ther considération. Montgomery's Manual of Fédéral Procédure 
(2d Ed.) § 840; equity rule 22 of chapter 37, § 5. 
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BRUNSON et al. v. CARTER OIL CO. 

(District Court, K D. Oklahoma. May 31, 1919.) 

No. 2539. 

1. Mines and Minebai.s ®=79(6) — Oïl and Cas Leases— Construction an» 

EfFECT— UNLESS IdïASE. 

An oU and gas lease for a term of years, but providing that If no well 
Is commenced wlthin one year It shall terminate unless lessee shall be- 
fore the end of the year pay a rental in advance, which sball exteud 
the tlme for commencing a well for anotber year, wlth the same provi- 
sion as to sueceedlng years, under the law of Oklahoma, as settled by dé- 
cision, Is slmply a grant of an option to explore for oil and gas, carrying 
no vested Interest In the real estate ; but, while it gives no right in rem, 
It créâtes a right in personam for such exploration, which, when based 
on a valuable considération, may, In a proper case, be protected in eq- 
uity from forfeiture. 

2. CoNTBACTS <g=3l5(i — Construction — Genebal and Paeticulae Wokds. 

General words in one part of an act or Instrument may be controlled 
and restrained by particular words In another, taken as expressing the 
Intention with more précision. 

3. Specimc Pereoemance <s=57 — Contbacts Bnfobceable— Option. 

An option agreement to convey or renew a lease, without any covenant 
or obligation to purchase or accept, and without any mutuality of rem- 
edy, will be enforced in equity If made upon proper considération. 
4i Mines and Minerals <S=>79(6) — Oil and Gas 1/Easb— Equitable Relief 

AGAINST FoBFEITUKE — MiSTAKE. 

A lessee In an "unless" oil and gas lease, whicb pald a substantial 
considération for an optional right of exploration, with right of renewal 
each year thereafter for ôve years, by paying a yearly rental in advance, 
and which paid the rental for the flrst renewal, and also for the second 
in due time, but through Inadvertence and mlstalie made the second 
payment to the original lessor, as shown by its System of records upon 
which it relied for such purpose, although notified of the transfer of the 
land, when sued for cancellation of the lease hcld entitled to équitable 
relief under Rev. Laws 0kl. 1910, § 2844, providing for relief against for- 
feiture or a loss in the nature of a forfeiture occurring without gross 
négligence or fraud. 

In Equity. Suit by E. L. Brunson and others against the Carter 
Oil Company. On motion to strike answer. Overruled. 

This case is hère on removal from the district court of Stephens 
county, Okl. Plaintiffs, complaining in their pétition, aver that they 
are the owners of a certain tract of land in Stephens county, Okl.; 
that on May 18, 1916, A. C. Flowers and wife, Cordie Flowers, be- 
ing the owners of said tract, executed and deîivered to défendant an 
oil and gas mining lease thereon, said lease being "in considération 
of one dollar in hand paid by the lessee and other valuable considéra- 
tion," and which contained the following provisions : 

"That the lessor, in considération of one dollar ($1.00) in hand paid by the 
lessee, and other valuable considérations, receipt of which is hereby acknowl- 
edged, and the covenants and agreements herelnafter contained, hereby 
grants, bargains and sells ail the oil and gas in and under the land hereln- 
after described, and grants, démises, leases and lets said land, itself unto the 
lessee, its successors and assign.s, for the sole and only purpose of operating ■ 
for and produeing oil and gas tliereon and therefrom, together with rights 

^=»Fcr other cases see same topic & K£!T-NUMBER in ail Key-Numbered Digeats & Indexes 
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of way and servitudes for pipe Unes, téléphone and telegraph Unes, for tanks^ 
power houses, stations and flxtures, for producing and earlng for such prod- 
ucts and housing and boardlng employés, and ail other rlghts and privilèges 
necessary, Incident to or convenlent for the economical opération of said land, 
alone or conjolntly with neighboring land for oil and gas with the right to 
use free oïl, gas or water, but not from lessor's water wells, for sueh pur- 
poses, and with the right of removing, elther during or after the term hereof, 
ail and any property and Improvements placed or erected on the premises by 
lessee, Ineluding the right to pull ail casing; * • * to hâve and to hold 
said lands, and ail rlghts and privilèges granted hereunder to and unto the 
lessee, its successors and assigns, for the term of flve (5) years from the date 
hereof, and as much longer as oil, gas or elther of them shall be produced 
from said lands by lessee in paying quantltles. * * • 

"In considération of the premises, the lessee further covenants and agrées: 

"First To deliver to the crédit of the lessor, free of cost in the pipe Une to 
which it may connect its wells, the equal one-eighth (%) part of ail oil pro- 
duced and saved from the leased premises, as royalty, or, at lessee's élection, 
to pay the lessor for such royalty the market priée prevalling the day the 
ni! is run Into the pipe Une or run Into storage tanks, in which last event 
settlement and payment shall be made by the lessee on the 15th day of each 
month for the royalty so purchased by the lessee during the preceding 
mon th. * * * 

"Third. If no well Is commenced on said land on or before the 19th day 
of May, 1917, this lease shall terminate as to both parties, unless the lessee, 
on or before that date, shall pay or tender the lessor the sum of nlnety ($90.00) 
dollars, In the manner hereinafter provlded, which payment or tender shall 
operate as a rental for twelve months from and after the date last above 
stated, and the same shall also cover the right and privilège In the lessee 
to defer the commencing of said well during said period of months. In like 
manner and upon like payments or tenders the commencement of a well may 
be further deferred for like perlods of the same number of months successlve- 
ly during the entire five-year term of thIs lease. Lessor expressly déclares 
that the down payment or bonus recelved by him for thls lease at the time 
of the exécution thereof Is a good, valld and substantial considération, and 
sufRcient in ail respects to support each and every covenant contalned herein, 
Ineluding speciflcally the option granted the lessee to extend this lease from 
time to time during the five-year term thereof upon the payment or tender 
of the reniais herelnbefore provlded for. Lessee agrées to Immedlately offset 
ail paying oil or gas wells drlUed on lands adjolning this tract, and It Is ex- 
pressly agreed that no Implied covenants regarding the measure of diligence 
to be exercised by the lessee in the drilling of said land dnrlng the original 
five-year term hereof shall be read Into this lease, It being the express agree- 
ment of the parties that the provisions of this paragraph set forth the exclu- 
sive conditions under which the lessee shall hold thls lease for said original 
term of flve years. * • * 

"Fourth. AU reniais due hereunder shall be paid by lessee's check, malled, 
postage prepaid, to lessor at Duncan, 0kl., or to First Nat. Bank of Duncan, 
Ok!., for lessor's crédit on or before the date any such rental shall become 
payable; said bank, by a power irrévocable, Is hereby made the agent of 
lessor to accept ail reniais paid hereunder, and the same shall continue as 
the deposltory of such reniais during the life of thls lease regardless of 
changes in the ownership of said land or said rentals. No change in the own- 
ershlp of said land, or the rentals or royalties due hereunder, shaU affect or 
bind the lessee until such purchaser shall hâve furnlshed the lessee an ab- 
stract of title to such lands, certifled to date, showing as a part thereof the 
title clalmed by such purchaser. • * • " 

That thereafter, on or about the 2d day of April, 1917, said Flow- 
ers and wife granted and conveyed by deed said land to plaintiffs, 
which was duly placed of record; and thereafter, on or about the 
5th day of May, 1918, said deed, with an abstract of title, as provided 
259 F.— 42 
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in said lease, was furnished to said défendant as évidence of plain- 
tiflfs' ownership; that at the time of said purciiase by plaintifïs the 
défendant had an oil and gas lease on said land under the terms of 
which défendant was to pay the lessor, his heirs and assigns, the sum 
of $90 by the 19th day of May, 1918, as rental in lieu of development 
or said lease would terminate on said date ; that said payment was not 
made, and that said lease was then and there terminated. 

Défendant admits the exécution of said oil and gas mining lease, 
but avers that it paid the lessor as a bonus for said lease the sum of 
$540, in cash; that it had drilled no well on said land for oil and 
gas mining purposes, and that by the terms of such lease the delay 
rental accrued thereunder on or before May 19, 1917, in the sum 
of $90; that such sum was paid to the persons entitled thereto before 
said due date; that in order to continue said lease in force beyond 
May 19, 1918, it was necessary for it to pay a rental in the sum of 
$90, and that such rental was not paid or tendered to plaintiffs on 
or before May 19, 1918, but that "through inadvertence and mistake" 
it did pay said rental before saïd May 19, 1918, to the said A. C. 
Flowers and wife, the lessors in said lease, instead of to the plaintiffs. 

Défendant further averred that: 

"During the months of Aprll and May, 1917, It was the owner of more 
than 10,000 leases for oil and gas mining purposes coverlng lands In Okla- 
homa, Kansas, and other states, practically ail of which leases provided for 
the perlodlcal payment of rentals ; that the number of leases upon which the 
défendant pays rentals averaged about 900 per month prlor to April, 1917; 
that during the month of April, 1917, 665 rentals were paid, necessltating an 
expenditure of $61,968.46 ; that it is the practice of the défendant to pay said 
rentals a month in advance of the final date when they may be paid; that 
the great number of payments thus requlred of défendant and the varied 
conditions under which such payments must be made demand a thorough 
and comprehenslve System, Insurlng the payment thereof of the correct 
amount and to the proper parties, and the délégation of the duty of Ueeping 
proper records and of making such payments to compétent and experienced 
clerks qualifled in regard thereto ; that aceordlngly this défendant has ere- 
ated a department designated as the 'Eental Department,' which is in charge 
of compétent and experienced clerks, whose duty it is to make a proper record 
of each lease as secured, and to note on such record the periodical i)ayments 
of rentals required under the terms of the partlcular lease, and showing the 
persons who are entitled to receive such payment; that a separate sheet 
calling for thèse détails Is provided for each lease, and such sheet is then ar- 
rangea in a record according to the calendar months, in order that the )ie- 
cessity f-or the payment of each rental shall be brought to the attentioii of 
said rental department at least one month before the partlcular payment is 
to be made ; that among the détails shown on such sheet is a coluum showing 
the persons entitled to such rental; that when this défendant is advised that 
there has been a change In the ownership of the land covered by any of its 
leases, so that there is a change in the parties who are entitled to reeeive the 
rentals accruing on such lease thereafter to accrue, the clerk in the rental 
department who has charge of such a transaction makes a note on the rental 
sheet to the efCect that the ownership of the land has changed, and the names 
of the new owners are written on such rental sheet, and shown thereby as en- 
titled to receive the rentals thereafter accruing; that owing to the vast 
amount of lands which this défendant has leased there are more than a 
thousaud transactions per year of this character; that, owing to the num- 
ber of leases owned by this défendant, no référence Is had to the original 
file for the purpose of securing the data to make proper rental payments, but 
such data is proeured solely from the rental sheet covering a partlcular 
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lease; that It would be Impracticable to refer In each case to the files, and 
It Is necessary that ail necessary information be placed on such rental sheet 
so tttat payment of reniais may be made without référence to tbe original 
mes." 

Défendant admits that on or before the 5th of May, 1917, plain- 
tiffs mailed to défendant a deed from said Flowers and wife to said 
plaintiffs, and that upon receipt of such deed it wrote a letter to the 
said plaintiffs acknowledging receipt of such deed, and advising them 
that the entry had been noted on defendant's rental sheet showing the 
plaintiffs to hâve acquired such land, and to be entitled to the rentals 
thereafter to accrue, but through inadvertence and mistake of its 
clerk this was omitted to be done. Défendant says that the rental 
which accrued May 19, 1917, had been paid by it to the said lessors 
previous to the receipt of said notice from the plaintiffs that they 
had purchased such land; that upon the receipt by its clerk of said 
deed it intended to change its records so as to show the plaintiffs 
entitled to future rentals, and to pay the same to them, but that 
through inadvertence and mistake of its clerk the same was omitted, 
and no entry was made upon the rental sheet covering such lease 
showing a change of ownership of said land. 

Défendant avers it intended to pay the rental which accrued under 
the terms of such lease on or before May 19, 1918, to the persons en- 
titled thereto ; that a check to cover such rental was prepared April ■ 
15, 1918, for the sum of $90, payable to the order of the First Na- 
tional Bank, for deposit to the crédit of A. C. and Cordia Flowers; 
that such check was prepared by référence to the rental sheet coy- 
ering such lease, and was made to cover payment to the said A. C. 
and Cordia Flowers, for the reason that its clerk had omitted to note 
on said rental sheet the fact that the plaintiffs had purchased such 
land and were entitled to receive the rentals which would accrue after 
défendant had received notice of such transfer; that said check was 
received by said bank on the 20th day of April, 1918, and the sum of 
$90 represented thereby was on such date deposited by said bank to 
the crédit of A. C. and Cordia Flowers as payment of the rental which 
would accrue under the terms of such cil and gas mining lease on or 
before May 19, 1918; that it did not discover such error until the 
22d day of July, 1918, at which time it received a letter from H. B. 
lyockett, attorney at law, at Commanche, 0kl., advising it of such 
fact ; that as soon as possible after the discovery of said error it ten- 
dered to the plaintiffs the sum of $90 to cover the rental which ac- 
crued under the terms of such oil and gas mining lease on May 19, 
1918, and plaintiffs refused such tender. 

Défendant avers that on the date of the accrual of such rental it 
intended to pay the same to the parties entitled thereto, such oil and 
gas* mining lease then being of the value of $900, and at the date of 
the filing of said action it was of the value of $4,000. That the 
plaintiffs hâve been in no way damaged by failure to make such 
payment, and hâve lost nothing by reason of the error above set out, 
•and it then and there tenders into the court for the plaintiffs the sum 
of $90, with légal interest thereon since May 19, 1918, and prays that 
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plaîntîflfs' petîtîon be dismissed, and that défendant be adjiidged to 
be the owner of a valid title to said lease for oil and gas mining pur- 
poses, and that it be decreed to be in full force. 

Bond, Melton & Melton, of Chickasha, 0kl., and H. B. Lockett, 
of Commanche, 0kl., for plaintifïs. 

Jas. A. "/easey, ly. G. Ôwen, and C. M. Oakes, ail of Tulsa, OkI.. 
for défendant. 

WILLIAMS, District Judge (after stating the facts as above). [1] 
It is essential to deterniine whether this instrument was an option, 
or as sometimes denominated a unilatéral contract, subject to a strict 
construction, and forfeitable for failure to comply within the fixed 
time limit. 

Burress et al. v. Diem et ux., 23 0kl. 77 (y, 101 Pac. 1116, was an 
action based on an oil and gas mining lease containing what is known 
as the surrender clause, but was disposed of on the assumption of the 
binding force of such lease without the question of its validity being 
expressly passed on. 

Kolachny v. Galbreath et al., 26 0kl. 772, 110 Pac. 902, 38 L. R. A. 
(N. S.) 451, which was what is commonly termed an "unless lease," 
containing a surrender clause giving to the lessee the right at his 
élection to surrender and terminate the same by serving written no- 
-tice upon the lessor, after which ail Hability on the part of the lessee 
should terminate, was disposed of on a question of practice, but on 
the assumption that the lease was valid. The court there further 
held that such an oil and gas mining lease was simply a grant of a 
right to prospect for oil and gas, no title vesting in the oil or gas 
until such substance was reduced to possession by extracting same 
from the earth, and denominated such lease, following such spécial 
words of description or limitation, as an "incorporeal hereditament." 

In Frank Oil Co. v. Belleview Gas & Oil Co. et al., 29 0kl. 719, 
119 Pac. 260, 43 L. R. A. (N. S.) 487, where what is known as an 
"unless lease" was under considération, it was held that — 

"OU and gas, while in the earth, unllke solid minerais, are not the subject 
of ownership distinct from the soll, and the grant of the oU and gas, there- 
fore, is a grant, not of the oil that is in the ground, but of such a part as the 
grantee may find, and passes nothing except the right to explore for the 
same under the terms of such contract." 

Such lease was there also declared to be an option to explore for 
oil and gas. Giting Kolachny v. Galbreath et al., supra, and Jones v. 
Moncrief-Cook Co., 25 0kl. 856, 108 Pac. 403. In the latter opinion 
(25 0kl. 856, 108 Pac. 403) an option is held to be a unilatéral con- 
tract to be construed liberally in favor of the party that is bound, 
and strictly against the party that is not bound. That rule of con- 
struction was held to apply to oil and gas mining leases in Frank 
Oil Co. V. Belleview Gas & Oil Co. et al., supra, and Superior Oil 
& Gas Co. V. Mehlin, 25 Okl. 809, 108 Pac. 545, 138 Am. St. Rep. 
942. In the former case the action of the lower court, in adjudging 
a forfeiture of the lease upon the failure of the lessee to pay the 
rental for delay in development as stipulated therein, was affirmed. 
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In Duff et al. v. Keaton et al, 33 0kl. 92, 124 Pac. 291, 42 L. R. 
A. (N. S.) 472, the question was whether an oil and gas lease by a 
minor, executed through his légal guardian, for a term of years, is 
such a sale or conveyance of real estate as contemplated by section 
5314, Compiled Laws of 0kl. 1909 (section 6377, Revised Laws of 
Okl. 1910), the conclusion there being that it was not, and that a 
lease for oil and gas mining purposes for a term of years was noth- 
ing more than a chattel real, or a chatte! interestt The holdings in 
Kolachny v. Galbreath and Frank Oil Co. v. Belleview Gas & Oil Co., 
as heretofore referred to, were therein approved. 

In Deming Inv. Co. v. Lanham, 36 Okl. 773, 130 Pac. 260, 44 L. 
R. A. (N. S.) 50, the lease under considération being also an "unless 
lease," containing the surrender clause providing that — 

"Upon the payment of one dollar » ♦ * said lessee shall hâve the right 
to surrender thls lease for cancellation, after which ail payments and liabill- 
ties thereafter to accrue * * * shall become nuU and void," 

— ^the court held that such lease did not bind the lessee to do any- 
thing, and was nothing but an option, preventing the lessor, after re- 
ceiving the bonus or rental for the first year, from leasing the land 
to some one else during such period. 

In Mitchell v. Probst, 52 Okl. 10, 152 Pac. 597, the instrument un- 
der considération was an "unless lease" containing the foUowing pro- 
visions : 

"That If a well Is not drilled on said premises wlthin one year from date 
hereof, then thls lease and agreement shall be nuU and void, unless the party 
of the second part, within each and every year in advance, after the expira- 
tion of the time above mentioned for the drlUlng of a well, shall pay a rental 
of $2.50 per acre for the first year, and $5.00 per acre thereafter for every 
year it Is not canceled, until a well is drilled thereon or until this lease is 
caneeled as hereinafter provlded." 

There the défendants admitted the exécution of the lease ; that they 
had not drilled the well within the year, but averred that the lessor 
had constituted the Central National Bank of Tulsa its agent for the 
collection of rentals, and that they had paid to the Central National 
Bank for the use and benefit of said lessor, on the 7th day of De- 
cember, 1911, the sum of $25, which had been placed to the crédit of 
the lessor. By way of verified reply this was denied by the plaintiff. 
The évidence for plaintiff was that no well had been drilled on the 
land, and no rent paid when due on November 1, 1911, the default 
period ; that plaintiff called at the Central National Bank about the 3d 
or 4th of November, 1911, and was advised that no money had been 
placed there for him, and about December 3d or 4th a like inquiry 
was made, with the same resuit; that on December 7, 1911, défendant 
deposited $25 to the crédit of plaintifif for the rent due on November 
1, 1911, and on December 5, 1912, a deposit of $50 was made in the 
said bank to plaintiff's crédit. There was no évidence to show that 
this money was ever received, or its payment to the bank for plain- 
tiff's benefit ever ratified, or that he knew of it until in May, 1912. 
There was nothing to show that the bank was Probst's agent, except 
the provision in the lease that ail rentals and other payments may be 
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made direct to the party of the first part or deposited to his crédit in 
the Central National Bank. On May 27, 1912, plaintiff served notice 
on lessee declaring the lease forfeited for failure to perform its con- 
ditions. The lessee had never taken possession under the lease. At 
the trial défendants demurred to the évidence, which was overruled. 
They declined to proceed further and judginent was rendered in favor 
of plaintiff. After quoting at length, with approval, from Frank 
Oil Co. V. Belleview Gas & Oil Co., the following excerpt is also 
quoted with approval from Barnsdall v. Owen, 200 Fed. 519, 118 C. 
C. A. 623 : 

"An agreeinfent in the form of a lease for a llmited terra of years, siich as 
thèse were, grantlng the right to explore for gas and ci!, and to retaln that 
found and extracted, is of a peculiar class. The interest of the lessee is 
more like a lieense than an estate In the land itself." 

Further on in the opinion it is said : 

"It is true that in Frank Oil Co. v. Belleview Oas & 011 Co., supra, It is 
Baid: 

" 'Thls eontract having been entered Into prlor to tlie érection of the state, 
section 1118, Compiled Laws of Oklahoma 1909 (Kev. Laws 1910, sec. 968), 
which provides, "Time is never considered as of the essence of a eontract, 
unless by its terms expressly so provided," has no application,' etc. 

"But this statute does not mean that time is never the essence of a eon- 
tract, unless thèse words are used in it. In Cooper v. Ft. Smith & W. R. Co., 
23 0kl. 139, 99 Pac. 784, it is held: 

"'Although it is provided (Wilson's Rev. & Ann. St. 1903, sec. 809) that 
"time is never considered as of the essence of a eontract, unless by its terms 
expressly so provided," no partieular form of expression is required, but it 
must appear from the express provisions contained in such eontract that it 
was the intention of the parties thereto tliat time should be the essence there- 
of.' Ftederal Trust Co. v. Coyle, 34 0kl. 635, 126 Pac. 800; Green Duck Co. 
V. Patterson, 36 0kl. 392, 128 Pac. 703. 

"The language of this eontract is set out above, and, in our opinion, brings 
it within the reasoning of the above citations. 

"Apply the prlnciples settled in thèse cases to the case at bar. The plain- 
tiffs in error had only a lieense to explore the land for gas and oil for the 
time mentioned in the lease, with an option to extend the lieense upon the 
payment of the sums provided In the lease at the time therein set out. The 
plaintifCs in error never took possession, dld nothlng towards exploring the 
land for gas and oil, and failed to secure a prolongation of their lieense by 
making the payment for this privilège at the agreed time. As eonstrued by 
this court in the cases above cited, the légal effect of the eontract was that, 
if a well was not drilled on the land In one year from the date of the eon- 
tract, the agreement should be null and void, but with an option to the plain- 
tiffs in error to continue their lieense under the agreement by paying in ad- 
vance a rental of $2.50 per acre for the flrst year, and $5 per acre there- 
after, until a well was drilled or the lease canceled. They now ask this 
court to change their eontract by allowlng them to pay the sum for the ex- 
tension of the option to some other time than that specitied in the eontract. 
This we canaot do under the évidence in this case. • ♦ ♦ 

"It is also contended by the plaintiffs in error that by providing in the 
lease that the payment might be made to the Central National Bank this con- 
stituted the bank the agent of the lessor, and it was given authority to waive 
the forfeiture by receiving the money after the specifled time. But in our 
opinion there was no question of agency in the matter. The eontract pro- 
vided, for the eonvenience of the parties, that a deposit in the bank to the 
crédit of the lessor should be a sufficient compliance with the eontract. Un- 
doubtedly such a deposit before the right to a forfeiture had accrued would 
hâve been a fulfiUment of the conditions of the eontract, and would hâve pre- 
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vented a forfeiture. But we look In vain for any authority given the bank 
to walve any rights of the lessor. In faet, under the provisions of the côn- 
traet, and in the absence of any other évidence, the bank was only a deposi- 
tory, agreed upon by the parties as a convenient place In whlch to deposit 
the money due the plalntlff, but with no authority to walve any rights of el- 
ther party, or to hlnd either party further than to receive the money when 
paid. If the money had been deposlted In the bank before the expiration of 
the time limlt, It would hâve been a suflielent compllance with the terms of 
the contract ; otherwlse it is not" 

In Re Indian Territory lUuminating Oil Co., 43 0kl. 307, 142 Pac. 
997, it is said : 

"We, therefore, conclude that oil and gas, whlle lying in the strata of 
Mother Earth, from which they are produced, constitute a sort of subter- 
ranean fœra naturea, which, if taxed at ail prior to being reduced to posses- 
sion, must be taxed as real property to the owner of the land under which for 
the time belng they may lie, and cannot be taxed against one who has a 
mère lease or Ucense to go upon the premises, search for, and, if found, tolce 
them away. [Itallcs mine.] Frank 011 Co. v. Bellevlew Gas & Oil Co., 29 
Okl. 719, 119 Pac. 260, 13 U R. A. (N. g.) 487; Kolachny v. Galbreath. 26 
0kl. 772, 110 Pac. 902, 38 L. K, A. (N. S.) 451 ; Carter v. Tyler County, 45 W. 
Va. 806, 32 S. E. 216, 43 U R. A. 725; Kansas Natural Gas Co. v. Bd. of 
Com'rs of Neosho Co., 75 Kan. 335, 89 Pac. 750; Peter.son v. Hall, 57 W. Va. 
535, 50 S. E. 603; Barnes v. Bee (C. C.) 138 Ped. 476; Hughes v. Vail, 57 Vt. 
41 ; State v. South Penn 011 Co., 42 W. Va. 80, 24 S. E. 688." 

The Suprême Court of Oklahoma hère in a unanimous opinion ob- 
viously understood Frank Oil Co. v. Belleview Gas & Oil Ce, supra., 
and Kolachny v. Galbreath, supra, to hold that the leases under con- 
sidération were options for development, and not carrying with their 
exécution a présent vested interest in the real estate. 

In Aggers v. Shaffer et al., 256 Fed. 648, the court said : 

"The lease [there under considération] was for the term of flve years, and 
as much longer as oil or gas was found In paylng quantitles. The lessee 
paid the lessors $120 as considération at the exécution of the lease, and con- 
traeted to drill a well on the promises withln twelve months, or thereafter 
pay the lessors a reniai of $120 per annum, quarterly in advance, until the 
well was commenced. If a well was driven and oil or gas found, the lessors 
were to receive substantial returns therefrom. The lessee had the rlght at 
any time to surrender the lease for caneellatlon upon paylng the lessors one 
dollar, provided he exercised it before bringing any suit or action to enforce 
its terms." 

In McKee v. Grimm et al., 57 Okl. 680, 157 Pac. 308, the court 

said : 

" * * * Parties may so word thelr contract that a failure to commence 
opérations within the time specliied, or to pay the rents, will, ipso facto, 
render the lease null and void, and automatically relieve the lessee of liabill- 
ty; as in Deming Investment Co. v. Lanham, 36 Okl. 773, 130 Pac. 260, 44 h. 
R. A. (N. S.) 50. But to efCect this end it must be expressly stipulated in the 
lease contract that the lease shall become null and void at a certain time, 
unless the lessee beglns opérations or pays the rental stipulated. Under such 
a contract as that, a failure to drUl within the time specifled, or to pay the 
rents stipulated, automatically terminâtes the lease, and releases the lessee 
from any liabiUty. But there is no such provision in the contract under con- 
sidération; and hence that class of cases, construlng contracta which hâve 
such a clause in them, are not applicable to the facts in the case at bar." 

The foregoing defines what is known as an "unless lease," but 
holds that the lease under considération does not come within that 
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class, ît being what is generally termed an "or lease." See, aiso, Cohn 
V. Clark, 48 0kl. 500, 150 Pac. 467, L. R. A. 1916B, 686. 

The holding in Brewster v. Lanyon Zinc Co., 140 Fed. 801, 78 C. 
C. A. 213, that— 

"Although the parties, with the sanction of a gênerai pracHce, denomlnated 
the instrument a 'lease,' strictly speaking it was not such, but was more in 
the nature of a grant in prsesentl of ail the oil and gas in the lands described 
— thèse minerais being part of the realty — with the right to enter and search 
for them, and to mine and remove them when found. * * * Because, how- 
ever, of the désignation glven to the instrument by the parties, it Is hère 
spoken of and treated as a lease. It runs to the lessee, its successors and as- 
signs, is without limitation as to tlme, and plainly shows that it is designed 
to be perpétuai, if the oil or gas shall continue and the lessee and those clalm- 
ing under it shall fulflll its stipulations. True, it was made and accepted 
upon certain conditions, one of which is that the premises may be reconveyed 
at any time at the option of the lessee; but that does not make the estate 
which it créâtes a mère tenaney at wlU within the opération of the common- 
law rule that an estate at the will of one party is equally at the will of the 
other. That rule is without application to a lease for a defined and permissl- 
ble term, but which reserves to the lessee an option to terminate it before 
the expiration of the term. * ♦ • The présent lease Is of this type. It is 
essentially one in perpetuity. Such a term Is perraissible in the state of Kan- 
sas, where the création of leaseholds in real property is almost entlrely a 
matter of contract between the parties. » • » The option reserved to 
the lessee was not designed to couvert the estate, as otherwise defined, into a 
mère tenaney at will, or to make it determinable at any time at the option of 
the lessor. The lease expresses the intention of the parties, and, no rule of 
law forbidding, that intention is eontrolUng," 

— is in harmony with Kolachny v. Galbreath and Frank Oil Co. v. 
Belleview Gas & Oil Co. The following excerpt from Kolachny v, 
Galbreath : 

"The lease relied upon by the plaintiff does not vest in him the title to the 
oil and gas in said land, and is not a grant of any estate thereln, but is sim- 
ply a grant of a rlght to prospect for oil and gas, no title vesting until such 
substances are reduced to possession by extracting same from the earth — an 
incorporeal hereditament," 

— would hâve been more accurate or spécifie had it closed by saying, 
"being at most an incorporeal hereditament." 

[2] General words in one part of an act or instrument may be con- 
troUed and restrained by particular words in another, taken as ex- 
pressing the intention with more précision. It is a well-recognized 
principle of statutory construction, not only with respect to pénal 
statutes, but also as to those aflfecting only civil rights and duties, 
that where words particularly designating or describing spécifie acts 
or things are followed by and associated with words of gênerai im- 
port, comprehensively designating acts or things, the latter are to be 
deemed to hâve been used not in the broad sensé which they might 
bear if standing alone, but as related to the words more specifically 
defining and particularizing as to matters to which they pertain or re- 
late. Lewis' Sutherland, Statutory Construction, vol. 2 (2d Ed.) §§ 
348, 422. 

In Kolachny v. Galbreath et al., supra and Frank Oil Co. v. Belleview 
Gas & Oil Co. et al., supra, there was no offer in the bill of equity 
for injunction to waive what is known as the provision for the sur- 
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Tender clause which was contained in said lease. 21 Am. & Eng. 
Ency. of Law (2d Ed.) p. 292, and authorities cited in footnote 2. 

In Pucini et al. v. Bumgarner (0kl.) 175 Pac. 537, it was held that 
where the surrender clause in an oil and gas lease provides that such 
surrender clause and the option therein contained shall cease and be- 
come absolutely inoperative upon the institution of any suit by the 
lessee to enforce the lease or any of its terms, or to recover possession 
of the demised lands or any part thereof , against the lessor, his heirs, 
successors, and assigns, and such condition is supported by a suffi- 
cient considération, that said provision is valid and binding, and that 
when lessee or his assigns files suit to enjoin the releasing of said 
premises for oil and gas mining purposes, or further interfering with 
lessee's rights under the said lease, said so-called surrender clause 
becomes inoperative, and the lessee thereby becomes bound to perform 
the covenants of the lease, and that équitable relief will be granted 
to protect lessee's rights under said lease 

Brennan et al. v. Hunter et al. (0kl.) 172 Pac. 49, was neither an 
"unless" nor an "or" lease. 

"The lease to Hunter and associâtes was dated February 18, 1914, and re- 
qnired the lessees to commence development within 90 days thereafter. The 
lease did not contaln a provision for delay in development by the payrtent of 
rentals such as is usually contained In oil and gas leases." 

In the opinion it is said: 

"In this case possession was delivered to them and opérations commenced, 
and a well drilled in which gas was found in paying quantities, and the les- 
sees thereby acquired a vested, though limited, estate in the lands for the 
purposes named in the lease, and are entltled to be protected in the exercise 
of their rights aceording to the terms and conditions of thelr contract, un- 
less the lease has been forfeited for a violation of some of its terms, or has 
been abandoned by them, neither of which contingencies has occurred ac- 
eording to the flndings of the court." 

In Hill Oil & Gas Co. v. White et al, 53 0kl. 748, 15/ Pac. 710, 
after citing with approval the cases of Kolachny v. Galbreath et al., 
Frank Oil Co. v. Belleview Gas & Oil Co. et al., and DuÉf et al. v. 
Keaton et al., the Suprême Court of Oklahoma declared — 

^'that contracts unperformed without suffleient considération which are op- 
tlonal as to one are optional as to both, and speeiflc performance thereof will 
not be awarded." 

In Superior Oil & Gas Co. v. Mehlin, 25 Okl. 809, 108 Pac. 545, 
138 Am. St. Rep. 942, the court said: 

"The gênerai rule in such cases is that contracts unperformed, optional as 
to one of the parties, are optional as to both." 

Whatever may be the subject-matter in contemplation, the contrat 
called an option transfers from the one party to the other no titl'*,' 
thereto. It thus difïers from an executed contract for the sale of 
■ property by which title to the thing sold is transferred. Vol. 21, Am. 
& Eng. Ency. of Law (2d Ed.) p. 925 ; Hart v. Hart, 22 Barb. (N. Y.i 
609; Noël v. Barrett, 18 Okl. 304, 90 Pac. 12; Welch v. Bohart 
40 Okl. 439, 135 Pac. 1065 ; In re Ind. Ter. Illuminating Oil & Gas Co.. 
supra. 
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While an option transfers no rights in rem, it does create rîghts in 
personam. This so-called property is the right which the one ac- 
quires of the performance of certain acts which the latter has under- 
taken to perform upon the request of the former. The right thus 
acquired is exclusive, and is one of which he may not be deprived 
without his consent. Ramsey v. West, 31 Mo. App. 676; Kellow v. 
Jory, 141 Pa. 144, 21 Atl. 522; Northwestern Wheel, etc., Co. v. 
Milwaukee Electric St. R. Co., 94 Wis. 603, 69 N. W. 371 ; Nevitt 
V. McMurray, 14 Ont. App. 126; 21 Am. & Eng. Ency. of Law (2d 
Ed.) p. 925. 

The right, under an unperformed contract executed for a valuable 
considération, to enter upon the land and begin development or com- 
plète development in a limited period constituting a unilatéral con- 
tract amounting to an option, whilst a vested property right, does not 
carry any vested interest in the land. When a party, by virtue of said 
contract, enters upon the land and begins development in accordance 
with the option, it becomes a bilatéral contract, and then and there 
an interest in the premises vests. In lieu of such development, the 
delay rental may be paid and the option contract kept alive. 

[3] _^ Hère the contract is based upon a sufficient considération, and 
the parties are compétent. It is definite in its terms, and free from 
fraud, and is not against public policy. A giver of an option has 
often sought, and sometimes successfully, to resist performance by 
urging that, as the party holding the option could not be compelled to 
exercise it affirmatively, it would be inéquitable to require perform- 
ance by the other. In a majority of the more récent cases the courts 
hâve recognized the plea only to overrule and disallow it. It is now 
clearly recognized law that spécifie performance will not be refused 
on such ground. An option agreement to convey or renew a lease, 
without any covenant or obligation to purchase or accept, and with- 
out any mutuality of remedy, will be enforced in equity if itis made 
upon proper considération, or forms part of a lease or other con- 
tract between the parties that may be the true and proper considération 
for it. 21 Am. & Eng. Ency. of Law (2d Ed.) p. 928. 

The instrument under considération in Brown et al. v. Wilson et al. 
(Okl.) 160 Pac. 94, L. R. A. 19I7B, 1184, îs what is generally termed 
as an "or lease," under which the lessee was bound (1) to drive a 
well in a fixed time, or (2) to pay each year or each quarter during 
the term of five years a stipulated amount, payments to be made in 
advance until a well is commenced, or (3) surrender ail rights there- 
under by giving notice and paying a stipulated sum. 

The only option in such an instrument is that to surrender or cancel 
the lease, the lessee otherwise being bound to develop or to pay. On 
account of this option or surrender clause, the majority of the court 
in that case held that the contract, being optional as to one, was op- 
tional as to both parties, and the équitable relief sought would not. 
be awarded. The only prior Oklahoma cases that gave semblance of 
support to that holding was Hill Oil & Gas Co. v. White et al. and 
Superior Oil & Gas Co. v. Mehlin. 

In Kolachny v. Galbreath and Frank Oil Co. v. Belleview Gas & 
Oil Co. spécifie performance was refused not on the ground that the 
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contract was altogether an option, but on account of the supplemental 
option to terminate or cancel the contract at any time, even after the 
court had granted a spécifie performance at the instance of the optionee, 
The court said : 

"A court of equlty wlU not do a vain and useless thing by rendering a de- 
cree settUng the rights of parties whlch one of them may set aslde at his 
wlU." 

In Northwestern Oil & Gas Co. v. Branine et al. (0kl.) 175 Pac. 
533, where an "or lease" was under considération, while not expressly 
so, in efïect modified Brown v. Wilson, supra, wherein it is said : 

"(1) It Is agreed that the sole question presented is whether the présence 
of a surrender clause In the lease, whereby the lessee might, on the paymeut 
to lessors of the sum of $2, surrender said lease and relieve itself froni any 
further liability thereunder, render the lease unilatéral and voldable for 
want of mutuallty, and conferred a eorresponding right on the lessors to ter- 
minale said lease at will, and refuse to accept rentais when tendered, though 
tendered in strict conformlty with the terms of the lease. 

"Plaintiffs rely on the case of Brown v. Wilson [0kl.] 160 Pac. &4, I>. K. A. 
191TB, 1184, and concède that, if the décision in that case does not govern 
hère, the judgment of the trial court in plalntifC's favor, canceling the lease, 
should be reversed and the cause remanded. 

"At the time the lease was executed it was not certainly known whether 
oil and gas, or elther of them, would be found upon the premlses, and the 
development thereof would naturally be attended with the hazards incident 
to the development of unproven territory. Should a failure resuit, the loss 
would be borne wholly by 'the lessee, while, on the contrary, should develop- 
ment prove successful, the lessor, without having run any ri^ incident to the 
exploration, would receive a substantial part of the proceeds from the oil and 
gas produced therefrom. With this situation in the minds of the parties, it 
was one of the stipulations in the lease that If a well should not be com- 
menced wlthin 12 mouths from the date thereof the lessee should hâve the 
right to delay opérations by paying to the lessors $40 per quarter. The lease 
itself is couched in plaln and unambiguous language, and there is no claim 
made of any fraud, déception, or unfair dealing by the lessee in procuring it 
There is no légal impediment shown which would prevent the parties from 
entering into any contract which they saw fit, nor from expressing it in lan- 
guage of their own choice; and under thèse circumstances it is the duty of 
the court to give efCect to the meaning and intention of the parties as ex- 
pressed in the language of the contract, and the court has no right to make a 
contract for the parties différent from that actually eutered into by them. 
Section 949, Rev. L. 1910 ; Cohn v. Olark, 48 Okl. 500, 150 Pac. 467, L. R. A. 
1916B, 686." 

In Rich V. Doneghey (Okl.) 177 Pac. 86, what is termed an "or 
lease" was under considération, which was a lease — 
"for a term of flve years, * » • and as long thereafter as oil or gas or 
either of them is produced from said land, • * • said lease providlng 
for stipulated royalty out of the oil and gas discovered and reduced to pos- 
session when so discovered and reduced to possession, the lessee agreeing to 
complète a well on said premlses wlthin six months or pay at the rate of $15 
for each additlonal month such completion is delayed beyond said six months' 
period." 

Said lease also provided that the lessee — 
"shall hâve the right at any time, on the payment of $1, • ♦ • to sur- 
render this lease for cancellation, » • * provided that this surrender 
clause, and the option therein reserved to the lessee, shall ceasé and become 
absolutely inoperative immedlately and concurrently with the institution of 
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any mit In any oonrt of law or equlty by the lessee to enforce this lease, or 
any of its terms, or to recover possession of the leased land or any part 
thereof." 

Hère the lease was held to be a grant to explore for oil or gas un- 
derlying the grantor's land, to the grantee and his heirs and assigns 
forever, carrying an interest in the premises. This being an '"or 
lease," the same as was under considération in Northwestern Oil & 
Gas Co. V. Branine,. supra, and Aggers v. Shaffer, supra, said hold- 
ing is not an addition to or extension or modification of the rules laid 
down by the Suprême Court of Oklahoma in the cases herétofore re- 
ferred to, to wit: Kolachny v. Galbreath et al.; Frank Oil Co. v. 
Belleview Gas & Oil Co. et al. ; Dufï et al. v. Keaton et al. ; Deming 
Inv. Co. V. Lanham ; Mitchell et al. v. Probst. 

In Frank Oil Co. v. Belleyiew Gas & Oil Co., supra, a distinction 
between an "or" and an "unless" lease is specifically recognized, where- 
in the court said: 

"We hâve been unable to flnd a single case where a court of chaneery or- 
dered the spécifie performance of a lease at the instance of a lessee where 
there had been no development, and the lease provided only that it should 
be forfeited unless the lessee paid a certain sum of money for delay, such 
contract being merely optional; but, where the contract provided that there 
should be certain development, or the lessee should pay a certain spécifie sum 
of money, then, in the event of delay or failure of development, an obligation 
was incurred on the part of the lessee to pay a certain sum of money." 

In'Carter Oil Co. v. Popp et ux. (0kl.) 174 Pac. 747, not being 
disclosed as to whether it was an "or" lease or an "unless" oil and gas 
mining lease, it was held, where the land attempted to be leased was 
a homestead, the wife must join with the husband. But that is im- 
material as to whether it was an "unless lease," to wit, a unilatéral 
option, not vesting an interest in the premises, or an "or lease," vesting 
an interest in the premises ; for when possession is taken and develop- 
ment commenced or completed as stipulated, the option would ripen in- 
to a bilatéral contract. It would be just as essential for the wife to join 
in a lease in fact an option which, when complied with by the lessee, 
.would ripen into a vested right in the premises, as it would in the lease 
that is not an option, and carrying with its exécution a vested right 
in the premises. 

In Eldred et al. v. Okmulgee toan & Trust Co., 22 0kl. 742, 98 
Pac. 929, an oil and gas mining lease was brought within the act of 
April 21, 1904, removing restrictions upon an aliénation of land of 
ail allottees of the Five Civilized Tribes who were not of Indian blood, 
except minors and except as to homesteads. See, also, Parker v. Riley, 
243 Fed. 42, 155 C. C. A. 572. When possession was taken of the 
land, and drillîng was commenced or completed as stipulated, the lease 
ceased to be a unilatéral option, but then became a bilatéral contract, 
and vested an interest in the premises, and was a completed aliénation. 

For the same reasons in Hoyt et al. v. Fixico (Okl.) 175 Pac. 517, 
it was necessary for such a lease to be approved by the county court 
under section 9, Act of Congress May 27, 1908, c. 199 (35 Stat. 315). 

The grant to lessee in the case at bar was also for the "purpose of 
operating for and producing oil and gas thereon and therefrom, to- 
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gether with rights of way and servitudes for pipe lines, téléphone and 
telegraph lines, for tanks, powerhouses, stations, and fixtures, for 
producing and caring for such products, and housing and hoarding 
employés, and ail other rights and privilèges necessary, incident to, 
or convenient for the economical opération of said land." It must 
be borne in mind that this lease was an option, and that such option 
was unilatéral, and that it did not become bilatéral until development 
commenced, and then such rights as herein outlined vested. 

Barker v. Campbell-Ratclifï Land Co. (0kl.) 167 Pac. 468, L. R. A. 
1918A, 487, said : 

"In thèse cases [referrlng to Kolachny y. Galbreath and Frank Oil Co. v. 
Belleview Gas & Oil Co.] this court held the leases in question to be a license 
to go upon the land and explore for oil and gaa; that, owing to the nature of 
oil and gas, they are not subjects of sale in place under the land, so as to pass 
title and support an action of ejectment. The exception in the deed in ques- 
tion hère gives the défendant the right to go upon the land for the purposes 
of exploring for oil, and it is admitted that Hoskins ha s produced oil in pay- 
ing quantities, and the caneellation of his lèase and his exclusion from the 
premises are the purpose of this suit. 

"Under the weight of authority, the rlght to go upon the land for the pur- 
pose of prospecting and taking therefrom the oil and gas is a proper subject 
of sale, and may be granted or reserved. The title to the oil and gas becomes 
perfect, when discovered and reduced to actual possession. The real subject 
of the exception and réservation in the deed hère was the right to enter 
upon the land for the purpose of taking possession of the oil by mining and 
boring for the same." 

Such right or interest did not vest until the option became a bilatéral 
contract. 

In Lindlay et al. v. Raydure (D. C'.) 239 Fed. 928, is an elaborate 
and exhaustive opinion as to the so-called surrender clause, where the 
Oklahoma and Illinois cases are ref erred to, wherein it is stated that 
in Kolachny v. Galbreath et al. it was held in efifect a court of 
equity would not, under the facts in that case, grant relief in an "un- 
less lease," and said: 

"It followed the Suprême Court of Illinois, which, as we shall see, holds 
that an oil and gas lease with a surrender clause is valid at law, and not 
subject to caneellation in equity, but because thereof refuses to grant any re- 
lief in equity to the lessee against the lessor, which position it bas taken on 
the assumption that such a suit is one for the spécifie performance of a con- 
tract." 

Under thé Illinois rule as interpreted by the Suprême Court of the 
United States in Guffey v. Smith, 237 U. S. 101, 35 Sup. Ct. 526, 
59 L,. Ed. 856, an oil and gas lease in that case carried a présent vest- 
ed freehold right or interest in the premises which was taxable in 
that State, as real property; citing Bruner v. Hicks, 230 111. 536, 82 
N. E. 888, 120 Am. St. Rep. 332; Watford Oil & Gas Co. v. Ship- 
man, 233 111. 9, 84 N. E. 53, 122 Am. St. Rep. 144 ; Poe v. Ulrey, 233 
m. 56, 84 N. E. 46; Ulrey v. Keith, 237 111. 284, 86 N. E. 696; 
People V. Bell, 237 111. 332, 86 N. E. 593, 19 L. R. A. (N. S.) 746, 15 
Ann. Cas. 511; Daughetee v. Ohio Oil Co., 263 111. 518, 105 N. E. 
308. 

The lease under immédiate considération in Guffey v. Smith, supra, 
is what is known as an "or lease." None of the leases under con- 
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sîderation in the Illinois cases cited in Gufifey v. Smith corne within 
the class known as an "unless lease." 

In Cortelyou v. Barnsdall, 236 111. 138, 86 N. E. 200, the lease pro- 
vides : 

"That the lessor hereby grant unto lessee for the terrn of three (3) years 
(and so long thereafter as oil or gas Is produced from the land leased aud 
royalty and rentals paid by lessee therefor) the exclusive rlght to mine for 
and produce petroleum and natural gas froni and the possession of so mueh 
of eighty (80) acres of land, * * » with the rlght to use water and gas 
(if found) for the necessary engines, and to remove ail machinery, tixtures, 
etc., placed by lessee on the premises. * * * Thls lease Is to be null and 
vold and no longer binding on either party if a well Is not cominenced on this 
block of 1,000 acres within twelve months from this date, unless [itallcs 
mine] the lessee shall thereafter pay annually to lessor twenty-flve cents per 
acre per year for each year's delay In commencing said well. Each payment 
to extend the time for completion for one year. A deposit to the crédit of 
lessor in Oblong Bank, Oblong, 111., to be a good payment of any money on 
this lease. * * • Ail grants and covenants to extend to the heirs and 
assigns of the parties hereto. lessee to bury ail pipe Unes below plow depth 
when requested." 

In the opinion it is said : 

"After appellees notified Seybert that they had elected to revote the option 
[Itallcs mine] given by the lease, the appellants, as averred by their answers 
and shown by the proof, within 12 months from the date of the lease made 
tender of the 25 cents per acre therein specified for extending the time for the 
completion of the contract. * * • 

"Of the questions whicb are open for our considération the Initial one is, 
was Seybert in fact bound to do anything whatever under the option [itallcs 
mine] agreement? If not, as he had not paid anything for the option [Itallcs 
mine], had not acted on the agreement, and had not, after It was signed, 
bound himself to accept the option [italics mine], appellees were at liberty to 
avoid the undertaking." 

In Illinois Kaolin Co. v. Goodman et al., 252 111. 99, 96 N. E. 867, 
the holding in Cortelyou v. Barnsdall is reaffirmed. In . Illinois an 
"unless lease" is regarded as an option. The lease in Guffey v. 
Smith, which was an "or lease," bound the lessee to complète a well 
on the premises within nine months after the date of the lease, or to 
pay at the rate of 25 cents per acre per year, quarterly in advance, 
for the additional time the completion of a well is delayed beyond the 
nine months. The lease also contained the surrender clause to the 
effect that upon the payment of $1 at any time the lessee, his heirs 
or assigns, shall hâve the right to surrender this lease for cancella- 
tion, after which ail payments and liabilities thereafter to accrue there- 
under shall cease and détermine. 

It was there (Gufïey v. Smith) held that injunctive relief should be 
awarded to protect a présent vested leasehold, amounting to a free- 
hold interest, from continuing an irréparable injury calculated to ac- 
complish its practical destruction. In the opinion it is said : 

"It is settled by the décisions of the Suprême Court of Illinois that an oil 
and gas lease like that of the complainants [italics mine] passes to the lessee, 
his heirs and assigns, a présent vested right — 'a freehold interest' — in the 
premises, that this interest is taxable as real property, and that the clause 
giving the lessee an option to surrender the lease at any time is valld, does 
not create a tenancy at wlU, or give the lessor an option to compel a surren- 
der, and does not make the lease vold as wanting in mutuality." 
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Guffey V. Smith has no such application to an "unless lease" as 
construed by the Suprême Court of Oklahoma. 

[4] Section 2844, Rev. Laws 0kl. 1910, provides that: 

"Whenever, by the terms of an obligation, a party thereto Ineurs a forfei- 
ture, or a loss in the nature of a forfeiture, by reason of his failure to comply 
with Its provisions, he may be relieved therefrom, upon making full compen- 
sation to the other party, except in case of a grossly négligent, willful, or 
fraudulent breach of duty." 

The answer avers that the lessee paid the lessor as a bonus the 
sum of $540 in cash ; that the first annual delay rental in the sum of 
$90 vk^as paid ; and that the second was transmitted as herein dis- 
closed. The lessee does not state in its answer that it intends to or 
binds itself to develop, but it is bound by the terms of its contract 
either to develop or pay the rental by a fixed time, in order to avoid 
a forfeiture, and this, according to the averments of its answer, it 
attempted to do. The question is, shall it be relieved under the facts 
from the forfeiture? 

A mistake of fact is a mistake not caused by the neglect of a légal 
duty on the part of the person making the mistake, and consisting in 
(1) an unconscious ignorance or forgetfulness of a fact past, or (2) 
belief in the présent existence of a thing material to the contract 
which does not exist, or in the past existence of such a thing which 
has not existed. Section 908, Rev. Laws, Okl. 1910. 

The lessee had a reasonable and approved System or plan for ac- 
counting and bookkeeping and for the conduct of its business under 
which the mistake occurred. The option and privilège and right con- 
tained under the "unless lease," although not carrying an interest in 
the premises until the lessee had gone upon the land and reduced it to 
possession and commenced development, is a property right, a vest- 
ing right in personam, and the lessee, under a proper case, is entitled 
to be relieved by equity from a forfeiture. 

In James on Option Contracts (1916 Ed.) § 862, it is said: 

"In option contracts courts view any delay in élection, beyond the flxed 
option time, with strietness, since, as it Is sald, it is optlonal with the op- 
tlonee whether or not he will elect, and that in the meantime the optlonor is 
bound. But ♦ * * the gênerai rule is subject to the qualification that 
courts of equity may and do gran^ relief to an optionee in default in cases 
where the delay or failure Is attrlbutable to inéquitable conduct on the part 
of the optlonor amounting to estoppel, or where there is mistake or some 
other équitable ground for Involving its jurisdiction, or where there has been 
provldential intervention." 

The lease in the case at bar does not contain what is known as 
the surrender clause; but even if it did, and also contained the ad- 
ditional clause providing that such surrender clause, or the option 
therein contained to so surrender, shall cease and become absolutely 
inoperative by the institution of any suit by lessee or his assigns to 
enforce the lease or any of its terms, or recover possession of the 
demised lands or any part thereof against the lessor, his heirs, suc- 
cessors, or assigns, and such condition was supported by sufficient 
considération, it would be entitled in a proper case to spécifie per- 
formance. Pucini V. Bumgarner, supra. 
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Under the averments of defendant's answer a valîd option îs dis- 
closed as having been executed based on a sufficient considération, and 
under which certain development was to be made under a forfeiture 
provision. 

Jn plaintiffs' pétition it is alleged that about May S, 1918, the deed, 
with an abstract of title to said land as provided in said lease, was 
fumished to the défendant as évidence of plaintiffs' ownership. 

In defendant's answer it is averred that about May 5, 1918, plain- 
tiffs mailed to it a deed from the lessor and his wife, and that upon 
receipt of such deed it wrote a letter to the plaintiffs acknowledging 
receipt thereof, and advising that it had made entry upon defendant's 
rental sheet, showing plaintiffs to hâve acquired such land, and to be 
entitled to the rentals thereafter accruing, but, through inadvertence 
and mistake of its clerk, this entry was oraitted. Said deed was 
executed by the lessor in favor of plaintiffs on May 19, 1916, and 
filed for record on February 10, 1917. In apt time before May 19, 
1917, $90 was transmitted in accordance with the contract to the 
original lessor. Obviously the plaintiffs received this sum of money 
prior to May 5, 1917. The évidence of title was sent by plaintiffs to 
the défendant on said date. But for the clause in the lease providing 
no change in the ownership of said land, or the rentals or royalties due 
hereunder, shall effect or bind the lessee until such purchaser shall 
hâve furnished the lessee an abstract of title to such lands, certified 
to date, showing as a part thereof the title claimed by such purchaser, 
the transmittal to the bank for the benefit of the original lessor would 
hâve been a literal compliance with said option by défendant. Frank 
et al. v. Stratford-Hancock et al, 13 Wyo. 11, 77 Pac. 134, 67 L. R. 
A. 571, 110 Am. St. Rep. 963. 

The défendant mailed this check to the bank on the 20th day of 
April, 1918, it being due on May 19, 1918. 

In Frank Oil Co. v. Belleview Gas & Oil Co. et al., supra, it was 

said: 

"There is no question In this case as to the miscarriage of the check by 
mail, or the lessee thereby being prevented by an unavoidable casualty or 
misfortune from maklng such payaient" 

Défendant has shown itself "ready, desirous, prompt, and eager," 
and acted within tlie fixed option time! Wilkins v. Evans, 1 Del. Ch. 
156. If plaintiffs had made inquiry at the First National Bank at 
Duncan, as they probably did in 1917, they would probably bave re- 
ceived the remittance in time in May, 1918. At any rate, the original 
lessor, if he received the money from the bank, could receive it only 
for the benefit of tlie grantee. 

In cases of judgment by default rendered against a party on ac- 
count of unavoidable accident or misfortune, such party being free 
from f ault or négligence, the courts hâve awarded relief. McLaugh- 
lin et al. v. Nettleton, 25 0kl. 319, 322, 105 Pac. 662; C, R. I. & P. 
Ry. Co. V. Eastham et al., 26 0kl. 605, 110 Pac. 887, 30 L,. R. A. 
(N. S.) 740. 

The motion to strike defendant's answer will be overruled. 
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UNITED STATES v. FRICKB. 
(District Court, S. D. New York. April 25, 1919.) 

1. Tbeason <g=>13 — Offenses— Conviction. 

Before the jury can find défendant guilty of treason they must déter- 
mine that under the évidence treason has been commltted by défendant 
beyond a reasonable doubt. 

2. Treason <®=3lO — Offenses — Allegiance. 

AVithin Const. art. 3, § 3, Or. Code, § 1 (Comp. St. § 10165), denouncing 
the offense of treason, every citizen of the United States, whether by 
birth or naturalization, ovyes allegiance to the United States, and If such 
a citizen adhères to Ihe enemies of the United States, giving them aid 
and comfort, he Is guilty. 

3. Tbeason <S=6 — Offenses — "Enemies." 

On dedaratiofi of a state of war between the United States and Ger- 
many, subjects of Germany became enemies of the United States, and re- 
mained enemies during the contlnuance of war, within Const. art. 3, § 3, 
Cr. Code, § 1 (Comp. St. § 10165), denouncing as treason the adhering to 
tlie enemies of the United States and giving them aid and comfort. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Enemy.] 

4. Treason <S=6 — Offenses — Giving Aid and Comfort. , 

Within Const. art. 3, § 3, Cr. Code, § 1 (Comp. St. § 10165), denouncing as 
treason the adhering to the enemies of the United States, giving them aid 
and comfort, any American citizen who commits an act which wealiens, 
or tends to wealsen, the power of the tlnited States to resist or attaclc Its 
enemies, is giving them aid and comfort; and where, after déclaration 
of war with Germany, défendant harbored or concealed the Identlty of a 
Itnown Gerraan spy, or supplied him with funds, or attempted to assist him 
In any way to carry ont his mission, he Is guilty. 

6. Treason iS=>3, 6 — Offenses — Giving Aid and Comfort. 

In determlning whether défendant, who was charged with treason in 
adhering to and giving aid and comfort to enemies of the United States, 
was guilty, the question of intent is a vital ingrédient of the crime; and 
though he assisted an enemy alien, whom he lînew to be such, he is not 
guilty where he intended merely to assist him as an Individual, and not 
to give aid and comfort to enemies of the United States. 

6. Treason ®=3l, 13 — Offenses — "Overt Act." 

The crime of treason denounced by Const. art. 3, § 3, Cr. Code, § 1 
(Comp. St. § 10165), cannot be commltted unless there be an overt act, 
which is an act in furtherance of the crime, which consists either in levy- 
ing war or adhering to the enemies of the United States, etc., and sucli 
act must be proved by two wltnesses. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Overt Act; Treason.] 

7. Tbeason ®=5l3 — Offenses — Overt Act — Witnesses. 

Where, In a prosecutlon for treason, the overt act Is single, continuous. 
and composite, made up of and proved by several clrcumstances, and pass- 
Ing through several stages, It is not necessary to satisfy the provisions of 
Const. art. 3, § 3, requiring two witnesses, that there be two witnesses to 
each circumstance In each stage, as distingulshed from the necessary 
proof of two witnesses to an act other than continuous and composite. 

8. Treason <@=5Ô— Offenses — What CoNSTiTirrES. 

Though défendant aided a German spy, who came to the United States 
prior to the déclaration of war with the sinlster purpose of interfering 
with commerce of the United States with the AUied Nations, défendant 

®i»Por other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Dlgesta & Indexes 
259 F.— 43 



674 289 FEDERAL REPORTER 

cannot be convîcted for such acts, and a conviction for treason can only 
be had where it was shown that he adhered to the enemies of the TJnlted 
States by giving aid and comfort to such spy af ter déclaration of war be- 
tween the United States and Germany. 

9. Ceiminai. IiAw <S=>517(1) — Confession — ^Admissibility. 

A confession must be fuU, free, and voluntary, and tbere must be 
nothlng about it which involves duress. 

Albert Paul Fricke was indicted for treason. 

Francis G. Caffey, U. S. Atty., of New York City. 
Thos. J. O'Neill, of New York City, for défendant. 

MAYER, District Judge. Stated briefly, the following is the charge 
in the indictment against Fricke: 

The grand jurors présent (tliis is the second eount, the only count left in the 
case, as you know) that Albert Paul Fricke, at and withln the city, county, and 
State of New York, withln the Southern district of New Xork, and within the 
United States, continuously and at ail times from April 6, 1917, to Oetober 29, 
1918, under eircumstances, conditions, and In the manner and by the means 
hei-eiuafter set f orth, then and thcre being a citizen of the United States, and a 
person pwlng allegiance to the United States, in violation of his said duty 
of allegiance, unlawfully, felonlousiy, wlUfully, traitorously, and treasonably 
did knowingly adhère to an enemy of the United States, to wit, to one Hermann 
Wessels, otherwise called Cari Eodiger, or Cari Roediger, or Haro Schroejers, 
who was then and there an enemy of the United States, to wit, a subject of the 
Emperor of Germany, and a member of the naval forces of the Impérial Ger- 
man Government (with which the United States at ail tlmes since April 6, 
1917, hâve been at war), and a secret agent for, and a spy for, and a secret 
représentative of, said Impérial German Government in the furthering and 
carryiug on of its war against the United States, the said Wessels throughout 
said period reaiding in the city, county, state, and Southern district of New 
York, giving to said enemy, Hermann Wessels, aid and comfort, that is to 
say: 

"That said adhérence of said Albert Paul Fricke to said Hermann Wessels, 
an enemy of the United States as aforesaid, and said giving of aid and comfort 
by said Fricke to the same from April 6, 1917, to Oetober 29, 1918, consisted in 
his recelving and treating with said Hermann Wessels, and in his harboring 
the said Hermann Wessels, and in his concealing the identity of the said HerT 
mann Wessels, and in his giving to oliicials, agents, and employés of the United 
States, false information known to him to be false regarding said Hermann 
Wessels, with intent to harbor said Wessels, to conceal his identity,. and to 
conceal the fact that said Wessels was a secret agent for, and spy for, and 
secret représentative of, the Impérial German Government, and in his supply- 
Ing funds to, and procuring and endeavoring to procure funds for, said Her- 
mann Wessels." 

That, in substance and effect, is the charge of the indictment. It 
concludes with the words, "he, the said Albert Paul Fricke, when so 
adhering to, and giving aid and comfort to, said Hermann Wessels 
as such enemy of the United States, well knowing ail the facts stated 
in this indictment." 

I hâve omitted from this count any référence to such matters as I 
hâve excluded from considération. 

Then the indictment proceeds : 

"That in the prosecution, performance, and exécution of said treason, and 
of said traiterons and treasonable adhering and giving aid and comfort to 

Ê=s>Foi other cases see same topic &. KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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sald Hermann Wessels, an enemy of the United States as aforesald, said Albert 
Paul Fricke, at the several times in that behalf hereinafter set forth in the 
spécification thereof (being times wlien said United States were at war with 
said Impérial German Government as aforesaid, and being times when sald 
Hermann Wessels was an enemy of the United States), in said city, county, 
State, and district, unlawfully, feloniously, willfully, traltorously, treasonably, 
knowingly, and witli intent to adhère to and give aid and comfort to the sald 
Hermann Wessels, did do certain overt and manifest acts; that la to 
say, • • * ." 

And then are recited the overt acts to which I will refer later. 

[1] You must first détermine whether on the évidence treason has 
been committed by this défendant beyond a reasonable doubt, and 
you need not concern yourselves with the subject of the overt acts 
until and unless you are satisfied beyond a reasonable doubt that the 
government has show^n that the défendant was guiUy of treason as I 
shall define treason. 

Of course, I do not mean by what I hâve said to control the mental 
method of arriving at a conclusion. You must first be satisfied that 
the défendant has committed treason beyond a reasonable doubt be- 
fore there will be any necessity of concerning yourselves with some 
of the other questions which would arise. 

[2] The Constitution, art. 3, § 3, says: 

"Treason against the United States shall conslst only In levying war against 
them, or in adhering to their enemies [of the United States], giving them aid 
and comfort. No person shall be convicted of treason unless on the testimony 
of two wltnesses to the same overt act or on confession lu open court." 

The United States Criminal Code, § 1, provides: 

"Whoever, owing allegiauce to the United States, levies war against them 
or adhères to their enemies, giving them aid and comfort within the United 
States or elsewhere, is guilty of treason." Act March 4, 1909, c. 321, 35 Stat. 
1088 (Comp. St. 1 10165). 

In this case there is no charge of levying war, so the charge is that 
the défendant adhered to Hermann Wessels, alias Rodiger, an enemy 
of the United States, giving the enemy aid and comfort within the 
United States. 

So far as is applicable to this case, every citizen of the United 
States, whether by birth or naturalization, as a matter of law, owes 
allegiance to the United States. 

If, therefore, the défendant, Albert Paul Fricke, during the period 
he is charged with committing the offense in this indictment, was a 
citizen of the United States, then by reason of that fact he owed al- 
legiance to the United States. 

[3]- On the breaking out of the war between the United States 
and the Impérial German Government, the subjects of the Emperor 
of Germany were enemies of the United States, and remained such 
enemies during the continuance of the war; ail members of the mili- 
tary and naval forces of the Impérial German Government, and ail 
persons engaged by or working for the Impérial German Government 
as agents or spies, to assist the Impérial German Government in the 
prosecution of its war, or to hamper the United States in the prosecu- 
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tîon of its war against the Impérial German Government, are enemies 
of the United States. 

. [4] Remembering the words, "adhering to its enemies, giving 
them aid and comfort," ail of those éléments are necessary to consti- 
tute the crime. There must be the adhérence, there must be the 
giving of aid, and there must be the giving of comfort; and in 
gênerai, when war exists, any act virhich, t^ fair construction, is 
directed in furtherance of the hostile designs of the enemies of 
the United States, and gives thera aid and comfort, or if that is 
the natural effect of the act, it is treasonable in its character if an 
American citizen does an act which strengthens, or tends to strength- 
en, the enemies of the United States in the conduct of a war against 
the United States; that is, in law, giving aid and comfort to the en- 
emies of the United States. 

If an American citizen commits an act which weakens, or tends to 
weaken, the power of the United States to resist or to attack the 
enemies of the United States, that is in law giving aid and comfort 
to the enemies of the United States. 

Applying thèse principles to the indictment in this case, if 
Hermann Wessels, or Cari Rodiger, as he is called, was an agent 
or a spy of the Impérial German Government in this country, for the 
purpose of assisting the Impérial German Government in the prosecu- 
tion of its war, or in hampering the United States in the prosecution 
of its war against the Impérial German Government, and Fricke 
knew this fact, and with such knowledge Fricke harbored Wessels 
or concealed his identity, or supplied him with funds, or assisted or 
attempted to assist him in any way which might be useful in his 
mission to this country, that would be giving ai.d and comfort. 

[5] The intent of thé défendant, however, is a vital ingrédient of 
the crime, and a vital means of ascertaining whether the crime charged 
was committed. 

If not satisfied beyond a reasonable 'doubt that the defendant's in- 
tention and purpose in acting as he did was evil — that is, if not satisfied 
beyond a reasonable doubt that he intended to aid and comfort the 
enemies of the United States — and if not satisfied that that was his 
object, the défendant must be found not guilty. 

If the defendant's intention in doing what he did after April 
6, 1917, was not in any way to injure this country's interest, 
but merely to assist Rodiger or Wessels as an individual, he must 
be found not guilty — assisting him as an individual, as distinguished 
from assisting him in his purposes, if such there existed, of aiding the 
Impérial German Government, or of injuring the United States of 
America. 

[6] The crime of treason, however, cannot be committed unless 
there be an overt act, and that overt act must be proved by at least 
two witnesses. 

It is unnecessary to dilate upon the reasons for that provision, but 
it is always interesting and helpful perhaps to understand briefly the 
reasons. That was a very necessary safeguard in the opinion of the 
Constitution makers. 
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The class of treason with which we are dealing în this case only 
takes place, and only can take place, during war — when war is on. 
Naturally, passion is high ; patriotic men" and women are concerned 
with the safety of their country; and in the excitement it is but hu- 
man natqre sometimes to lose sight of the calm reqiiirements of the 
law, and convict, as the expression goes, on gênerai principles; and 
so, to safeguard against anything of that kind, and in order to pre- 
vent the conviction of any man for what he had in his mind, as 
distinguished from what he dld, the constitutional provision as to an 
overt act was inserted; and that of course must be carried out by 
Congress, and that of course is the law. 

An overt act in itself may be a perfectly innocent act standing by 
itself ; it must be in some manner in furtherance of the crime. 

So that brings me to the question of overt acts. Under the law of 
treason it is necessary, before a person can be convicted, that there 
be some overt act; in other words, a person cannot be convicted of 
treason merely for having the intention in his own mind to adhère 
to and give aid and comfort to the enemy. This intention must be 
manifested by what is termed an overt act. 

The second count of this indictment contains 16 overt acts. The 
government has failed to prove by two witnesses overt acts Nos. 4, 5, 
7, 8, 9, 11, 12, 13, 14, 15, and 16. 

Before the défendant can be convicted, it is necessary for the pros- 
ecution to prove the commission of at least one of the overt acts 
numbered 1, 2, 3, 6, or 10 by two witnesses; it is not necessary to 
prove ail of them. In other words, if you are satisfied beyond a rea- 
sonable doubt that the défendant is guilty of treason, you may con- 
vict, provided you are satisfied beyond a reasonable doubt that one 
overt act was committed. 

[7] Where the overt act is single, continuons, and composite, made 
up of, or proved by, several circumstances, and passing through sev- 
eral stages, it is not necessary, in order to satisfy the provisions of 
the Constitution requiring two witnesses to an overt act, that there 
should be two witnesses to each circumstance at each stage, as dis- 
tinguished from the necessary proof of two witnesses to an act other 
than continuons and composite. 

That means this : If one of the overt acts, we will say, was as in 
this case the sending of a téléphone message, and you hâve the tes- 
timony of the téléphone operator who received the message for trans- 
mission, and the testimony of the person to whom the message was 
transmitted, there are the stages of one transaction proved by two 
witnesses, as the one witness was at one end of the téléphone and 
the other witness at ariother. 

Overt act No. 1 reads : 

"Said Albert Paul Fricke, from April 6, 1917, to April 18, 1917, held, and 
caused to be held, on deposit with the Bank of the Manhattan Company, in 
the name of F. Ad. Richter & Ce, of New York, for use of sald Hermann Wes- 
sels, sis thousand dollars, the said six thousand dollars being the balance of 
the proceeds of a crédit of ten thousand dollars theretofore, to the knowledge 
of said Fricke, effected and transmitted to the United States from Germany, 
intendlng to deliver the same to sald Wessels from time to tlme, and while 
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the sald Wessels should be an enemy as aforesaid of the Tlnited States, with 
the intent and purpose on the, part of sald Fricke that said Wessels should use 
said money in ftirtherance of his acting, as aforesaid, as a secret agent for, 
and spy for, aud secret représentative of, said Impérial German Government 
in Uie furtliering and carrying on of its war against the United States." 

On that overt act there is the testimony of Charles E. West, Mor- 
timerWitt, and Harold Powelson, the clerk in the Manhattan Bank. 

It is for you to say whether their testimony proved this overt act 
which has to do with this remainder of the deposit in the Bank of> 
Manhattan. 

Overt act No. 2 reads as f ollows : 

"Said Albert Paul Fricke, from April 18, 1917, to September 6, 1917, deliv- 
ered and caused to be delivered to said Herinann Wessels six thousand dol- 
lars, being the proceeds of said six thousand dollars heretofore described as 
held and caused to be held on deposit with the Bank of the Manhattan Com- 
pany, in the name of F. Ad. Richter & Co., of New York, to be used, and in- 
tended by said Fricke to be used, by sald Wessels as he, the said Wessels, 
might détermine, and be advised and directed in furtherance of said Wessel's 
acting as aforesaid as a secret agent for, and spy for, and secret représentative 
of, said Impérial German Government in the furthering and carrying on of its 
war against the United States, the said dellvery belng made in the foUowing 
amounta on the followlng dates: April 18, 1917, one thousand dollars: May 
.1, 1917, one thousand dollars ; May 31, 1917, one thousand dollars ; June 29, 
1917, one thousand dollars; August 8, 1917, one thousand dollars; September 
6, 1917, one thousand dollars." 

That is the count that refers to the delivery of the money. The 
witnesses v^^ho testified concerning this act were Charles E. West, 
Mortimer Witt, George H. Nickl, the paying teller of the Manhattan 
Bank, and E. B. 'Lilly, the paying teller of the Manhattan Bank, who 
took Mr. Nickl's place when Mr. Nickl was away. 

It is for you to say, upon the évidence of those witnesses, as to 
whether that act has been proved. 

Overt act No. 3 is as f ollows : 

"Sald Albert Paul Fricke, on August 28, 1917, borrowed from the Bank of 
the Manhattan Company three thousand dollars, with intent on the part of said 
Fricke to advance and deliver the same to said Hermann Wessels from time to 
time, and while the said Wessels should be an enemy as aforesaid of the 
United States, with the intent and purpose on the part of said Fricke that the 
same should be used by said Wessels in furtherance of said Wessels' acting 
as aforesaid as a secret agent for, and spy for, and secret représentative of, 
said Impérial German Government, in the furthering and carrying on of its 
war against the United States." 

That has to do, with the $3,000 borrowed by Fricke from the 
Manhattan Company. The witnesses to that are Mr. Forster, the 
cashier of the Manhattan Bank; H. M. Bucklin, the loan clerk of 
the Manhattan Bank; Harold Powelson, clerk in the Manhattan Bank; 
and James A. Coe, the office boy of Richter & Co. 

It is for you to say, on the évidence, whether you are satisfied, as 
in ail the cases of the overt acts, beyond a reasonable doubt, that that 
and the preceding acts hâve been proved. 

Overt act No. 6 reads as f ollows : 

"Said Albert Paul Fricke, on July 28, 1917, for and on behalf of sald Her- 
mann Wessels, enemy as aforesaid, sent and caused to be sent a cablegram 
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to Olten, Swltzerland, directed to F. Ad. Riehter & Company, of the ténor 
foUowing: 

" 'July 28, 1917. 
" 'F. Ad. Riehter & Co., Olten, Switzerland: 
" 'Require money. F. Ad. Riehter & Co.' 

— the said Fricke intending thereby to cause a message to be sent to the 
aforesaid Adolf Riehter in Germany, and to the Impérial German Government, 
informing them that money was required, and further intending thereby to 
seeure from said Adolf Riehter and from said Impérial German Government 
money and funds for the use of f^aid Hermann Wessels in furtherance of said 
Wessel's acting, as aforesaid, as a seeret agent for, and spy for, and secret 
représentative of, said Impérial German Government in the lurthering and 
carrying on of Its war against the United States." 

The witnesses who testified to the sending of this cablegram were 
Mrs. Anna Wedemeyer, of Liberty, N. Y.; Miss Hazel Rampe, the 
téléphone operator ; John F. Murray, clerk of the téléphone company ; 
Charles E. West ; Mortimer Witt ; and Robert H. Walls, operator of 
the cable company. 

It is for you to say whether you are satisfied beyond a reasonable 
doubt that the overt act of sending this cablegram by Fricke has been 
proven. 

Overt act No. 10 is the act that arises out of the May 3d state- 
ment, and I will corne to that a little later. 

So we hâve it briefly as follows: Up to November, 1916, so far 
as this record shows, the défendant, Fricke, who was the New York 
manager of F. Ad. Riehter & Co., of Berlin, was a quiet, orderly, law- 
abiding man. He had been duly and properly naturalized, and he 
owed allegiance to this country. 

From the outbreak of the European war, in 1914, up to November, 
1916, so far as this case goes, he was pursuing his occupation in his 
usual fashion, attending to his business. Testimony has been produc- 
ed that he was a man of good character, with the highest réputation 
for truth and veracity. 

On the llth day of November, 1916, the man Rodiger appeared m 
this country. 

There was a Cari Rodiger, or there was supposed to be a Cari 
Rodiger, who was a genuine Cari Rodiger, who was the head of the 
Swiss branch of F. Ad. Riehter & Co. 

There is no dispute between the prosecution and the défense that 
Fricke believed that the genuine Cari Rodiger was about to arrive in 
this country. But when a hian came it was in due course made 
known to Fricke that the real Rodiger was not hère, and that in his 
place was a man who had entered this country with the aid of a fal.se 
. passport, and that the man was some one other than Rodiger. 

Fricke, in a statement signed by him on June 15, 1915, said: 

"In Oetober, 1916, I received a cablegram from the branch office of 
Riehter & Co., in Copenhagen, signed by Mr. Koffel: 

" 'Rodiger. of Olten branch, will arrive on S. S. Christianiaf Jord. Notify 
Blnder, of Behrens & Company, 95 Broad street, in référence to wUl.' 

"(Wording is the best of my recoUection.) I carried original cablegram 
around in my pocket and must hâve destroyed it. The above is the gist of it. 
The mention' of the will was undoubtedly made to make the message pass the 
censor or give Rodiger a plausible excuse. 
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"I was mystlfied, but went over to Behrens & Co., whom I dld nof know. I 
went into the private office oî Mr. Behreus, and showed hlm the cablegram. 
Behrens, wto was very curt and grouchy, turned me over to Mr. Binder In the 
outer office. I Introduced myself, and gave him the cablegram to read. He 
dld net seem to understand the meaning of the message or the purpose of 
Kodiger's visit, and we decided to awalt Rodiger's arrivai. 

"The steamer arrlved In port, but It was not until a week or ten days later 
that one aftemoon Rodlger called at my office, introducing himself as Mr. 
Eodlger, showing me a paper with hls photograph, which appeared to be a 
Swiss passport, and explalning hls late call by the fact that while cutting 
hls toe nail he had injured a toe, which prevented him from walking. He was 
llmping. "Whether it was affected or not I do not know. He said he had corne 
in a taxi, and hls taxi was waiting for him downstairs. 

"He further said he came from Mr. Eichter, whom he had met in Berlin in 
<he office or building of the Admiralstab. 

"That Mr. Eichter was excused from military service, and had been drafted 
Ay the Intelligence Service (or some such organization) as his branch offices in 
aeutral countries (Rotterdam, Copenhagen, Olten) oft'ered him good grounds for 
• Brossing the borders. And further said that Mr. Richter had wanted to come to 
America himself on a U-boat, but that the idea was given up. Rodiger said 
'I am not the real Rodiger of Olten,' althoiigh the real man bas left Switzer- 
land on the day stated in the • passport. I cannot tell you my real name.' 
Xnû he never did, and I never asked him for it." 

If this statement of Fricke's is correct, then it appears that qtiite 
early Fricke knew that this was not the Rodiger of Olten but another 
fnan. Omitting other portions for brevity, the statement continues: 

"During November and the flrst part of December he called once or twice 
ft weèk. On one of thèse visits he said: 'I am to investigate if it is possible 
to place Irish recruits on British vyarships for the purpose of pladng bombs on 
the ships, and I found out and reported that it cannot be done. My strict or- 
ders are that nothing is to be undertaken directed against the tfnited States, 
"We want to place bombs on British freight ships leavlng New York harbor, 
and I will pay ten to fifty thousand dollars for cach ship so destroyed. I ex- 
pect another man or two from the other side who are to help me make tho 
<3ombs, or make the bombs,' I cannot remember just which. The men did not 
arrive, but were apparently taken off the ships by the British; In fact, he told 
me this suspicion a little later, and afterwards also said that the scheme he 
had abandoned entirely," 

I think it is very important to hâve a correct perspective of this 
case. In November, according to Fricke, the man Rodiger said that 
he had strict orders that nothing was to be undertaken directed against 
thèse United States. 

I do not see any reason on the testimony to doubt that statement 
at that time. 

You hâve the picture, if this statement of Fricke's is believed, of 
a man entering the country with a f aise passport, being a person other 
than Fricke originally expected, that is, other than a legitimate per- 
son, who came hère for certain purposes. 

[8] Those purposes, if you believe he came hère for such, may 
hâve been very sinister purposes ; but they had nothing whatever to 
do with treason against the United States of America. 

If Fricke was guilty of any moral or légal wrong prior to the 6th 
day of April, 1917, it was under some other statute, if he was legally 
liable, than the statute under which he is now indicted — that is very 
important to bear in mind. 



UNITED STATES V. FRICKB 681 

(259 P.) 

Under our System we can only deal with the subject-matter of the 
indictment; we cannot deal with anything else. If a man is accused 
of larceny, he cannot be convicted of bigamy. 

This man is accused of treason. Prier to our entry into the war 
every man, as a matter of law, had the right to his own opinion as to 
where hîs sympathies would be, and he had a right to do anything 
lawful in that connection — he had, of course, no right to do anything 
unlawful. 

Prior to April 6, 1917, a man may hâve been pro-Ally in act or in 
sympathy, or he might hâve been pro-German in act or in sympathy, 
and he was within his rights, however we may, as individuals, hâve 
differed with one view or the other. 

In connection with pro-Ally sympathy or pro-German sympathy, 
any man could hâve engaged in any legitimate propaganda or aiiy 
other legitimate act. If, on the other hand, a man was concerned wiïh 
a violation of our laws of neutrality, and the évidence existed, it was 
open to the government to présent such matters to appropriate tri- 
bunals, and, if an indictment was found, to cause a prosecution to be 
pursued. 

So that, without going into a mass of détail, if Rodiger came hère 
for a sinister purpose in November, 1916, as we were not at war there 
could under the law be no treason under this indictment possible to 
be committed until after the 6th day of April. 

When you consider the next point you will find in the testimony, if 
you believe it, that Fricke came to know this man Rodiger in the 
manner indicated; that Rodiger called more or less frequently at the 
business office and the home of Fricke ; later Madame Victorica called 
and Fricke arranged for a meeting between lier and Rodiger — that is, 
in January, 1917; and on March 6, 1917, after diplomatie relations 
had ceased between Germany and ourselves, there came, if you believe 
the testimony, to Fricke the sum of $10,000 from Berlin. That was 
at that time a lawful transaction. The government was permitting 
radio communication between Nauen, Germany, which is near Berlin, 
and this country, and communication between Nauen and Say ville; 
and I think there were some other radio stations between the two 
countries. 

So the transaction was in itself lawful. But when you get your 
minds to April 6th you are entitled to consider the séquence of events 
on the question of what was within Fricke's knowledge as to who Rod- 
iger was and what Rodiger's purposes were. What I am en-" 
deavoring to do is to make clear that ail thèse events that pre- 
ceded our déclaration of war, viewed in their worst possible light, do 
not in any manner charge the défendant with any crime for which he 
may be hère convicted, but that those events must he carried in mind 
in order that you may détermine what on April 6th was the knowl- 
edge of Fricke as to Rodiger, and what was his intent after that in 
giving this money to Rodiger, and borrowing, if you believe it, $3,000 
to lend or give to Fricke; and in addition, in giving him small sums 
for some time afterwards. 
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In addition to that, it is a question of knowledge ; what did he know 
was the purpose and mission of Rodiger after this country went into 
the war? 

It is true that the $10,000 referred to in the indictment and testi- 
mony belonged to Rodiger, but the payment of any of it after April 
6th, with the knowledge and intent of aiding Wessels in a manner 
which would be contrary to the interests of this country, cannot be 
justified as a matter of law; whatever liad happened before, it became 
the duty of the défendant, in any event, not to adhère to an enemy of 
this country, and not to give that enemy aid and comf ort ; and what- 
ever happened before, whether innocent or not, could be wiped off 
the slate, regarded or disregarded. Nevertheless the duty was upon 
the défendant after April 6,. 1917, not to adhère to an enemy and give 
him aid and comf ort. 

If from ail the évidence you think that he gave this money to Wes- 
sels, alias Rodiger, just as an individual, as distinguished from Wes- 
sels purposing to do some wrong against the United States, or some 
act for the Impérial German Government, if you believe that the pay- 
ment was purely personal, of course it is not adhering to the enemy, 
and giving aid and comf ort, in the sensé of the statute; but if you 
believe the contrary, then it is. 

Let me make the distinction very simple: During the war there 
were many quiet, orderly, enemy aliens, and in a good many busi- 
ness institutions they were discharged because the employers felt 
it would be unwise to keep them. If a man thus discharged had coma 
to you or to me and said, "I am in very hard straits, lend me ten dol- 
lars or a thousand dollars," and we had done it, that of course is not 
adhering to the enemy. That is an innocent act, and, even though 
the man was an alien enemy, that was innocent because our purpose 
was innocent and our intent was innocent; we did not intend to do 
wrong. But if, on the other hand — and I am not referring to this case 
at ail, I am only illustra ting — a man came to me and said, "I am an 
alien enemy and you know it, and I want you to lend me a thousand 
dollars, or give me a thousand dollars, to do a wrong against the 
United States of America," that, of course, is obviously adhering to 
the enemy and giving him aid and comfort. 

What I want to impress upon you is, when you hâve arrived at 
what you think the testimony in this case has proven to your satisfac- 
tion beyond a reasonable doubt, you must bear in mind what you shall 
conclude as to the knowledge Fricke had concerning this man Wessels, 
or Wessels' purpose and Wessels' intent after April 6, 1917; and when 
you hâve resolved that in your minds to your satisfaction beyond a 
reasonable doubt, then you must say to yourselves, Was what Fricke 
did, whatever you may find he did, of a character which indicated that 
his mind entertained an evil intent to do that wrong to the United 
States of America which consists in adhering to its enemies, giving 
them aid and comfort? 

That brings me to the tenth overt act. We hâve disposed, so far 
as I am concerned, of the discussion of the money transactions. The 
tenth overt act reads as follows: 
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"Said Albert Paul Fricke, on May 3, 1018, willfully and knowlngly falsely 
stated to Francis G. Caffley, an officiai of the United States, to wit, United 
States Attoiney for the Southern District of New York, and to Ben A. Mat- 
thews, an agent and employé of the United States, to wlt, an Assistant United 
States Attorney for the Southern District of New ïork, and to Charles De 
Woody, an agent and employé of the United States, to wlt, Division Supenn- 
tendent of the Bureau of Investigation of the Department of Justice of tho 
United States, aud to Harry J. Jentzer, an agent and employé of the United 
States, to wlt, Spécial Agent of the Bureau of Investigation of the De- 
partment of Justice of the United States, and to Emma K. Jentzer, an 
agent and employé of the United States, to wit, Spécial Employé of the 
Bureau of Investigation of the Department of Justice of the United States, 
each of whom was then and there duly engaged, for and on behalf of the 
United States, in investigating the said Hermann Wessels, his status and 
citlzenship, and his actlvitles In the United States, the said Fricke then 
and there well kuowing the aforesaid olliclal position, agency, and employ- 
ment of each of the aforesaid persons, and that each was engaged ia 
maklng the aforesaid investigation for and on behalf of the United States, 
with intent on the part of said Fricke to deceive the same as such officiais, 
agents, and employés: (1) That Rodiger, meanlng thereby said Hermann Wes- 
sels, when said Fricke first saw him in the United States, told said Fricke that 
his (Rodiger's) business was about a wlll, that he came from Olten, Swltzer- 
land, that he was the manager for the Olten branch of the flrm of F. Ad. 
Eichter & Co., and that he was a citizen of Swltzerland ; (2) that ten thousand 
dollars recelved by said Fricke through -Schulz & Kuckgaber for Rodiger was a 
remittance from Swltzerland; (3) that he, the said Fricke, had not paid 
Rodiger any money subséquent to September, 1917; (4) that he, the said 
Fricke, never knew Rodiger under the name of Schroejers." 

Putting the matter in lay language, this overt act means that when 
Fricke made his various statements on the 3d day of May, 1918, and 
falsely stated thèse four matters to which I hâve referred, he did 
that for the purpose of deceiving the officiais of the government. The 
argument in that regard is that, if this statement was correctiy taken 
down, the war having not only commenced, but being then in opéra- 
tion for over a year, Fricke had the purpose and intent of aiding this 
man Rodiger in such a way as to make it appear that he was a prop- 
er person to be in this country, and to conceal from the officiais how 
the man got into the country, who he really was, what his purpose 
was, where the money came from, and the fact, also, that tlie man 
Rodiger was going under another alias, namely, Schroejers. 

[9] That brings up this question of confessions. A confession must 
be full, free, and voluntary. There must be nothing about a con- 
fession which involves duress. 

If you are satisfied that what Fricke said on the 3d of May was a 
voluntary statement, induced without fear or without promise, then 
you may.take so much of the statement as I hâve left in évidence 
and consider it for what you think it is worth. 

The same applies to ail the succeeding statements. 

As to the 15th of June statement, there can be no question but that 
was signed by Fricke, and you will remember that in addition Fricke 
made memoranda hère and there on the side of that statement in his 
own handwriting, where he made some corrections of one kind or 
another, and the only question you hâve to deal with is, first, whether 
that statement of June 15th was voluntary or not; and, second, wheth- 
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er, in your judgment and opinion, the facts set forth by him were 
true. 

I£ what he said on June ISth, and the other évidence in the case 
introduced by the prosecution, is believed by you, then what he said 
on May 3d, in the particulars to which I hâve referred, is false; al- 
though in stating that I do not mean to state an opinion, I am only 
making a comparison — because it is for you to détermine whether 
what he said on the 3d day of May, 1918, was true or false in the par- 
ticulars to which I hâve called your attention. 

Now, if those statements in your opinion were false — and I always 
mean beyond a reasonable doubt — then you should inquire into the 
intent in that connection. 

Why did he make a false statement? Was it because he feared 
that he was embroiled, and that that method would perhaps relieve 
him — by embroiled I mean as to matters that occurred before the war. 

Or was it that he feared he was embroiled by reason of acts that 
had happened since the war in the way of giving the man money? 

Or was it that he desired to protect the man Rodiger or what? I 
am repeating myself quite often in order to make myself clear. Did 
défendant intend, by his transactions with Wessels, if you believe the 
testimony as to those transactions, by his statement on May 3d, what- 
ever credence you give to it one way or the other, by his conversation 
with Sanders, whatever credence you give to that, did he intend to 
adhère to the enemy and give him aid and comfort, and intend so to do 
with that evil motive which would hâve that purpose in it, of giving 
aid and comfort and adhérence to the enemy? 

It is to be remembered, first, that Ihere is no proof as to anything 
that Rodiger did or accomplished, but that fact is not relevant upon 
the point as to what the intention of the défendant was. If the de- 
fendant intended to adhère to the enemy, and give aid and comfort, 
and did one overt act proved by two witnesses, and you are satisfied 
of that beyond a reasonable doubt, you must find him guilty, and it is 
utterly immaterial whether Rodiger did anything or did not do any- 
thing in the exécution of any designs which in your judgment he may 
hâve had. 

What I wish to get clear in your mind is that you are to test the 
acts of the défendant from the 6th day of April, 1917, as you believe 
them to hâve been proved beyond a reasonable doubt, to détermine 
whether he adhered to Herman Wessels, alias Rodiger, an enemy, and 
gave him aid and comfort for the purpose of assisting the Impérial 
German Government and injuring the United States of America. 

In that connection, to repeat for the purpose of emphasis, you are 
to bring your minds to the point of considering: What dM the de- 
fendant know on the 6th day of April, 1917, as to the character and • 
purpose of Wessels ? What did he do thereaf ter in regard to the con- 
cealment of Wessels and in regard to the statements concerning Wes- 
sels and his transactions with him ? And what was his intent in what- 
ever he did after the 6th day of April, 1917? Was he moved by the 
evil intent of which I hâve spoken or was he not? [The court hère 
charged on reasonable doubt.] 
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UNITED STATES v. ROBINSON. 
(District Court, S. D. New York. May 26, 1919.) 

TEEASON «©=13 PBOSECTJTION— EVIDENCT>— OVEBT ACT. 

In View of tlie history relatlng to the provision of tlie United States 
Constitution that no person sliall be convlcted of treason unless on the 
testiinony of two witnesses to the same overt act, as well as the debates 
at the time of the adoption of the provision, it is necessary to produce 
two direct witnesses to the whole overt act ; and while It may be possible 
to pièce bits together of the overt act, yet each part must bave the support 
of two oaths, and hence conviction cannot be had on the testimony of one 
witness together with circumstantial évidence, though it was well-nigh 
conclusive. 

At Law. J. Willard Robinson was indicted for treason. On mo- 
tion to direct a verdict at the close of the government's case. Motion 
granted. 

This is a motion to direct a verdict at the close of the government's 
case. 

The défendant was indicted on January 20, 1919, for treason under 
three counts. The first alleged that after April 6, 1917, the défendant 
gave aid and comfort to the German government while war existed 
between it and the United States, by conveying messages, oral or in 
invisible ink, from the city of Halifax, Canada, to the city of Rotter- 
dam, Holland, and communicating and delivering the same to agents 
and représentatives of the German government, and in receiving in 
return oral and similarly written replies ; that some of the messages 
delivered were given to the défendant by Maria K. de Victorica and 
Herman Wessels, who were, to the knowledge of the said défendant, 
secret agents and spies for, and secret représentatives of , the German 
government, and that others of the messages were received from 
John T. Ryan and Jeremiah A. O'Leary, who were, to the knowledge 
of the défendant, conspiring with Victorica and Wessels; that the 
replies were in fact delivered to Victorica, Wessels, Ryan, and 
0'T,eary; that the défendant further conspired with certain German 
agents in Holland to act as an agent and spy for the German govern- 
ment in the United States, and that they should send to him through 
the mails communications containing instructions conceming his con- 
duct as such spy and other information to be delivered to Victorica 
and Wessels. 

The overt acts laid under this count were four : 

First, that the défendant, on the 16th of April, sailed from the city 
of Halifax with intent to convey to officiais of the German govern- 
ment the, original messages heretofore described, and with intent to 
obtain from those officiais replies to be conveyed to Victorica, Wessels, 
Ryan, and O'Leary, in furtherance of the prosecution by the German 
government of its wars. 

The second overt act was that on May 4th, in the city of Rotterdam, 
Holland, the défendant landed from a steamer with intent to com- 
municate to officiais of the German government the original messages 

<S=sFor oUier cases see same toplc & KEY-NTJMBER In ail Key-Numbered Dlge&ta & Indexes 
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and to receive from them the messages to be reconveyed by him to 
Victorica, Wessels, Ryan, and 0'L,eary. 

The third overt act was that on June 6, 1917, défendant embarked 
from the city of Rotterdam bound for New York, carrying with him 
ihe reply messages heretofore described, with intent to convey thèse 
to the agents of the German government, Victorica, Wessels, Ryan, and 
O'Leary, and with intent to act as a secret agent for the German 
government. 

The fourth overt act was that between May 4th and June 3d, in 
Holland and other places on the continent of Europe, the défendant 
conspired with certain agents of the German government to act as a 
secret agent and spy for the German government, and that those agents 
should send to the défendant by messengers and through the mails 
communications containing instructions concerning his conduct and 
the conduct of Victorica and Wessels; also that the German agents 
did send to the défendant certain letters, one of which waa written in 
invisible ink, and which were set forth in extenso in the indictment. 

The second count alleged that the défendant gave aid and comfort 
to the German government by bringing into the United States certain 
messages for Victorica and Wessels, spies of the German government, 
and for Ryan and OXeary, who were acting in conjunction with 
them, to the defendant's knowledge, and in concealing the identity of 
Victorica and Wessels, and in delivering the messages to Victorica, 
Wessels, Ryan, and O'Leary, and in consulting and advising with 
O'Leary. 

There were four overt acts also laid in this count. 

The first was that on June 20th the défendant arrived in New York 
with messages from the German government for Victorica, Wessels, 
Ryan, and OXeary. 

The second overt act was that from June 20th to June 22d he regis- 
tered in New York hôtels under a false name to conceal his identity 
and in order to facilitate his meeting with Victorica and O'Leary and 
to deliver the messages in question. 

The third overt act was that on June 21st he met and conferred 
with O'Leary with the intent to report to O'Leary the resuit of his 
trip to Holland and to secure O'Leary's aid towards a meeting with 
Victorica. 

The fourth overt act was that on August 17, 1917, he made a 
public speech in which he urged a large crowd of people to oppose the 
sending of troops by the United States to France. 

The third count was a combination of the first and second and laid 
the overt acts theretofore set forth. 

The défendant was brought on for trial before a petit jury on May 
19, 1919, and the prosecution introduced the following testimony : 

By Maria de Victorica that she was an agent of the propaganda 
division of the German Foreign Office, who came to this country in 
January, 1917, from Berlin, through Norway; that in March of that 
year she had an interview with the défendant at a restaurant in the 
city of New York along with O'Leary, the upshot of which was an 
agreement between them that the défendant should board ship for 
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Rotterdam, at which place he should get into communication with the 
German Consul General, whom he should tell that he came from the 
United States with an important message, and should request the 
Consul General to send a telegram to the German Admiralty ; that 
they should arrange for the défendant to be taken into Germany, and 
to be met by some one there to whom he could give credentials ; that 
the witness gave to the défendant the watchword "Agatit," and told 
him that the Consul General would not know anything about it, but 
that he was to request him to wire this word to the Admiralty, so 
that they might see that he was really a messenger ; that he would be 
brought into communication with the Admiralty, and should tell them 
that he had been sent by the witness and by Wessels ; that he should 
tell them that the witness' letters of recommendation had not yet ar- 
rived, and that therefore she had not been able to get in communica- 
tion with anybody hère; that she was much discouraged and disap- 
pointed with her efforts theretofore, but that she had got in touch 
with O'Leary and Ryan, of whom Ryan wished to know whether the 
three documents which had been submitted to Count von Bernstorff 
had arrived in the hands of the German government, and whether 
there was any reply to this document; that Ryan wanted to know 
whether it would be possible to send a submarine off the coast of 
Newport to take on board Irishmen who wished to get back to their 
government but were prevented from doing so by the English govern- 
ment. 

The witness further testified that at the same time O'Leary sent 
word by the défendant that he knew the lawyer through whom the 
English were handling their "spy money" in this country, and he could 
put a man in his office if the German government was so interested; 
that the défendant should give an unfavorable description of the at- 
titude of the German-Americans in this country. 

The witness said that at the same time she had given to the défend- 
ant a Bible in the flyleaf of which was written in secret ink a mes- 
sage which he should deliver to the people who might meet him, the 
contents of which were not disclosed to the défendant, but which were 
in gênerai accord with his oral instructions. The défendant had in- 
sisted that there should be nothing given him which would embarrass 
.or harm the United States in any way, as he did not wish to be used 
as a messenger for any such purpose. The witness also told the de- 
fendant to advise the authorities that they should stop writing let- 
ters, as her correspondence was under surveillance, and she had rea- 
son to believe that letters were being intercepted. O'Leary joined 
strongly in this. 

The défendant secured passage as a scullion on a tank steamer 
leaving New York on March 24, 1917, bound for Halifax. When a 
few days out of Halifax the steamer got word to retum to Halifax 
because of the déclaration of war between the United States and 
Germany, and did so. She left, however, on April 16th, and the de- 
fendant landed in Rotterdam, as alleged in the indictment, on May 4, 
1917. His présence upon the ship was proved by the cook under whom 
he served, and several witnesses testified to his signing on as scullion 
in New York on March 24th as alleged. 
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Hîs retum on June 6, 1917, was proved by two passengers, who were 
in the second cabin along with him, and his présence in New York, 
registered under surreptitious names, was proved by a number of 
witnesses. Nothing was shown of what he had donc in Rotterdam 
or anywhere else in Europe except that he had been met upon the street 
by one of the witnesses in clothes noticeably better than that which 
he possessed while on board. 

Victorica also swore that she saw him in July of 1917 after his re- 
tum, with O'Leary, at a table in a hôtel in Long Island; that they 
took a motor together to an inn, and that he then dehvered to her the 
reply messages which he had received. He said that he had come 
back safely as a passenger, but had not been allowed to enter Ger- 
many. Three persons had met him in Rotterdam and taken his mes- 
sage and given him another and had provided for his coming home. 
He gave back tlie Bible to Victorica, and told her that she would find 
three sheets of paper concealed in it, ail written with Invisible ink, 
two of them for Wessels and one for herself. He said that the mes- 
senger he had met in Germany told him that the outbreak of war be- 
tween the United States and Germany had quite changed the situa- 
tion. There could be no question of sending a submarine; that the 
German govemment wished to say that Germany was in full sympa- 
thy with the cause of the Irish freedom, but they did not think it 
advisable to interfère directly in Irish affairs, in accordance with the 
requests contained in the documents which the défendant had carried 
over; that they advised the Irish to wait for the Peace Conférence, 
when Germany would take a firm stand for Ireland's rights; that 
they appreciated the help O'Leary had given to secure the services 
of the défendant, and the difficult situation of the Irish-Americans ; 
that they did not expect the Irish-Americans to be disloyal to America, 
and that they cautioned Victorica and Wessels not to embarrass them 
hère; that Germany expected the Irish-Americans to do theîr duty 
to the United States, and in case any were captured they would be 
given considerate treatment; that they should not use any more of 
the old secret ink, because the French government had learned to un- 
derstand it, and that no more letters should be written by the witness 
from this side; that one "K." would start shortly from Germany, 
and come to the défendant, who was to put him in communication with- 
Wessels. 

The witness swore that she had developed the secret message for 
herself, which was to the effect that they were disappointed that her 
letters of recommendation hère had not arrived ; that they wanted her 
to come home directly, and not to go to South America, as originally 
intended; that one Kirscheisen was to arrive in America, and was 
to be taken to Wessels; that another man called Richards was to 
come, and he should also see Wessels through the help of the défendant 
and O'Leary. 

In the spring of 1918 the défendant was shown to hâve kept him- 
self in hiding in various places in the state of New York until his 
arrest on June 3, 1918. It was aîso shown that four letters were sent 
to him from Europe — one from Norway, one from Holland, one 
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from Denmark, and one from Spain. AU thèse contained his correct 
address. Of thèse letters, one was delivered to the proposed carrier 
by one "Milton," who had a photograph of the défendant, and his 
correct name and address. The letter was written in invisible ink, 
and along with it there were deHvered certain soft collars containing 
a new kind of invisible ink. The letter when developed was written 
in the German secret code, but its meaning was not disclosed. The 
soft collars in fact contained invisible ink. The letter from Holland 
was delivered to the proposed carrier by one De Jong, who gave the 
defendant's correct address. It was likewise in code, but not written 
in invisible ink, and it was mailed in America and reached the de- 
fendant's address. The other two letters were correctly addressed 
to the défendant and reached his house after his disappearance. They 
were in code, but their contents were not disclosed, nor was the name of 
the sender known. 

At the close of this évidence the défendant moved for a verdict 
upon the ground that none of the overt acts, assuming any of them 
was sufficiently laid, were proved by two witnesses, as required by the 
Constitution, and that therefore, regardless of any other circumstanc- 
es, the case must be taken from the jury. 

Robert P. Stephenson and George W. Taylor, Asst. U. S. Atty., both 
of New York City, for the United States, 
William Travers Jérôme, of New York City, for défendant. 

LEARNED HAND, District Judge (after stating the facts as 
above). The évidence in this case is amply sufficient to sustain a ver- 
dict for the government were the crime charged other than treason, 
and I shall confine myself, therefore, simply to the considération of 
whether the rule has been satisfied which is peculiar to that crime ; that 
is, whether any overt act of treason is supported by the testimony of 
two witnesses. 

The words "overt act" go back to the original statute of the 25th 
Ed. III. Under chapter 3 of 21 Rich. II no overt act was necessary for 
two years, until it was again reintroduced by chapter 10 of the Ist of 
Hen. IV, the preamble to which indicates the reason for its restora- 
tion: "There was no man which did know how he ought to behave 
himself to do speak or say for doubt of such pains" (of treason). It 
is clear that men feared prosecutions pieced together inferentially 
from chance words or deeds which need not be charged and against 
which no préparation could be made. Even in the times of Hen. VIII, 
when the law of treason was extended to its extremest limit, the pro- 
vision was retained of some overt act, or at least some written or 
spoken words which evinced the traitorous design. That design was 
indeed the substance of the act of compassing, and, in spite of the long 
history of distortiori which compassing endured, the logic of the rela- 
tion between the overt act and the crime was kept sound. In short, the 
treason must be manifested by some open deed, whose happening nec- 
essarily involved the commission of the crime. This was probably 
what the original words meant. 
259 F.— 44 
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In kases of adhering to the enemy the same consîstency was not 
observed. Strictly no overt act should hâve been held sufficient which 
merely manifested a traitorous intent, because the treason lay in hostile 
acts,_ for the words "adhering" must be taken as defined by the phrase, 
"giving aid and comfort." It was hardly the purpose of the 25th of 
Ed. III to allow the treason of levying war or of adhering to the enemy 
to be proved merely as attempt ; nor is there a sound reason for sup- 
posing that the overt act was meant only to disclose a traitorous in- 
tent in treasons which involved more than intent. Probably the anal- 
ogy with compassing confused the subject, but, whatever the cause, 
it was decided before the end of the seventeenth century (Lord Pres- 
ton's Case, 12 How. St. Tr. 646) that aid and comfort need not reach 
the enemy, and that, though the accused were frustrated in his at- 
tempt, it was enough if the overt act declared his intent. This bas 
since remained the law. Rex v. Hensey, 1 Burr. 643, 19 How. St. Tr. 
1342; Rex v. Stone, 25 How, St. Tr. 1171; United States v. Great- 
house, 4 Sawy. 457, Fed. Cas. No. 15,254. 

Nevertheless a question may indeed be raised whether the prosecu- 
tion may lay as an overt act a step taken in exécution of the traitorous 
design, innocent in itself, and getting its treasonable character only 
f rom some covert and undeclared intent. It is true that in prosecutions 
for conspiracy under our fédéral statute it is well settled that any 
step in performance of the conspiracy is enough, though it is innocent 
except for its relation to the agreement. I doubt very much whether 
that rule has any application to the case of treason, where the requlre- 
ment affected the character of the pleading and proof, rather than ac- 
corded a season of repentance before the crime should be complète. 
Lord Reading in his charge in Casement's Case uses language which 
accords with my understanding : 

"Overt acts are such acts as manlfest a crlmlnal Intention and tend towards 
the accomplishment of the crlminal object. They are acts by which the pur- 
pose is manifested and the means hy which it is intended to be fulfiUed." 

Therefore I hâve the gravest doubt of the sufficiency of the first 
and second overt acts of the first count and of those of the second 
count, which consist of acts that do not openly manifest any treason. 
Their traitorous character dépends upon a covert design, and as such 
it is difficult for me to see how they can confoim to the requirement. 
However, the point is not necessary to a décision of the case, because, 
though properly laid, they are proved in the same way as the third 
overt act of the first count, which is good as a pleading under any rule. 

The critical question, therefore, is whether it is enough to prove 
one élément of the overt act by one witness, and another by another. 
It was not until chapter 12 of the Ist, and chapter 11 of the 5th and 
6th, of Ed. VI that there had ever been introduced into the law of 
treason any quantitative rule of proof. Later, chapter 10 of the Ist 
and 2d of P. & M. raised a question which I need not consider because 
the law was settled definitely in favor of the quantitative rule by chap- 
ter 1 of the 13th of Car. IL In the trial of the Régicides (Kelyng, 9) 
it was decided that the statute permitted one witness to one overt act 
and another to another; and twenty years later, in Lord Stafiford's 
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Case (T. Raymond, 407, 408), ail the judges accepted the same ruie. 
Therefore when in 1695 the same was declared by statute (7th Wm. 
III) it was only a récognition of what had long been the accepted 
practice. 

The requirement of two witnesses probably had its rise from the 
canon law (Lord Stafford's Case, T. Raymond, 408) ; and in fact 
heresy and treason were necessarily regarded as closely analogous at 
a time when the axiom was everywhere accepted, cujus regio, ejus 
religio. It was the rule of canon law, borrowed from the civil, that 
two witnesses were ordinarily necessary (Burns, Ecclesiastical Law, 
vol. 3, p. 304), and whether it had any genuine roots in Roman law 
it is not necessary to consider. Such a procédural requirement, wher- 
ever it cornes from, implies a System of trial not rational in its process- 
es at ail, one in which the cause was tried by the sacramental nature 
of the oath itself (Wigmore, § 2032), one where the witnesses were 
guarantors or sponsors for the parties (Imperatoris lustiniani Institu- 
tiones, Moyle, pp. 632, 633). This idea, common enough in archâic 
law, was preserved in the later civil and in the canon law. It M^ould 
be a complète misunderstanding to suppose that when applied to trea- 
son it only meant that the prosecution's witnesses to any overt act 
should number at least two. In the sensé of the rule he is not a wit- 
ness who testifies only to an isolated and neutral fact, which is rele- 
vant because it rationally corroborâtes the story of a direct witness. 
When évidence is estimated quantitatively it is the support of the oath 
that counts, and the witness is no neutral narrator of past truth. He 
is "on the side" of him who calls him ; he is of "his tail," as it were, 
of his array against the opposite array. It is, of course, quite true 
that in the ultimate test the jury will décide rationally ; but I hâve now 
to consider only this formai requirement, which had its origin in oth- 
er and wholly différent ideas, and under which a witness is only he 
who can "back up" the story of the party to whom he belongs. Trea- 
son requires two such witnesses to the overt act. It has on this 
account always been necessary to produce direct, and not enough to 
produce circumstantial, proof. Rex v. Lowick, 13 How. St. Tr. 267, 
305 ; Burr's Case, 25 Fed. Cas. 55, 176. And so, taken historically, 
there seems to me no doubt as to the correctness of the defendant's 
position. 

There is, however, a further argument which comes near to dém- 
onstration. I hâve spoken of the origin of the second alternative of 
the 7th of Wm. III, which first, so far as I know, was applied in the 
Régicides Case, 1660. A similar development in the law of heresy, 
which, as I hâve shown, is nearly akin, is of much importance. As 
trials for heresy were conducted tinder the canon law, it was in theory 
necessary that the charge should be proved by two witnesses; but 
very early the craving to secure convictions at any cost led to precisely 
the same expédient, eventually legalized in the sixteenth century, as 
took place in England in respect of treason in the seventeenth. While 
the canon law required two "contestes," and while it was laid down 
distinctly by Escobar that heresy might not be proved by one testis 
to one déclaration of the accused and another to another, nevertheless 
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exactiy that practîce, i. e., contestes in génère, became prévalent and 
was finally authoritatively recognized in 1590.^ 

This development of the rule of contestes, both in heresy and trea- 
son, shows that the pressure of necessity substituted as an avowed, 
though an unorthodox, équivalent, separate oaths to two separate 
instances ("overt acts") of the same gênerai character. Yet each 
of thèse oaths must directly support one of the several instances 
("overt acts"). Moreover, it was always the rule in treason that 
. the jury must believe both witnesses. Rex v. Castelmaine, 7 How. 
St. Tr. 1067, 1111, 1112. It scarcely needs much historical imagina- 
tion to see that, if such an expédient were chosen as a relief from the 
stringency of the law as it stood, it could only hâve been because the 
existing rule demanded the support by two witnesses of ail the facts 
making up the spécifie charge (the "overt act"). If it meant no more 
than that one direct witness must be corroborated in the sensé that 
later and more rational procédure understands that word, no need for 
the équivalent devised as such relief could ever hâve existed. It is, 
of course, much harder to obtain one direct witness to each of two 
several instances than a corroborating witness to some innocent dé- 
tail of the story of a single witness. Indeed, no prosecution has much 
chance of success without some corroboration, and the rule, if so in- 
terpreted, means in practice nothing whatever. 

The original draft of the Constitution upon which the debates took 
place contained no other requirement than that "no person should be 
convicted" unless "on the testimony of two witnesses," foUowing the 
Statutes of Ed. VI. The debate occurred on August 20, 1787, and so 
far as was reported in Madison's Journal (Doc. Hist. of U. S. vol. 
3, pages 568-571) contains no allusion to the practice which had in- 

1 Lea, Hlstory Spanîsh Inquisition, vol. II, pp. 562-563, Book VI, c. 5: 
"The theory that It requlred two witnesses to prove a fact was developed 
Into the rule that they must be contestes — that is, two witnesses to the same 
individual act of heresy — ^hefore It could be accepted as proved. It is often 
found urged in the argument for the défense that the witnesses are singulares 
and not contestes ; but in practice such a def ence was usually disregarded, 
or at most only led to the unfailing resource of torture. * • • 

"Even in the seventeenth century Escohar affirms the rule absolutely ; if 
one witness swears that he heard Pedro say in the market place that God is 
not a Trinity, and another that he heard him say so In a house, It does not 
convict him, for neither fact Is legally proved. Such a définition, however, 
threw too many obstacles in the way of the prosecution not to be eluded, and 
in fact there were classes of cases, such as solicitation In the confesslonal, 
in which it was impossible to hâve more than one witness to each individual 
act. So, in prosecutlons for Judaism, In which évidence frequently covered 
a long séries of years and infinitésimal Incidents in daily life, concurrent wit- 
nesses to any single one could scarce be had. Yet the clalms of the Inquisi- 
tion to extrême benignity required this to be understood, as Escobar expresses 
it, while in practice it was disregarded. It was discovered that witnesses 
could be contestes in génère when they testified to différent acts of heresy 
and thus make fuU proof. It is true that Rojas, after citing authorlties on 
both sides, coneludes that the rule requiring two concurrent witnesses to a 
fact must be observed; but one of bis authorlties asserts that the contrary 
Is the rule in practise ; and the Suprema afflrmed this July 27, 1590, by or- 
dering that, where formai heresy is concerned, dépositions as to différent céré- 
monies and points of faith are to be held as contestes." 
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terpreted thîs language exactly as.the 7th of Wm. III provided. Mr. 
Dickinson raised the question whether the proposed change should 
include both alternatives o£ the 7th of Wm. III, i. e., two witnesses to 
the same overt act, or one to one and another to another. It was de- 
cided to add only the first of thèse, though, as James Wilson observed, 
"treason may sometimes be practised in such a manner as to render 
proof extremely difficult, as in a traitorous correspondence with the 
enemy" — an observation prophétie of the situation hère at bar. The 
Constitution, therefore, though quite unwitlingly, restored the rule 
to what was probably its original form in England, and was certainly 
the original and orthodox form for prosecutions for heresy. More- 
over, the convention intended to establish the stricter of the two alter- 
natives permissible under the 7th of Wm. III, to whose penalties the 
delegates had indeed nearly ail been liable. Whether they did wisely 
in declining to observe James Wilson's waming is not to the point; 
they meant to take over less than they found, but in the form they 
found it, and they accomplished what they intended. 

The authorities ofifered in support of the opposite view do not seem 
to me persuasive. They are two: First, a ruling of Mr. Justice 
Paterson in United States v. Mitchell, 2 Dali. 348, Fed. Cas. No. 
15,788; and, second, the case of Regina v. McCafferty, 10 Cox. Cr. 
Cas. 603. Justice Paterson's ruling in U. S. v. Mitchell is not wholly 
clear. He may hâve meant that the assemblage at Couch's Fort, 
which moved toward Gen. Neville's, was in itself an overt act of levy- 
ing war, and, if so, as he says, it was amply proved. He seems to 
hâve preferred the interprétation of the whole act as one; that is, the 
assemblage at Couch's Fort and the attack upon Gen. Neville's house. 
If the attack upon the house was an essential part of the act, it must be 
confessed that there were not two witnesses to each substantial part ; 
for the second witnèss to the acts at Gen. Neville's said no more than 
that it ran in bis head he had seen the défendant there. There can, 
however, be little doubt that in fact the assemblage in warlike posture, 
and the advance to the attack, was a sufficient act of levying war, al- 
though hostilities had not yet actually begun, and so much was con- 
ceded on ail sides in Burr's Case. If more was intended it can scarce- 
ly be held to be an authority for so much. 

Regina v. McCaflferty, supra, seems to me no authority for the doc- 
trine that one may tack together the testimony of two witnesses to 
separate parts of the same overt act. The statute there applicable was 
the 7th of Wm. III, and six judgments were written. Of thèse, one 
(Keogh, J.,) does not deal with the point, and two (O'Brien, J., and 
Piget, C. B.) expressly declined to recognize such a doctrine. George 
J., seems to hâve proceeded upon that clause of the statute which 
permits the proof of two overt acts by separate witnesses, relying up- 
on the informer, Corydon, for only the conspiracy at Chester. O'Ha- 
gan, J., relied upon the informer for the conspiracy at Chester, and 
thought that "one or more of the overt acts" had been proved by 
many witnesses. He seems to me to lend no countenance to the theory 
that the testimony can be tacked. The same is not true of the judg- 
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ment of Fitzgerald, J., who in one part held that the rising in Dublin 
was suflSciently proved by several witnesses to the rising, and that the 
informer's testimony to the defendant's connection with it might be 
proved by him alone. Yet in another part of his opinion he seems 
to suppose that the fourth and fifth overt acts of coming to Ireland 
with others and their assemblage there might be treated ^s separate, 
and that they were independently proved. His position is therefore 
not wholly consistent. 

Finally it may be urged that the rule in perjury is an analogy which 
should be followed, since it quickly became rationalized into requiring 
only corroboration of a single direct witness. No doubt the rule in 
perjury was in its origin also canonical (Wigmore, § 2040) ; but it 
seems not wholly clear to me that it first got récognition in the com- 
mon-law courts only a century after the Star Chamber was abolished. 
It is at least open to argument that already in Star Chamber the rule 
had suffered some abatement by the growth of a more rationalizing 
habit, and that its fate oscillated later between growing rational meth- 
ods and literal obédience to a rule whose origin was not understood, 
and for which, as so often happens, a false explanation had been de- 
vised. At most, I can see no more in the analogy than that in perjury 
the rule has suffered change, while in treason it has not, and Wigmore, 
a high authority, clearly supposes that the rule in treason has not be- 
come like that in perjury. Section 2042. 

I conclude, therefore, that it is necessary to produce two direct wit- 
nesses to the whole overt act. It may be possible to pièce bits together 
of the overt act, but, if so, each bit must hâve the support of two oaths ; 
on that I say nothing. In the case of none of the overt acts at bar was 
the necessary évidence produced. The gravamen of the charge de- 
pended for direct support on Victorica alone. For the rest, the case 
rested upon circumstantial évidence, which, while well-nigh conclusive 
in fact, was not direct as required. There seems to me no question 
whatever that without disregarding the whole theory of the Constitu- 
tion I could not allow a verdict to stand if I received it I must there- 
fore direct it for the défendant. 



In re JESSIE'S HBIRS. 

(District Court, E. D. Oklalioma. May 28, 1919.) 

No. 2982. 

1. CoTJKTS ig=9258 — Fedehal and State Couets — Judiciai, Powee — Constitd- 

TION. 

The judiciai power granted by Const. IT. S. art. 3, §§ 1, 2, extends to the 
trial of ail cases in law and equity arislng under tïie Constitution and 
the other nlne classes of cases named in section 2; but Congress is not 
prohibited from conferring judiciai power on other courts or ageneies as 
to cases not covered by the classes specifled in section 2, where the ex- 
ercise of such power is deemed necessary and convenient in the exécution 
of the authority granted it by the Constitution. 

®=aFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indeies 
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2. Courts ©=3258— Tersitobial Courts — Géant of "Judiciai- Powee" — Con- 

stitution. 

The authority granted territorial courts to hear and détermine contro- 
versles arislng in such territories is "judiclal power," but not by virtue 
of Const. U. S. art. 3, §§ 1, 2. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Judicial Power.] 

3. Courts ®=3258-^Ceeation of Territorial Courts — Judicial Power— Con- 

stitution. 

Under the grant to Congress by Const. U. S. art. 4, § 3, cl. 2, of power to 
dispose of and make ail needful ruies and régulations respecting the terri- 
tory and other property belonglng to the United States, It may create terri- 
torial courts, and conter upon them judiclal power ; the establishment of 
such courts and conferrlng of such authority constituting appropriate 
means to exercise the power to make needful rules respecting such ter- 
ritory. 

4. Indians <S=»28 — State Courts — Jubisdiotion Conferked by Conokess — 

State Constitution. 

The county or probate courts of Oklahoma may not exercise jurisdiction 
conferred under Act Cong. June 14, 1918 (Comp. St. 1918, Append. §| 
4234a, 4234b), to détermine the heirs of a full-blood Creek Indian, if in so 
doing it would contra vene Const. 0kl. art. 7, S 12. 

5. Indians ©=3lO — Allotted Lands — Power of Congress. 

Congress has plenary power over restrlcted lands allotted to Indians 
as long as the tribal relation exists, untll by some act the title is vested 
by purchase in some party other than the allottee. 

6. Indians <&=»28 — Détermination of Heirs — State Courts — Jurisdiction. 

Act Cong. June 14, 1918 (Comp. St. 1918, Append. |§ 4234a, 4234b), provid- 
ing for a détermination of the heirs of any deceased citizen allottee of 
the Five Civillzed Tribes of Indians, who may die or may bave died leavhig 
restricted heirs, by the proper court of the state of Oklahoma havlng 
jurisdiction to settle the decedent's estate, applying only to restricted 
lands of full-blood members of the existing tribes, held a valld exercise of 
législative power by Congress ; the county court of the state in such 
capaclty being a fédéral agency. 

7. Indians <3x=>28 — Détermination of Heirs — Pkoviso of State Statute — 

Application. 

The proviso to Act 0kl. Aprll 4, 1919, i 1, was enacted to give the 
concurrence of state procédure to Act Cong. June 14, 1918 (Comp. St. 1918, 
Append. §§ 4234a, 4234b), providlng for détermination of the heirs of any 
deceased citizen allottee of the Five Civillzed Tribes of Indians who may 
die or may bave dled leaving restricted heirs, by the proper court of the 
state of Oklahoma having jurisdiction to settle the decedent's estate, and 
applies only to pétitions for détermination of full-blood or restricted heirs, 
as a class, of dec>eased allottees; otherwise the proviso would confllct 
with Const. Okl. art. 7, § 12. 

8. Indians <S=528 — Détermination of Heirship — County Court of State. 

When a conveyance from a full-blood member of the Five Civillzed 
Tribes, approved by the county court of Oklahoma wlthout détermination 
of heirship under Act Cong. June 14, 1918 (Comp. St 1918, Append. §§ 
4234a, 4234b), vests rights in allotted lands of such tribes in the grantee, 
other than a restricted heir or member of such tribe, no letters testa- 
mentary or of administration having been granted, and the time liraited 
by the laws of Oklahoma for the institution of proceedings therefor hav- 
ing elapsed wlthout application, as well as in cases where there exists 
no lawful ground to institute such proceedings, the county court, under 
Const. Okl. art. 7, § 12, has not power to détermine heirship in so far as It 
afCects the title previously vested in such grantee or his assigns. 

^=»Por other cases see same toplc & KBY-NUMBBR In ail Key-Numbered DIgests & Indexes 
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0. Indiahs <S=>27C2) — TiTLE TO Unbebtbicted Allotted Lands. 

If restrictions on a portion of the allotted lands of the Flve Oivilized 
Trlbes of Indlans are removed by approval of the conveyance by the al- 
lottee, and title vests In the purchaser, such tltle can be affected, deter- 
mined, or quleted only by means of due process of law In a proper tribunal. 

10. Indians <g=»28 — Détermination of Heirs — Pétition by Record Claimant. 

TJnder Const. Okl. art. 7, § 12, In proceedlngs in a county court of Okla- 
homa, pursuant to Aet Cong. June 14, 1918 (Comp. St. 1918, Append. §§ 
4234a, 4234b), to détermine the heirs of a fuU-blood Creek Indian, the 
record claimaiit of some iuterest in his estate may be heard by pétition- 
In matters relatlng to the partition or sale of his realty allotted hlm as a 
member of one of the Plve Civilized Trlbes, and arislng under the probate 
jurisdiction of the court ; a construction glvlng efflect to ail provisions, 
not only of the act of Congress, but also of Act Okl. April 4, 1919. 

11. Indians <S=>28 — ^Détermination or Heirship — Propek Tribunal. 

Where an interest in allotted lands of a fuU-blood Creek Indian has 
vested by conveyance approved by the county court of Oklahoraa prior to 
June 14, 1918, no détermination of heirship havlng been made prior to 
such approval, and no county court of the state now havlng jurisdiction 
under Const. Okl. art. 7, § 12, to détermine such heirship as a power inci- 
dent to its probate .iurlsdictlon, the proper tribunal to make the détermina- 
tion is the district or superlor court of Oklahoma in a proceeding to 
quiet title, or for partition or In ejectmeht with right of removal to the 
United States District Court In proper case. 

12. Indians "©=528 — Partition <S=»40 — County Court oe Oklahoma — Juris- 
diction. 

Under Const. art. 7, § 12, the only power the county court of Oklahoma 
may exercise to order or decree the partition or sale of real estate whether 
in the normal case or in proceedlngs for détermination of the heirs of a 
full-blood Creek Indian, is when such power arises under the probate 
jurisdiction of the court. 

13. Indians <®=28 — Partition <S=»40 — County Court or Oklahoma — Pro- 
bate Jurisdiction. 

Act Okl. Aprll 4, 1919, supersedes Rev. Laws Okl. 1910, § 6488, and pro- 
vldes the procédure, not onl.v for the exercise of power by the county 
court of the state to order or decree the partition or sale of real estate 
when it arises under its probate jurisdiction, and to détermine heirship as 
an incident thereto, but also In spécial proceedlngs or administrative apts, 
wlth incidentnl exercise of such judicial power to détermine heirship to 
restricted lands of full-blood members of the Flve Clvilized Tribes of 
Indians. 

14. Indians <S=>28 — Détermination oe Heirship — County Court or Okla- 

homa — Action as to Vested Interest. 

Action of a county court of Oklahoma in determining the heirs of a 
full-blood member of one of the Flve Clvilized Tribes of Indians is a 
nullity as to parties havlng a vested interest by virtue of a conveyance 
approved by the county court prior to June 14, 1918, except in ordering or 
decreeing a partition or sale arislng under Its probate jurisdiction or in- 
cidental to the exercise of such jurisdiction. 

In the matter of the détermination of the heirs of Harper Jessie, de- 
ceased, a full-blood Creek Indian, wherein pétition was filed for re- 
moval to the District Court. On motion to remand. Motion sus- 
tained. 

Cutlip & Horsley, of Wewoka, Okl., for movant. 

Jones & Poster, of Muskogee, Okl., opposed. 

J. C. Stone, of Muskogee, Okl., and McDougal, Lytle & Allen, of 
Sapulpa, Okl., amici curiœ. 

©=For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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WILLIAMS, District Judge. By virtue of Act Cong. June 14, 1918, 
c. 101, 40 Stat. 606 (Comp. St. 1918, append. §§ 4234a, 4234b), pro- 
ceedings were commenced in the county court of Okfuskee county 
to hâve determined the heirs of Harper Jessie, deceased, a full-blood 
member of the Creek Tribe of Indians. Said act is entitled: 

"An act to provide a détermination of heirship • • • and conferring ju- 
risdiction upon district courts to partition lands belonglng to full-blood heirs" 

— and provides: 

"That a détermination of the question of fact as to who are the heirs of 
any deceased citizen allottee of the Five Clvilized Tribes of Indians who may 
die or may hâve heretofore died, leavlng restrlcted heirs, by the probate 
court of the state of Oklahoma having jurisdictlon to settle the estate of said 
deceased, conducted in the manner provided by the laws of said state for the 
détermination of heirship In closing up the estâtes of deceased persons, shall 
be conclusive on said question: Provided, that an appeal may be taken in the 
manner and to the court provided by law, in cases of appeal in probate mat- 
ters generally : Provided further, that where the time limited by the laws of 
said state for the Institution of administration proceedings bas elapsed without 
their institution, as well as in cases where there exists no lawful ground lor 
the institution of administration proceedings in said courts, a pétition may 
be filed therein having for its object a détermination of such heirship and the 
case shall proceed in ail respects as if administration proceedings upon other 
proper grounds had been regularly begun, but this proviso shall not be con- 
strued to reopen the question of the détermination of an heirship already as- 
certained by compétent légal authority under exlstlng laws." 

Such being removed to this court, on motion to remand, it is con- 
tended that it is properly hère under section 28 of the Judicial Code 
(Act March 3, 1911, c. 231, 36 Stat. 1094 [Comp. St. § 1010]), which 
provides : 

"Any suit of a civil nature, at law or In equlty, arlsing under the Constitu- 
tion or laws of the United States, or treaties made, or which shall be made, 
under their authority, of which the District Courts of the United States are 
given original jurisdictlon by this title, which may now be pending or which 
may hereafter be brought in any state court may be removed by the défend- 
ant or défendants therein to the District Court of the United States for the 
proper district." 

The Seventh Législature of Oklahoma passed an act entitled : 

"An act to provide for a détermination of heirship in ail cases of deceased 
persons; granting the county court original jurlsdiction thereof, and provld- 
Ing the procédure therefor" 

— approved April 4, 1919 (chapter 25, Session Laws of Oklahoma 
1919), which is in words and figures as f ollows : 

"Section 1. The county court having jurisdictlon to settle the estate of any 
deceased person is hereby granted original jurisdictlon to hear and déter- 
mine the question * • • of fact as to the heirship of such person, and 
a détermination of such fact by said court shall be conclusive évidence of said 
question in ail the courts of this state : Provided, that appeals may be talien 
from said county court wlthln the time and in the manner provided by law 
as in other probate matters. If no appeal is talsen the judgment of the 
county court shall be final, and in ail cases appealed from the county court 
when a final détermination thereof is had, same shall be a final détermination 
of such fact of heirship : Provided, that where the time limited by the law of 
this state for the institution of administration proceedings has elapsed without 
their institution, as well as in cases where there exists no lawful ground for 
the institution of administration proceedings in said court, a pétition may be 
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flled tbereln havlng for Its object a détermination of such helrsWp and the 
case slla^ proceed In ail respects as if administration proceedings upon other 
proper grounds had been regularly begun, but this provision shall not be con- 
strued to reopen the question of the détermination of an heirship already as- 
certalned by compétent légal authority under existing laws. 

"Sec. 2. In ail proceedings under thls act to détermine the question of 
heirship of any deceased person it shall be necessary for an heir of the dé- 
cadent, or a record clalmant of some interest in the estate of such décèdent 
to file in the proper couuty court a verlfied pétition, setting out the names of 
the deceased, a description of the estate of which the décèdent died seized, 
respectiug whlch the question of heirship is sought to be determined, the names 
and addresses of ail known hoirs and record claimants, and the extent of the 
interest clalmed by such heir or hoirs of record clalmant, if known. 

"Sec. 3. Upon the fillng of such pétition the eounty judge shall make an 
order flxing a day for the hearing of said pétition, not less than six nor more 
than ten week s irom the time of maklng such order, and dlrecting ail the 
hoirs of such deceased person and record clalmant to lands or any part thereof 
of which sald décèdent died seized to appear before the court at the time 
and place specifled, and to submlt to the court évidence that is compétent to 
esta],>lish heirship of such deceased person. The court shall cause notice of 
such hearing to be given by serving a copy of sald notice on the known helrs 
and record claimants of sald decedent's estate in the manner and wlthin the 
time as provlded for service of summons in civil actions in the district couit. 
The service on unknown helrs and unknown claimants shall be had in the same 
manner as is now provided for the service of summons In civil actions in the 
district court for nonresldent défendants. The hearing shall be had on the 
date flxed by the court, except continuances may be had for good cause 
shown as in civil actions. 

"Sec. 4. Upon the date set for the hearing of sald pétition the eounty 
court shall hear évidence ofCered, and shall render judgment aceordlng to 
said évidence, as In other probate cases, and the court shall détermine the 
hoirs of the said décèdent as of the date of the death of the said décèdent. 
The judgment of the court shall be final and conclusive on ail persons appear- 
ing or who hâve been personally served wlth summons, and shall be final as to 
ail those served by publication, unless any person so served by publication 
may file in said eounty court, wlthin twelve months from the rendltion of said 
judgment, a verlfied pétition setting forth that he or she did not hâve 
actual notice of the hearing in time to be présent at the hearing, and that he or 
she, in good falth, belleves himself to be an heir of the décèdent and the facts 
on which such belief is based, and in that event he shall be heard thereon. 
The eounty judge shall, upon the date of fillng said pétition, set a date for the 
hearing of such pétition and shall cause ail parties of record in said cause to 
be given reasonable notice thereof of not less than ten nor more than thirty 
days. Upon such hearing the court shall détermine the heirship of sald décè- 
dent and shall render a décision thereon in accord wlth the facts shown on 
said hearings; such judgment so rendered shall vacate the original judg- 
ment and shall bave the same force and effect as in the original hearing 
thereon, and any party aggrieved may appeal as from the judgment on the 
original hearing. 

"Sec. 5. In ail cases appealed from any judgment rendered under the pro- 
visions of this act, the law applicable to appeals in probate matters shall 
apply, and appeals may be taken from ail final orders, as provided for appeals 
in probate matters. 

"Sec. 6. The method herein provided for the détermination of the helrs of a 
deceased person shall not be exclusive, but shall be in addition to the method 
already provided by law, except that the method provided in section 6488 of the 
Revised I^aws of Oklahoma 1910, shall be no longer In force and said section 
6488 is hereby repealed." 

See, also. Session Laws 1919, chapter 145. 

Appeals lie to the district court from a judgment, decree, or order 
of the eounty court as follows: (1) Granting, or refusing, or re- 
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vokîng letters testamentary or of administration, or of guardianship ; 
(2) admitting, or refusing to admit, a will to probate; (3) against 
or in favor of the validity of a will or revoking the probate thereof ; 
(4) against or in favor of setting apart property, or making an allow- 
ance for a widow or child; (5) against or in favor of directing the 
partition, sale or conveyance of real property; (6) settling an account 
of an exécuter, or administrator or guardian ; (7) refusing, allowing 
or directing the distribution or partition of an estate, or any part 
thereof or the payment of a debt, claim, legacy or distributive share; 
or (8) from any other judgment, decree or order of the county court 
in a probate cause, or of the judge thereof, afïecting a substantial 
right. Section 6501, Rev. L. 0kl. 1910. 

"Any party aggrieved may appeal as aforesald, except wliere the decree or 
order of whlch he complains, was rendered or made upon his default." Sec- 
tion 6.502, Rev. L. Okl. 1910. 

"A person interested In the estate or funds affected by the decree or order, 
who was not a party to the spécial proceeding In which it was made, but who 
was entitled by law to be heard therein, iipon his application, or who bas 
acqulred, since the decree or order was made, a right or Interest which would 
bave entitled hlm to be heard, If It had been previously acquired, may also 
appeal as prescribed In thls article. The tacts whlch entltle such person lo 
appeal, must be shown by an aflidavlt whlch must be filed with the notice 
of appeal." Section 6503, Rev. I,. Okl. 1910. 

"An appeal by a party, or by a person Interested who was présent at the 
hearlng, must be taken wlthin ten days, and an appeal by a person interested, 
who was not a party and was not présent at the hearlng, wlthin thlrty days 
from the date of the judgment, decree or order appealed from." Section 6504, 
Rev. L. Okl. 1910. 

Section 16, art. 7, of the Constitution of Oklahoma, provides: 

"Until otherwise provlded by law, in ail cases arlslng under the probate ju- 
rlsdlctlon of the county court, appeals may be taken from the judgments of 
the county court to the district court of the county in the same manner as is 
now provlded by the laws of the territory of Oklahoma for appeals from the 
probate court to the district court, and In ail cases appealed from the county 
court to the district court, the cause shall be trled de novo in the district court 
upon the questions of both law and fact." 

[1] The judicial power granted by section 1, and defined by section 
2, article 3, of the Constitution of the United States, extends to the 
trial of "ail cases in law and equity, arising under this Constitution," 
and of the other nine classes of cases named in said section. Chis- 
holm V. Georgia, 2 Dali. 475, 1 L. Ed. 440; Levin v. United States, 
128 Fed. 826, 63 C. C. A._476; Higgins v. Brown, 20 Okl. 355, 94 
Pac. 703. The Congress is not prohibited from conferring judicial 
power upon other courts or other agencies as to cases not covered by 
the classes specified in said section 2, where the exercise of such 
power is deemed necessary and convenient in the exécution of the 
authority granted to it by the Constitution. 

[2, 3] The authority granted territorial courts to hear and déter- 
mine controversies arising in such territories is judicial power, but not 
by virtue of section 1, as defined by section 2 of article 3 of the Con- 
stitution. Under the grant to Congress of power "to dispose of and 
make ail needful rules and régulations respecting the territory or 
other property belonging to the United States" (section 3, art. 4, cl. 2), 
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it niay create territorial courts and confer upon them judîcial power. 
The establishing of such courts and the conferring of such authority 
constitutes appropriate means to the exercise of the power to make 
needful rules respecting such territory. 

Congress conferred jurisdiction upon the United States Court in 
the Indian Territory, which was created by virtue of said section, to 
détermine citizenship or membership in the Five Civilized Tribes 
(Stephens v. Cherokee Nation, 174 U. S. 484, 485, 19 Sup. Ct. 722, 43 
Iv. Ed. 1041) ; upon the Choctaw and Chickasaw citizenship court 
created by Act July 1, 1902, c. 1362, 32 Stat. 641, to hear évidence 
and examine judgments of the United States Court in the Indian 
Territory as to citizenship in the Choctaw and Chickasaw Nations, and 
détermine whether same should be annulled on account of irregulari- 
ties (Wallace v. Adams, 204 U. S. 415, 27 Sup. Ct. 363, 51 L. Ed. 547 ; 
Id., 143 Fed. 716, 74 C. C. A. 540; Ex parte Joins, 191 U. S. 93, 24 
Sup. Ct. 27, 48 L. Ed. 110); upon the Commission to the Five Civilized 
Tribes, commonly known as the Dawes Commission, to appraise and 
dispose of ail lots, occupied or vacant, improved or unimproved, of 
town sites, located within the Five Civilized Tribes, and to détermine 
préférence rights growing out of improvements or occupancy and con- 
troversies between claimants thereto (Ross v. Stewart, 227 U. S. 530, 
33 Sup. Ct. 345, 57 L. Ed. 626) ; upon the state courts, when express- 
ly or impliedly concurred in by the state, to try offenses not of fédéral 
cognizance, but of local or domestic or purely state concern or char- 
acter, pending at the time of the érection of the state, whether com- 
mitted in a territory under the immédiate or médiate direction of 
Congress, either where a territorial government existed with power to 
legislate for the territory, subject to such restrictions and restraints 
as Congress might impose, or where Congress Jiad passed laws 
for its government without the interventions of a subordinate organi- 
zation (Southern Surety Co. v. Oklahoma, 241 U. S. 582, 36 Sup. Ct. 
692, 60 L. Ed. 1187; Higgins v. Brown, 20 OkI. 355, 94 Pac. 703; 
Ex parte Bailey, 20 0kl. 497, 94 Pac. 553 ; Ex parte Buchanen, 20 
Okl. 831, 94 Pac. 943; Ex^parte Curlee, 20 Okl. 192, 95 Pac. 414; 
Coyle V. Smith, 28 Okl. 168, 113 Pac. 944; Laporte v. State, 14 Ariz. 
530, 132 Pac. 563); upon county or probate courts in the state of 
Oklahoma, to approve conveyances to restricted lands of fuU-blood 
heirs of the Five Civilized Tribes (Act May 27, 1908, 35 Stat. 312, c. 
199; United States v. Black, 247 Fed. 942, 160 C. C. A. 132; Bar- 

nett et al. v. Kunkel et al., 259 Fed. 394, C. C. A. ; Parker 

et al. V. Richard, 250 U. S. 235, 39 Sup. Ct. 442, 63 L. Ed. , de- 

cided June 2, 1919) ; upon the Secretary of the Interior, Commis- 
sioner of the General Land Office, and subordinate officers or com- 
missions, to hear and détermine claims to the public lands of the na- 
tion (United States v. Winona & St. Peter R. Co., 67 Fed. 948, 15 
C. C. A. 96; United States v. Ritchie, 17 How. 525, 15 L. Ed. 236); 
upon justices of the peace and other magistrates of the state by Act 
Sept. 24, 1789, c. 20, § 33, IStat. 91, to arrest and commit or bail 
persons charged with a violation of the criminal laws of the United 
States (Ex parte Gist, 26 Ala. 156); and to hear and détermine and 
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certify the daims of owners of fugitive slaves under Act Feb. 12, 
1793, c. 7, 1 Stat. 302, § 3 (Prigg v. Pennsylvania, 16 Pet. 539, 10 
h. Ed. 1060). 

With regard to naturalization, a subject necessarily within the ex- 
clusive régulation of Congress, the first act on the subject, passed in 
1/90, and ail subséquent acts relative thereto, give plenary jurisdiction 
to the State courts ; the language of the act of March 26, 1790, being 
"any common law court of record, in any one of the states." 1 Stat. 
103, c. 3. The act of April 14, 1802, désignâtes "the Suprême, su- 
perior, district, or circuit court of some one of the states, or of the 
territorial districts of the United States or a Circuit or District Court 
of the United States." 2 Stat. 153, c. 28. The jurisdiction of the 
state courts as to naturalization seems to be well settled. Levin v. 
United States, 128 Fed. 826, 63 C. C. A. 476. 

The Congress, in providing for the allotment of lands of the Five 
Civilized Tribes, required the commission to said tribes in charge 
of that work to make rolls of the citizens or members of each tribe, 
such rolls to be "descriptive of the persons thereon," and declared the 
rolls, when approved by the Secretary of the Interior, to be "the final 
rolls of citizenship." The rolls, as made and approved by the Secre- 
tary of the Interior, contained a statement of the âge, sex, and quan- 
tum of Indian blood of each member. By Act April 26, 1906, c. 1876, 
§ 19, 34 Stat. 137, ail restrictions on the aliénation of lands of members 
of said tribes, with tlie exception bf fuU-bloods, were removed; it 
being therein provided that "the quantum of Indian blood possessed 
by any member of said tribes shall be determined by the rolls of 
citizens of said tribes approved by the Secretary of the Interior," 
and directed that a printed and bound copy of the approved rolls be 
deposited "in the office of the recorder in each of the recording dis- 
tricts for public inspection." United States v. Ferguson, 247 U. S. 
175, 38 Sup. Ct. 434, 62 h. Ed. 1052. 

By acts passed in 1806 and 1808, Jurisdiction was givïn to the county 
courts along the northern frontier of suits for fines, penalties, and 
forfeitures under the revenue laws of the United States. Act March 
8, 1806, c. 14, 2 Stat. 354; Act April 21, 1808, c. 51, 2 Stat. 4S9. By 
act of March 3, 1815, cognizance vifas given to state and county courts, 
generally, of suits for taxes, duties, fines, penalties, and forfeitures 
arising under the laws imposing direct taxes and internai duties. Act 
March 3, 1815, c. 101, 3 Stat. 244. 

In Claflin v. Houseman, 93 U. S. 130, 23 L. Ed. 833, in referring 
to thèse acts, it is said : 

"Thèse instances show the prévalent opinion whlch exlsted, that the state 
courts were compétent to hâve jurisdiction in cases arising wholly under the 
laws of the United States, and whether they possessed It or not, in a particu- 
lar case, was a matter of construction of the acts relatlng thereto. It is true 
that the state courts hâve, in certain instances, declined to exercise the 
jurisdiction conferred upon them ; but this does not milltate against the 
weight of the gênerai argument." 

[4] The county or probate courts of this state may not exercise a 
jurisdiction conferred under the act of Congress June 14, 1918, if, in 
so doing, it would contravene section 12 of article 7 of the Consti- 
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tution of Oklahoma. Claflin v. Houseman, supra; Benncr v. Porter, 
9 How. 247, 13 L. Ed. 119; Higgins v. Brown, supra; Ex parte Bail- 
ey, supra ; Ex parte Buchanen, supra ; Ex parte Curlee, supra. 

At common law an administrator had nothing to do with the lands 
of his intestate. Under the statutes of this state the only power an 
administrator has to control the lands of the intestate is for the purpo?e 
of collecting the rents and profits, and under order of court to seh the 
realty, for the purpose of paying debts ; the personal estate and lands 
and profits being insufficient. 

The county or probate court having jurisdiction of an estate for 
the purpose of administration may as an incident, when necessary, 
exercise such probate jurisdiction to détermine the heirs of the intes- 
tate. So may the district or superior courts of the state, in exercising 
jurisdiction for the recovery of the possession of real estate in order to 
adjudicate the title, as an incident thereto, détermine heirship. Article 
7, §§ 10 and 12, Constitution of Oklahoma, chapter 145, p. 207, 
Sess. Laws 0kl. 1919; McDougal v. McKay, 237 U. S. 372, 35 Sup. 
Ct. 605, 59 L. Ed. 1001 ; Sizemore v. Brady, 235 U. S. 441, 35 Sup. 
Ct. 135, 59 L. Ed. 308; Pigeon v. Buck, 237 U. S. 386, 35 Sup. Ct. 
608, 59 L. Ed. 1007; Jefïerson v. Fink, 247 U. S. 288, 38 Sup. Ct. 
516, 62 h. Ed. 1117; Browning v. Smith, 139 Ind. 280, 37 N. E. 540; 
Cooke V. State National Bank, 52 N. Y. 96, 11 Am. Rep. 667. 

The Congress, by Act Feb. 8, 1887, c. 119, 24 Stat. 388, as amend- 
ed by Act June 25, 1910, c. 431, 36 Stat. 855, provided for allotments 
in severalty to certain réservation Indians, and in such cases for the 
issuance of what is known as trust patents, the allotments to be held 
for a period of 25 years for the sole use and benefit of the allottee, or, 
in case of his death, of his heirs, and at the expiration of such period, 
unless it be extended by the Président, a regular patent to be issued 
conveying the title in fee. The jurisdiction of the Secretary of the 
Interior to détermine disputes conceming thèse allotments was retained 
until Act Aug. 15, 1894, c. 290, 28 Stat. 305, as amended by Act Feb. 
6, 1901, c. 217, 31 Stat. 760 (Comp. St. §§ 4214, 4215), when juris- 
diction was placed in the United States Circuit Courts to détermine 
heirship; it being provided that ail persons, with the exception of 
members of the Five Civilized Tribes, who are in whole or in part of 
Indian blood or descent, and who are entitled to an allotment of land 
under acts of Congress, or who claim to be so entitled to land under 
any allotment act or under any grant made by Congress, or who claim 
to hâve been unlawfully denied or excluded of any allotment made 
as aforesaid, might commence and prosecute or défend any action, 
suit, or proceeding in relation to their right thereto in the proper 
Circuit Court of the United States. The Circuit Courts of the United 
States were by that act given jurisdiction to try and détermine any 
action, suit, or proceeding arising within their respective jurisdictions, 
involving the right of any person of Indian blood or descent, except 
the Five Civilized Tribes, to any allotment of land made as afore- 
said. 

By Act June 25, 1910, c. 431, 36 Stat. 855, the Secretary of the In- 
terior was given jurisdiction to détermine heirship in ail cases where 
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the trust perîod had not expired ; the Five Civilîzed Tribes being ex- 
cluded from the provisions of said act. Said act had the effect of di- 
vesting-such former jurisdiction from the United States Circuit Courts. 
Hallowell v. Gommons, 239 U. S. 506, 36 Sup. Ct. 202, 60 L. Ed. 
409; s. c, 210 Fed. 793, 127 C. C. A. 343; Bond v. United States 
(C. C.) 181 Fed. 613 ; Pel-ata-yakot v. United States (C. C.) 188 Fed. 
387. 

[5] As to restricted lands, Congress bas plenary power thereover 
as long as the tribal relations exist, until by some act the title thereto 
is vested by purchase in some party other than the allottee. Brader 
V. James, 246 U. S. 88, 38 Sup. Ct. 285, 62 L. Ed. 591; Wilson 
V. Wall, 73 U. S. (6 Wall.) 83, 18 L. Ed. 727 ; Reichert v. Felps, 73 
U. S. (6 Wall.) 160, 18 L. Ed. 849; Jones v. Meehan, 175 U. S. 30, 20 
Sup. Ct. 1, 44 L. Ed. 49. 

Section 9 of act of Congress of May 27, 1908 (35 Stat. 315, c. 199), 
provided that the death of any allottee of the Five Civilized Tribes 
shall operate to remove ail restrictions upon the aliénation of such 
allottee's land: Provided, that no conveyance of any interest of any 
fuU-blood herein shall be valid unless approved by the county court 
having jurisdiction te settle the estate of said allottee. 

In Barnett v. Kunkel, supra, the court said : 

"It Is urged that the approval of the Slmms deed by the county court of 
Okfuskee county was void, because the deed itself was executed in 1909, and 
the approval was not made until 1913. The mère running of tlme, however, 
dld not destroy the original deed, nor take away the power of the c-ourt to ap- 
prove it. It simply rendered more diffieult the investigation whleh the court 
ought to make before such approval. The act of approval is administrative. 
[Italics mine.] It contemplâtes that there shall be such an inquiry as sat- 
Isfles the court that the making of the deed at the tlme of its exécution, and 
upon the considération then pald, is just and équitable, and for the best in- 
terest of the grantor. In a field where values are rapidly cbanglng * • • 
the passage of four years' tirae Increases the difflculty of such an inquiry, and 
ought to make the court much more cautlous in awarding approval than when 
the deed is proraptly presented. Mère lapse of time, however, does not destroy 
the deed or take away the power to approve it. • • * " 

^ In Parker v. Richard et al, 250 U. S. 235, 39 Sup. Ct. 442, 63 E- 

Ed. (decided June 2, 1919), in construing section 9 of the act of 

1908, it is said : 

"In the absence of the proviso it would be very plain that on the death of 
the allottee ail restrictions on the aliénation of the land allotted to hlm were 
removed. But the proviso is there and cannot be disregarded. It obvlously 
limits and restrains what précèdes it. In exact words it puts full-blood Indian 
hoirs in a distinct and excepted class, anO. forbids any conveyances of any 
interest of such an heir in such land unlass it be approved by the court 
named. In other words, as to that class of hoirs the restrictions are not re- 
moved, but merely relaxed or qualified to the extcnt of sanctloning such con- 
veyances as receive the court's approval. Conveyances without its approval 
fall within the ban of the restrictions. That the ageucy which is to approve or 
not is a state court is not materlal. It is the agency selected by Congress, and 
the authority confided to it is to be exereised in giving effect to the will of 
Congress in respect of a matter within its control. Thus in a practical sensé 
the court In exercising that authority acts as a fédéral agency ; and this is 
fcscognized by the Suprême Court of the state. Marcy v. Board of Commis- 
«ioners, 45 0kl. 1, 144 Pae. 611. Plainly, the restrictions hâve the same force 
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«nd operate In the same way as If Congress had selected another agency, 
exclusively fédéral, such as the Superintendent of the Five Civilized Tribes." 

[8] The act of June 14, 1918, applying only to restricted lands and 
to full-blood members of such existing tribes, was a valid exercise of 
législative power by Congress. In conferring this authority upon the 
county courts of the state, it is presumed that Congress considered the 
provisions of the state Constitution. The county court in such capacity 
is, in effect, a fédéral agency, acting with the same resuit as if it was 
done by the Superintendent of the Five Civilized Tribes, the Com- 
missioner of the Land Office, or the Secretary of the Interior. Barnett 
V. Kunkel, supra; Marcy v. Board of Commissioners, 45 Okl. 1, 144 
Pac. 611. The Seventh Législature, in passing the act of April 4, 
1919 (chapter 25, Session Laws Okl. 1919) obviously had in mind the 
act of Congress of June 14, 1918. 

In Marcy v. Board of Commissioners, 45 Okl. 1, 144 Pac. 611, it is 
said: 

"The I>eglslature of the state has authorized the county courts to act iii 
such capacity by provlding fées to be charged for the approval of deeds of 
such full-blood heirs ; and this court, recognlzing the importance of the 
exercise of superintendence and control by sald courts over such conveyances, 
has provided rules and régulations governlng thelr procédure therein." 

[7] The act of Congress of June 14, 1918, relates to restricted or 
full-blood heirs of deceased citizen allottees of the Five Civilized 
Tribes. The proviso to section 1 of the act of the Législature of April 
4, 1919, was enacted to give concurrence of state procédure to section 
1 of said act of Congress, and applies only to cases or pétitions for 
détermination of full-blood or restricted heirs, as a class, of deceased 
allottees. Otherwise said proviso to said section 1 of the act of, the 
Législature of April 4, 1919, would conflict with section 12, art. 7, of 
the Constitution of Oklahoma. Ozark Oil Co. v. Berryhill, 43 Okl. 
523, 143 Pac. 173. Chapter 145, Session Laws of Okl. 1919, em- 
phasizes this conclusion. It provides in actions to quiet title, etc., 
or where "the relief demanded consists wholly or partly in excluding" 
a person "from any lien or interest" in such property, that the "un- 
known heirs" may be joined as parties, and under the conditions pre- 
scribed service to be had by notice by publication. Thèse acts of the 
Législature, construed togetHer, show that the provisions of section 
12, art. 7, Const. Okl., were in contemplation when same were passed. 

Prior to the act of the Seventh Législature of April 4, 1919, section 
6488 of the Revised Laws of Oklahoma of 1910 was in force, which 
provided that: 

"In ail estâtes now being adminlatered, or that may hereafter be admlnis- 
tered, any person claimlng to be an heir to the deceased, ôr entitled to distri- 
bution In whole or In part of such estate, may, at any time after the expiration 
of one year from the Issuing of letters testamentary or of administration 
upon such estate, file a pétition in the matter of such estate, praying the court 
to ascertain and déclare the rights of ail persons to said estate, and ail in- 
terest therein and to whom distribution thereof sbould be made. • • » " 

Said section further provides the procédure, including notice, and 
closes as follows: 
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"Thls section shall be cumulative and additlonal to the provisions of law 
now exlstlng for determining helrshlp to any deceased person, and it is not 
tntended tliat this section shall repeal any existing section of the law govem- 
Ing the administration of estâtes, exeept such as may be in direct conflict 
herewlth." 

By virtue of the power granted by section 9 of the act of May 27, 
1908, the county court was authorized by Congress to approve con- 
veyances by full-blood members of the Five CiviUzed Tribes of their 
interest in allotted lands. In such cases coming within the provisions 
of said section 6488, supra, the county court had the authority to dé- 
termine heirship; it affording the procédure necessary to the inci- 
dental exercise of the power granted by virtue of section 9, supra. As 
to conveyances approved by the county court prior to June 14, 1918, no 
heirship being determined by such court, the rights of such heirs 
executing the conveyance to the lands therein described thereby grant- 
ed by such approval immediately ve^ted in Qie grantee. Lomax v. 
Pickering, 173 U. S. 26, 19 Sup. Ct. 416, 43 L. Ed. 601 ; Barnett v. 
Kunkel, supra. 

Section 12, art. 7, of the Constitution of Oklahoma, supra, provides: 

"The county court, coextensive wlth the county, shall hâve original jurls- 
dlction In ail probate matters, and until otherwise provided by law, shall 
hâve concurrent jurisdietion wlth the district court In civil cases in any 
amount not exceeding one thousand dollars, exclusive of interest: Provided, 
that the county court shall not hâve jurisdlction • • • in any action for 
divorce or allmony, or In any action against officers for misconduct in office, 
or in actions for slander or libel, or in actions for the spécifie performance of 
contracta for the mie of real estate, or in any matter tcherein the title or townd- 
aries of land maj/ be in dispute or called in question; nor to order or decree 
the partition or taie of real estate, not arising under it» probate jurisdiction." 
(Itallcs mine.) 

[8] When a conveyance from a full-blood member of the Five Civ- 
ilized Tribes, approved by the county court without the détermination 
of heirship, vests rights in allotted lands of such Tribes in the grantee, 
no letters testamentary or administration having been granted and the 
time Hmited by the laws of this state for the institution of proceed- 
ings therefor having elapsed without such application having been be- 
gun, as well as in cases where there exists no lawful ground for the 
institution of such proceedings in such court, the county court then 
has not the power to détermine heirship in so far as it affects such 
title theretofore vested in such grantee or his assigns. Section 12, 
art. 7, supra. 

[9] Suppose the power to approve the conveyance had been given 
to the Secretary of the Interior, which undoubtedly could hâve been 
done, and same had been approved by him, and the title vested in the 
purchaser, would it be contended that Congress could afterwards con- 
fide in him authority to détermine heirship which would affect the 
title of such land then unrestricted and owned by such purchaser or his 
grantees? The power to détermine heirship by him could hâve been 
exercised by him before the removal of restrictions and the vesting of 
title in such purchaser. After restrictions are removed by approval 
of such conveyance and title vests in the purchaser, such title can be 
259 F.— 45 
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affected, determîned, or quieted only by means of due process of law 
in a proper tribunal. 

[10] The "record claimant of some interest in the estate of such 
décèdent" may be heard by pétition by the county court in matters 
relating to the "partition or sale" of such real estate "arising under 
its probate jurisdiction," granted by section 12, art. 7, Const., supra. 
This construction gives effect to ail the provisions, not only of the 
act of Congress of June 14, 1918, but also of the act of the Légis- 
lature of April 4, 1919, and préserves the provisions of the Consti- 
tution. 

[11] Where an interest in such allotted lands has vested by con- 
veyance approved by proper county court prior to June 14, 1918, no 
détermination of heirship having been made prior to such approval, and 
rio county court now having jurisdiction under section 12, art. 7, of 
the Constitution to détermine such heirship or interest as a power inci- 
dent to its probate jurisdiction, the proper tribunal to make such déter- 
mination is the district or superior court of this state, in a proceeding 
to quiet title or for partition, or in ejectment, with the right ôf removal 
to the United States District Court in a proper case. See chapter 145, 
Session Laws of Oklahoma 1919, for manner of service prescribed in 
case of "unknown heirs." 

The record discloses that the pétition was filed in the proceeding ih 
the county court by Martha Jackson, a minor, by R. W. Parmenter, 
her guardian ; the allégations being that Harper Jessîe, deceased, was 
a duly enrolled member of the Creek Tribe, having died on or about 
April 7, 1899, and that said county court has jurisdiction over the 
settlement of said estate, and sole jurisdiction to fïnd and decree who 
are the parties interested, and who are the heirs of the estate, as provid- 
ed by section 6488; that on or about November 24, 1902, there was 
allotted to the heirs of said Harper Jessie, deceased, pursuant to the 
acts of Congress, certain tracts of land, and that patents had been 
issued as provided by law, and that said petitioner is the owner of an 
undivided one-half interest in and to said lands, and — 

"That the foUowIng persons together wlth other numerous persons whose 
names are unknown, and whose whereabouts and interests clalmed are unat- 
talnable, are clalmlng an Interest In the estate of said Harper Jessie, deceased, 
and of said lands, as heirs or otherwise. • * • That no administration 
proceedlnais hâve ever been Instituted for said estate of Harper Jessie, de- 
ceased, the tlme llmlted by law for the institution thereof has elapsed, and 
that there is no lawful ground therefor existlng, the estate Involved herein 
belng restricted lands. • • ♦ That this court, upon this pétition, after due 
notice and trial thereof, should, by proper decree, détermine and déclare who 
are the heirs of said Harper Jessie, deceased, the ownership of said lands and 
estate, and the interest, if any of each respective claimant thereto or thereln, 
and who are entltled to distrlbatlon thereof." 

[12] This pétition does not disclose the blood or tribal member- 
ship of said claimants or whether the interest of any of the said heirs as 
fulî-bloods has been conveyed by the approval of the county court. 
If any such interest has already vested in other parties by approval 
by the county court of such conveyance, the county court has not now 
jurisdiction to détermine the title thereto, when such détermination 
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would not be "to order or decree the partition or sale of real estate" 
arising under its probate jurisdiction, or incidental to the exercise of 
such probate jurisdiction. The only power that the county court may 
exercise "to order or decree the partition or sale of real estate" is 
when it arises under its probate jurisdiction. Section 12, art. 7, Const, 
supra. 

[13, 14] Section 6488, supra, provides the procédure for the exercise 
of such power in the incidental détermination of heirship. The act of 
June 14, 1918, supra, is a spécial proceeding, involving administrative 
acts (Bamett et al. v. Kunkel, supra), with the incidental exercise of 
judicial power for such purpose. The act of the Législature of April 
4, 1919, supra, supersedes section 6488, and provides the procédure, 
not only for the exercise of power by the county court "to order or 
decree the partition or sale of real estate" when it arises under its 
probate jurisdiction, and to détermine heirship as an incident thereto, 
hut also in spécial proceeding or administrative acts, with the inci- 
dental exercise of such judicial power to détermine heirship to re- 
stricted lands of full-blood members of the Five Civilized Tribes. 
Such action of said court as to such full-blood heirship would be a 
nullity as to parties other than such tribal members having a vested 
interest by virtue of a conveyance approved by the county court 
prior to June 14, 1918, except in ordering or decreeing a partition 
or sale arising under its probate jurisdiction, or incidental to the exer- 
cise of such probate jurisdiction. 

Said proceeding was not a removal action. In re Foley (C C.) 
76 Fed. 390; Wahl v. Franz, 100 Fed. 680, 40 C. C. A. 638, 49 
L. R. A. 62; In re Cilley (C. C.) 58 Fed. 977; Copeland v. Bruning 
(C. C.) 72 Fed. 5 ; Underground Electric Railways Co. of London, 
Limited, v. Owsley et al. (C. C.) 169 Fed. 671 ; Byers v. McAuley, 149 
U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867; Public Service Co. of 
Northern Illinois v. Corboy, Drainage Commissioner, 250 U. S. 153, 
39 Sup. Ct. 440, 63 L. Ed. , decided June 2, 1919. 

The motion to remand is sustained, at the cost of the petitioner for 
removal. 



UNITED STATES v. MINERY. 
(District Court, D. Connecticnt. July 22, 1919.) 

1. Intoxicating Liquors <s=5214, New, vol. 8A Key-No. Séries — Constitu- 

TIONAI, LAW WaR-TiME PROHIBITION. 

War-Time Prohibition Act Nov. 21, 1918, does not vlolate the Tenth 
Amendment to the Fédéral Cîonstitutlon, wMch reserves to the states 
powers not delegated to Congress. 

2. Intoxicating Liquors 'S=»132 — Wab-Timb Prohibition — Dubation op 

Act, 

Act Nov. 21, 1918, prohlbitlng the manufacture and sale of Intoxicating 
liquors "until the conclusion of the présent war," la applicable to a sale 
on July 8, 1919, since no treaty had then been slgned with Austria, and 
the ariny had not been entirely demobilized. 

^EsFor other case? ^ee same toplc & KBiT-NUMBER in ail Key-Numbered Dtgests & Indexes 
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3. Intoxicatin.o LiQtroEa <S=»13 — OoNSTiTunoNAL IiAW — War-Tmb Prohi- 
bition. 

The Blghteenth Amendment to the fédéral Constitution, provlding for 
national prohibition in 1920, does not Invalidate War-ïlme Prohibition 
Act Nov. 21, 1918, upon ground that prohibition législation la precluded 
until 1920. 

Information by the United States -against Stephen A. Minery. De- 
murrer to information overruled, and défendant ordered to appear and 
plead over. 

John F. Crosby, U. S. Atty., of Hartford, Conn. 
Amon A. Alling, of New Haven, Conn., and William A. King, of 
Willimantic, Conn., for défendant. 

CHATFIELD, District Judge. The défendant has been brought 
into court on an information charging that on or about July 7, 1919, 
he did unlawfully and knowingly, "before the conclusion of the prés- 
ent war, and before the termination of demobilization, the date of 
which is to be hereafter determined and proclaimed by the Président 
of the United States, sell distilled spirits, béer, wine, and other in- 
toxicating malt and vinous liquors, for beverage purposes, the said 
distilled spirits," etc., "not being theh and there sold for export, sac- 
ramental, médicinal, or other than beverage uses," etc., contrary to 
the provisions of the statutes of the United States. 

The défendant has demurred to this complaint upon the grounds 
(1) that the facts set forth in the information do not constitute a 
crime under the laws of the United States ; (2) that the act was com- 
mitted on or about the 8th day of July, 1919, and therefore not on a 
day before the conclusion of the présent war; (3) that the law of 
November 21, 1918 (chapter 212 of 65th Congress, 2d Session, 40 
Stat. 1045), under which the défendant is charged, is unconstitutional, ' 
in that it contravenes amendment 10 to the Constitution of the United 
States reserving to the states, respectively, such powers as that of reg- 
ulating the sale of spirituous and intoxicating liquors within each 
respective state; (4) that the act of November 21, 1918, is unconsti- 
tutional and void in that it contravenes the provisions of the 18th 
amendment, which prohibits after January, 1920, the sale of intoxi- 
cating beverages, and thus specifically withholds from Congress until 
January, 1920, the power to prohibit the sale of spirituous and in- 
toxicating liquors within any particular state; (5) that the act of 
November 21, 1918, is unconstitutional, in that it provides for the 
opération and enforcement of provisions for war after the termina- 
tion of the war, and until termination of demobilization by the express 
language of the statute, which thus shows that the act is to continue 
after the war emergency has ended and the war subsided ; and (6) that 
the information does not allège any emergency or necessity which could 
be denominated war, and which therefore could be a basis for such 
législation. 

No separate discussion of the first and sixth grounds of the demurrer 
is necessary, inasmuch as it is évident that, if the law be upheld over 

^ssFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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the objections raised by the other grounds of the demurrer, thèse fur- 
nish no reason why the law should be held beyond the powers of 
Congress and tinconstitutional. 

[1] The third ground of demurrer, that the law of November 21, 
1918, contravenes article 10 of the amendments to the Constitution, is 
aiso of no force. If Congress had the power to enact this particular 
law for the purpose of conserving food and increasing the sufficiency 
of the production of supplies, etc., for the army and navy, it is no 
objection to an exercise of that power to say that it thereby accom- 
plishes prohibition of the sale of alcoholic liquors, which under other 
amendments of the Constitution is left to législation by the particular 

In the case of In re Kollock, 165 U. S. 526, 17 Sup. Ct. 444, 41 L. 
Ed. 813, a tax act for the raising of revenue was upheld although the 
effect of this law was to prevent déception in the sale of ôleomargarine 
for butter, and although the prévention of this traffic was assumed to 
be one of the objects of passing the law. 

In the case of McCray v. United States, 195 U. S. 27, 24 Sup. 
Ct. 769, 49 L,. Ed. 78, it was held that the taxing power of Congress 
could not be assailed on the ground that it would destroy or restrict 
the manufacture of artifîcially colored ôleomargarine. The court said 
that, if power to tax be within the lawful power of Congress, the ex- 
ertion of that power may not be judicially restrained because of the 
results which arise from its ex;ercise, or because the court questions 
the motive underlying the passage of the law. Where there is power 
to tax a particular subject, the power to prevent traffic by the exercise 
of the taxing power is judged solely from the standpoint of whether 
the tax is lawful. Even if the exercise of that power shall accom- 
plish a resuit which by itself is not within the power of Congress, 
nevertheless the law is not unconstitutional if the taxing power be 
lawfully exercised, so that the indirect resuit is the mère efifect of 
légal régulation. Hammer v. Dagenhart, 247 U. S. 251, at page 269, 38 
Sup. Ct. 529, 62 L. Ed. 1101, Ann. Cas. 1918E, 724, with citations on 
the following pages. 

By analogy it must be held that the prohibition of the sale of in- 
toxicating liquors through the exercise of the power to levy war is 
within the right of Congress in the exercise of its discrétion. 

[2] The second ground of demurrer, to the effect that the act 
charged as an offense in this information was committed on the 8th of 
July, 1919, that this day is not included within the words, "until the 
conclusion of the présent war," as legally construed, and that the 
power to carry on the war cannot be extended by act of Congress to 
include that date, also the fifth ground of demurrer, that the law of 
November 21, 1918, is unconstitutional, in that it provides for the 
opération and enforcement of o^var measures after the conclusion of 
the war and during a period of peace — that is, until the termination of 
demobilization-^are based upon the fact that a treaty of peace with 
Germany has been actually signed ; that the présent German government 
has ratified the treaty, and actual hostilities on the European front 
hâve ceased for some months ; that the armies of the United States 
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are being demobilized ; and that the Président has stated that the war 
— that is, armed hostilities — has terminated so that peace is now at 
hand. The défendant cites the cases of Ex parte Milligan, 4 Wall. 2, 
18 L. Ed. 281, and Mitchell v. Harmony, 13 How. 115, at page 134, 
14 L,. Ed. 75, in which the Suprême Court has held that, in order to 
hâve the power granted to the military forces by the Constitution in 
a State of de jure war invoked, so that personal and property rights 
of the individual and the powers of civil government can be inter- 
fered with, the emergency or necessity must be so urgent that no delay 
can be considered, and such that the action of the civil authorities 
would be too late to provide the means which the occasion calls for. 
But in those cases the question was whether the actual facts existing 
at the time were sufficient of themselves to show that the rule of the 
military forces should supersede that of the civil government. The 
power of Congress to enact a statute was not under considération. 

The défendant further contends that, even if the military neccssities 
were sufficient when the law of November 21, 1918, was passed, to 
justify the acts of war provided for in the statute, when this necessity 
or emergency has terminated Congress would lose the power not only 
to enact new législation, but to continue in efïect laws previously pass- 
ed, and that such laws must then terminate. 

To apply that to the présent case the défendant argues that at the 
présent time conditions are not such as to justify Congress, or to up- 
hold the authority of Congress, in passirig laws for further prosecu- 
tion of the war. He therefore argues that, if a law passed when Con- 
gress did hâve such power, is by express words made to continue into 
the présent time, when a state of peace is said to exist, the court 
should step in and déclare the further enforcement of the law un- 
conititutional. 

It may be assumed for the purposes of argument that, if the présent 
law provided that war measures should continue af ter the war condi- 
tions had ceased, power would vest in the court to déclare further 
exercise of the war power unconstitutional. But even this is insuffi- 
cient to justify a holding by the court that the statute of November 
21, 1918, has become of no efïect by the conditions existing at the 
présent date. Commercial Cable Co. v. Burleson et al. (D. C.) 255 
Fed. 99, and the cases of ' Dakota Central Téléphone Co. v. State 
of South Dakota, 250 U. S. 163, 39 Sud. Ct. 507, 63 L. Ed. — ; 
Burleson v. Dempcy et al, 250 U. S. 191, 39 Sup. Ct. 511, 63 L. Ed. 

; MacCleod v. New England Téléphone & Telegraph Co., 250 U. 

S. 195, 39 Sup. Ct. 511, 63 D. Ed. ; and Northern Pacific R. 

R. Co. V. North Dakota, 250 U. S. 135, 39 Sup. Ct. 502, 63 h. Ed. 

, (decided by the Suprême Court, June 2, 1919) — are authorities for 

the proposition that présent conditions do not constitute a state of 
peace so that government authority under a war measure has entirely 
ceased. 

As a matter of fact we are still technically at war with Austria, and 
the army which has been conducting the war with Germany and with 
Austria is not in fact demobilized. The conditions which make it nec- 
essary to legislate with relation to the actual maintenance of war 
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involve also the power to adjust the conditions resultîng from the ces- 
sation of hostilities so that war may be terminated and peaceful oc- 
cupations resumed without destructive efïects from the exercise of 
the powers reîating to the conduct of the war itself. 

The statute of November 21, 1918, was expressly held constitution- 
al in this regard in the case of the Hoffman Brewing Co. v. McElligott 
and another, 259 Fed. 321, in the District Court of the Southern Dis- 
trict of New York, upon the 17th of May, 1919, and this décision was 
affirmed by the Court of Appeals of this circuit in that regard. 259 
Fed. 525, C. C. A. . 

The question under considération is not whether the War Depart- 
ment has the authority to enact martial law in this country because of 
war conditions prevaiHng he.re, or to détermine that the civil courts 
and civil authorities are not sufficient to protect personal property 
rights and to protect the individual in the United States. The ques- 
tion is whether Congress has the power to continue war measures, and 
to enact législation which shall continue the enforcement of such war 
measures, until such time as in the discrétion of Congress thèse war 
measures are no longer necessary. 

As a matter of fact, discrétion for the termmation of this law has 
been vested in the Président after certain fixed conditions shall hâve 
happened. Those conditions are within the power of Congress to 
describe and to defihe. It f ollows that the courts hâve no right to in- 
terfère with the exercise of this discrétion by Congress, or. to attempt 
to say that différent conditions should hâve been imposed. 

[3] The fourth ground of demurrer is that Congress was estopped 
by the adoption of the Eighteenth Amendment, which is to go into 
effect in January, 1920, from legislating on the subject of prohibition 
in such a manner as to enforce prohibition before the prohibition 
amendment itself shall take effect. The statement of this proposition 
is its own answer, when we consider that the présent law was adopted 
as a war measure, and had no référence to the taking effect of the 
■prohibition amendment itself. It is a mère incident that the prosecu- 
tion of the war may necessarily accomplish some of the same results 
as the prohibition amendment when that shall go in force. 

The présent war emergency may, and we ail hope will, be terminated 
in the near future. This law is but temporary in effect, and Congress 
has the power by législation, until the war emergency shall hâve ter- 
minated, to further legislate so as to terminate the effects of the prés- 
ent law, either by the enactment of a further prohibition statute, or by 
defining the alcoholic content of the prohibited liquors. But this has 
no effect upon the right which Congress had on November 21, 1918, 
to specify in the statute under considération the conditions under 
which the statute shall cease to bave force. 

The présent law is not to be held valid just because it is a prohibi- 
tion measure. It was not passed by Congress on the theory that Con- 
gress had constitutional power to pass a prohibition measure. It was 
passed, as is shown by an examination of the statute of November 21, 
1918, for the purpose of "conserving the man power of the nation 
during the war, and to increase efïàciency in the production of arms. 
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munitions, ships, food, and clothing for tlie army and navy" by the 
prohibition of manufacture and traffic in alcoholic liquors, which it 
must be assumed Congress considered was detrimental from the stand- 
point of the welfare of the army, and of the people which was sup- 
porting the army, and from which the army was to be drawn. In 
the next sentence the saving of food products is specifically provided 
for, and must therefore hâve been one way in which it was intended 
to increase the efficiency of the nation. 

This law was passed, not as an internai revenue measure, but was 
added to an appropriation bill for the Department of Agriculture, as 
a war measure pure and simple. When it shall cease conditions will 
be for a time governed by the law as it was before the war, and this 
condition will continue until further législation or until the prohibition 
amendment takes effect. If that be within a few months, it is because 
of the adoption of the amendment itself, and this can in no way afïect 
the provisions which Congress saw fit to enact for the conduct of 
the war in the meantime. Nor can Congress be estopped from enacting 
a particular law by the fact that it has enacted even some contradktory 
measure to take efïect in the future. 

It has been decided in cases cited in Hijo v. United States, 194 U. 
S. 315, at page 324, 24 Sup. Ct. 727, 48 L. Ed. 994, that in case of 
a conflict between two acts of Congress, or between an act of Congress 
and a treaty, the last to be enacted must prevail. * But this does not 
mean that .the adoption of the Fédéral Prohibition Amendment, the 
Eighteenth Amendment to the Constitution, does away with the law 
previously existing, and which has to do with the periods of time tran- 
spiring before the Eighteenth Amendment goes into effect. With re- 
spect to the period now under considération — that is, the présent time — 
the last enactment of Congress is that of the statute of November 21, 
1918, by which the sale of intoxicating liquor is prohibited as a war 
measure during the emergency of the war. Such emergency is ex- 
pressly stated in the statute to be after the termination of hostilities 
until demobilization shall be completed as shown by the proclamation 
of the Président. 

In Street v. United States, 133 U. S. 307, 10 Sup. Ct. 309, 33 
Ty. Ed. 631, it was held that an act providing for the réduction of the 
army by mustering out certain officers was an exercise of the power 
to raise and support armies. Surely the magnitude of the présent war 
emergency, and the difficulty conséquent upon the cessation of hos- 
tilities, with the resumption of business under peace conditions, pré- 
sent problems in the way of demobilization which are essentially war 
measures, and with which Congress has the right to control the ac- 
tivities of the army, and the circumstances surrounding the soldiers 
during the period of demobilization, as well as to protect the rights 
of private citizens and the good order of the nation by the suppres- 
sion of any trafïic which will make the work of demobilization and the 
resumption of peaceful conditions difficult or impossible. 

The présent statute, therefore, showing no assumption by Congress 
of power not given to Congress under the Constitution, and present- 
ing no attempt by Congress to extend its proper exercise of its rights 
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to legislate, by continuing the effect of that législation into a perîod 
over which Congress would not hâve the right to enact f urther legis 
lation of the same sort, the demurrer must be overruled, and the de- 
fendant ordered to apoear before the court, and to plead over to the 
îndictment. 



ALASKA s. s. CO. et al. v. UNITED STATES (INTERSTATE COMMERCE 
commission; lutervener.) 

(District Court, S. D. New York. Jnly 12, 1919. Dissenting Opinion, 

July 15, 1919.) 

1. Carriers ©=523 — Bills or Ladino — Power of CoNOEEes. 

Congress may preseribe wtiat terms common carriers, subject to In- 
terstate Commerce Act Feb. 4, 1887, and amendments (Comp. St. § 8563 
et seq.), may Insert in their bills of lading. 

2. Commerce <S=»85 — Interstate Commeece Commission — Powers — Bills of 

Lading. 

The Interstate Commerce Commission bas no power to preseribe Wlls 
of lading for either domestic or export business. 
& Commerce <©=985 — Interstate Commerce Commission — Powebs — Bills op 

Il&DINO. 

The Interstate Commerce Commission has no power to preseribe an 
Jnland bill of lading, deprlving carriers of the benefits of statutes llmit- 
liig the liabllity of vessel owners anfl of Harter Act Feb. 13, 1893 (Comp. 
St. §§ 8029-S035). 

4. Shipping <S=203 — Harter Act — Repeal — Implication. 

Harter Act Feb. 13, 1893 (Comp. St. §§ 8029-8035), and statutes Umlting 
liability of vessel owners, were not Impliedly repealed by Interstate Com- 
merce Act Feb, 4, 1887, and amendments, especially ag section 15 (Comp. 
St. § 8583) pro vides water transporta tion shall be subject to the laws ap- 
plicable to transportation by water. 

5. Commerce ©=592 — Vacating Order of Interstate Commerce Commission 

— District of Suit. 

lïnder the direct provisions of Act Oct. 22, 1913 (Comp. St. § 994), an 
action fo set aside an order of the Interstate Commerce Commission is 
properly brought in the district In whlch several of the petltloners hâve 
their principal place of business. 

6. Commerce €=593 — Order or Interstate Commerce Commission — Setting 

Aside — Parties. 

A pétition to set aside an order of the Interstate Commerce Commis- 
sion will not be denled, merely because most of the petltloners are tem- 
porarily not subject to the order, because under fédéral control. 

7. Commerce <©=96 — Orders of Interstate Commerce Commission — Irrép- 

arable Damages— Injiinction. 

An order of the Interstate Commerce Commission, prescrihlng bills of 
lading for both domestic and export transportation, would subject tùe 
carriers to irréparable damage, vrithin ruie authoriziag Issuance of a 
prêlimlnary injunction. 

Leamed Hand, District Judge, dissenting. 

In Equity. Pétition by the Alaska Steamship Company and others 
against the United States, in vk^hich the Interstate Commerce Commis- 
sion intervened. On petitioners' motion for an injunction pendente 
lite and respondents' motion to dismiss the pétition. Motion to dis- 
miss denied, and preliminary injunction granted. 

^OT other cases see same toplc & KBY-NUMBER lu ail Key-Numbered Digeste & Indexes 
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Burlingham, Veeder, Masten & Fearey, of New York City (Roscoe 
H. Hupper, of New York City, and Théodore W. Reath, of Philadel- 
phia, Pa., of counsel, and Ray Rood Allen, E. H. Boles, and George 
F. Brownell, ail of New York City, Francis I. Gowen, of Philadelphia, 
Pa., Albert H. Harris and W. S. Jenney, both of New York City, Alex- 
ander R. Lawton, of Savannah, Ga., Blewett Lee, of Chicago, 111., W. 
W. Meyer, of New Haven, Conn., Thaddeus H. Swank, of Baltimore, 
Md., and F. H. Wood, of New. York City, on the brief), for peti- 
tioners. 

Blackburn Esterline, Sp. Asst. Atty. Gen., and Francis G. Caffey, of 
New York City, for the United States. 

Charles W. Needham, of Washington, D. C. (P. J. Farrell, of Wash- 
ington, D. Ç., of counsel), for Interstate Commerce Commission. 

Before WARD, Circuit Judge, and LEARNED HAND and MAY- 
ER, District Judges. 

WARD, Circuit Judge. This is a pétition filed by common carriers 
wholly by railroad, or partly By water, under arrangements for a con- 
tinuons carnage with common carriers by water, for a decree setting 
aside an order of the Interstate Commerce Commission, dated March 
14, 1919, requiring them to use two certain bills of lading, one for do- 
mestic and the other for export transportation, prescribed by the 
Commission. 

The petitioners move for an injunction pendente lite. The United 
States and the Interstate Commerce Commission move to dismiss the 
pétition. 

The only évidence before the court is the pétition, the answer of 
the Interstate Commerce Commission, and the report and order of the 
Commission. The verified pétition, regarded as an affidavit, and the 
answer of the Commission, sufficiently raise the only question we shall 
consider, which is one of law. 

[1, 2] Congress has unquestionably the power to déclare what terms 
common carriers, subject to Interstate Commerce Act Feb. 4, 1887, 
c. 104, 24 Stat. 379, and its amendments (Comp. St. § 8563 et seq.), 
may or may not insert in their bills of lading, and it has done so f roni 
time to time. For the purpose of this case we shall assume that Con- 
gress can delegate this législative power to the Interstate Commerce 
Commission, but we shall expect to find such délégation in clear and 
unmistakable language. Examination of the statutes does not convince 
us that Congress had any intention to confer upon the Commission the 
right to prescribe the terms of the carriers' bills of lading. 

Section 1, as amended by Act June 18, 1910, c. 309, ,§ 7, 36 Stat. 
539 (Comp. St. § 8563), paragraphed for greater clearness, requires 
ail common carriers, subject to the act, to establish, observe, and en- 
force : 

(1) "Just and reasonable classifications of property for transportation, wIth 
référence to which rates, tarlffs, régulations, and practices are or may be 
made or prescribed." 

(2) "Just and reasonable régulations and practices affecting classifications, 
rates, or tarifCs, the issuance, forru, and substance of tickets, recelpts, and bills 
of lading * * * and ail other matters relating to or connected with the 
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receivlng, bandling, transportatlon, storing, and delivery of property sub- 
ject to the provisions of this act. • • * " 

"Every such unjust and unreasonable classification, régulation, and practice 
with référence to commerce between tlie states and witb foreign countries Is 
prohibited and deelared to be unlawful." 

It may be noted that the foregoing provisions apply to carriers only. 

Section 15 (Comp. St. § 8583) prescribes the powers of the Com- 
mission in the premises, and not one word about contracts or the 
substance of bills of lading is used. The référence is only to rates, 
classifications, régulations, or practices in connection with the re- 
ceiving, handling, transporting, storing and delivery of property. The 
Commission is authorized — 

"to détermine and prescrlbe what will be the just and reasonable Individnal 
or joint rate or rates, charge or charges, to be thereafter observed In such a 
case as the maximum to be charged, and what individuel or joint classifica- 
tion, régulation, or practice is just, fair, and reasonable, to be thereafter fol- 
lowed, and to make an order that the carrier or carriers sliall cease and de- 
sist from such violation to the extent to which the Commission flnds the same 
to exist, and shall not thereafter publish, deniand, or collect any rate or charge 
for such transportatlon or transmission in excess of the maximum rate or 
charge so prescribed, and shall adopt the classification and shall conform to 
and observe the régulation or practice so prescribed." 

Ail this refers to rates, classifications, régulations, and practices. 
That the Commission bas power under section 12 of the act (Comp. 
St. § 8576), to investigate as to 'the fairness of the carriers' bills of 
lading we hâve no doubt, but we discover nowhere any authority con- 
ferred upon it to dravir the carriers' bills of lading either in whole or in 
part. If they are in any respect unjust or unreasonable or unlawful, 
the courts are open to the parties injured; if they contain any limita- 
tion of liability for loss or damage which Congress has deelared to be 
void, the courts will say so. Missouri, Kansas & Texas Ry. v. Harri- 
man, 227 U. S. 668, 33 Sup. Ct. 397, 57 h. Ed. 690. 

[3, 4] The question is one of power to make the order, and not 
one of its expediency. Therefore we shall not inquire whether' the 
altérations the Commission has prescribed in the bills of lading are 
reasonable or not, because we think it has no power to make them. In 
any event, there was no power to prescribe an inland bill of lading in 
form or substance depriving the carriers of the benefits of the stat- 
utes limiting the liability of vessel owners and of Harter Act Feb. 
13, 1893, c. 105, 27 Stat. 445 (Comp. St. §§ 8029-8035). Thèse stat- 
utes still survive, unless repealed by implication, and this resuit we are 
of opinion was neither intended nor accomplished. 

Indeed, section 15 prescribes : 

"* • * Nor shall the Commission hâve the rlght to establish any route, 
classification, rate, fare, or charge when the transportatlon is whoUy by water, 
and any transportatlon by water affected by this act shall be subject to the 
laws and régulations applicable to transportatlon by water." 

The distinction between the power to'make an order and the ex- 
pediency of an order which the Commission has the power to make is 
stated in Interstate Commerce Commission v. Illinois Central Ry. Co 
215 U. S. at page 470, 30 Sup. Ct. at page 160, 54 !.. Ed. 280, referred 
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to with approval in Interstate Commerce Commission v. Baltimore & 
Ohio R. R. Ce, 225 U. S. at page 340, 32 Sup. Ct. 742, 56 L. Ed. 
1107, Ann. Cas. 1914A, 504: 

"Beyond controversy, In determining whether an order of tbe Commission 
sliall be suspended or set aside, we must consider (a) ail relevant questions 
o( constitutional power or rlght; (b) ail pertinent questions as to whether the 
administrative order is within the scope of the delegated authority under 
which it purports to hâve been made; and (e) a proposition which we state 
independently, although in its essence ib may be contained in the previous 
one, viz. whether, even although the order be in form within the delegated 
power, nevertheless it nnist be treated as not embraced thereln, because the 
exertlon of authority which Is questioned has been manifested in such an un- 
reasouable manner as to cause it, in truth, to be within the elementary rule 
that the substance, and not the shadow, détermines the validity of the exer- 
cise of the power. Postal Telegrapb Cable Co. v. Adams, 155 U. S. 688, 698 
[15 Sup. et 268, 39 L. Ed. 311]. Plain as It Is that the powers just stated 
are of the essence of judicial authority, and which, therefore, may not be 
curtailed, and whose diseharge may not be by us in a proper case avoided, 
it is equally plain that such pereniiial powers lend no support whatever to the 
proposition that we may, under the guise of exerting Judicial power, usurp 
merely administrative functions by setting aside a lawful administrative or- 
der of what our conception is as to whether the administrative power has been 
vrtsely exercised. Power to make the order, and not the mère expediency or 
wlsdom of having made it, is the question." 

[5-7] AU the petitioners are at présent under fédéral control, except 
five of the water carriers. Of thèse the Clyde Steamship Company and 
the Mallory Steamship Company hâve their principal operating offices 
in the city of New York, and so has the Old Dominion Steamship Com- 
pany, which is under fédéral control. Of the railroads the New York 
Central has its principal office in this city. Therefore the Jurisdiction 
of the court over the person conforms to the requirements of Act Oct. 
22, 1913, c. 32, 38 Stat. 219. It is said that the petitioners, except the 
five water carriers above mentioned, are unaffected by the order, be- 
cause now in the actual control of the Director General of Railways. 
This control is expected to cease within the current year, and they 
willbe subject to the order the moment their properties are returned 
to them, wliether the Director General compiles with the order or not. 
If it was right to subject them presently to the order, it is right that 
they should be allowed presently to dispute it, and we think there can 
be no doubt that the water carriers, who can only escape from the or- 
der by withdrawing from joint arrangements with the land carriers 
and making entirely new dispositions, and ail the carriers who will be 
bound by it when their properties are returned to them, will be sub- 
jected to damage irréparable within the meaning of the law. It would 
be impossible for the carriers in many cases to collect what they hâve 
paid out or lost, if the Suprême Court were to hold that the order jva.s 
not within the power of the Commission. 

The motion to dismiss the pétition is denied, and the motion for a 
preliminary injunction is granted. 

LEARNED HAND, Distfict Judge (dissenting). I own that, had 
it not been for the conclusion of my Brothers, I should hâve thought 
the jurisdiction of the Commission beyond any question; but their 
décision, of course, shows that my certainty was wrong, and as the case 
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wfll go up it is fair to the respondents that I should state my rea- 
sons for a contrary conclusion. Under section 1 of the Act to Regulate 
Commerce (Comp. St. § 8563) it is made the duty of ail common car- 
riers "to establish * * * just and reasonable régulations and prac- 
tices affecting * * * the issuance, form, and substance ©f * * * 
bills of lading." I do not understand that any one questions that the 
duty imposed by this language upon carriers includes the subject- 
matter which the Commission assumed to regulate in this case, and 
indeed I cannot see how any language could be more explicit than that 
which Congress has used. I may start, therefore, with the assumption 
that it is the duty of the carriers to regulate in accordance with jus- 
tice the form and substance of their bills of lading. 

The issue in the case is whether the visitatorial powers of the Com- 
mission extend to such régulations, and this question is concededly to 
be determined by the language used in section 15 (Comp. St. § 8583) 
which reads as f ollows : 

"Whenever • * * the Commission shall be of opinion that any ♦ * ♦ 
régulations, or practices whatsoever of such carrier or carriers subject to the 
provisions of this act are unjust or unreasonable * * ♦ or otherwise in 
violation of any of the provisions of this act, the Commission is hereby au- 
thorized and empowered to détermine and prescrlbe what * • • régula- 
tion, or practlce is just, fair, and reasonable, to be thereafter followed, and to 
make an order that the carrier or carriers shall cease and desist from such 
violation to the extent to which the Commission flnds the same to exist, 
* * * and shall conform to and observe the régulation or practlce so pre- 
scribed." 

It is quite true that this language does not specifically repeat ail the 
subject-matter of the duties imposed upon the carriers by section 1, 
but it seems to me quite clear, if one reads the two sections in the light 
of their structural relation, that the Commission's jurisdiction under sec- 
tion 15 is intended to be coextensive with the duties imposed upon the 
carrier under section 1. Once the carriers act, the Commission, within 
the limits prescribed by law, is given power to examine their practices, 
correct them, and make reasonable and lawful substitutes, which 
they are bound to follow. I do not quite see by what reasoning it is 
supposed that the Commission under section 15 is limited to supervision 
over rates or charges, in view of the mention, not only of rates and 
charges, but "any individual or joint classifications, régulations, or 
practices whatsoever." While I prefer to rest my décision upon the 
gênerai structure of the statute, rather than upon any spécifie lan- 
guage, the comprehensive intent is significant which is expressed by 
the words "practices whatsoever." 

The Tank Car Case, 242 U. S. 208, 37 Sup. Ct. 95, 61 L. Ed. 251, 
does not give any color to thç petitioner's position. There the Commis- 
sion tried to compel the roads to supply public tank cars, which neces- 
sarily involved an increase in their equipment, and the question in- 
volved was whether it was a "practice," within the meaning of section 
1, to furnish or not to furnish them. Taken verbally alone, the lan- 
guage was not apt to express such an idea, and the conséquence of 
the Commission's interprétation obviously put carriers within its con- 
trol in a way which nothing else in the act indicated. The Suprême 
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Court held that the Commission had not been authorized to require the 
roads generally to fumish new equipment to any extent that might be 
necessary. In the face of the explicit mention of bills of lading in 
section 1 the analogy of the case is not apparent. 

As I think the Commission had power, therefore, to enter into the 
subject-matter and prescribe légal and reasonable bills of lading, it 
becomes necessary to consider whether the bill of lading actually pre- 
scribed was valid in ail its particulars. In the first place, I must as- 
sume on thèse motion papers that the décision of the Commission, in 
ail respects in which évidence might support it, is properly supported, 
for, although the pétition in some instances allèges that there was no 
évidence before the Commission justifying its finding, that allégation 
is denied, and I must disregard it on motion for preliminary injuuction. 
The question, therefore, simply is whether, in any instance, the décision 
of the Commission is such that it could be justified by no évidence what- 
ever ; in short, that it is contrary to law. 

The first question is as to the élimination of the exemption for loss 
and injury due to strikes and riots, which the Commission struck out 
because it thought it illégal after enactment of the Carmack and Cum- 
mins Amendments (Act June 29, 1906, c. 3591, § 7, pars. 11, 12, 34 
Stat. 595, and Act March 4, 1915, c. 176, 38 Stat. 1196 [Comp. St. 
§§ 8592, 8604a, 8604aa]). Now the Carmack Amendment is not to 
be taken either as narrowing or widening the common-law duties of 
carriers. The petitioners suppose that the phrase, "caused by it," nar- 
rowed those duties, but I cannot agrée. It occurs in that part of the 
amendment which extends the Habilities of the initial carrier to the 
defaults of a Connecting carrier, and is used only as a convenient way 
of dcscribing those Habilities. It was in no sensé an effort to define 
anew the duties of the carrier, which the statute took over from the 
common law. This was the meaning of the Suprême Court, both in 
Adams Express Co. v. Croninger, 226 U. S. 491, 506, 507, 33 Sup. 
Ct. 148, 57 L. Ed. 314, 44 L. R. A. (N. S.) 257, and in Cincinnati, etc., 
Ry. V. Rankin, 241 U. S. 319, 326, 36 Sup. Ct. 555, 60 E. Ed. 1022, L. 
R. A. 1917A, 265. 

There would, indeed, be insuperable difficulties in construing the 
words otherwise. No one asserts that the phrase limits the habilities 
of the carriers to losses positively caused by them, yet if it includes 
négligence, on the theory that omissions may be the "cause" of loss, 
there is no warrant in the language used for saying that only such 
losses are "caused" by omission as are "caused by" the absence of 
reasonable care. If omission to prevent a loss be a cause of loss, then 
the loss is as much "caused by" the omission of any précaution what- 
ever through which it might hâve been prevented as of reasonable pré- 
caution. Reasonable care has nothing to do with the carrier's duties, 
and the décision of the Suprême Court in Cincinnati, etc., Ry. v. Ran- 
kin, supra, is directly to that efïect. 

If, then, the Carmack Amendment imposed upon the carriers their 
duties at common law, the second clause of that amendment prohibits 
their exemption by contract from the duties sô imposed, for the pro- 
hibition relates to "the liability hereby imposed." Before the Cum- 
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mins Amendment the Suprême Court had held in a number of cases 
that, while the carrier could not exempt itself from liability, it might 
limit its amount; but the Cummins Amendment, which took away that 
right, necessarily took from the carrier any modification whatever of 
its common-law duties. Nor is there anything in any of the décisions 
which seems to me to contradict that conclusion. Penn. R. R. v. Olivit 
Bros., 243 U. S. 574, 37 Sup. Ct. 468, 61 L. Ed. 908, only decided that 
the carrier was not liable for damages caused by delay, as indeed he 
was not at common law in any event, at least unless the delay was 
due to his négligence. That case is not in point for other reasons. 

It therefore appears to me that the clause struck out by the Commis- 
sion was illégal, and it was not necessary that any évidence should be 
taken upon it. It was fairly within the scope of the order of May 
6, 1912, which in most gênerai terms invited reconsideration of the 
bill of lading as it then stood, and though the report of the Commis- 
sion States that the matter was not in issue, there was no évidence which 
could hâve been material to the issue if one had been framed. I 
conclude, therefore, that the action of the Commission was right in 
this respect. 

The second question at issue is the clause limiting the liability of 
the initial carrier to its own line when lawful. I do not find any such 
provision in the domestic bill of lading proposed by the carriers, but if 
it was there, and was eliminated, I see no ground for complaint. The 
Carmack Amendment expressly enacted the contrary, and there are no 
exceptions from it which could give any scope to the clause. The pe- 
titioners suggest that the carrier might be liable under the bill of 
lading for a default of the Connecting carrier as warehouseman, except 
for the insertion of that clause. If he were so liable, the clause would 
not protect him, for the Carmack Amendment imposes the duty of 
warehousing in the terminal carrier as a part of "transportation," and, 
as it imposes it, so also it forbids its exemption or limitation by amend- 
ment. In Cleveland, etc., R. R. v. Dettelbach, 239 U. S. 588, 36 Sup. 
Ct. 177, 60 L. Ed. 453, it was decided, although the contrary was the 
law of the state, that a limitation of liability in the bill of lading pro- 
tected the terminal carrier while acting as warehouseman. This was 
before the Cummins Amendment, and while carriers could limit their 
liability. The tlieory of the case was that the fédéral bill of lading 
covered the duties of warehousing as well as carrying. If so, when the 
Cummins Amendment took away the right to limit, it necessarily af- 
fected the duties of warehousing, as the Carmack Amendment had 
affected it before. The petitioners' suggestion is met by that case. 

The third question is as to the liability for shipments delivered at 
private sidings. At worst, the question was within the power of the 
Commission to détermine in accordance with évidence. Prima facie, 
the carrier remains such after physical receipt and until he bas deliv- 
ered the goods, and in the absence of some agreement it is not delivery 
to shunt cars upon a siding. It is doubtful whether the Commission 
has any power whatever to provide for the termination of such lia- 
bility prior to actual delivery. But that question is not raised hère. 

The f ourth question is as to the release of the consigner from liability 
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for freight, if delivered to him without requiring payment of freight. 
The illegality of the Commission's order in this respect is not strenu- 
ously urged. It seems to me so clearly within the purview of its pow- 
ers that I think it unnecessary to discuss it in détail. 

The fifth question concerns the provision that the carrier shall bear 
the burden of proof on ail issues of négligence. The petitioners assert 
that this changed their liability and is illégal on that account. A change 
in the burden of proof, however, has not been generally so regarded. 
As in the case of rules of évidence (Downs v. Blount, 170 Fed. 15, 95 
C. C. A. 289, 31 Iv. R. A. [N. S.] 1076), and of presumptions (Howard 
V. Moot, 64 N. Y. 262), the Législature may change the burden of 
proof, even to affect existing rights and duties (Chandler v. Northrop, 
24 Barb. [N. Y.] 129, Wallace v. West. N. C. R. R. Co., 104 N. C. 
442, 10 S. E. 552). If so, the petitioners are wrong in supposing that 
a change in the burden of proof changes their liability. Rather it 
falls within the administrative powers of the Commission, and it can 
hardly be suggested that justice does not require the carrier, who 
has ail the information, to bear the burden of proof upon that issue. 

The sixth question is of the valuation of the loss or injury at the 
place of origin. In most cases the actual value of the goods which 
the carrier must pay under the Cummins Amendment would at common 
law hâve been determined at the place of destination. It is not neces- 
sary to say that this applies in ail cases. At common law the carrier 
must pay for the actual value of the goods, and it might be urged that 
the Commission had donc ail that in any event it had the right to do 
when it struck out ail mention of the subject from the bill of lading. 
I need not, however, go so far as this. It is possible that the Com- 
mission might bave found, in the exercise of its administrative power, 
that the valuation at the place of shipment, or at the place of destina- 
tion, was a convenient régulation to compel the shipper to agrée to. 
The only question hère is whether it might leave it without any régula- 
tion at ail. s 

The seventh provision is as to whether the carrier shall remain liable 
as such during "free time." Of the three rules under which termina- 
tion of the carrier's liability is decided, that which has by far the 
greater weight of authority is known as "the New York rule." I hâve 
found no fédéral case upon the subject, except Howe v. The Lexing- 
ton, 12 Fed. Cas. 661 (No. 6,767a), an opinion of Judge Betts, which 
seems to follow the New York rule, which is also the English rule. 
As stated by Justice Lurton in Adams Express Co. v. Croninger, ail 
the liabilities of the carriers are now to be determined by fédéral law, 
and on a question, like this, of gênerai commercial law, we act in ac- 
cordance with our own understanding. Under the "New York rule" 
the carrier must give notice to the consignée, when possible, and give 
him further a reasonable time to take away his goods, and, if he fails, 
the carrier must put them in a safe place. Thèse acts of the carrier 
are a substitute for actual delivery, which in the earlier cases he was 
charged to make. Now "free time" means that the carrier has no right 
to charge for care of the goods, because his carrier's charge covers 
the service, and as soon as he may charge for storage it would seem 
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that tiiose duties must hâve terminated. Prima facie, at least, the two 
periods are therefore coextensive. This record does not contain any 
of the évidence on which the Commission based its finding, and I hâve 
nothing to go on, therefore, but presumption. Until the hearing, I 
see no reason to disturb the finding or the order based upon it. 

The final question is the élimination of the customary clauses which 
protect the water lines, on the theory that the Carmack and Cummins 
Amendments override the Harter Act and those other acts specifically 
aflfecting shipping. So far as concerns the statute limiting the liability 
of shipowners, it seems unnecessary to hold that the amendments hâve 
this effect. They only provide that the carriers may not exempt 
themselves from their duties by contract. While the carrier remains 
liable notwithstanding that contract, the extent of his liability is still 
subject to the provisions of ail other positive law. It is true, of course, 
that the resuit may be that the initial carrier is liable generally, and 
has only a limited recourse over against the water carrier. If this 
be an injustice, it is one which arises from the liability statute, and 
not from the Carmack and Cummins Amendments. 

As to the Harter Act, however, I can see no escape from the con- 
clusion that there is a conflict between it and the amendments, in 
which the earlier statute must yield. But the petitioners argue that 
the last clause of the third paragraph of section 15 (Comp. St. § 8583) 
shows that the purpose was to leave water carriers subject only to the 
law applicable to transportation by water. The words are as f oUows : 

"Any transportation by water affeeted by this act shall be subject to the 
laws and régulations applicable to transportation by water." 

Now the act, with certain exceptions not necessary to consider, does 
not aflfect any transportatiori which is whoUy by water, but only when 
partly by rail and partly by water (section 1 [section 8563]), and in- 
deed the clause just quoted from section 15 immediately follows a pro- 
vision, perhaps unnecessary, which dénies power to the Commission 
to fix any rates for water transportation solely. But even textually 
the position of the petitioners is not sound, for the statute does not 
say âiat water transportation afïected by the act shall be "subject only" 
to the laws applicable to the transportation by water. There is nothing 
exclusive in the language, and the more natural interprétation of it 
would seem to be that it shall be "subject also" to the laws and régu- 
lations applicable to water transportation. Indeed, the language fits 
better with the purpose to make water law applicable, wherever it 
does not conflict, than with the purpose to make it supersede the act. 

Moreover, if one considers the effect of the interprétation which the 
petitioners désire, its meaning Is much reinforced, for the act and its 
amendments were an elaborate effort to produce a comprehensive and 
équitable régulation of transportation, both by land and by land and wa- 
ter, and it can hardly be supposed that provisions like the Carmack and 
Cummins Amendments were intended to subject railroads to one kind of 
obligation and the Connecting water carriers to another. At least, no 
valid reason suggests itself for such a distinction, when ail had been 
f ree before those amendments to protect themselves in exactly the same 
way. It is true that the water carriers retain an advantage under the 
259 F.— 46 
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Limitation Act; but to hold that they may exempt themselves alto- 
gether is not only to give them discriminatory advantage without any 
reason, but is to subject the railroads to their liabilities without any 
recourse, because I do not see how the initial carrier on any hypothesis 
could protect himself from the default of the water carrier. In 
prescribing a unitary System for through transportation, it seems to 
me hardly conceivable that Congress would hâve introduced, without 
any apparent reason, such inequalities as thèse. 

In conclusion, therefore, I see no reason to hold that the Commission 
bas exceeded its power in any part of what it did. It may, of course, 
transpire upon the hearing that some of the findings were without 
hasis in évidence, and, if so, the petitioners will hâve the advantage 
of that fact; but upon this record it is my opinion that no interlocu- 
tory injunction should issue. 

The motion to dismiss the pétition, however, should be denied. 



UNITED STATES v. BAUMGARTNEK. 

(District Court, 8. D. Californla, S. D. August 8, 1919.) 

No. 1788. 

1. Intoxicating Liqttobs <S=>2%, Npw, vol. 8 A Key-No. Séries — Constitc- 

TioNAL Law — Prohibition During Wab Time. 

Congress has constltutional power to prohiblt the manufacture and 
sale of intoxicating Uquors during war. 

2. Intoxicating Liquoes <S=»134 — Wab-Time Prohibition — Liquoks Peo- 

HIBITBD. 

Act Nov. 21, 1918, provldlng that no béer, wlne, or other intoxicating 
llquors shall be manufactured or sold during contlnuance of Oie war, 
etc., refers only to intoxicating béer and wlne. 

3. Statutes <S=3l93 — Construction — "NoseiTUB a Sociis." 

TJnder the doctrine "noscitur a sociis" the meanlng of doubtful words 
may be ascertained by referring to the meaning of associated words. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Noscitur a Sociis.] 

4. Stattjtes <©=5l94 — Construction — "Bjubdem Generis." 

The doctrine of "ejusdem generis" means that gênerai and spécifie 
words capable of an analogous meaning take color from each other, so 
that the gênerai words are restricted to a sensé analogous to the less 
gênerai; clting Words and Phrases, First and Second Séries, Ejusdem 
Generis. 

5. Intoxicating Liquoes ®=»134 — Wab-Time Prohibition — "Intoxicating 

LlQUOB." 

The term "intoxicating liquor," as used In War-Tlme Prohibition Act 
Nov. 21, 1918, mèans any liquor, intended or capable of being used aa a 
beverage, containing a proportion of alcohol wïlch will produce intoxica- 
tion when the beverage is taken in such quantities as it is practically possi- 
ble for a man to drlnk. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Intoxicating Liquor.] 

6. Intoxicating Liquobs <®=>216 — Information — Sufficienct. 

An information under War-Tlme Prohibition Act Nov. 21, 1918, is 
fatally defective for failure to allège that the béer sold was In fact in- 
toxicating. 

^s»For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digeats & Indexes 
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Information by the United States against Joseph Baumgartner. De- 
murrer to information sustained. 

Robert O'Connor, U. S. Atty., and Gordon Lawson, Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Théo. A. Bell, of San Francisco, Cal, and E. J. Emmons, of Bakers- 
field, Cal., for défendant. 

BLEDSOE, District Judge. The question arising herein concerns 
the présent applicability and scope of the act of Congress of November 
21, 1918, c. 212, 40 Stat. 1045, providing for war-time prohibition. 
A demurrer has been interposée! to an information filed against the 
défendant charging that he did in this district, "on the second day of 
July, 1919, * * * knowingly, willfully, and unlawfully sell, for 
heverage purposes and not for the purpose of export, béer containing 
as much as one-half of one per cent, of alcohol, by both weight and 
volume, to Edward Guthrie," etc. The only point involved is wheth- 
er or not it should hâve been alleged, in order that a public offense 
might bave been described, that the béer so sold was "intoxicating." 
The précise point has been presented to the District Court in a num- 
ber of districts throughout the country, and, without spécial enumera- 
tion, the rulings thereon hâve been diverse. I hâve therefofe endeav- 
ored to give the matter the benefit of my own independent judgment. 

[1] It should be said in passing that, pending the opération of the 
prohibition amendment to the fédéral Constitution, Congress probably 
possesses no authority to pass prohibition measures for the whole 
country, the exercise of the police power in such respect being reserved 
to the States. Under its war power, however, the power no less to 
déclare, than to carry to successful conclusion, any war made neces- 
sary, Congress possesses complète authority, pending the continuance 
of such war, to enact such législation as would reasonably be considered 
as aiding in the prosecution of the war. To conserve the man power 
and increase its efficiency by a déniai of intoxicants which would hâve 
a detrimental effect, and to conserve the foodstuffs and food resources 
of the nation, as a part of the necessary war program, would clearly 
fall within the domain of constitutional législation, in my judgment. 

By an act passed August 10, 1917, c. 53, § 15, 40 Stat. 282 (Comp. 
St. 1918, § 3115%/), having the above aims in mind, it was provided 
that "from and after thirty days from the date of approval of this 
act, no foods, fruits, food materials, or feeds shall be used in the pro- 
duction of distilled spirits for beverage purposes. * * =1^ -^qj. gj^^ji 
there be imported into the United States any distilled spirits." In 
addition, in the same section of the act, the Président was authorized 
from time to time to prescribe and give notice of the extent of the 
limitations and prohibitions made necessary and provided for therein. 

On November 21, 1918, the act involved herein was passed, and in 
addition to providing that nothing in its terms should be construed 
to interfère with the power conferred upon the Président by section 
15 of the act of August 10, 1917, it provided with respect to liquor 
for beverage purposes, and not for export, pending the conclusion of 
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the war and until the termination of demobilizatîon as prodaimed by 
the Président, that — 

"After June thlrtteth • • • it shall be unlawful to sell • • * any 
dlstilled spirlts. • * * After May flrst • • * no grains, cereals, fruit, 
or other food product shall be used in the manufacture or production of béer, 
wine, or other intoxicating malt or vinous liquor. * * » After June thir- 
tieth ♦ * * no béer, wine, or other intoxicatlng malt or vinous liquor 
shall be sold. * • • After the approval of thls act no dlstilled, malt, vin- 
ous, or other intoxleating liquors shall be Iraported Into the United States. 
• * • That the Président of the United States be, and hereby is, authorized 
and empowered, at any time after the passage of thls act, to establish zones 
of such size as he may deem advisable about coal mines, munition faetories, 
shlpbuilding plants, and such other plants for war material as may seem to 
him to require such action whenever in his opinion the création of such zones 
Is necessary to, or advisable In, the proper prosecution of the war, and that 
he is hereby authorized and empowered to prohibit the sale, manufacture, or 
distribution of intoxicatlng liquors in such zones," etc. Section 1. 

The spécifie provision of the act under which the présent prosecution 
is had is that above adverted to, to the effect that after June 30, 1919, 
"no béer, wine or other intoxicatlng malt or vinous liquors shall be sold 
for beverage purposes, except for export." 

The récital in the information that the béer sold contained "as much 
as one-half of 1 per cent, of alcohol by both weight and volume" is 
not found'in any statu te. It was inserted because of the fact that the 
government of the United States, through its Internai Revenue De- 
partment, has determined, so far as the collection of revenues is con- 
cerned at least, that "within the intent of the act of November 21, 
1918, a beverage containing one-half of 1 per cent, or more of alco- 
hol by volume will be regarded as intoxicatlng." The implication 
therefrom is that less than one-half of one per cent, of alcohol would be 
considered as nonintoxicating. It is because of this ruling by the 
department that the phrase was inserted in the information, but the 
United States attorney admits that the information may just as well 
be read as if the référence to the quantity of alcohol contained in the 
béer had been omitted. 

So in the substantial aspect of the case the défendant stands charg- 
ea under the act named with the sale of "béer." It is not asserted that 
such béer was intoxicatlng, and hence he contends that in the prés- 
ence of that bald allégation only, no crime is alleged. With this con- 
tention I am constrained to agrée. 

[2-5] In the first place, I think from a careful reading of the stat- 
ute it was the intention of Congress that the sale of intoxicatlng béer 
only should be prohibited. True it is, in words, the inhibition was laid 
against béer and wine, with no qualifying description; but true it is 
also that that was donc within the limits of the same sentence, and 
in immédiate proximity to language which proclaimed an inhibition 
against "ail other intoxicatlng malt or vinous liquor." It is both nec- 
essary and permissible hère to use two well-established rules of stat- 
utory construction. First, the doctrine of "noscitur a sociis," which 
means that "the meaning of a doubtful word may be ascertained by 
référence to the meaning of words associated with it" (29 Cyc. 1065) ; 
and also the doctrine of "ejusdem generis," which in its practical ap- 
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plication simply means that "gênerai and spécifie words which are 
capable of an analogous meaning, being associated together, take 
color from each other, so that the gênerai words are restricted to a 
sensé analogous to the less gênerai." 3 Words & Phrases Judicially 
Defined, p. 2328. The same maxim or rule was stated by Lord Ten- 
terden in a little différent language: 

"Where a statute or other document enumerates several classes of persons 
or things, and immediately foUowing and classed with such enumejation the 
clause embraces 'other' persons or things, the word 'other' will generally be 
read as 'other such like,' so that persons or things therein comprised may be 
read as ejusdem generis with, and not of a quality superior to or différent 
from, those speciflcally enumerated." 21 Am. & Eng. Bncy. of Law, p. 1012. 

Employing thèse aids to construction, I am persuaded that the words 
béer and wine, as used in the statute, were intended by Congress to 
be qualified and explained by the words immediately following, and 
tliat they were intended to include only béer or wine which was in fact 
intoxicating. It is a familiar rule that "a thing which is within the 
intention of a statute is as much within the statute as if it were within 
the letter; and a thing which is within the letter of the statute is 
not within the statute unless it be within the intention of the mak- 
ers." Insurance Co. v. Gridley, 100 U. S. 614, 615 (25 L. Ed. 746). 

The government contends, however, that, irrespective of subséquent 
expressions, the use of the unmodified phrase "béer" makes the sale of 
"béer," whatever its alcoholic content or intoxicative effect, under 
the statute, unlawful. If the government's contention be correct, then 
the clause in question should be read as if it had been enacted as fol- 
lows : " * * * No béer or wine, whether intoxicating or not, shall 
be sold." If Congress had said this, though, it would hâve foUowed 
it up by saying that in addition, "No other malt or vinous liquors, 
whether intoxicating or not, shall be sold." But this last it did not 
say, but did say that no other "intoxicating" malt or vinous liquor 
should be sold. It cannot reasonably be contemplated, in my judg- 
ment, that Congress for any cause, conservation of man power, increase 
of efficiency, or conservation of foodstufïs, intended to prohibit the 
sale of nonintoxicating wine and béer, and yet intended to permit the 
sale of other nonintoxicating malt and vinous liquors. Congress sure- 
ly intended to be sensible and consistent. This could be accomplished 
only by the inhibition being laid upon ail the nonintoxicating liquors 
included within the terms malt and vinous liquors, or by the inhibition 
being laid only on the intoxicants included therein. The former Con- 
gress did not do, because the statute expressly inveighs against noth- 
ing but "intoxicating malt and vinous liquors." It therefore permits, 
because not otherwise contrary to law, the sale of nonintoxicating malt 
and vinous liquors. It did not therefore intend, in my judgment, to 
prohibit the sale of nonintoxicating béer or wine, if there be such 
commodities. This view is arrived at by a process of thought made 
use of by Judge Deady of the Oregon district, in a strikingly similar 
situation, in United States v. Loftis (D. C.) 12 Fed. 671, 673. "The 
gênerai phrase with which the enumeration ends * * * impliedly 
asserts that the things before enumerated" are to be of an intoxicating 
character. 



726 259 FEDERAL EEPOETHE 

This conchision, I think, is fortified by a recapitulation of the inhibi- 
tions prescribed by Congress for the war-time period. By the act of 
August 10, 1917, the substantial features of which were kept in effect 
by the act of November 21, 1918, it wa6 provided that after September 
10, 1917, no foods, fruits, etc., should be used in the production of 
distilled spirits. It was Hkewise provided that after that date no 
distilled spirits should be imported into the United States. "Ail spir- 
ituous hquor is intoxicating." 23 Cyc. 59. By the later act, arraying 
the matters mentioned consecutively in point of time, it was directed 
that after November 21st the Président, in defined industrial zones, at 
his discrétion, because of the pressing necessity therefor, might pro- 
hibit the sale, manufacture, or distribution of "intoxicating liquors." 
After November 21st no distilled malt, vinous, or other intoxicating 
liquors were to be imported. After May Ist no grains, cereals, fruits, 
etc., should be used in the manufacture or production of béer, wine,. 
or other intoxicating malt or vinous liquor. After June 30th no dis- 
tilled spirits were to be sold, and also after June 30th no béer, wine, 
or other intoxicating malt or vinous liquors were to be sold. Through- 
out the whole course of this législative history upon this particular 
subject, as thus portrayed, the idea is ever présent that Congress 
was intending to place a restraint upon either the manufacture, the 
importation, or the sale of intoxicating liquors. In no way in which 
thèse provisions may be read, taken ail together, does it appear at any 
time that Congress was intending to place an embargo upon either 
the manufacture, sale, or importation of anything which was in fact 
nonintoxicating, and therefore not destructive in its elïect upon the 
individual consumer thereof. 

This view is made materially manifest, in my judgment, by a con- 
sidération of the additional fact, above adverted to, that in the prés- 
ence of the greatest necessity which Congress had in mind, and in 
which the embargo was to be laid only at the discrétion of the Prési- 
dent, to wit, in connection with the establishment of zones about highly 
necessary industrial activities, in that particular and important in- 
stance, where even the manufacture itself of the commodity was ex- 
pressly forbidden, the prohibition decreed extended only to intoxi- 
cating liquors, and did not include nonintoxicants. 

My conclusion is that the act in question attempts and intends to 
prohibit the sale of intoxicants only, whether béer or wine or other bev- 
erage. By that term must be understood "any liquor intended for use 
as a beverage, or capable of being so used, which contains such a pro- 
portion of alcohol that it will produce intoxication when imbibed in 
such quantities as it is practically possible for a man to drink," 23 
Cyc. 57. 

[6] It being necessary for the government to prove that the béer 
sold was of an intoxicating nature, in order to show a violation of the 
act, it is necessary that they should so allège; not having done so, 
the demurrer to the information is well taken. 

Thèse views I beheve to be sustaihed by the conclusions of the District 
Court of the Southern District of New York in Hoflfman Brewing Co. 
V. McEUigott, 259 Fed. 321, decided May 17, 1919, and thereafter af- 
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firmed, in this respect at least, by the Circuit Court of Appeals of 

the Second Circuit, June 28, 1919 (259 Fed. 525, C. C. A. ). 

I think the view is supported generally also by the holding in each of 
the foUowing cases, the facts and reasoning of which, although not 
involving the présent statute, seem applicable. Insurance Co. v. Grid- 
ley, supra; Potts v. United States, 114 Fed. 52, 51 C. C. A. 678; Peu- 
ple V. Strickler, 25 Cal. App. 60, 142 Pac. 1121; Bowling Green v. 
McMuUen, 134 Ky. 742, 122 S. W. 823, 26 L. R. A. (N. S.) 895; 
State V. Virgo, 14 N. D. 293, 103 N. W. 610. 

We are not concerned with the statute of a state which has the 
right, in the exercise of its police power, absolutely to prevent the 
sale of heer, whether it be intoxicating or not, merely in aid of gên- 
erai prohibition législation, and as an effective préventive of fraud 
and subterfuge. Purity Extract Co. v. Lynch, 226 U. S. 192, 204, 
33 Sup. Ct. 44, 57 L. Ed. 184. Any such statute, if it provided that 
"béer." (irrespective of its intoxicative effect or alcoholic content) 
might not be sold, would be valid, and should be enforced. Such a 
situation, however, is not presented in the instant case. 

The demurrer to the information is sustained. 



RICHARDS V. SECURITY MUT. LIF15 INS. CO. 
(District Court, N. D. New York. July 10, 1919.) 

1. CONSTITUTIONAI. tiAW <g=154(3) INSURANCE <©=>53 STATUTE AuTHOEIZ- 

iNo Eeincobpobation of Lite Companieh— Constitxjtionality. 

Laws N. Y. 1898, c. 85, authorizing the reincorporation ttiereunder of 
domestic llfe Insurance companies dbing business on llie stipulated premi- 
um plan, but providing that each reincorporation "shall in no way annul, 
modify or change any existing contraet, contracts or llabilities of such 
exlsting corporation," is not unconatitutional as impairing the obligation 
of contracts. 

2. INSUKANCE <S=>193(2) IvIFE iNBtTBANCE— INCBEASE OF PEEMIUMS BT AS- 

SESSMENT Company— Legalitt. 

Ilnder a policy or contraet issued by a llfe insurance association doing 
business"on the assessinent or co-operative plan requiring payment of a 
stated annual premium, but providing that "by action of the board of 
dlrectors the amount required for mortuary purposes may be varied to 
conform tb the actual mortuary expérience of the association," an in- 
crease in premium rates is not in violation of the contraet, and affords 
no grouud of action by the policy holder, unless it is shown not to con- 
form to the mortuary expérience of the association. 

In Equity. Suit by Albin M. Richards against the Security Mutual 
Life Insurance Company. On motion by complainant to continue tem- 
porary injunction and motion by défendant to dismiss. Complain- 
ant's motion denied, and motion to dismiss granted. 

Application by the plaintifif Albin M. Richards, to continue a tem- 
porary injunction, and motion by défendant to dismiss the complaint 
for want of jurisdiction, and on the ground the complaint does not 
State a cause of action. 

Geo. A. Kernan, of Utica, N. Y., for plaintiff. 

H. D. Hinman, of Binghamton, N. Y., for défendant. 

^z:>FoT otUer cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & ludexes 
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RAY, District Judge. The plaintiff, a citizen of the state of Mas- 
sachusetts, in behalf of himself and ail others having contracts of in- 
surance similar to his own, brings this action in equity against the de- 
fendant, a corporation of the state of New York, and demands: (1) 
That défendant be enjoined from coUecting any sum in excess of 
$92.55 as yearly premium upon a policy of life Insurance held by him 
and issued by the security Mutual Life Association, excusing him 
from making any further payments of premiums until the rights of 
the parties are determined, and protecting him in the meantime from 
a. forfeiture of his policy for nonpayment of premiums; (2) an ac- 
counting of the assets of défendant prior to the alleged wrongful 
attempt of défendant to change its charter and détermine the amount 
of such assets and segregate same from other assets of the défend- 
ant ; (3) that défendant be decreed specifically to perf orm its contract 
of insurance with plaintiff; (4) that défendant be enjoined from 
increasing or attempting to increase the amount of annual premiums 
to be paid by plaintiff; (5) that défendant be enjoined from refusing 
to accept the sum of $92.55 specified in the policy of insurance as the 
annual premium to be paid ; (6) that défendant be required to account 
to plaintiff for ail sums heretofore collected by it from the plaintiff 
in excess of $92.55 per annum, and pay same to the plaintiff with in- 
terest; (7) that an account be taken to demonstrate and détermine 
what amount of premium shall be charged, demanded, and paid April 
25, 1919, and annually subsequently ; (8) that an account be taken of 
overcharges heretofore made and paid and a decree made for re- 
payment with interest; (9) that a receiver be appointed to take 
charge of such assets of défendant as may be found to be properly 
held for the benefit of the plaintiff and others having similar policies, 
and administer same for the benefit of such policy holders; and (10) 
for such other relief as plaintiff may be entitled to. Are the alléga- 
tions of the complaint, assuming them to be true, such as to entitle 
the plaintiff to any of the relief demanded? 

The Security Mutual Life Association was incorporated in 1886, 
under the provisions of chapter 175 of the Laws of New'York, 1883, 
as a co-operative and assessment company, and down to 1898 did 
business under the assessment and co-operative plan ortly. In 1895, 
the plaintiff applied in writing to that association for membership 
therein and insurance accordingly. This application was favorably 
acted upon, and plaintiff was received into membership, and the as- 
sociation issued to him a policy of insurance which, with the applica- 
tion, constitutes a contract, and which contains the foUowing: 

"The Security Mutual Life Association of Blnghaœton, N. Y. In considér- 
ation of the application for this policy, which is made a part of this con- 
tract and the payment in advance of nlnety-two dollars and flfty-flve cents 
and of the further advance payment of nlnety-two dollars and flfty-flve cents 
to be made on or before the twenty-flfth day of April in every year durlng 
the contlnuance of this contract, the Security Mutual Life Association does 
hereby receive Albin M. Richards of Cambridgeport, county of Middlesex, 
state of Massachusetts, as a member of said association, and Issues this 
policy subject to the conditions and with the beneflts hereon Indorsed, which 
are made a part of this contract, and withln thlrty days from the recelpt ot 



RICHARDS V. 8ECURITT MUT. LIFE INS. CO, 729 

(259 P.) 

satlsfactory évidence to the association of the deatli of the above-named 
member, during the contlnuance of this policy In full force and effect, prom- 
ises to pay to Albin L. Kichards, lils son, if livlng at the time of sueh death ; 
otherwise to the légal représentatives of the deceased, the sum of flve thou- 
sand dollars upon présentation and surrender of this policy, properly re- 
ceipted, less the balance (If any) of the advance payments for the current 
year of the death of the insured, and any Indebtedness of the insured or ben- 
eficiary to the association." 

There was also a provision that in case payments were not made the 
policy should be or became void. One of the privilèges and condi- 
tions referred to in, indorsed on, and made a part of such contract or 
policy of insurance reads as follows: 

"This contract of Insurance is renewable at the option of the insured, be- 
fore expiration, upon payment of the advance premiums, at the tlme and In 
the manner herein provided, subject to the provision, that by action of the 
board of directors, the amount required for mortuary purposes may be varied 
to conform to the actual mortuary expérience of the association. Any surplus 
in the mortuary fund in exeess of one hundred thousand dollars, and beyond 
the amount deemed necessary to provide for increased âge shall be credlted 
in réduction of premiums. Any deflciency in the mortuary fund may be made 
good from the reserve fund. After ten years from the date of this policy and 
vphile it is in full force the association will annually thereafter détermine 
and crédit the insured with an équitable proportion of the surplus in the 
reserve fund in exeess of the amount required to be held by law which amount 
shall not be less than one hundred thousand dollars. The dividends so ap- 
portloned shall be available as follows." 

Then follows the statement as such application of such moneys. 

In 1898, the said Security Mutual Life Association reincorporated 
under the name Security Mutual Life Insurance Company, and as a 
stipulated premium company under the provisions of chapter 85, 
Laws of New York of 1898. Attached to the bill of complaint is a 
certificate of the superintendent of insurance of the state of New York 
to the effect that ail the proceedings to efïect such reincorporation 
were regular and in accordance with the provisions of the statutes of 
the State of New York. 

In 1911, the Security Mutual Life Insurance Company undertook 
to vary the amount which the plaintifï and others similarly situated 
should be required thereafter to pay annually on his certificate of 
membership or life policy by increasing the amount to be paid, and 
did increase the amount to be paid annually, and has annually de- 
manded and required payment of such increased amount, the amount 
demanded each year, since 1911, being higher or greater than said 
sum of $92.55 mentioned in the policy. 

On the argument the plaintifï contended: (A) That défendant 
company had no power, in view of the statutes and policy to increase 
the said amount so to be paid annually ; and (B) that, if under the law it 
had such power, it had not comphed with the statutory requirements 
to rnake such attempted increases valid and binding, and that its 
action in 'such regard are of no binding force, but are illégal and void. 
Down to 1911, the plaintifï paid the amount annually specified in such 
policy, and since that time on demand, but protesting, has paid the 
increased sums demanded. In 1911, he paid $123.55; in 1912, $131.- 
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35; in 1913, $140; in 1914, $149.60; in 1915, $160,20; in 1916, 
$241.80; in 1917, $282.15; and in 1918, $139.40. It is not alleged 
in the complaint^ that thèse changes in the amount of payments re- 
quired were not justified and made necessary to conform to the actual 
mortuary expérience of the association. It is not alleged that there 
has been any concealment or misappropriation or diversion of the 
funds of the association, except it is alleged that: 

"In complète violation and disregard of the rights of this plaintiff and 
others having slmllar policies a majority of the directors of the sald Securlty 
Mutual Life Association caused $100,000 of the assets of said association to 
be deposited with the superlntendent of Insurance of the state of New York 
in complianee with the terms of eaid statute, secured the consent of the su- 
perlntendent of Insurance to the reorganization, or amendaient of the char- 
ter of the said corporation, adopted a new and différent charter from that in 
force at the tiine the plalntlfC became a meiuber of the corporation, changed 
the narae of the corporation from its former to its présent name, and otber- 
wise violated and Ulsregarded the rights of this plalntiff." 

[1] It is not alleged or charged that thèse acts were donc in vio- 
lation or disregard of the statute of the state of New York authorizing 
them (chapter 85, Laws of New York 1898), but that the statute it- 
self was and is unconstitutional and void, and a violation of section 
10, article 1, of the Constitution of the United States, in that such 
statute impairs the obligation of the plaintiff's contract, and deprives 
him and others having similar contracts of Insurance of their property 
without due process of law, and in violation of the Fourteenth Amend- 
ment to the Constitution of the United States. 

Chapter 85, Laws of New York 1898, is an act entitled "An act to 
amend the insurance law, relating to life Insurance corporations on 
the stipulated premium plan," and section 303 reads as f ollows : 

"Any dofflestic corporation, association or soclety, exlsting or doing busi- 
ness at the time this article takes effect, may, by vote of a majority of Its 
board of directors or trustées, accept the provisions of this article, and 
amend its charter to conform with the same upon obtaining the consent of the 
superintendent of insurance, thereto, in wrlting, and thereafter it shall be 
deemed to hâve been Incorporated under this article; and every such corpo- 
ration, association or sbciety, in reincorporating or quallfying under the pro- 
visions of this article, shall, for that purpose, so adopt, in whole or in part, 
a new charter in conformlty herewith, so as to cover and enjoy any and ail 
the provisions or privilèges of exlsting laws, whleh niight be inclnded and en- 
joyed, if it was originally incorporated hereunder ; and it shall, upon such 
adoption of and after obtaining the consent, as in tliis section provided, to 
such charter, filing the same with the record of adoption and consent In the 
office of the superintendent of Insurance perpetually enjoy the same as, and 
be, such corporation, and which is hereby declared to be a continuation of 
such corporation which exlsted prior to such reincorporation, and the ofBces 
therein which shall be continued shall be fiUed by the respective Incurabents 
for the perlods for which they were eleeted, and ail others shall be filled In 
such manner as shall be provided in such amended charter. The reincorpo- 
rating or quallfying of any exlsting domestic corporation, association or So- 
ciety under the provisions of this article shall in no way annul, modlfy or 
change any exlsting contract, contracts or liabllities of such exlsting corpora- 
tion, association or society; and any and ail such contracts and liabllities 
sball continue in fuU force and efCect the same as thougli such corporation, 
association or society had not reincorporated or qualifled under this article. 
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Neither shall the reincorporating or qualifying of any such corporation, as- 
sociation or Society, under tlie provisions of this article, in any way préjudice, 
Impede or impair any pending action or proceeding, or any riglits previously 
accrued." 

I am not able to see how the reincorporation of this company in any 
way injured the plaintiff hère or any other person similarly situated, 
inasmuch as by way of impairing the obligations of the contracts of 
insurance the section quoted expressly provides that the reincorpora- 
tion and qualifying under the statute "shall in no way annul, modify or 
change any existing contract, contracts or liabilities of such existing 
corporation, association or society and any and ail such contracts and 
liabilities shall continue in full force and efifect the same as though 
said corporation, association or society had not reincorporated or quali- 
fied under this article." 

It is plain that the plaintifï's contract is not impaired or changed. 
The new corporation is bound by it the same as was the old one. 
The statute of 1898 so expressly provides. It is true that under this 
statute $100,000 was to be deposited, etc., and that same was de- 
posited. This was donc pursuant to section 301 of the act, which 
provides, amongst other things, that — 

"No sueli corporation shall commence the business of Insurance until ♦ » * 
such corporation has deposited with the insurance department of the state 
of New York one hundred thousand dollars, in such securitles as are requlred 
by law to be deposited by insurance corporations ; and the superintendent of 
Insurance shall hâve further certifled that it has complied with the provisions 
of this article and Is authorlzed to transact the business of insurance. The 
securitles deposited with the insurance department, pursuant to this section, 
shall be held by the superintendent in trust for the benefit and protection, 
and as security for the policy holders of the corporation, their légal repré- 
sentatives and benèflciaries." 

This money deposited or the securitles is to be held by the superin- 
tendent of insurance in trust for the benefit and protection and as 
security for the policy holders and their représentatives. It is a re- 
serve f und. In no sensé does this constitute a wrongful withholding 
or misapplication of the funds of the corporation. There is no fraud 
or concealment. 

[2] There are statements made in the bill of complaint such as — 

"The increases dernanded by the défendant are not such reasonable In- 
creases but are unreasonable and confiscatory." 

This is a mère conclusion, and is not based on any allégation of 
facts showing that the défendant company is demanding. or has de- 
rnanded more money from its members than is necessarily required to 
meet the actual mortality expérience of the company. It is not al- 
leged that the death rate of members has not largely increased, and 
to such an extent as to require the increase demanded. Want of 
honesty and good faith is not claimed, and there is no allégation of 
fraud. It is not alleged that there is any discrimination against plain- 
tiff. So far as appears ail members are treated alike. There is no 
allégation or claim of insolvency in this case. It would be intolérable 
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to subject an însurance company to an action for an accounting on 
such allégations as are found in this bill of complaint, unless it is 
first found that the statute under which the association reincorporated 
and thereafter acted is unconstitutional, so as to make ail the pro- 
ceedings as to reincorporation and subséquent acts unlawful. I am of 
the opinion that, in view of the décision of the Suprême Court of 
the United States in Equitable Life Assurance Society of the United 
States V. Brown, 213 U. S. 25, 29 Sup. Ct. 404, 53 L. Ed. 682, no 
cause of action for an accounting is stated in the bill of complaint. 
This action is based on the theory: First. That the Security Mutual 
Life Association of Binghamton, N. Y., could not reincorporate and 
proceed to do business when so reincorporated, inasmuch as the statute 
under which such action was had was unconstitutional and void. If 
this contention fails, the whole action f ails so far as that point is con- 
cerned. Secondly, it is claimed that the contract of Insurance, pro- 
viding for the payment of $92.55 as yearly premiums, must control, 
and that the association, whether reorganized and reincorporated or 
not, could not and cannot increase the amount of the yearly premiums. 
This last theory ignores the provision in the contract that such yearly 
premiums may be increased under the conditions named and to which 
attention has been called. It seems to me that Polk v. Mutual Reserve 
Fund Life Association of Nevi^ York, 207 U. S. 310, 28 Sup. Ct. 65, 
52 L. Ed. 222 ; Wright v. Minnesota Mutual Life Ins. Co., 193 U. S. 
657, 24 Sup. Ct. 549, 48 L. Ed. 832; Suprême Lodge, Knights of 
Pythias, v. Mims, 241 U. S. 574, 36 Sup. Ct. 702, 60 L. Ed. 1179, 
L. R. A. 1916F, 919; Haydel v. Mutual Reserve Fund Life Asso- 
ciation (C. C.) 98 Fed. 200; Haydel v. Mutual Reserve Fund Life 
Association, 104 Fed. 718, 44 C. C. A. 169, etc., dispose of this case 
adversely to the contention of the plaintiff. 

It seems to me that taking the entire contract in connection with the 
statutes under which the association was incorpoi-ated, the certificate 
of membership is not "a level premium," whole life policy, but an "as- 
sessment contract." When the application was made and the certifi- 
cate issued this association was doing business as an assessment or 
co-operative life insurance association. The bill of complaint allèges 
it was organized under chapter 175, Laws of New York 1883. Again 
the provision fixing the annual rate at $92.55 was subject to the 
condition that "the amount required for mortuary purposes may be 
varied to conform to the actual mortality expérience of the association." 

Thèse assessments are required for mortuary purposes, and hâve 
been varied to conform to the actual mortuary expérience of the asso- 
ciation. TLere is no allégation to the contrary. The claim is that the 
amount specified in the contract to be paid annually cannot be in- 
creased for any purpose or under the clause referred to. I do not 
think this contention well founded. I cannot discover any substantial 
ground on which to base a claim that the statute of the state of New 
York providing for reincorporation is unconstitutional. I think this 
court on this motion may décide that question. The claim of uncon- 
stitutionality of the statute présents no question of évidence or disput- 
ed fact, but one of law. The facts are not in dispute. The contract, 
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application for membership, and certifîcate of membership, or policy 
of insurance are ail in writing. Their proper construction and légal 
efFect are for the court. The action taken on reincorporation is not in 
dispute. The increases in payments demanded and made are con- 
ceded. As the court is of the opinion that the act of the Législature 
of the State of New York, the constitutionahty of which is questioned, 
was and is constitutional and valid, that the proceedings under it were 
regular and légal, and that the contract authorized the increases de- 
manded, the motion to continue and make permanent during the 
pendehcy of the action the temporary injunction herein heretofore 
granted should be denied, and the motion to dismiss the complaint on 
the ground no cause of action is stated should be granted. 
So ordered. 



Ex parte PETTINB. 

(District Court, D. Massachusetts. June 3, 1919.) 

No. 1689. 

1. Aliens ®=s18 — Déportation — Power dp Conoress. 

Congress bas constitutional power to confer on the executive branch of 
the fédéral government authorlty to déport aliens whose teachings or do- 
ings are dangerous to the government and institutions of the United States. 

2. Aliens <@=353 — Déportation of Anarchistb — Statutes — "Philosophical 

Anarchist." 

Under Act Feb. 5, 1917 (Comp. St. 1918, §§ 959, 960, 4289i4a-4289%u), and 
Act Oct 16, 1918, the executive department of the fédéral government 
bas authorlty from Congress to déport aliens who are "anarchists," even 
though philosophical anarchists, who do not teacb violence and force as a 
means of abollshing government. 

3. Tbeaties <S=>11 — Statute as Paeamount to Tbeatt — Déportation of 

Aliens— "Philosophical Anarchists." 

Congress, through Act Oct. 16, 1918, having clearly declared against ail 
alien anarchists, it cannot be sxiccessfuUy contended by Italians about to 
be deported, so-called "philosophical" anarchists, who do not advocate 
the use of force and violence, that the déportation of such anarchists 
would be in violation of the treaty between the United States and Italy, 
placing Italians on a level with native-bom citizens, who, under the right 
of freedom of speech, may teach anarchisUc théories with immunity. 

Habeas Corpus. Pétition for writ by Anthony V. Pettine, on the 
relation of Luigi Galleani and others. Pétition denied. 

Anthony V. Pettine and Pettine & De Pasquale, ail of Providence, 
R. I., for petitioner. 

Lewis Goldberg, Asst. U. S. Atty., of Boston, Mass., for Henry J. 
Skeffington. 

ALDRICH, District Judge. This is a pétition for a writ of habeas 
corpus, instituted for the purpose of securing judicial interposition 

^=3For other cases see same toplc & KEY-NUMBER In aU Kejr-Numbered Dlgests & Indexes 



'''34 259 FEDERAL REPORTER 

against the enforcement of certain orders made in the executive de- 
partment of the govçrnment, whereby the petitioners are sought to be 
deported from the United States to the country from whence they 
came, upon the ground that they are anarchists. Two of the petition- 
ers, Emesto Perrella and Francisco De Santis, hâve withdrawn from 
the pétition, for the reason that no final order of déportation has yet 
been made against them. As to the others, the facf is found by the 
Department of Labor that they are anarchists, and it is conceded by 
counsel in argument that there was évidence tending to support the 
findings. Indeed, it is conceded tliat they are anarchists; but the 
point is taken that they do not advocate force or violence against or- 
ganized government. 

[1] The Suprême Court décisions, including such cases as Fong 
Yue Ting v. United States, 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. 
Ed. 905, United States v. Williams, 194 U. S. 279, 24 Sup. Ct. 719, 
48 h. Ed. 979, Bugajewitz v. Adams, 228 U. S. 585, 33 Sujp. Ct. 607, 
57 L. Ed. 978, and others, fully support the idea of the constitutional 
povver of Congress to confer upon the executive branch of the gov- 
ernment authority to déport aliens whose teachings or doings are 
dangerous to our government and to our institutions. 

The constitutional power of Congress — a power exercised under the 
idea of an inhérent right in the sovereign nation in respect to offensive 
aliens, a right based upon a power necessary and essential to its safe- 
ty and welfare, a power so paramount as to be exercised in substan- 
tial independence of légal phases, such as those involved in treaties, in 
questions as to the right of judicial trial, in questions of supposed 
vested right to remain, in questions about the rétroactive opération of 
its. laws, in questions whether déportation is punishment without 
trial — has been so thoroughly considered and definitely established by 
the Suprême Court that there would seem to be no occasion for an 
analysis of its décisions. Nor is there any occasion for discussion as 
to the character and comprehensiveness of the power of Congress, 
which must be accepted as well-nigh plenary in its absolutism. 

Questions of irregularity of proceedings, in the executive depart- 
ment, might perhaps become questions for the court; but there are 
no such questions Hère, nor is there anything in the situation which 
would justify a review of findings of fact or of questions of law. 

The power of Congress having been recognized and established in 
the broadest sensé by the Suprême Court, the only question hère is 
whether the executive branch of the government is acting within the 
scope of the authority conferred by Congress. 

[2] In support of the authority of the executive department the 
government relies upon varions acts of Congress, but chiefly upon the 
act of October 16, 1918, and that of Februàry 5, 1917 (39 Stat. 874, 
c. 29 [Comp. St. 1918, §§ 959, 960, 4289i4a-4289i4u]). 

The act of October 16, 1918 (40 Stat. 1012, c. 186), is comprehensive 
and emphatic in declaring against ail aliens who are anarchists; and, 
so far as anarchists are concerned, it would seem that no resuit dépends 
upon varying degrees of anarchy. Indeed, in enumerating the of- 
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fensîve classes, the enactment at once déclares generally against aliens 
who are anarchists, and then, after separating by a semicolon the 
sweeping déclaration against ail anarchists from what follows,, Con- 
gress proceeds to enumerate spécial classes of offensive aliens, who 
may or may not be anarchists, such as those who advocate the over- 
throw of government by force or violence, or who disbelieve in or are 
opposed to ail organized government and who teach assassination of 
public officiais. But thèse spécial désignations cannot be accepted as 
in any way detracting from the gênerai enactment against ail aliens 
who are anarchists. 

The act applies itself, not only to aliens who came with offensive 
théories, but to aliens who hâve become offensive, and it expressly 
confers upon the Secretary of Labor authority to take them into cus- 
tody, and provides for déportation in the manner provided in the Im- 
migration Act of February 5, 1917, and this irrespective of the time of 
their entry into the United States. 

The point is taken by counsel for the petitioners that they are only 
philosophical anarchists, who do not teach violence. But this point 
only goes to the degree of offensiveness, and cannot be accepted as an 
answer to the authority of the executive branch of the government 
to déport, because, as said in 194 U. S. 279, 294, 24 Sup. Ct. 719, 724 
(48 L. Ed. 979) : 

"If the word 'anarchlsf sliould be Interpreted as Ineluding aliens wbose 
anarchistic vlews are professed as those of politica) philosophera innocent of 
evll intent, It would follow that Oongress was of opinion that the tendency 
of the gênerai exploitation of such views is sô dangerous to the public weal 
that aliens who hold and advocate them would be undeslrable additions to ouc 
population, whether permanently or temporarlly, whether many or few, and, 
in the light of prevlous décisions, the act even in this aspect would not be 
unconstitutional." 

[3] The point is also taken that, by treaty between the government 
of the United States and Italy, Italians stand on a level with native- 
born citizens, who, it is said, under the right of freedom of speech, 
may teach anarchistic théories with immunity, and that as a consé- 
quence the déportation of alien philosophical anarchists would be in 
violation of the treaty between the United States and Italy. 

Passing ail discussion as to the right of freedom of speech as not 
germane to executive proceedings for déportation under the récent 
acts of Congress, this view cannot be accepted, because, as said in 149 
U. S. 698, 720, 13 Sup. Ct. 1016, 1025 (37 L. Ed. 905) : 

"In our jurisprudence, it is well settled that the provisions of an act of Con- 
gress, passed in the exercise of its constltutional authority, on this as on any 
other subject, if clear and explicit, must be upheld by the courts, even in con- 
travention of express stipulations in an earlier treaty." 

Congress, through the act approved October 16, 1918, having clearly 
declared against ail aliens who are anarchists, the déclaration must 
be accepted as meaning that Congress was of opinion that the présence 
of alien anarchists is offensive to our society and dangerous to the 
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govenunent, and it must be assumed that the enactment in this respect 
was based upon the idea that the government possesses the right to dé- 
termine who shall be members of its community — a right which may 
be exercised by ail nations, and a right which may be exercised both 
in peace and war. « 

For further discussion of the acts of Congress and of executive 
authority, see the unreported opinion of Judge Knox of December 9, 
1918, in the Southern district of New York, in the Lopez Case; also the 
récent opinion of the Circuit Court of Appeals for the Second Circuit 
in the same case (259 Fed. 401, C. C. A. ) in affirmance thereof. 

No intendment is made against the petitioners because they are at 
large under bail, and this décision is based upon the idea that no ju- 
dicial authority is found for interfering with the proceedings of the 
executive branch of the government, with whom Congress has placed 
the responsibility. 

The pétition for habeas corpus is denied. 



TUKNEE V. WOODARD 737 

(269 F.) 

TURNER, Appellant, v. WOODARD et aL 

CHILD, Appellant, v. SAME. 

ROSS, Plaintiff In Brror, v. TURNER et aL 

ROSS, Appellant, r. SAME. 

In re UNITED STATES, Petltloner for Condemnation of Certain liands In HulL 

(Circuit Court of Appeals, First Circuit, July 23, 1919.) 

Nos. 1408, 1409, 1411, 1412. 

1, Eminent Domain &=>168{2) — Condemnation — Feoceedings bt United 

States. 

Under Act Aug. 18, 1890 (Comp. St. § 6911), tlie Secretary of War may 
cause proceedings to be Instituted in any court havlng jurlsdietlon of 
such proceedings for the acquisition by condemnation of lands in accord- 
ance wlth the laws relating to suits for condemnation of property of tbe 
States whereln the proceedings may be initlated, but, If the owner fixes a 
priée which Is reasonaWe, the Secretary may purchase forthwith. 

2. Eminent Domain ©=3243(1) — Awabd of Compensation — Eftect. 

Under Rev. Laws Mass. c. 1, § 7 ; chapter 48, §§ 22, 114, and chapter 111, 
S§ 112, 113, made applicable by Act Aug. 18, 1S90 (Comp. St. i 0911), to pro- 
ceedings by the United States for the condemnation of lands, the United 
States, or either party, may file a pétition to détermine by jury the value 
of the land to be condemned, and while the govemment is given an option 
to abandon proceedings, if it deems the valuation excessive, yet the land 
so valued must, if taUen, unless the parties otherwlse agrée, be paid for 
at the value thus flxed, together wlth the payment of costs and reason- 
able expansés. 
8. Eminent Domain <3=>158 — Right to Awahd — Equitable Pboceedings — 
What Constitute. 

Where ail the parties Interested in the fund to be derived from the con- 
demnation of land by the United States, title to which stood in the name 
of a bankrupt, and which was incumbered by mortgages, agreed that the 
proceeds should be paid Into court, which should hâve full power and 
authority to détermine the respective rlghts and priorities of the clalm- 
ants, the proceeding must be deemed an équitable one, for only equity 
could détermine the rlghts of Intervening credltors, mortgagees, etc. 

4. Courts ■S=»359 — Fédéral Court — Attobney's Lien — Local Law. 

Fédéral courts recognize no lien of an attorney at common law be- 
yond that given by the local law. 

6. Attobnet and Client ©=175 — Compensation — Lien. 

Rev. Laws Mass. c. 165, § 48, glvlng an attorney who has prosecuted a 
suit to final judgment a lien thereon for the amount of hls fées and dis- 
bursements, covers only attorney's fées allowed in the blU of costs, thus 
distinguishing attorney's fées from counsel fées. 

6. Courts <S=>366(1) — Précédents — Décisions — State Statutes. 

The décision of the highest state court construing a state statute la 
binding on the fédéral courts. 

7. Attorney and Client ©=175 — Compensation — Lien — Right to. 

Attorneys for a bankrupt, who rendered services In connection wlth 
the condemnation by the United States of property, title to which stood 
In the bankrupt's name, both before and after bankruptcy, and whose 
services resulted in the obtaining of a sum considerably greater than 
that which tbe govemment originally oflfered to pay, held not entitled to 
coUect for their services and disbursements on the theory of analogy to 
the case where one of several persons Interested In trust property or a 

^s>ror othcr cases see eame topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
259 P.— 47 
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fund brlngs a suit for Its préservation or administration, In whlcb case 
the court wlll order hlm to be reimbursed. 

8. Bquitt <s=66 — Maxim — Seeking Equitt. 

Where ail of tbe parties interested in the proceeds resulting from the 
condemnation by the United States of land, title to whicb stood in the 
name of one who before end of the proeeedlngs became a bankrupt, 
agreed that on payment of the value as flxed by the Jury, the court 
should décide the equities, held that, as the proceeding had to be treated 
as an équitable one, or the parties would be ont of court, the maxim, 
"He who seeks equl^ must do equlty," is applicable to ail. 

9. EsTOPPEL <S=»79 — Equitable Estoppel. 

In a eontest between various clalmants of a fund arislng out of cen- 
deinnation by the United States of land, title to -whlcb stood In the name 
of one who before end of proeeedlngs became a bankrupt, held, on the 
peeuliar facts in thls case, that the various parties, who signed an agree- 
ment that the money should be deposited in court and dlstrlbuted, were 
estopped from denying the right of the attomeys for the bankrupt to re- 
cover for thelr dlsbursements and services whlch resulted in obtainlng 
an increased valuation. 

10. ATTORNEY and CtlENT ®=»135 — COMPENaA-TION. 

Attomeys for a bankrupt, who rendered services In connection with the 
condemnation by the United States of property standing In the name of 
the bankrupt, whlch property, however, was incumbered, and to whlch 
other creditors asserted claims, held, on the pecuUar facts in this case, en- 
tltled to compensation for thelr services; the attomeys and ail parties 
havlng agreed that the govemment should recelve the property on payment 
of the value as fixed by the jury without payment of costs and dlsburse- 
ments, payment of whlch the attorneys might hâve Inslsted upon under 
Rev. Laws Mass. c. 1, § 7, whlch was made applicable by Act Aug. 18, 
1890 (Gomp. St. § 6911). 

11. Payment <S=>39(6) — Application — Right of Creditok. 

A creditor, holding securlty generally applicable to ail hls loans, may 
apply the proceeds of any of such securltles primarily In payment of 
debts not otherwise secured. 

12. Paymçnt <©=»39(4) — ^Application — Right of Cbbditob. 

An unsecured creditor of one C. agreed to make a further loan to be 
secured by a note executed by the bankrupt as well as by the deposlt as 
collatéral of minlng stock, the offer of 0. provldlng that the securlty 
should be applicable to other indebtedness ; after the bankrupt had ap- 
plied the dlvldends from the mlning stock to C.'s previous unsecured In- 
debtedness, and the bankrupt executed a mortgage to secure Its note, 
then overdue, held, that the application of the dividends was within the 
power of the creditor, and other creditors of the bankrupt were not en- 
titled to assert that dividends should bave been treated as havlng dis- 
chargéd the bankrupt's note. 

Appeals from and in Error to the District Court of the United States 
for the District of Massachusetts ; James M. Morton, Judge. 

In the matter of the pétition of the United States for condemnation 
of certain lands in the township of HuU, title to which was in Benjamin 
P. Cheney, who became a bankrupt prior to the acquisition of the lands 
by the govemment. Samuel Ross intervened, as did William D. Tur- 
ner and Samuel M. Child, asserting rights in the funds paid into court 
by the United States, which were contested by Henry Woodard and 
others, who also intervened. From decrees denying their claims, 
Turner and Child appeai, and Ross appeals and brings error. Decrees 
reversed in each case, and remanded for further proeeedlngs. 

)g7->FT otlier cases see same toplc & KKY-NUMBER in aU Keï'Numbered Qigests & Indexe» 
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William D. Turner, of Boston, Mass. (Haie & Dickerman, of Boston, 
Mass., on the brief), for appellants Turner and Child and for Allan 
Forbes, trustée. 

Robert G. Dodge, of Boston, Mass. (Harold S. Davis, of Boston, 
Mass., on the brief), for plaintiff in error and appellee Ross. 

r.obert Cushman, of Boston, Mass. (Charles D. Woodberry, of Bos- 
ton, Mass., on the brief), for appellee Woodard. 

John P. Wright, of Boston, Mass. (Tyler, Tucker, Eames & Wright, 
of Boston, Mass., on the brief), for respondent J. R. Whipple Co. 

Before BINGHAM, ANDERSON, and JOHNSON.. Circuit 
Judges. 

ANDERSON, Circuit Judge. The entitling alone îs enough to show 
that this is an extraordinary record to présent to an appellate court. 
In earlier times, when technical rules of procédure were more strictly 
insisted upon, no appellate court would, on such a record, hâve con- 
sidered the issues involved. This record is objectionable, not merely 
in form, but on some of the questions calling for détermination the 
disclosure of facts is scant and most unsatisfactory. We hâve hesi- 
tated whether the case should not be remanded to the District Court 
for further hearing, or dismissed entirely on the ground that only on 
independent equity proceedings can the questions raised be properly 
heard and determined. 

But after careful and laborious considération we hâve reached con- 
clusions which we think just and not inconsistent with established rules 
of law. Our action in dealing with this case on this highly unsatisfac- 
tory record is not to be taken as a précèdent. 

Nos. 1408, 1409, and 1412 are appeals from orders of the District 
Court denying the appellants' right to share in a fund of $46,500 paid 
pursuant to stipulation of various claimants into the registry of the 
District Court by the United States under a decree of condemnation of 
Calf Island and Little Calf Island, situated in the township of HuU, 
record title to which at the time of the initial proceedings by the United 
States stood in the name of Benjamin P. Cheney, now a bankrupt. 

No. 1411 is an alternate proceeding by Ross, seeking to raise by 
writ of error the same questions involved in his appeal. Ross' claim 
is that he was one of two second mortgagees of the premises. His 
claim was denied on the ground that his mortgage note of $15,000, dat- 
ed March 25, 1913, had been paid by the application of the proceeds of 
other security held by him. 

Child's claim is for $2,500 counsel fées and $931.77 for expenses 
incurred in connection with the trial of the case. Turner's claim is 
for $2,500 counsel fées and $450 expenses incurred in like manner. 
Child and Turner both appeared originally as counsel for Benjamin P. 
Cheney, adjudged a bankrupt on January 14, 1918. 

The proceedings began by a pétition filed by the United States on 
May 8, 1917, alleging that thèse two islands in Boston Harbor were 
needed for fortification purposes. The pétition is entitled a "Pétition 
for Condemnation," but this is really a misnomer. The statutes under 
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which the United States was then compelled in this district to proceed 
in order to obtain title to lands needed for war purposes were compli- 
cated and peculiar. A new and much needed statute was enacted on 
July 2, 1917 (40 Stat. 241, c. 35). See U. S. Comp. St. 1918, § 6911a. 

[1,2] The pétition was filed under Act Aug. 18, 1890, c, 797, 26 
Stat. 316, Compiled Stat. Ann. 1916, § 6911. This statute provides 
in effect that the Secretary of War may cause proceedings to be insti- 
tuted in any court having jurisdiction of such proceedings for the ac- 
quiring by condemnation of lands, etc., such proceedings to be institut- 
ed in accordance with the laws relating to suits for the condemnation 
of property of the states wherein the proceedings may be initiated, with 
the proviso that if the owner fixes a price which is reasonable the Sec- 
retary may purchase without further delay. United States v. Certain 
Lands in New Castle (C. C.) 165 Fed. 783 ; Nahant v. United States, 
136 Fed. 273, 70 C. C. A. 641, 69 L. R. A. 723; United States v. 
Nahant, 153 Fed. 520, 82 C. C. A. 470. 

The statutes of Massachusetts thus made applicable are Revised 
Laws, c. 1, § 7, which, by référence, incorporâtes chapter 48, §§ 22 
and 114, and also by référence chapter 111, §§ 112, 113. Revised Laws, 
c. 1. § 7, provides in substance that, failing agreement between the 
United States and the owner of lands desired for fédéral public pur- 
poses, either party may file a pétition for valuation thereof ; such péti- 
tion must contain a description of the premises ; the court, af ter notice 
to ail parties in interest, is to détermine by a jury the value of the es- 
tate ; if there are claimants other than owners of the f ee, the value of 
their interest is to be ascertained and apportioned as provided in Re- 
vised Laws, c. 48, § 22. "If the value so determined, with costs and 
reasonable expenses to be taxed by the court, is, within one month 
after final judgment, paid or tendered to said owners, or persons 
interested, * * * the fee of said estate shall thereupon vest in 
the United States." 

Revised Laws, c. 48, § 22, provides that the jury shall find the total 
amount of damage and apportion the same among the several par- 
ties found entitled thereto in proportion to their several interests and 
to the damages sustained by them. This provision applies to the case 
of leaseholds or other rights ousted by the assertion of paramount 
government power. 

Section 114 of said chapter 48 provides for the case of mortgaged 
land taken for public uses, and by référence to Revised Laws, c. 111, 
§ 113, provides for the entry of a separate judgment for each mort- 
gagee, who holds such judgment in trust to satisfy his debt and to 
pay over any balance to any other person entitled thereto. While sec- 
tion 20 of chapter 48 provides that any party who has an estate in prop- 
erty so taken may hâve his damages assessed, we find nowhere any 
provision in which the rights in land or in its proceeds of an attaching 
creditor can be determined by a jury. The right of an attaching credi- 
tor whose claim has not been reduced to judgment is not an "estate" 
within the meaning of thèse statutes. 

Trial by a jury under thèse complicated statutory provisions results, 
not in a real condemnation of the land by the action of the United 
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States, but only in fixîng a value or price which, if paid or tendered 
by the government within one month, results in vesting the fee in the 
United States. The government is net obliged to pay the amount of 
such final judgment and to take title to the land thus valued. If it . 
deems the valuation thus fixed excessive, or for any other reason does 
not désire to acquire title on the terms thus fixed, the whole proceed- 
ing may be abandoned. 

But land so valued must, if taken, unless the parties otherwise agrée, 
be paid for at the value thus fixed. The statute contemplâtes the 
payment of costs and reasonable expenses, but there is no provision for 
interest accruing between the date of the pétition and the time of the 
pa}'ment of the money, though the land must be valued as of the date 
of fihng the pétition. Burt v. Merchants' Ins. Co., 115 Mass. 1. While 
the owner retains possession until payment, the pendency of such pro- 
ceedings obviously makes his property unsalable to a would-be user; 
the owner may use such property; practically he cannot sell it. Cf. 
U. S. V. Nahant, 153 Fed. 520, 525, 82 C. C. A. 470. Obviously, this 
légal machinery is cumbersome, awkward, and fraught with needless 
complications and pitfalls. 

The pétition in this case alleged that the government of the United 
States was informed that Benjamin P. Cheney was interested in fee in 
the lands described, "but the nature and extent of his interest are to 
the said United States unknown" ; that there was outstanding a first 
mortgage running to Olney et al., trustées (as to which no controversy 
is now involved), and a second mortgage dated July 29, 1914, from 
Cheney to Henry F. Woodard and Samuel Ross. The prayers were 
for a notice to ail persons claiming any right in the lands, for a valua- 
tion by a jury, and that verdict being accepted and payment being 
made within one month thereafter, fee of said lands might thereupon 
vest in the United States. 

The first mortgagees promptly intervened. Cheney appeared by 
the appellants Turner and Child. On July 24, 1917, Woodard and 
Ross filed a pétition to intervene, setting out that they held a mortgage 
dated July 29, 1914, to secure two notes each of $15,000, one dated 
March 5, 1913, and the other November 10, 1913, both of which were 
alleged to remain wholly due and unpaid. 

The respondent J. R. Whipple Company, on July 24, 1917, filed a 
pétition for leave to intervene, alleging that on October 15, 1915, 
Cheney was indebted to it for $18,333.05, for which it had brought 
suit in the superior court for SuflFolk county, and had attached ail 
Cheney's real estate, including the premises in question; that the at- 
tachment was not discharged, and that Cheney still owed the petitioner 
$16,333.05. The petitioner therefore alleged it had an interest in the 
land sought to be condemned, and prayed to be admitted as a party 
respondent in said condemnation proceedings. 

The town of HuU, claiming unpaid taxes, also petitioned to be allow- 
ed to intervene and hâve its damages assessed by the jury. No question 
arises on this record out of this pétition. 

When the cause came on for trial a discussion immediately arose as 
to the admission of the second mortgagees, represented by Mr. Wood- 
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ard, one of the second mortgagees and a practicing attorney in Wash- 
ington, D. C, who appeared in person. Both he and the représenta- 
tive of the J. R. Whipple Company, the attaching créditer, were zeal- 
ous to assert their alleged rights in the proceeds of the expected taking 
by the govemment. The fact that the property was incumbered by 
first and second mortgages and by an attachment for over $18,000 
then nearly two years old, and that the représentatives of thèse various 
alleged creditors were alert to assert their claims, indicated that Cheney 
was insolvent and so regarded, and had only a remote and improbable 
interest in the proceeds. In fact he was adjudicated a bankrupt about 
six months later. It foUows that Child and Turner really acted 
throughout for the benefit of ail parties ultimately interested in the 
fund. They were at no time acting solely in Cheney's interest. Their 
daim is, in this important particular, distinguishable frora the claim 
of Talbot dealt with in Gregory v. Pike, 67 Fed. 837, 843, 15 C. C. 
A. 33. 

Turner and Child insisted that the provisions of the Massachusetts 
statute for admitting mortgagees were not applicable in thèse pro- 
ceedings by the United States because, under this spécial statute, the 
assessment cornes before any taking; that there might never be any 
taking; that mortgagees and attaching creditors could assert their 
rights only if there was a fund in court; and that there might never 
be any fund in court. 

Woodard, in behalf of himself and Ross, insisted that they should 
be admitted as parties in order that they might not lose their rights 
permanently. After discussion, the court ruled that the trial of the 
case should be left to counsel representing Cheney, so that there would 
be no confusion at the trial. This ruling was expressly based upon 
the court's understanding that "Mr. Woodard is perfectly content to 
do that." 

Although the second mortgagees and the attaching créditer were, 
through their représentatives, insistent upon their rights in the con- 
tingent fund, it is worth noting that none of them ofïered to take' or 
share the burden and expense of the trial. They claimed that the pro- 
spective fund belonged to the creditors of Cheney, and not to Cheney; 
but they were quite content to allow Turner and Child to assume the 
burden and expense of the valuation, which was a condition précèdent 
to the existence of any fund in which any of the parties in interest or 
alleged interest might share. 

[3] The parties thereupon on July 27, 1917, entered into a written 
stipulation as follows: 

"It Is hereby stlpulated and agreed by ail parties In Interest, with the ap- 
proval and consent of the court, that the only Issue to be submltted to this 
jury shall be the value of the property in question. And by consent of ail 
parties, if the value so determlned, with costs and reasonable expenses to be 
taxed by the court, shall, withln one month after final judgment, be paid into 
court, instead of paid or tendered to the parties hereto or persons interested, 
the fee of said property shall thereupon vest in the TJnited States of America. 

"The court shall bave full power and anthority, after the payment of said 
fund into court, to détermine the respective rights and the priority thereto 
of ail parties clairaing said fund, as fully and etïectively as if any and ail 
issues respecting the same had been determlned by a verdict of this jury. 
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"The court, wlthout jury, shall proneed upon application of any party In 
interest, to hear and détermine the légal and proper apportlonment of said 
fund among the parties claimant, subject to review on matters of law, and ail 
parties hereto agrée, in open court, that upon payment into court of said fund, 
each shall, on request, make, exécute, and dellver to the United States et 
America such other and further deeds or releases as may be deemed neceasary 
to vest the tltle of said property in the United States of America. 

"Benjamin P. Cheney. 
"Henry F. Woodard, 
"Samuel Ross. 
"William H. Garland, 

"Attorney for J. R. Whlpple Company. 
"Frederick E. Snow and 
"Benjamin P. Cheney, 
"Trustées under the Will of Benjamin P. Cheney, 
"By their Attomeys, 

"Gaston, Snow & Saltonstall. 
"Town of Hull, 

"By Its SoUeltor, Thomas N. Buttimer." 

To this stipulation, it will be observed, the United States is not a 
party. It is also obvious that if, as the resuit of the proceedings, such 
fund should be paid into court, the détermination of the rights of the 
parties claimant, inter sese, was necessarily a proceeding in equity. 
Only in equity could the rights of the mortgagees and of attaching 
creditors be determined. Hooven, Owens & Rentschler Co. v. Feather- 
stone's Sons, 111 Fed. 81, 87, 49 C. C. A. 229; Spring Garden Ins. 
Co. V. Amusement Syn. Co., 178 Fed. 519, 530, 102 C. C. A. 29; Bâtes 
V. Boston El. Ry., 187 Mass. 328, 341, 12 N. E. 1017; Wood v. West- 
borough, 140 Mass. 403, 5 N. E. 613 ; Dwight v. County Com'rs, 7 
Cush. (Mass.) 533. 

The trial thereupon proceeded. The govemment contended that the 
fair market value of the property was about $22,000. Witnesses pro- 
duced by Turner and Child claimed that it was worth f rom $75,000 to 
$100,000. The verdict of the jury viras for $46,500. The appellant 
Child incurred and paid out of his own resources $931.77 for expert 
witnesses and other expenses incidental to the préparation and trial of 
such a cause. Turner paid $450 for expert witnesses. 

Counsel agrée — and the District Court expressly finds — that thèse 
expenses were reasonable and proper and inured to the benefit of ail 
parties in interest. Cheney's insolvency obviously constrained Child 
and Turner to make thèse advances from their own funds, relying on 
reimbursement from the proceeds of the land. None of the other 
parties claimant were prepared or offered to make the requisite ex- 
penditures or render the essential professional services. 

Cheney was désirons of accepting the verdict of the jury. But the 
government filed a motion to set the verdict aside as excessive and as 
against the évidence. This motion was overruled in October, 1917. 
The government also filed a bill of exceptions, upon which the appe- 
lants Child and Turner expended a large amount of labor. 

Pending the settlement of the exceptions, Cheney was adjudicated a 
bankrupt on January 14, 1918. On April 16, 1918, AUan Forbes as 
trustée in bankruptcy intervened in the proceedings. 
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It is a fair inference from the record that after nearly a year's de- 
lay ail the parties in interest became desirous of having the govern- 
ment take tiae Cheney property at $46,500, even without payment by 
the government of costs or expenses and without interest; that as 
the resuit of negotiations carried on by Turner and Child it was as- 
certained that the gcvemment would pay the face of the verdict, $46,- 
500, £uid nothing more. Thereupon, under date of June 18, 1918, 
Turner notified the court that there was no appropriation by the gov- 
ernment available for allowance of costs and expenses, and that there- 
fore he and Child would "rely instead upon the discretionary power 
which the court has, where one party has succeeded in bringing a f und 
into court for the benefit of other parties as well, to allow costs and 
compensation out of the fund." 

On June 28, 1918, Turner filed his .pétition for leave to intervene, 
setting up therein the substance of the facts above referred to, and 
asking to be allowed the sum of $2,950. 

On July 23, 1918, Child also filed a pétition asking for an allow- 
ance oif $2,500 counsel fées and $931.77 expenses. On the same date 
the court made.a decree of condemnation, which recited the bringing of 
the pétition, the appearance of the first mortgagees, of the second mort- 
gagees, of the attaching créditer, of the town of Hull, and the stipula- 
tion that the parties agreed — 

"that the only Issue to be submltted to sald jury should be the value of the 
property In question, and that if the value so determlned, with costs and rea- 
sonable expansés to be taxed by the court, should withln one month after 
final judgment be paid into court, the fee of said property should thereupon 
vest in the United States." 

That on April 16, 1918, Allan Forbes, as trustée in bankruptcy of 
said Benjamin P. Cheney, filed his -pétition to intervene, and that there- 
after Turner and Child had filed their pétitions claiming allowance for 
counsel fées and expenses incurred, which pétitions to intervene had 
been allowed. It was therefore decreed that on May 9, 1917, Cheney 
was the sole owner, subject to such rights in favor of the aforesaid 
claimants as might hereafter be determined by the court, such déter- 
mination not to afïect title of the United States to the land; that on 
payment into the registry of the court in one monh from date of the 
sum of $46,500, fee should vest in the United States. 

Under date of August 7, 1918, Cheney, Cheney's trustée in bank- 
ruptcy, the first mortgagees, the second mortgagees, the attaching 
creditor, the town of Hull, and Child and Turner ail waived right of 
appeal from this decree. This determined finally the right of the Unit- 
ed States to obtain title to the land by the payment of $46,500 only. 
This sum was thereupon paid into court, and title to the land vested in 
the United States. The case then stood for hearing bef ore the District 
Court as to the distribution of this fund. 

On February 7, 1919, the court made an order for the payment of 
$1,409.55 to the town of Hull; $13,882.05 to Snow et al, trustées of 
the first mortgage; $12,306.49 to Woodard, one of the second mort- 
gagees; the balance, $18,901.91, to be paid to Cheney's trustée in 
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bankruptcy, subject to the rights of the attaching creditor. The claims 
of Ross, Turner, and Child were disallowed. Ross' claim was disal- 
lowed on the ground that his $15,000 Cheney note had been paid by the 
appHcation of part of the proceeds of Argonaut mining stock. Tur- 
ner's and Child's claims were disallowed on the ground that the court, 
sitting as a substitute for a jury, had no équitable powers, and that 
therefore, although the court believed the claims to be reasonable and 
proper, it had no power to allow them out of the money in the clerk's 
hands. Hull and the first mortgagees hâve by agreement been paid, 
Woodard bas not been -paid, nor has the balance of $18,901.91 been 
paid into the bankruptcy court. 

From this order of distribution Child and Turner appealed. Their 
assignments of error are each as f ollows : 

"(1) The court erred In ruUng that it had no power to recognlze and en- 
force the équitable lien of the petitloner, and that its function was limlted In 
the same way that a jury would hâve been limlted, if no fund in court had 
been created by the efforts of the petitloner, with the agreement of the parties. 

"(2) The court erred in ruUng that notwithstanding the petitloner has a lien 
upon the fund In court, and that the amount of the petltioner's claim is 
proper, the court has no power to recognlze or enforce such a lien in tliis 
case. 

"(3) The court erred In directing that the entire remalnder of the fund In 
court, after the payment of the claims of certain claimants other than the 
petitloner, be paid over to the trustée in bankruptcy of B. P. Cheney, thereby 
ruling, in effect, that while the court may allow the petltioner's claim in 
the bankruptcy case of B. P. Cheney, the same court has no power to allow it 
in this case." 

Ross appealed, and aiso brought a writ of error. His assignments 
of error are that the court erred in its refusai to rule as follows : 

"(1) That on the whole évidence the Ross note is covered bythis securlty. 

"(2) That the Ross note has not been paid. 

"(3) That if Ross applied the dlvidends of the Argonaut stock to Carllsle's 
unsecured debts, and with knowledge of that faet Carllgle and Cheney agreed 
to pay the Ross note, Cheney assented to such application, and cannot now In- 
sist that the money be applied to the Cheney note. 

"(4) That Cheney's agreement to pay this note on January 1, 1917, with 
full knowledge that Ross had applied the Argonaut dlvidends to Carllsle's un- 
secured debt, constitutes an acquiescence in such application and a modifica- 
tion of the agreement of June 12, 1913." 

While the allowance of Woodard's claim in full is not in and of it- 
self set up as error, yet if Child's and Turner's and Ross' claims should • 
ail be allowed, the fund would be inadéquate to pay in full Woodard's 
claim. The appeals therefore involve the question of Woodard's share 
in the funds, if and in so far as the rights of the appellants, if estab- 
lished, may eflfect Woodard's interest. If Ross' claim is allowed, with 
interest from the date of the loan, no balance will remain subject to 
the claim of the J. R. Whipple Company. Under such conditions the 
real question is whether Child and Turner bave claims in the fund 
superior to those of Woodard and Ross. 

[4, 5] Was the fund paid into court subject to an attorney's lien to 
cover the proper fées and disbursements of Child and Turner? Féd- 
éral courts recognize no lien at common law in behalf of an attorney 
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beyond that given by the local law. 6 Corpus Juris, p. 766 ; Gregory 
V. Pike, 67 Fed. 837, 843, 15 C. C. A. 33. Turning to the local law, 
we find that Revised Laws of Massachusetts, c. 165, § 48, is as f oUows : 

"An attorney who Is lawfuUy possessed of an exécution, or who has prose- 
cuted a suit to final judgment In favor of his client, shall hâve a lien thereon 
for the amount of his fées and dlsbursements in the cause, but the pro- 
visions of this section shall not prevent the payment of the exécution or Judg- 
ment to the Judgment creditor by a person who has no notice of the lien." 

On its face, this statute would seera broad enough to cover proper 
counsel fées and not merely attorney's fées. But the statute has appar- 
ently been construed by the Massachusetts court as covering only the 
attorney's fées allowed in the bill of costs, thus distinguishing attor- 
ney's fées from counsel fées. See Blake v. Corcoran, 211 Mass. 406, 
407, 97 N. E. 1002, and cases cited., 

[6] We must accept the interprétation put upon this statute by the 
■Massachusetts court of last resort. Attorney's fées taxed as costs un- 
der the fee table applicable in this court are $20 each. But it is not 
entirely clear that a lien for thèse attorney's fées would lie against any 
interest other than that of Cheney. Gregory v. Pike, 67 Fed. 837, 843, 
15 C. C. A. 33. Our décision as to the rights of the second mortgagees 
shows that Cheney had at this time no equity of any real value. We do 
net, however, for reasons hereinafter given, find it necessary to dé- 
termine whether a lien for attorney's fées lies against the judgment. 

Perhaps the claim of Turner and Child for a Uen for their dlsburse- 
ments, aggregating $1,381.77, might, assuming that Cheney had a val- 
uable interest in the property, or that the lien lies against the judgment 
without regard to Cheney's real interest therein, be maintained. The 
Massachusetts décisions on this point are not entirely décisive. Com- 
pare Sears v. Nahant, 215 Mass. 234, 102 N. E. 491, Ann. Cas. 1914C. 
1296; Boston & Albanv R. R. Co. v. Charlton, 161 Mass. 32, 36 N. E. 
688; Burrage v. Bristol, 210 Mass. 299, 96 N. E. 719; Stewart v. 
Finkelstone, 206 Mass. 28, 38, 92 N. E. 37, 28 L. R. A. (N. S.) 634, 
138 Am. St. Rep. 370; Stockbridge Iron Co. v. Iron Works, 102 Mass. 
80, 89. 

But this point, also, we find it unnecessary to détermine. We advert 
to it only to make the ground of our décision, as hereinafter stated, 
entirely clear. 

[7] It is also urged in behalf of Tumer and Child that their fées 
may be charged against the fund ùnder the principle recognized by the 
Suprême Court of the United States in Hobbs v. McLean, 117 U. S. 
567, 582, 6 Sup. Ct. 870, 29 L. Ed. 940, and Trustées v. Greenough, 
105 U. S. 527, 532, 26 L. Ed. 1157. See, also, Davis v. Bay State 
League, 158 Mass. 434, 33 N. E. 591. That principle is that: 

"When many persons hâve a common interest in a trust property or fund, 
and one of them, for the beneflt of ail and at his own cost and expense, 
brings a suit for its préservation or administration, the court of equity in 
which the suit is brought will order that the plaintifC be relmbursed lils out- 
lay from the property of the trust," etc. 

Doubtless there is a fairly close analogy between the cases in which 
this principle is asserted and the situation at bar. But we are not 
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convinced that the principle is applicable. A part of the services of 
Turner and Child were rendered in the jury trial. This was a law 
suit. It was not a suit in equity. Compare Kohi v. United States, 91 
U. S. 367, 23 L. Ed. 449; Cherokee Nation v. Southern Kansas Rail- 
way Co., 135 U. S. 641, 10 Sup. Ct. 965, 34 L. Ed. 295 ; Metropolitan 
Railroad Co. v. District of Columbia, 195 U. S. 322, 25 Sup. Ct. 28, 
49 L. Ed. 219. 

At the jury trial Turner and Child appeared nominally for Cheney. 
Cheney had not a common interest with the mortgagees and attaching 
créditer. He was, or was alleged to be, the debtor of ail the other 
claimants. Although obviously ineolvent, he had a right, perhaps a 
duty to his creditors, to take steps proper to insure a fair valuation of 
the property which the government contemplated taking. We there- 
fore cannot hold that the services rendered by Turner and Child at the 
jury trial were rendered for the préservation or administration of a 
property in which Cheney and the claimants had a common interest. 

Services rendered by Turner and Child after Cheney was adjudicat- 
ed a bankrupt may, and we think do, rest upon a différent basis, which 
will be hereafter referred to. 

[8-10] But we think there is a plain and tenable ground upon which 
payment of thèse claims for fées and disbursements may be ordered 
out of this fund. 

The District Court ruled: 

"That the effect of the proceedln^ and the agreements of counsel lu 
référence to the apportionraent of the verdict between the différent claim- 
ants was to substltute the presidlng judge for the jury in the décision of 
those questions ; that the payment of the value, as found by the jury, into 
court by the United States, was done with the assent of ail parties in interest, 
for the simplification of the proceedings, and in order that the money might 
be readily avaîTable; that it was not intended to alter, and dld not in any 
way alter, the rights of the parties from what they would hâve been, if a 
fuU and formai verdict apportioning the value among the différent claimanta 
had been returned by the jury at the trial. 

"Upon the foregoing flnditags and rulings, I further rule that I hâve no 
pawer to allow counsel fées out of the money in the clerk's hands. If I 
had such power, I should unhesitatingly allow the fées and expenses of Mr. 
Child in the sum of $3,431.77 and Mr. Turner in the sum of $2,950, as, from 
my knowledge of the litigation, I believe thera to be reasonaWe and proper. 
This is also the view of counsel for Mr. Woodard, for Mr. Ross, and for the 
attaching creditor, J. R. Whipple Company, who make no objections to said 
amounts. 

"In my opinion the payment of thèse fées rests between counsel and client. 
As against Mr. Cheney, counsel would hâve their lien on the amount coming to 
Mm, and, there being no question as to the propriety of the amounts charged", 
this lieu would not be lost by the substitution of the trustée In bankruptcy in 
place of Mr. Cheney." 

Apart from other grounds, it is difficult to see how the court could 
be without power to allow counsel fées "out of the money in the 
clerk's hands," when, as the court found, it was the view of counsel 
of both the second mortgagees and of the attaching creditor that the 
claims were reasonable and proper, and that they made "no objection 
to said amounts." This falls little, if anything, short of being an 
express agreement, made in open court by the parties otherwise entitled 
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to the fund, that thèse fées and disbursements should be paid there- 
f rom. But if this language is not to be construed as a finding of such 
express agreement, then we think the District Court construed its pow- 
er too narrowly. The proceedings bef ore the court were not, as already 
indicated, légal. They were équitable. The distribution of this fund 
was a proceeding in equity. This is now conceded by ail counsel. As 
already pointed out, it is immaterial, so far as the présent questions are 
concerned, that a separate bill in equity was not filed and docketed as 
a suit in equity. Under no statutory or purely légal proceedings could 
any of the alleged rights of the attaching creditor hâve been considered. 
Nor could the conflicting rights of the second mortgagees accruing out 
of the alleged obligation to apply in payment the proceeds of other 
security hâve been left to the jury sitting to appraise the value of this 
land. The proceedings were équitable. Wood v. Westborough, 140 
Mass. 403, 5 N. E. 613 ; Bâtes v. Boston El St. Ry., 187 Mass. 328, 
72 N. E. 1017. 

As indicated above, if we enforced strict rules of procédure, ail the 
parties would go out of court. None of them is in a position to assert 
the inapplicability of the équitable maxim that "he who seeks equity 
must do equity." 

Our décision as to what rights Turner and Child hâve to compensa- 
tion and reimbursement from this fund must turn mainly upon the acts 
of the parties subséquent to Cheney's adjudication in bankruptcy in 
January, 1918. The jury trial bad during the préviens summer deter- 
mined no rights in the land nor in the fund, as a finality ; its resuit was 
merely to indicate to the représentatives of the government that the 
property could probably not be obtained, except at a very large increase 
over the value of about $22,000 placed thereon by the government's 
witnesses. After Cheney was adjudicated a bankrupt, ail control of 
the proceedings by him or in his behalf of course ended. The trustée 
in bankruptcy, representing ail creditors, secured and unsecured, took 
thereafter such control of the proceedings as did not belong to the 
mortgagees and the attaching creditor. Meddaugh v. Wilson, 151 U. 
S. 333, 342, 14 Sup. Ct. 356, 38 L. Ed. 183. Turner and Child, there- 
af ter, acted for the trustée in bankruptcy, or for ail parties prospective- 
ly interested in the fund, including themselves, in dealing with the 
government's représentatives as to the bill of exceptions, and in nego- 
tiations which finally, by consent of ail the parties, resulted in the 
agreed judgment of July, 1918. If the proceedings had followed the 
provisions of the Revised Laws of Massachusetts, c. 1, § 7, to the value 
determined by the jury as of July, 1917, would hâve been added "costs 
and reasonable expenses to be taxed by the court." B. & A. R. R. v. 
Charlton, 161 Mass. 32, 36 N. E. 688. Whether also interest would 
hâve been added is an arguable question. Cf. Burt v. Merchants In- 
surance Co., 115 Mass. 1. 

In United States v. Nahant, 153 Fed. 520, 82 C. C. A. 470, this court 
held that: 

"Where the United States In Its soverelgn capaclty exercises Its arbltrary 
power to eondemn prlvate property for necessary public use, the 3ust com- 
pensation which it is required by the Constitution to make to the ovvner 
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should be determlned on équitable priaciples, and should be such as to 
put the owner in as good condition pecuniarily as he would bave been If tbe 
property had net been taken." 

But compare U. S. v. Weiner, 210 Fed. 832, 835, 127 C. C'A. 382. 

Plainly this principle would require payment by the United States 
of Child's and Turner's claims, and perhaps interest from the date of 
the original pétition, if we assume that the verdict represented only 
the fair value of the property. 

We find it unnecessary to décide whether, if the government had in 
July, 1918, accepted the verdict, with ail its légal incidents, and had 
paid the amount thus determined into court, pursuant to the written 
stipulation made on July 27, 1917, Child and Turner would or would 
not hâve been entitled to receive out of the fund, augmented by costs 
and expenses, their proper fées and disbursements. Cf. B. & A. R. R. 
V. Charlton, 161 Mass, 32, 36 N. E. 688; Blake v. Corcoran, 211 Mass. 
406, 97 N. E. 1002. Obviously, as Cheney had not made the advances 
or paid for the services, if any allowance therefor had been added to 
the verdict of the jury, his trustée in bankruptcy would not hâve been 
entitled to receive the money. Such allowance, if made, would hâve 
belonged to Child and Turner, who had made the advances and ren- 
dered the services. For présent purposes it is enough to note that a 
claim for such reimbursement and payment was fully justified, and, if 
insisted upon, might hâve ended the negotiations with the government's 
représentatives and prevented the payment of the sum of $46,500 into 
court. Otherwise stated, Cheney's trustée in bankruptcy and Turner 
and Child at that time waived a substantial claim of right in order to 
bring about an accord between the représentatives of the government 
and the other parties in interest, and thus to bring this fund into court, 
directly for the benefit of the claimants, and indirectly for the benefit 
of Cheney's unsecured creditors. The total resuit was that it was 
agreed that ail the claimants should waive any rights and claims in- 
consistent with the acceptance of the verdict of $46,500, without in- 
terest, and without costs and expenses, and that a judgment should be 
entered upon this verdict as a basis of condemnation proceedings, so 
that title to the property might vest in the United States. Prior to the 
condemnation decree, both Turner and Child had by their pétitions 
formally notified both the court and the other parties in interest that 
they would claim reimbursement out of the fund. It was in the face 
of this claim, and in order to get the fund into court for the common 
benefit of ail parties for whom Turner and Child were then really act- 
ing (including themselves), that ail of the claimants waived the right 
of appeal from the decree of condemnation and agreed to accept this 
fund as fuU satisfaction of ail claims against the United States. 

It is clear that Turner and Child did not, when they agreed that the 
fund, unaugmented by any allowance for costs and expenses, should be 
paid into court, intend to waive their claim for compensation out of the 
fund. Quite the contrary; for, before the decree was made they 
asserted their right to be paid out of the unaugmented fund. Whether 
the other claimants did or did not expressly, or in their own minds. 
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assent to the contention thus made by Child and Turner, they accepted 
the benefit of the présent payment of the fund into court, knovving that 
Child and Turner relied on that fund, unaugmented, for reimburse- 
ment and compensation. 

On this State of facts we think that ail the parties in interest then 
and thereby agreed that the court, as an equity court, should distribu te 
the fund to the parties justly and equitably entitled thereto, including 
proper compensation to Turner and Child for their services in making 
the fund available. Cheney's trustée in bankruptcy, representing, in a 
certain capacity, ail the creditors, concèdes that the f uU amount of their 
fées should now be paid out of the fund in court. 

Our décision is grounded on the peculiar facts of this case. The 
record is most extraordinary. Its unsual and anomalous character 
grows in part out of the ill-adapted and curions statutory proceedings 
then applicable in this district to land takings by the United States, in 
part out of Cheney's financial complications and the conflicting inter- 
ests among his various creditors, and in part out of the failure of coun- 
sel to assert the claims of their clients in more orderly fashion. Coun- 
sel are ail of expérience and competency. We take the situation as we 
find it, dealing as best we may with this anomalous record. We con- 
clude the court has power to do what ought to be done — order the pay- 
ment from the fund of fées and expenses agreed by ail to hâve been 
properly rendered and paid and of advantage to ail parties in interest. 

We repeat that we ground our décision upon the situation created by 
the acts and agreements of the parties. We think that Ross, Woodard, 
and the J. R. Whipple Company are, by their conduct, under the pecu- 
liar circurastances of the case, estopped to deny the right of Turner and 
Child to be compensated out of this fund. 

In Meddaugh v. Wilson, 151 U. S. 333, 14 Sup. Ct. 356, 38 L. Ed. 
183, the Suprême Court dealt with a case involving counsel fées, not 
unHke the one now at bar. The facts in that case are very complicated, 
and the opinion by Mr. Justice Brewer elaborate and lengthy. The 
case cannot be briefly stated. But the court there held, under condi- 
tions fairly analogous to those now presented, that counsel who had 
rendered services inuring to the benefit of the parties ultimately held 
entitled to the fund were in equity entitled to compensation out of the 
fund itself. That décision goes, as does our décision, upon the pecul- 
iar facts of the case — really upon the necessarily implied agreements 
and understandings of the parties. 

The case in its complications and peculiarities also bears some analo- 
gy to that with which the court dealt in Edwards v. Bay State Gas Co. 
(C. C.) 172 Fed. 971, 976, et seq. In that case, dealing with the claims 
of counsel for services and disbursements in the intervening proceed- 
ings, the court grounded its allowance therefor upon a compromise 
decree which, as was there held, implied an agreement of the parties 
"to reimburse the services and disbursements of the counsel for the 
interveners in such sums as they might properly hâve charged their 
clients." 

Our décision goes upon similar or analogous grounds. 
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[11, 12] We come now to consider the daim of Samuel Ross. The 
record concerning the origin and nature of this daim is, if possible, 
even more confused and confusing than as to the Turner and Child 
daims ; but analyzing it as best we may the controUing f acts we find 
to be as f ollows : 

In June, 1913, Carlisle & Co. were indebted to the appellant Ross 
for about $60,000 for money loaned for which his only security was 
some worthless "Pay as you enter car stock." They then had posses- 
sion of two $15,000 notes made by Benjamin P. Cheney, one dated 
March 25, 1913, payable six months from date to the order of Car- 
lisle & Co. ; the other dated November 10, 1913, payable on demand 
after date to himself, and apparently indorsed by himself. Carlisle 
& Co. also had 30,000 shares of Argonaut Consolidated Mining Com- 
pany stock. 

On June 12, 1913, Carlisle & Co. sought to get a new loan of $30,- 
000, and addressed a letter to O. G. Staples, Samuel Ross, and Henry 
F. Woodard, as f ollows: 

"Gentlemen : This is to afflrm that I hâve In possession and wlll place 
with you lu the nest twenty-four (24) hours, two (2) fifteen thousand dollar 
($15,000.00) notes, made by Benjamin P. Cheney of Boston, and also to afflrm 
that I am to pay off a loan now due by us In New York, which wlll release 
30,000 share? of the Argonaut Consolidated Mining Company, which said 
stodî I undertake to deliver In your hands not later than Saturday, June 
14th; and I hereby agrée that you shall hâve a spécifie lien on ail of the 
above for an advancement of thirty thousand dollars (-$30,000.00), this day 
made by the three of you to the flrm of Carlisle & Co., In amounts as foUows: 

O. G. Staples $16,009.50 

Samuel Koss 7,389.66 

Henry F, Woodard 6,600.84 

"It is further understood and agreed that the Argonaut Consolidated Mining 
Company's stock, above mentioned, shall stand as security for the obliga- 
tions of Carlisle & Co., due by Carlisle & Co. to the three gentlemen above men- 
tioned, in the proportions above stated, and also for any other indebtedness 
due, or to become due, by Carlisle & Co. to the three aforesaid gentlemen. 
"Very respectfuUy, A. H. Carlisle, 

"Carlisle & Co." 

The letter was not in terms acted upon. It has been treated by the 
parties as though formai written évidence. In some of the briefs it is 
referred to as a contract. Of course it was not a contract. The letter 
proposed that Staples should advance $16,(X)9.50 of the contemplated 
$30,000 loan. For some reason now immaterial, Staples dropped out 
of the transaction entirely; but, as a resuit of negotiations of which 
this letter was only a part, Ross and Woodard agreed to advance and 
did advance each $15,000. Each received therefor one of the Cheney 
$15,000 notes and 15,000 shares of the Argonaut stock. Ross tes- 
tified, and we find nothing in the record to contradict his testimony : 

"That he advanced $15,000 to Carlisle & Co. on June 12, 1913, receiving as 
security 15,000 shares of the Argonaut Consolidated Mining Company and 
the $15,000 note of Mr. Cheney ; that at that time Carlisle & Co. already owed 
him about $60,000 for moneys loaned for which his only security was pay as 
you enter car stock, which was worthless; that before he agreed to loan 
the additional $15,000 he stlpulated that he should recelve the Argonaut stock 
as collatéral and that it should be security for the old loau; that he did not 
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eee Mr. Cheney in connection wlth the transaction, but tliat Carlide had the 
Cheney notes in liis possession." 

The Cheney note that Ross took was indorsed by Carlisle & Co, 
It does not appear that for this $15,000 alone Ross had any other direct 
written promise by CarUsle & Co. to pay the $15,000 loaned them by 
Ross. But we fail to see on what theory any other obligation can in 
any aspect of the case be deemed necessary. The indisputable facts 
are that Ross loaned $15,000 to CarUsle & Co., taking as part of the 
transaction the Cheney $15,000 note indorsed by Carlisle & Co., as 
well as 15,000 shares of Argonaut stock. From time to time there- 
after, Ross received $21,000 in dividends upon the Argonaut stock 
and applied thèse dividends in partial satisfaction of the old obligations 
of Carlisle & Co. 

As already indicated, thèse $15,000 notes, when handed over by 
Carlisle & Co. in June, 1913, to Woodard and Ross, were not mortgage 
notes. 

But under date of July 29, 1914, Cheney executed to Woodard and 
Ross a second mortgage on the premises in question. The material 
part of the condition of this mortgage is as follows: 

"Provided nevertlieless that if I, or my lieirs, executors, admlnistrators, or 
assigns, sliall pay unto the grantees, or their executors, admlnistrators, or as- 
sîgns, the sum of thirty thousand (30,000) dollars with Interest, as evidenced 
by two promissory notes of fifteen thousand (15,000) dollars each, bearing in- 
terest at the rate of 6 per cent, per annum, signed by me, one dated March 
25, 1913, payable to Carlisle & Co., or order, and now held by said Samuel 
Eoss, and the other dated November 10, 1913, payable to the order of myself, 
and now held by said Henry F. Woodard, in two years from this date, and 
shall also pay ail costs and reasonable counsel fées Incurred and to be In- 
curred by said grantees in connection with the collection of said notes, and 
shall also pay said interest semiannually on said notes from their respective 
dates." 

Although both of thèse notes were at the time of the exécution of 
the mortgage overdue, the condition of the mortgage, it will be noted, 
was that they should be paid, with interest, in two years from the date 
of the mortgage, July 29, 1914. 

The notes were not paid by July 29, 1916, and under date of Octo- 
ber 19, 1916, the following agreement of extension was made: 

"Whereas, under date of March 25, 1913, Benjamin P. Cheney executed his 
certain note for the sum of fifteen thousand dollars (9!15,(X)0) payable six 
months after date to the order of Carlisle & Co. ; and whereas, at the ma- 
turity of the said note the same was duly protested for nonpayment ; 

"And whereas, on the lOth day of November, 1913, the said Benjamin P. 
Cheney executed his said note for the sum of fifteen thousand dollars ($15,000) 
payable on demand after date; 

"And whereas, the said notes were thereafter secured by certain mortgagea 
and deed dated respectlvely the 29th day of July, 1914 ; 

"And whereas, it is the intention of the parties hereto to extend the said 
notes, so that the same will be due and payable on the Ist day of January, 
1917 : 

"Now, therefore. In considération of the sum of one dollar In hand paid to 
the said Benjamin P. Cheney by Henry F. Woodard and Samuel Ross, the 
said Benjamin P. Cheney hereby undertakes, promises, and agrées to pay 
the said notes on the Ist day of January, 1917, together with the accumulated 
unpaid interest thereon. 



TUBNBR V. WOODARD 753 

(259 F.) 

"And In considération of the sum of one dollar In tand paid to the sald 
Carlisle & Co. by Henry F. Woodard and Samuel Koss, the sald Carllsle & CJo. 
hereby undertakes, promises, and agrées to pay the sald notes upon the fail- 
ure of the sald Benjamin P. Cheney to pay the same. 

"Witness the signatures and sëals of the said Benjamin P. Cheney and the 
sald Carlisle & Co. thls 19th day of October, 19lfj. 

"Benjamin P. Cheney. [Seal.] 
"Carlisle & Co. [Seal.]" 

Prior to this date of October 19, 1916, Ross had received in divi- 
dends from the Argonaut stock $15,000 and had applied the same in 
partial payment of the old obligations of Carlisle & Co. There is noth- 
ing in the record warranting the court in finding that this payment 
and application were not known and assented to by both Carlisle & 
Co. and Cheney, assuming, but without holding, that such knowledge 
and assent were necessary. Nevertheless, we find both Carlisle & 
Co. and Cheney on October, 1916, reaffirming their previous obligation 
to pay thèse notes, Cheney as principal and Carlisle & Co. as guarantor. 

But the District Court ruled, on what ground we hâve difficulty on 
this record in understanding, that Ross' agreement with Carlisle & 
Co. clearly bound him to apply the dividends received on the Argo- 
naut stock in the fîrst instance to the indorsement of Carlisle & Co. 
on the Cheney note; that consequently thèse dividends, aggregating 
$21,000 in ail, should be held as having paid the Cheney note, so that 
Ross was not entitled as second mortgagee to share in the f und now in 
court. 

As above indicated, we regard it as error to treat the letter of June 
12, 1913, as though a contract or a formai written ofïer, which, when 
accepted, even if orally, would constitute a contract. It was nothing 
but a part of the negotiations between Carlisle & Co., and Ross and 
Woodard for the $30,000 loan, which happened to be in writing. But, 
even if it were, as it is not, a contract or a written oflfer which by 
mère acceptance should be construed as a written contract, we find 
nothing in it requiring Ross to apply dividends received on the Argo- 
naut stock primarily to the payment of the obligation of Carlisle & 
Co. on the Cheney note. The import of the paper seems to us almost 
exactly the reverse. By it Carlisle & Co. proposed to the contemplated 
lenders (then three) that the Argonaut stock should secure not only 
the new loan, but also "any other indebtedness due or to become due 
by Carlisle & Co. to the three aforesaid gentlemen." Ross was one 
of the "three aforesaid gentlemen."' There was then "other indebted- 
ness due" him of about $60,000. The proposition, therefore, was in 
plain and explicit terms that he should hold the Argonaut stock as 
security for this old debt. Of course he was entitled to enforce the 
Cheney note according to its terms against Cheney, the maker, and Car- 
lisle & Co., the indorser. When, later, the Cheney note was secured by 
the second mortgage, Ross had the same right to enforce that mort- 
gage security that he had to demand payment of the note from Cheney. 

Otherwise stated, after Ross made the new advance of $15,000 to 
Carlisle & Co. on the security of Cheney's $15,000 note, and the 15,- 
259 F.— i8 
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000 shares of Argonaut stock, he became entitled to enforce for his 
aggregate loan of $75,000 ail his security. 

There is nothing either in the situation or in his agreement to deprive 
him of the usual right of a créditer holding security generally applica- 
ble to ail his loans to apply the proceeds of any such securities prirriarily 
in satisfaction of debts not othervvise secured. Bankers' Surety Co. v. 
Maxwell, 222 Fed. 191, 802, 138 C. C. A. 345 ; George H. Sampson 
Co. V. Commonwealth, 208 Mass. 372, 375, 94 N. E. 473 ; National 
Bank v. Peck, 127 Mass. 298, 301, 34 Am. Rep. 368, and cases cited. 

One obvious motive on Ross' part for making the new loan was to 
get, not only Cheney's $15,000 note, presumably then regarded as 
good, but also the Argonaut stock, as security for his otherwise unse- 
cured $60,000 debt. 

The nature of the transaction, as well as Ross' uncontroverted testi- 
mony, supra, "that before he agreed to loan the additional $15,000 
he stipulated that he should receive the Argonaut stock as collatéral, 
and that it should be security for the old loan," both require us to hbld 
the District Court in error in holding Ross' $15,000 note paid. 

Oûr conclusion is therefore that, when Ross received by way of 
dividend from the Argonaut stock $21,000, he was entitled to apply, 
as he did apply, this sum in diminution of the old debt of $60,000, 
without afïecting his right to enforce the Cheney note and the mort- 
gage for the full amount, with interest thereon, at the agreed rate of 
6 per cent. 

After the order of distribution made by the District Court on Feb- 
ruary 7, 1919, there was paid by agreement to the town of Hull and 
to the first mortgagees, in the aggregate, $15,291.60, leaving the fund 
now remaining to be distributed $31,208.40. Woodard's claim was 
allowed, including interest, in the sum of $12,306.49. From this we 
infer that a substantial payment had been made on account of Wood- 
ard's original claim, which was $15,000 of principal. How much of 
the sum of $12,306.49 was principal, and how much interest, does not 
appear. 

The order of distribution made by the District Court must be vacat- 
ed, and a new order of distribution made, under which the fées and dis- 
bursements of Turner and Child, aggregating $6,331.77, must be charg- 
ed as prior in right ta the claims of Woodard, Ross, and the J. R. 
Whipple Company. Whether Turner and Child are entitled to any in- 
terest, and, if so, from what date, and upon what amounts, has not been 
argued and cannot be determined on this record. Failing agreement 
on this point by the parties, the case may stand for further hearing on 
the question of interest before the District Court. 

The decree disallowing the claim of Ross must also be reversed. 
We infer, although the record is not conclusive, that Ross has had no 
payment of interest on his new loan of $15,000 since it was made on 
June 12, 1913. Even without allowing him interest, the fund, after 
the payment of the amounts due Child and Turner, will apparently 
be inadéquate to pay in full the amount due Woodard and Ross. The 
second mortgage, when given, secured them equally in equal sums. 
Any shortag;e now arising in the application of the proceeds of the 
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security must therefore be borne equally. The case may stand, if 
necessary, for further hearing in the District Court upon the amount 
payable to Woodard and Ross, either or both, principal and interest, 
in accordance with this opinion. 

In each case the decree of the District Court is reversed, and the case 
is remanded to that court for further proceedings not inconsistent with 
this opinion, with costs in this court to the appellants. 



GARDNER v. GLEASON et al. 

(Circuit Court of Appeals, First Circuit, June 18, 1919.) 

No. 1386. 

1. Bankruptcy <@=»227 — Référée — Pétition to Rbview. 

Under General Order in Bankruptcy No. 17 (89 Fed. vill, 32 O. C. A. 
xix), it is the duty of a référée, wtiere pétition to revlew his order is filed, 
to fortliwitli certify to the judge the question presented, a sunimary of the 
évidence relatlng thereto, and the finding and order of the référée thereon, 

2. Bankkuptct ©='467— Appeal — Question Presented foe Review. 

On appeal by the trustée in bankruptcy from a decree of the Circuit 
Court, reverslng an order of the référée as to the rent to be pald by the 
receivers for the use of property of which the bankrupt had posses- 
sion, held that, under tlie as'signments of error and the certification of the 
question for revlew by the référée, fhe only question for détermination on 
appeal was the amount of rent which should be allowed the owners during 
the occupancy of the receivers, etc. 

3. Bankkuptct <@=5255 — Claims — Rent. 

Neither the rent reserved In the lease, nor the rent which had been pre- 
viously paid by the baulfrupt as a tenant at will, are conclusive In de- 
termining what rental should be allowed the owners during the occu- 
pancy of their premises by the receivers ; but évidence of the rent whlch 
had been prevlously paid, either under the lease or a verbal letting, may 
be of great assistance in doterniining what fairly and equitably ought to 
be allowed. 

4. Bankruptcy i®=>255 — Bxpenses of Préservation of Estate — Allowance 

OF Rent. 

Where occupancy by the assignée of a bankrupt was of beneflt to the 
estate, as the business was maiutained as a going concern, rent for such 
occupancy should be allowed as one of the expenses In preserving the 
estate. 

5. Bankeuptct <©=>255 — Claims — Rent. 

Where, after bankruptcy, receivers retalned possession of the prem- 
ises in which the bankrupt was carrying on business, for the purpose of 
disposing of the estate, held, that the amount of business transacted by 
the receivers could not be considered in determlning the amount of rent 
to whlch the owners of the premises were entitled. 

6. Bankruptcy <e=>255 — Allowance of Rent to Owners of Building. 

The decree of the District Court, allowlng the owners of property oc- 
cupied by receivers in bankruptcy, who carrled on the bankrupt's busi- 
ness, to recover for the period of occupancy at the same rate of rental as 
Ijxed under the lease, held, under the circumstances, warrant éd. 

Anderson, Circuit Judge, disseuting. 

Appeal from the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

<g=3For other cases eee 'same topic & KEY-NUMBBR in ail iiey-Numbered DigesU & Indexes 
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In the matter of the bankruptcy of the Crawford-Plummer Com- 
pany. An order of the référée, fixing allowance of rent in favor of 
Albert A. Gleason and others, trustées, was reversed by the District 
Court (253 Fed. 76), and Charles G. Gardner, trustée in bankruptcy, 
appeals. Affirmed. 

Asa P. French, of Boston, Mass., for appellant. 
John J. Higgins, of Boston, Mass., for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

JOHNSON, Circuit Judge. This is an appeal from a decree of the 
District Court of Massachusetts vacating an order of the référée and 
determining the rent to be paid to the owners of a building on Wash- 
ington Street, in the city of Boston, during its occupation by a common 
law assignée and receivers in bankruptcy. The assignée occupied from 
April 18, 1916, to May 3, 1916,_ and the receivers from the latter date 
to July 31, 1916; so that the occupancy by both was for 3% months. 

The premises were leased in December, 1905, for a term of 10 years 
from January 1, 1907, to the George F. Quigley Company, a corpo- 
ration of which Andrew Crawf ord was the treasurer, and this company 
had occupied the premises until 1909, when the bankrupt, the Craw- 
ford-Plummer Company, a corporation, of which the same Andrew 
Crawford was treasurer, took over its business and the possession of 
the premises, and paid rent to the owners in accordance with the terms 
of the lease. The record does not disclose any assignment of the lease 
to the bankrupt, nor any subletting to the bankrupt, nor any surrender 
of the lease and a verbal letting by the owners to the bankrupt, but 
does disclose that the bankrupt was in possession of the premises from 
some time in 1909 to April 18, 1916, and paid rent to the owners in 
accordance with the terms of the lease. 

It appears from the summary of testimony before the référée that 
one of the représentatives of the owners wrote to one of the receivers 
two days af ter their appointment, stating in substance that he had been 
informed that he and another had been appointed receivers of the 
Crawford-Plummer Company, and also : 

"We would like to kaow wliat your plans are In regard to occupylng the 
property." 

To this the receivers replied that they expected to continue the busi- 
ness of the Crawford-Plummer Company in the Boston store, but did 
not know how long it would be advisable to continue the business as 
receivers, and that, if an arrangement could be made for new leases 
of the property, allowing them a reasonable time to vacate, it might 
be arrangea to their advantage and that of the landlord. At this time 
it was évident that the receivers thought that the Crawford-Plummer 
Company were lessees of the property, because they state that, if they 
vacate the property, it would be — 

"upon some arrangement disposing of the remalnlng portion of the term of 
the Crawford-Plummer Company's lease, and any proposition looking toward 
the surrender of possession of the Boston store and thé purchase of the uaex- 
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plred portion of the Crawford-Plummer Company lease would be carefully 
investigated by us, and, if it seems to the advantage of the estate, we will at 
once seek the permission- of the court to take advantage of the ofEer." 

On May 16, 1916, Mr. Albert A. Gleason, with a Mr. Reid, both 
representing the owners of the premises, called upon one of the receiv- 
ers to inquire their intentions in regard to remaining in occupancy of 
the premises and the rental to be paid, and, finding that they intended 
to remain for the présent, Mr. Gleason told him the rental was $20,000 
a year and taxes and repairs ; that the taxes for 1915 were about $6,390 
and said: 

"If you remain in the premises we shall expect you to pay the same rental 
that the tenant paid." 

To which the receiver replied: 

"That be thought it was customary in such cases for the recelvers to pay 
the same rental as had been paid by the tenant." 

Mr. Gleason afterwards called upon the other receiver and gave him 
the same information in regard to the rental that had been paid by the 
bankrupt, and told him: 

"That be thought that the fair value of the premises would be at the same 
rate that the tenant had paid." 

Neither of the receivers was informed, however, in regard to the re- 
lationship of Crawford with the Quigley Company or the Crawford- 
Plummer Company. Although there was other correspondence be- 
tween the représentatives of the owners and the receivers, no agree- 
ment was made in regard to rental ; but the receivers paid them $3,000 
on account of the rent, stating that the balance would be left for future 
adjustment. The rental reserved in the lease was $20,000 per annum 
and ail vvater rates and taxes which might be assessed upon the prem- 
ises during the term and the cost of necessary repairs. The taxes for 
the year 1915 were $6,393, water rates during the occupancy by the 
assignée and receivers $30, and repairs $27. 

The learned référée found that the reasonable rental value of the 
premises during the occupancy of the assignée and receivers was great- 
er for a term of years than that reserved in the lease, but that for a 
temporary occupancy their rent might be as low as $100 per week. 
This finding, however, in regard to the value of the rental for tempora- 
ry occupancy, was based upon the testimony of a real estate agent who 
had charge of the property, and who, after consultation with the own- 
ers, made an arrangement with the purchaser at auction of the balance 
of the goods which the receivers had been unable to sell, by which the 
purchaser might remain upon the premises, for the purpose o£ getting 
rid of the goods which he had bought, for a rental of $100 per week, 
which the agent said was the "usual price under such circumstances." 

The agent, at the request of one of the guarantors on the lease, plac- 
ed "To Let" signs upon the store before the occupancy by the assignée, 
and testified that he had received no satisfactory proposition to lease 
the premises down to the date of sale, and he testified : 
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"I understood, of course, that whlle the 'To Let* slgn was In the window, 
the occupants were merely tenants at sufferance, and that they were to remain 
only unless or untU the owners got a aatisfactory offer to rent the premises 
by lease." 

There was no évidence that any such agreement had been made by 
the owners and the receivers, and the referee's finding, that it was 
understood that the receivers were to vacate the premises whenever a 
satisfactory offer to rent or lease was received by the petitioners, is 
only his conclusion f rom the above testimony. The référée has found 
that the assignée and receivers carried on the business in the store, and 
that it was of advantage to the bankrupt estate that the business be 
continued in the store which the bankrupt had occupied. He certified 
that, under ail the circumstances, $1,500 a month, including water and 
repairs, seemed to him équitable and just rental for the premises, 
and that rent for 3% months at this rate would amount to $5,110, and, 
deducting the amount already paid by the receivers on account, he 
found the balance to be $2,100, and ordered that sum to be paid. 

[1,2] Both the receivers and the owners of the premises petitioned 
the court to review this order of the référée, and it then became the 
duty of the référée, under General Order in Bankruptcy No. 17 (89 
Fed. viii, 32 C. C. A. xix), to— 

"forthwith certlfy to the judge the question presented, a Bummary of the évi- 
dence relating thereto and the finding and order of the référée thereon." 

The only question certified by the référée was: 

"What should be allowed for the rent of the premises occupied by the as- 
signée and receivers from April 18, 1910, to and Including August 1, 1910?" 

And with this question he certified, as provided by the above gênerai 
order, a summary of the évidence taken before him relating to the 
question which was presented. 

The receivers, in their pétition for revîew, assigned as the only rea- 
son for review that the order of the référée "was and is erroneous, in 
that said amount allowed is excessive." 

There was, therefore, only one question presented to the learned 
judge of the District Court, and that related solely to the amount 
which should be allowed the owners as rent during the occupancy of 
the premises by the assignée and receivers. No other question is raised 
by the assignment of errors on this appeal. While it is true that the 
trustée has assigned as error "that the court erred in treating the case 
substantially as if it were one in which the bankrupt had held directly 
under the petitioners' lease," upon référence to the opinion of the 
court, however, it appears that he stated that "for the purposes of the 
présent question, I think the case substantially the same as if the bank- 
rupt had held directly under the lease" ; the question being only the 
détermination of the amount of rent which should be allowed. It does 
not appear from the certificate of the référée, or from the testimony 
which was filed with the court, or from the record of the case sub- 
mitted to us on appeal, that the right of the owners to receive whatevtr 
rent should be allowed by the court was questioned. 

In the argument of the case before us, however, the trustée under- 
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took to question this right, and claimed that, as there was an outstand- 
ing lease running from the owners of the property to the George F. 
Quigley Company, the Crawford-Plummer Company was a subtenant 
at will of the George F. Quigley Company, and that until the expira- 
tion of the lease, or until some default creating a right to re-enter and 
take possession of the premises by the owners, the latter had no claim 
for rent, except against the Quigley Company. We do not regard this 
question as now open to the trustée, but that the sole question before 
us is what sum should be allowed. 

The leamed District Judge found the yearly rent to be $26,420, 
which evidently included $20,000 cash rental, taxes $6,393, and repairs 
$27. He thought that the référée had overemphasized the élément 
of uncertainty in the tenancy of the assignée and receivers, as no pres- 
sure to vacate was ever put upon them by the owners or by the lessee, 
and that reasonable compensation should be naid for use and occupancy 
of the premises ; that the rent reserved in the lease to the bankrupt was 
a f air measure of what the use and occupancy was fairly worth ; that in 
the absence of an express agreement for a lower rental there is a pre- 
sumption in favor of that sum ; and that it will ordinarily be allowed, 
unless unusual circumstances appear making it plainly unreasonable. 
He also found there were no such circumstances in this case and that 
the ordinary practice ought to hâve been f oUowed, and that the f act 
that the rent was large in comparison with the business carried on was 
a matter with which the owners were not concerned, and which ought 
not to diminish their rights, and ordered that the sum of $4,485.65 be 
paid to the petitioners. This sum was arrived at by adding to the 
cash rental of $20,000, paid under the lease, taxes for the year 1915, 
$6,393, and repairs amounting to $27, making the total yearly rental 
$26,420, or $2,201.66 per month, and the rental for 3% mortths, the 
period of the occupancy by the assignée and receivers, $7,485.65, from 
which $3,000 paid by the receivers was deducted. 

[3] We do not tiiink the rental reserved in the lease, nor the rent 
which had been previously paid by the bankrupt as a tenant at will, are 
conclusive in determining what rental should be allowed the owners 
during the occupancy of their premises, for the préservation of the es- 
tate of the bankrupt ; but évidence of the rent which had been previ- 
ously paid, either under the lease or a verbal letting, may be of great 
assistance in determining what fairly and equitably ought to be allowed 
by the court to the owner as just compensation for such occupation. 
It was held in Fleming v. Noble, 250 Fed. 733, 163 C. C. A. 65, that 
where the rental reserved in the lease is a fair rental value of the 
premises occupied by. the receiver, that should be awarded to the owiier 
of the premises for the forced occupation of his premises, in the ab- 
sence of any évidence of any agreement that a lower rental was agreed 
upon. 

[4] The référée has found that occupancy by the assignée was of 
benefit to the estate, as the business of the bankrupt was maintained 
as a going business, and rent for such occupancy should be allowed 
as one of the expenses in preserving the estate. Randolph v. Scruggs, 
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190 U. S. 533, 538, 2Z Sup. Ct. 710, 47 L. Ed. 1165; Remington on 
Bankruptcy, vol. 1, p. 986. 

[5] We do not think there was an error in the failure of the court 
below to treat as immaterial the amount of business done. If the prem- 
ises occupied were too large for the business which was transacted, 
this was a matter to be determined by the receivers ; and if they chose 
to occupy the whole of the premises without making any arrangement 
in regard to a" lower rent, we do not think the rent should be made 
dépendent upon their success, and see no reason why, if the sales were 
small, the landlord should not, on this account, be entitled to a fair 
rental for his premises. 

In Kneeland v. American Loan & Trust Co., 136 U. S. 89, 103, 10 
Sup. Ct. 950, 955 (34 Iv. Ed. 379), the court said that the receiver was 
Uable for payment of a reasonable rental during his occupancy: 

"A rental not based on the use actuallly made by the receiver, but on tbe 
ordinary value of such property. * • » Such value is not to be determined 
by tlie amount of actual use, but by what, in the flrst instance and before the 
use had been had, would be adjudged a reasonable rental value." 

[6] It would be most inéquitable to înterpret the agreement, made in 
the interest of the bankrupt estate to assist the receivers in obtaining 
as large a price as possible for the balance of the goods, as an admis- 
sion that it was a fair rental value of the premises, while the assignée 
and receivers were conducting the business of the bankrupt. The 
fact that the receivers had already paid $3,000 on account of rent 
and wished to leave the balance for future adjustment conclusively 
proves that in their opinion the rent which it was agreed should be 
paid by the purchaser of a small remuant of the goods was not a fair 
measure of the reasonable rental during their occupancy. Although 
a "To Let" was placed upon the property some time in the early sum- 
mer, the receivers were allowed to remain in possession of the prem- 
ises as long as they desired, and interférence with their possession 
would hâve been enjoined unless, upon application by the owners to 
the bankruptcy court, it should hâve ordered the receivefrs to vacate 
the premises. Under the order of the court they carried on the busi- 
ness in which the bankrupt had been engaged. They knew the rental 
which had been paid by the bankrupt, and that the owners expected 
them to pay the same rental during their occupancy, and did not sur- 
render any part of the premises, nor make any arrangement to pay a 
lower rental. 

We think that, where the rental which had been previously paid by 
the bankrupt, either under the terms of the lease or under a tenancy 
at will, is the fair rental value of the premises, the court, under ail 
équitable considérations, ought to award this rental to the owner of the 
premises which are occupied for the préservation of a bankrupt estate, 
in the absence of any agreement for a lower rental or circumstances of 
an unusual nature that would render it inéquitable, and we do not think 
there are such circumstances in this case. 

The order and decree of the District Court is affirmed, with costs to 
the appellees. 
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ANDERSON, Circuit. Judge (dissenting). From both the opinion 
and the conclusion of the majority I am compelled to dissent. The re- 
suit reached amounts to turning over the sum of $4,485.65, which, in 
my view, belongs to the gênerai creditors of the bankrupt, to or for 
the benefit of Crawford, the bankrupt's treasurer, and Shea, the other 
guarantor of the lease. 

The f acts really controlling in the case seem to me to be disregarded 
in the opinion of the majority. 

The owners of this building, trustées under wills, made a lO-year 
lease, ending December 31, 1916, to the George F. Quigley Company, 
of which Andrew Crawford was treasurer. Crawford and one Shea, 
both, so far as this record indicates, financially responsible, guaranteed 
performance by the lessee of ail its covenants in the lease. The lessors 
were further secured by a $10,000 surety company bond. The original 
lessee went out of business in 1909. The Crawford-Plummer Com- 
pany, now the bankrupt, succeeded to the business, and Crawford 
became its treasurer. The new company occupied the premises, and 
Crawford, apparently as treasurer of the new company, continued to 
pay the rent. As long as the landlords received their rent promptly 
and were not asked to release any of their rights under their old, well- 
secured lease, they were naturally content. As trustées under wills 
they were in duty bound to maintain ail the légal rights of their estâtes. 
In their pétition they hâve not alleged, nor is it now contended by them 
in argument, that the bankrupt was ever their tenant. The pétition 
shows, as does the évidence, and as the District Court found, that the 
bankrupt occupied the premises as a tenant at will of^the George F. 
Quigley Company. The petitioners stand, and properly, upon their 
rights, under the lease to the Quigley Company. There is nothing in 
the record warranting the inference that thèse owners hâve not long 
ago collected the full amount of the rent due under this lease. It was 
their duty to collect it. 

It follows that whatever is received out of the bankrupt estate goes, 
not to benefit the owners, thèse petitioners, but to exonerate Crawford 
and Shea from liability otherwise accruing under their guarantee. 
They are the real parties in interest. The bankruptcy of the tenant 
at will of the lessee had, and could hâve, no effect whatever on the 
lessors' rights under their lease. There never was any privity between 
the owners and the bankrupt, or between the owners and the receivers. 

When the Crawford-Plummer Company failed in April, 1916, the 
receivers at first assumed, not unnaturally, that the bankrupt was the 
lessee, and that consequently it was their duty within a reasonable time 
to elect whether to accept or renounce the lease. Bell v. American 
Protective League, 163 Mass. 558, 40 N. E. 857, 28 L. R. A. 452, 47 
Am. St. Rep. 481 ; Railroad Co. v. Humphreys, 145 U. S. 82, 12 Sup. 
Ct. 787, 36 L. Ed. 632 ; In re Sherwoods, 210 Fed. 754, 757, 127 C. C. 
A. 304; Fleming v. Noble, 250 Fed. 733, 163 C. C. A. 65. Before they 
ascertained the real facts, $3,000 had been paid by the receivers to the 
petitioners. But ail the negotiations between the receivers and the 
owners, as well as this payment, were grounded on a misapprehension 
of the legally significant facts. I am compelled to regard thèse negotia- 
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tions, treated by the majority as of great, perhaps controUing, impor- 
tance, as having nothing whatever to do with the real case. 

As there was no leasehold which the receivers could accept or re- 
nounce, no question arises as to whether, pending décision, the rent 
reserved in the lease, or only a reasonable rent, should be allowed. 
Bell V. Am. Prot. League, supra; Fleming v. Noble, 250 Fed. 733, 735, 
163 C. C. A. 65. The receivers had nothing to accept or to renounce. 
They were probably, as the référée and the District Court f ound, ten- 
ants at sufferance of the George F. Quigley Company. As there was 
no privity between the petitioners and the receivers, the pétition should 
in my view on that ground alone be dismissed, even if f rom the bank- 
ruptcy estate further payments ought to be made for the use and oc- 
cupation of the premises. 

But the majority opinion holds that this issue is not open, that the 
point of no privity was raised too late by the receivers, and that the 
only question certified by the référée was "what should be allowed for 
the rent of the premises occupied by the assignée and receivers from 
April 18, 1916, to and ineluding August 1, 1916." 

As a matter of merely technical construction, to détermine "what 
should be allowed" leaves it open to détermine whether anything 
should be allowed. But even if there were, as I think there are not, 
technical difficulties in dealing with this case on its real merits, this 
court ought not, in my view, to give its approval to an obvious mis- 
application of a substantial part of this bankruptcy estate. 

As already indicated, the pétition of the owners was demurrable. 
The proceeding» before the référée and before the District Court were, 
in effect, a mistrial. Undoubtedly counsel for the receivers was late 
in grasping the real situation and discovering that there was no war- 
rant for making any' payment to theSe petitioners. But the petitioners 
certainly hâve not been harmed by this belated ascertainment of the 
real f acts. It is far from clear that they did not cause, or at any rate 
contribute to, the error and confusion. However thât may be, the 
error below is now clearly apparent on the record. The issue is be- 
fore this court. The responsibility must be taken by this court. The 
petitioners had, and hâve, no standing to claim anything from this 
bankruptcy estate. 

But if we assume that by amendment the Quigley Company could 
be substituted for the petitioners, and that the question is broadly open 
as to what may justly and legally be allowed any party entitled thereto 
for the use of thèse premises, I think the resuit is the samè ; nothing is 
justly or legally due. $3,000 bas already been paid for this occupancy 
of 15 weeks — $200 a week., The amount of the business done was 
about $40,000. To charge upon a bankruptcy estate a rent of about 
$7,500 for the sale of $40,000 of goods is obviously maladministration 
for which some one must be responsible. "Res ipsa loquitur." While 
the receivers were rather lax and careless, I do not think they can, 
on this record, be held responsible for such a waste of assets. 

The référée found, and his finding is sustained by the District Court, 
that — 
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"The rental value ot the premises used only for temporary occiipaiicy waa 
perhaps as low as $100 a week. The receivers were tenants at sufferance, 
and it was understood that they were to vacate the premises whenever a sat- 
isfaetory offier to rent by lease was received by the petitloners. • * • 
There was no agreement between the assignée and the owners, or between 
the receivers and the owners, or between the trustées and the owners, witli 
référence to the arnount of rent to be paid." 

As the receivers did not undertake to agrée for the payment of any 
such disproportionate rent, it is unnecessary to consider whether any 
such agreement, if made, could hâve, without the approval of the court, 
legally bound their estate. 

Reasonable compensation for such temporary use and occupancy 
obviously dépends upon the benefit to the occupant, or upon the sacri- 
fice of the owners, or upon the combination or balancing of both fac- 
tors. I think it clear that $100 a week f airly measured the sacrifice of 
the owners, including under that name the Quigley Company and 
Crawf ord and Shea, the guarantors of the lease ; for it was as much 
as they could hâve gotten from any other occupant. I do not regard 
Redmond's announcement, who apparently acted for ail parties in in- 
terest, that the purchaser might remain in possession after August 1 
at a rental of $100 a week, as anything other than a business proceed- 
ing on the part of the persons who had thèse premises in the market 
to let. It was not a pièce of philanthropy. It was an ordinary, busi- 
nesslike attempt to get what they could out of the premises under very 
disadvantageous circumstances. It fairly tests the value of temporary 
use of the premises to would-be lessors, at that time and under the 
existing conditions. In ail probability the premises would hâve been 
vacant until the end of the term on December 31, 1916, except for the 
occupancy of the receiver, and of the purchaser of the goods. 

If, then, failing occupancy by thèse receivers, the premises would 
not hâve produced more than $100 a week — or even the $200 a week 
already paid to the owners, then the question of any f urther compensa- 
tion for use and occupancy must be determined, at least in large part, 
by considering the value of the premises to the occupants. Such value 
obviously cannot be determined without paying some regard to the 
amount of business done upon the premises. It was, therefore, I think 
error for the court below to treat the amount of business done upon 
the premises as immaterial. As already indicated, premiseS' used for 
the sale of $40,000 of goods cannot be of more than $3,000 benefit to 
a bankruptcy estate. The estate made no profit from the use of thèse 
premises to which the petitioners are justly entitled. 

Otherwise stated, the owners of thèse premises were fairly entitled 
to receive from the bankruptcy estate, either what they could hâve got- 
ten from some other occupant, or else the value of the premises to the 
bankrupt estate. They were entitled to nothing more. The fact that 
under a long lease with a going business the premises would hâve pro- 
duced a rent Jargely in excess of the value for temporary occupancy is. 
while entitled to considération, a fact of little — almost no — weight in 
the détermination of the présent problem. 

Nor is there anything either in the décision or in the opinion in 
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iCneeland v. American Loan & Trust Co., 136 U. S. 89, 10 Sup. Ct. 
P50, 34 L,. Ed. 379, inconsistent with the view I now urge. That case 
arose out of f oreclosure of a railroad mortgage and involved conflict- 
ing liens upon realty and personalty. The language quoted by the 
majority has absolutely no application to such a situation as is pre- 
sented in this case. 

Of course, rent reserved in a lease is évidence of a f air rental ; some- 
times and under some circumstances, almost conclusive of what is a 
f air rental ; at other times, and under such circumstances as obtain in 
this case, of almost no weight. 

There is another point on which I hâve the misfortune to differ from 
my Brethren. They refer to this occupation as a "f orced occupation" 
— ;-as though the Bankruptcy Court had povver, and had used that 
power, to compel the owners or other persons legally entitled to the 
possession of the estate to turn it over for the use of the court's re- 
ceivers. As I hâve already indicated, I think the facts in this case 
shovif clearly that the actual occupancy was with the assent of the par- 
ties legally entitled to possession and with an understanding that the 
receivers would move whenever a new tenant could be found. 

But I am unwilling, even by implication, to assent to the doctrine 
that a court of equity or bankruptcy has power to réquisition either 
real or personal property of third persons for use in hquidating bank- 
ruptcy assets. An equity court has no power of eminent domain, or 
anything analogous thereto. Of course private property may be ap- 
propriated to public use, reasonable compensation being paid there- 
f or. The use of premises as a place of sale of bankruptcy assets is not 
a public use. No one would seriously contend that, however advan- 
tageous in the administration of bankruptcy assets, the court could 
compel one of our great department stores to give up a désirable part 
thereof for the sale of such assets. The fact that such assets, when 
seized by the court's receivers, are frequently located on premises in 
which the bankrupt has no continuing légal right, does not alter the 
nature of the probleni. The owner of such premises has the same 
légal right to repossess himself of his property as has the owner of a 
department store to withhold the use of his premises. I can find no 
case decided by the Suprême Court of the United States, or by any 
other court of last resort, in which any such power has been sustained. 

When there is a leasehold estate, it may or may not be the duty of 
the court's receiver to adopt it as an asset. Reasonable time for mak- 
ing such décision is a necessity of the situation. Pending such décision, 
if the receiver actually occupies, reasonable rent, or the rent reserved, 
must be paid. Bell v. American Protectlve League, 163 Mass. 558, 
40 N. E. 857, 28 L. R. A. 452, 47 Am. St. Rep. 481 ; Fleming v. Noble, 
supra, and cases cited. If the lease is accepted, full rent is paid out 
of the estate. If the lease is renounced, the rights of the landlord 
against the original lessees are, as to subsequently accruing rent, un- 
afifected. In re Sherwoods, 210 Fed. 755, 127 C. C. A. 304; In re 
Roth & Appel, 181 Fed. 667, 104 C. C. A. 649, 31 L. R. A. (N. S.) 270. 

This is an entirely différent proposition from that which underlies 
the intimated power of a court of equity to hold premises as against 
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the légal rights of the owners, because they are convenient or advan- 
tageous in the liquidation of bankruptcy assets. No well-considered 
authority sUstains any such revolutionary proposition. 3 Remington, 
Bankr. § 984, where two District Court opinions are cited in support: 
In In re Chambers, Calder & Ce, 98 Fed. 865, Judge Brown en- 
joined the landlord from bringing ejectment proceedings against the 
court's receiver, who had taken possession of a stock of goods on 
leased premises. This décision rests on the well-recognized doctrine 
that the enforcement of the landlord's alleged légal rights must be 
primarily sought in the court that had taken possession of the leased 
premises. Judge Brown says (page 866) : 

"A court of quity, while glving the fullest récognition to a légal rlght, may 
80 regulate the tlme and manner of its enforcement as not to cause unnecessa- 
ry loss to others." 

This doctrine, even if somewhat broadly stated, falls very far short 
of asserting a power of eminent domain in a bankruptcy court. 

The other case which is commonly cited as an authority for this 
extraordinary proposition is In re Schwartzman, 167 Fed. 399, a 
décision of the District Court in South Carolina. But an examination 
of this case shows that it does not warrant the interprétation apparent- 
ly put upon it in 3 Remington, Bankruptcy, 984. 

The real décision in the Schwartzman Case was that the bankrupt 
was legally entitled to hold the premises until September, 1909, and 
that consequently the landlord should be enjoined from enforcing his 
erroneously claimed right of possession as of January 1, 1909. The 
décision was perfectly sound. It need hardly be remarked that any 
obiter dicta therein inconsistent with the décision as a whole, and with 
the current of authority elsewhere, are of no controlling weight. 

Clearly Congress has never undertaken to vest in the fédéral courts 
having equity or bankruptcy jurisdiction power to seize and hold, as 
against the légal right of third persons, property convenient for the 
administration of bankruptcy or equity assets. No court, whose déci- 
sions are a binding or well-recognized authority, has asserted any such 
f ar-reaching doctrine. I do not think this court should even by impli- 
cation commit itself to what I am compelled to regard as an unwar- 
ranted usurpation of power. This is a situation in which the axiom 
"equity follows the law" should be given full opération. 
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HUBER V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1&19.) 

No. 3267. 

1. Homicide ®=>112(2) — Self-Defense — Provocation of Attack. 

If défendant, charged witti liomicide, was attacked in tiis own cabin by 
deceased, and forced back to liis bunk, and tlirown down upon it, and de- 
ceased ctioked tiim untll he was "ail in," or had reasonable ground to 
believe he was going to suffer great bodily harm, and that it was necessary 
to protect himself, he was justlfled in using ail necessary means, even to 
the estent of kllling deceased, though he, défendant, was wrong in throw- 
ing deceased's blanlsets out of the cabin and ordering him to get out, which 
started the dlfficulty. 

2. Homicide iS=3300(7) — Self-Defense — Instkttctions. 

In a prosecution for homicide, Instructions that if there was a mutual 
combat, during which défendant voluntarily shot and killed deceased, the 
plea of self-defense was not available, and that a mùtual combat is one 
into which both parties willingly enter, Tield erroneous, in view of the 
testimony, as misleadlng. 

3. Homicide <S=>192 — Evidence — Self-Defense — Aggbession. 

In a prosecution for homicide by shooting deceased, who attacked de- 
fendant after the latter had ordered deceased out of defendant's cabin 
after words had passed between them, évidence ofifered by défendant tend- 
Ing to show a state of 111 feeling, which might hâve existed in the mind of 
deceased toward défendant during the next to the last month before the 
kUling, held admissible on the Issue of who was the aggressor in the 
dlfficulty. 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; Chas. E. Bunnell, Judge. 

Alois Huber was convicted of manslaughter, and he bringfs error. 
Reversed, with directions to grant new trial. 

Louis K. Pratt, of Fairbanks, Alaska, and Herman Weinberger, of 
San Francisco, Cal., for plaintiff in error. 

Annette Abbott Adams, U. S. Atty., and Frank M. Silva, Asst. U. 
S. Atty., both of San Francisco, Cal., and R. F. Roth, U. S. Atty., and 
Harry E. Pratt, Asst. U. S. Atty., both of Fairbanks, Alaska. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. To review a conviction of manslaughter for 
voluntarily killing Mat Schernthaner, Huber brought writ of error 
from the District Court for Alaska, Fourth Division, and in his 
assignments complains of certain instructions upon the law of justifiable 
and excusable homicide given to the jury by the trial court. Huber 
located Discovery placer claim and in 1915 built a small cabin (about 
13x15 feet) on the ground. About March, 1915, he and Schernthaner 
entered into a written agreement to work the claim on a percentage 
basis with Schernthaner until December 31, 1917. There seems to hâve 
been an understanding that Schernthaner could occupy the cabin with 
Huber. The two men lived together and mined the ground profitably 
until September 3, 1917. Huber's évidence is that upon that day, while 

^::^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the two were at work in a eut, he complained of the manner in 
which Schemthaner was cleaning up the bed rock. Schernthaner an- 
swered with an oath and said: 

"I bave an intereK, In this ground hère. I will do' just as I please. ïou 
hâve no business to give me any orders." 

Huber replied that he was only asking him to take the dirt out 
clean. Nothing more was said, and they continued working until that 
evening, when Huber, Schernthaner, and a neighbor named Cribbee, 
were in the cabin talking upon gênerai subjects. Cribbee started to 
leave, when Huber asked Schernthaner to show bis copy of their agree- 
ment to Cribbee. Schernthaner declined, whereupon Huber showed 
his copy to Cribbee, in order to hâve Cribbee "act as a référée" as to 
whether Schernthaner had any possible claim to the title. Schern- 
thaner then said that he had never claimed any interest in the ground, 
and that Huber had misunderstood him, whereupon Scherntlianer call- 
ed Huber a liar, and accused him of having tried to malce him (Schern- 
thaner) He about another matter at a previous time. Huber, wlio was 
then lying down on his bunk, got up and told Schernthaner that he 
must retract that charge or get out of the cabin. Schernthaner made 
some remark, whereupon Huber went over to Schernthaner's bunk on 
the other side of the cabin, took up some of the blankets, threw them 
out of the cabin, and was in the act of carrying a second pile of bed- 
ding to throw it out, when Schernthaner pushed Cribbee aside and 
grabbed Huber. We quote from Huber's testimony as to what next 
happened : 

"Well, as near as I remember, It was around ray left ann and hère, and 
the other one he had under me, and he got me agalnst the table first, and the 
table started to wobble over, and he got me against the bunk, and I had one 
arm — the blankets, I guess I dropped them — he had one of my hafids pln- 
ioned ; my left hand was plnloned, and with the right one I trled to hold him 
close to me. I had him around the neck with my right arm, and I tried to 
get his right arm. He had been hitting me several times agalnst the ribs 
hère. He pushed me against my bunk. He hit me several times with one 
flst, and with the other hand he flnally got at my throat, this left hand : 
and I had one leg around him, around his leg a ways, and In doing that 
either I kicked over the table or he pushed it over with his back, and it 
was dark for a minute or two, and I seen his fist coming agaln. His head 
and shoulder was where it was dark, but I could see the blow coming, and 
I catched it again, and he got me by the arm, and flnally got me on the bunk. 
1 let go with my foot, and he got me on tlie bunk, on my bunk. • » • And 
he got In one good blow, and he got me on the bunk. And I noticed he had 
both hands' on my throat then. I had one hand under me on the bunk, and 
I was laying partly on the bunk with my left leg, and my right was mlxed 
up agalnst his stlU, agalnst his body, and it was dark at that moment. I 
reached back with my hand, and I got hold of this gun, and I made one 
jab at him. He was laying on top of me. He was choking me. My wlnd 
was shut otf. As I say, when he got me by the gurgle, I grabbed this gun 
and makes one jab at him, or two jabs, and ail at once I heard a noise, 
something llke that, and he moved away from me. I felt his hands leave 
me and go back, and a little while later, as soon as he let me go, I was 
trying to get up, and just at that moment I seen him going through the door. 
• • * Q. What did you thlnk when he was choklng you there and you 
got your revolver — what dld you think was going to happen to you? A. 
Well, I was scared for one thing, I guess. Q. What did you think about 
getting killed or badly hurt there — ^badly hurt? A. Well, I don't know as 
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I was thlnklng anytMng, except I was ail In. I know that. • * • xiie 
tlme he had me on the bunk wlth both hls hands on my throat I was ail in. 
I know that I got hold of thls gun, and I made thls one jab at him, or two 
jabs, and the second time I noticed by hand was caught somehow, and at 
the same time I heard this noise. I heard just a faint report. I hâve Just 
a recollection. Q. At that time where was he standing? A. He was lying 
on top of me, standing over the top of me. I felt hls hands leave me Just 
when that — (Interrupted:) Q. And before that? A. It was on my throat. 
• * * Q. At that tlme you were ail in, were you? A. Yes. Q. When dld 
you commence to feel that weakness — was It before you got down on the 
bunk, or after you got down? A. No; I felt pretty weak when he got that 
second or third jolt in my ribs. • • • " 

On cross-examination Huber said that he was afraid of Schem- 
thaner, but that he did not think there was going to be a fight; that 
by throwing out his blankets he would be indirectly putting him out 
of the house ; that he had the blankets in his hand when Schernthanei- 
grabbed him, and that he then dropped the blankets; that he did not 
want to strike Schernthaner, or to choke him, as he wasn't looking for 
a fight; "ail my object was to see him get out of there was ail." He 
said he tried to catch Schernthaner's right arm and hold him, but that 
when he got down on the bunk Schernthaner got hold of his throat. 
He was asked how he was able to reach over between the pillow and 
the head of the bunk and get hold of his revolver, to which he replied 
that he was able to move his arm at that time, and got the arm free 
and "grabbed the gun to défend myself the way I could"; that he 
had put the revolver at the head of his bed, and remembered reaching 
back to get it in order to strike Schernthaner with something; that 
he did strike him at the time Scherntharter had him by the throat, and 
"when that shot went ofif I heard a noise something like that" ; that he 
never invited Schernthaner out to fight with him at any time. 

The évidence is that Huber was 40 years old, and suflfered more 
or less from two ruptures, and that Schernthaner knew of the rup- 
tures, because he had talked to Huber about them. The deceased was 
a young man in good health and a little heavier than Huber. 

Cribbee, the only witness of the occurrences in the cabin, testified 
substantially : That he had examined the agreement heretofore refer- 
red to, and that he told Schernthaner that it did not disclose anything 
more than a mère working interest in the property ; that then Schern- 
thaner accused Huber of trying to make him lie about some work pre- 
viously done, whereupon Huber called Schernthaner a liar; that 
Huber took the first pile of blankets and, after throwing them toward 
the door, took up another pile ; that he thought Schernthaner said he 
would not get out; that deceased got up and brushed by him, and 
"they clinched right in hère" ; that he could not see which grabbed the 
other first because, when Schernthaner brushed past him, witness got 
up and got out of the way and walked toward the stove ; that wheri 
he saw the men together they were on the bunk, Schernthaner on top 
of Huber ; that somebody kicked the little bench over against the table 
and knocked off the lamp ; that witness caught it, but it had not gone 
out entirely; that he thought the conflict lasted about two minutes; 
that he saw "hands working," but could not see the men distinctly, and 
heard the report; that then the deceased passed by him, holding his 
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hands over his breast, and said he was hit ; that he went outside the 
door and found that Schernthaner was dead; that he saw finger 
marks upon the throat of the défendant. 

In charging the jury the court read the statu te of Alaska whîch 
makes homicide justifiable when committed "to prevent the commission 
of a felony upon the property of such person or upon property in his 
possession, or upon or in any dwelling house where such person may 
be" (Comp. Laws Alaska 1913, § 1892), and makes homicide excusable 
when committed "by accident or misfortune in lawfully correcting a 
child, or in doing any other lawful act, by lawful means, with usual 
and ordinary caution and without any unlawful intent, or by accident 
or misfortune in the beat of passion, upon a sudden and sufficient 
provocation, or upon a sudden combat, without préméditation or undue 
advantage being taken, and without any dangerous weapon or thing 
being used, and not done in a cruel or unusual manner" (section 1893). 
Continuing, the court said : 

"In the next instruction I wlll use tlie term 'mutual combat,' and I will 
now define it to you. A^ mutual combat is one In which both parties enter 
willingly. • * * If you firid from the évidence in tMs case beyond a rea- 
sonable doubt that there was a mutual combat between the défendant and 
the deceased, d'uring which the défendant voluntarlly shot and billed the 
deceased, then the plea of self-defense is not avallable to the défendant. 
• * * Q^g court instructs the jury that, where a person Is unlawfully at- 
tacked by another at any place where he bas a right to be, he' Is not required 
to retreat, but may stand his ground and défend himself, and continue such 
défense untll he Is entlrely out of danger. So, also, the person attacked may 
safely act on the appearances of the situation as they appear to hlm at the 
time of the encounter, provided he acts as a reasonable man under the cir- 
cumstances surrounding him, and if from such appearances he honestly Be- 
lieves that he is then and there about to suffer death or great bodily harm 
at the hands of his assailant he may lawfully take the llfe of such assall- 
ant in self-defense. In this connection it is the right and duty of the Jury, 
in their délibération upon the évidence, to put themselves as nearly as pos- 
sible in the shoes of the défendant, and from his standpoint détermine the 
question as to whether the appearances to the défendant were such as to 
cause him to honestly believe, acting as a reasonable man, that he was then 
and there about to be killed or suffer great bodily harm at the hands of the 
deceased. 

"Applying the foregolng principles of law to the évidence in thls case, if 
you fin^ it to be true, or entertain a reasonable doubt whether or not It Is 
true, that at the time and place stated In the indictment the deceased, Ma- 
thias Schernthaner, assaulted and struck the défendant In his cabin, and 
continued the assault to such an extent that the défendant, honestly believ- 
Ing, from the appearances then présent and known to him, that he was then 
and there about to suffer death or great bodily harm at the hands of de- 
ceased, picked up his revolver, which was lying at the head of his bunk, 
acd voluntarlly discharged the same against the body of Schernthaner; 
causing his death, then défendant had a lawful right to défend himself with 
said revolver, and if in doing so the said Mathias Schernthaner met his 
death, it was justifiable homicide In self-defense, and you should flnd the 
défendant not guilty ; and this same resuit foUows, notwlthstanding you 
may now believe from the évidence heard at the trial that the défendant 
was misled by such appearances, and was in no actual danger of loslng his 
life or sufCering great bodily harm at the hands of deceased. The âge and 
relative size, strength, and physical prowess of both the défendant and de- 
ceased should also be taken into considération by the jury." 

259 F.— 49 
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[1] While we think that Schernthaner was justified in believing 
he had a right to stay there during his term of his leasing agreement, 
it is perfectly plain that Huber was in his own cabin and had a right 
to remain there. If the défendant was telling the truth, Schernthaner 
was the aggressor in the actual physical fight, and if défendant was 
forced back to his bunk and thrown down upon it, and deceased was 
on top of him and choking him, and he really was "ail in," as he ex- 
pressed it, or had reasonable ground to believe he was going to suflfer 
great bodily harm at the hands of the deceased, and that it was neces- 
sary to protect himself , the law would justify Huber in using ail means 
necessary to défend himself, even to the extent, if reasonably neces- 
sary, of killing his assailant ; and this would be true, notwithstanding 
the fact that Huber was wrong in throwing out Schernthaner's blankets 
and ordering him to get out of the cabin. 

[2] Certain instructions which were given show that the court ex- 
pressed substantially thèse views just outlined upon the law of self- 
defense. But we think that the jury might well bave been misled by 
the previously given instructions that if there was a mutual combat, 
during which défendant voluntarily shot and killed Schernthaner, the 
plea of self-defense was not available, and that a mutual combat is 
one in which both parties willingly enter. It is to be remembered that 
Huber testified that he did not want or mean to bring on a fight and 
that his only purpose in throwing out the blankets was indirectly to 
put deceased out of the cabin. Granting always that Huber's conduct 
was wrong, still, according to his évidence, he had no intent to do 
Schernthaner any physical harm whatever, and under the testimony, 
when he threw the blankets out, he had no weapon upon his person, 
and made no threat of doing bodily injury to Schernthaner, and made 
no advance toward fighting. Under the circumstances, if Schernthan- 
er, angered by the conduct of Huber, made a quick and felonious at- 
tack upon him, and Huber stood his ground where he rightf ully was, 
and was willing to fight with him, but had no intention of doing him 
serious bodily harm, and Schernthaner continued his felonious assault, 
and backed him over to the bunk and got on top of him with intent to 
kill or to choke and injure him, and was in the act of doing him great 
harm, and Huber believed he was in danger of being killed or grievous- 
ly hurt, and that to protect fiirnself it was necessary for him to shoot 
his assailant, then we believe that he could avail himself of the plea 
of self-defense. 

We do not mean to express an opinion upon the weight of the évi- 
dence, but under the testimony we think the court should not hâve 
charged that, if Huber willingly engaged in combat, the plea of self- 
defense was not available. In Gill v. State, 134 Tenn. 591, 184 S. W. 
864, the défendant was convicted of voluntary manslaughter. The 
court charged the jury as f oUows : 

"Wlieii one man invites another to combat, and the other accepta the in- 
vitation, and they both willfully engage in a mutual combat, and one of 
Ihem slays the other in such combat, he cannot successfully invoke the law 
of self-defense, but would be guilty of at least voluntary manslaughter." 
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The Suprême Court of the state said: 

"The instruction in its effect, applled to the facte, holds that if one will- 
ingly entered into a mutual combat with another, without any intent to do 
great bodily harm, and thereupon his adversary resorted to a deadly weap- 
on and was nbout to assault him therewlth, he would not hâve the rlght to 
défend himself or resort to such a weapon in his necessary self -défense. Such 
is not the lavv." 

Irvine v. State, 104 Tenn. 132, 56 S. W. 845, Daniel v. State, 10 Lea 
(Tenn.) 262, and other cases are cited. See, also, Rowe v. United 
States, 164 U. S. 546, 17 Sup. Ct. 172, 41 L. Ed. 547; Sowell v. State, 
Z2 Tex. Cr. R. 482, 24 S. W. 504; People v. Hecker, 109 Cal. 451, 42 
Pac. 307, 30 L. R. A. 403; State v. Berkley, 92 Mo. 41, 4 S. W. 24; 
State V. Doris, 51 Or. 136, 94 Pac. 44, 16 L. R. A. (N. S.) 660; Foutch 
V. State, 95 Tenn. 711, 34 S. W. 423. 45 L. R. A. 687. 

In the last case cited there was a dispute as to who precipitated the 
conflict. The défendant contended that he did not bring about the 
trouble, and that he acted in self-defense, but that, if he were the ag- 
gressor, nevertheless he could not be precluded from relying upon the 
plea of self-defense, inasmuch as the deceased threatened him with 
such acts of violence as to imperil his life or to threaten him with 
great bodily harm, and that it was therefore justifiable in him to 
shoot in self-defense. The court said : 

"It is true that such statements are to be found in many books ; that if 
one be the 'aggressor,' or be 'in fault,' or 'provoke a difflculty,' he cannot 
rely upon the plea of self-defense. But such gênerai statements are only 
true when taken in the limited sensé in whlch they must be understood, and 
with the qualifications with which Judicial utterances that gave them exist- 
ence hâve guarded their application. In order to make a man guilty of 
murder, who is the 'aggressor,' or 'in fault,' or who 'provokes a difflculty' 
In which his adversary Is killed, he niust hâve provoked it with the intent 
to kill liis adversary or to do him great bodily harm, or to afford him a 
pretext for wreaking his malice upon his adversary. * • * In order to 
deny to such party the right to rely on the plea of self-defense, it must ap- 
pear that he was the 'aggressor,' or 'in fault,' or 'provoked the difflculty' in 
such way and with such intent as the law contemplâtes lu the use of thèse 
terms. It is not every 'aggression' which produces a difflculty that is an un- 
lawful one, withln the meaning of this phrase, nor is it every 'fault' which 
a man might commit that precludes him from defending himself when violent- 
ly assaulted or menaced, nor Is it every 'provocation of a difflculty' which robs 
him of the right of self-defense." 

The instruction heretofore quoted was misleading, for without 
qualification it deprived the défendant of the benefit of a défense which 
became vitally important. 

[3]- When the cause cornes on for trial again we think that the court 
might properly admit the évidence which the défendant oflfered upon 
the last trial tending to show a state of ill feeling which may hâve 
existed in the mind of the deceased toward the défendant during July 
preceding the kilHng. It would serve to aid the jury in arriving at 
the truth of the material point as to who was the aggressor at the time 
of the affray in the cabin just before the killing occurred. 

The judgraent is reversed, with directions to the District Court to 
grant the défendant a new trial. 
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THE BRNESTINA, 

BRAVO et al. v. ST. PAUL FIRE & MARINE INS. CO. 

(Circuit Court of Appeals, First Circuit June 18, 1919.) 

No. 1382, 

L Shipping ®=5l96 — ^Habthb Act— Jettisoned Cargo. 

Harter Act, § 3, relatlng to llability of vessel owners, does not exon- 
erate a vessel owner from liablUty for gênerai average contribution in 
respect to cargo jettisoned. 

2. Shipping <®=a200 — General Avebagb— Liabilty. 

A gênerai average decree cannot be entered agatnat vessel owners for 
items due cargo owners not parties to the record. 

3. Shipping <g=»200 — General. Aveibage — Amotjnt of Decree. 

A gênerai average decree, includlng items in favor of cargo owners 
not parties to the record, is not cured by the alleged failure of défendant 
shipowner to obtain security from such cargo owners or to bave a gên- 
erai average stated. 

Appeal from the District Court of the United States for the Dis- 
trict of Porto Rico; Hamilton, Judge. 

Ivibel by the St. Paul Fire & Marine Insurance Company against 
the schooner Ernestina; Arturo Bravo and others, claimants. Decree 
for hbelant, and the claimants appeal. Affirmed as modified. 

Frank Antonsanti, of San Juan, P. R., for appellants. 

Oscar R. Houston, of New York City (D. Roger Englar and Har- 
rington, Bigham & Englar, ail of New York City, Henry G. Molina, 
of San Juan, P. R., and Edward E. Blodgett and Blodgett, Jones, 
Burnham & Bingham, ail of Boston, Mass., on the brief), for appel- 
lee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

ANDERSON, Circuit Judge. This is an appeal by the owners of 
the schooner Ernestina from a decree of the District Court of Porto 
Rico holding the vessel liable for contribution in gênerai average. 

This vessel, seaworthy, properly manned, equipped, and supplied, 
sailed from San Juan, Porto Rico, November 27, 1917, laden with a 
gênerai cargo of merchandise. On the next day, by reason of a vio- 
lent storm and north winds, the schooner sprung aleak, and the master 
found it necessary and duly ordered a portion of the cargo jettisoned 
in order to lighten the ship and save it, together with the passengers 
and crew, from being a total loss. The vessel was saved. On a gên- 
erai average for the loss of the jettisoned cargo a decree was made 
against the vessel in the sum of $1,213.53 on account of the schooner 
and $40 on account of the pending freight, a total of $1,253.53. 

[1] The chief contention of the appellants is that section 3 of the 
Harter Act (Act Feb. 13, 1893, c. 105, 27 Stat. 445, U. S. Comp. Stat. 
§ 8029 et seq.) exonérâtes the vessel owner from liability for gênerai 
average contribution in respect of cargo jettisoned, at least unless 

®=aFor otlier cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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there is some fault or négligence on the part of the owner or crew, 
or unless there is some express contract to contribute to gênerai 
average. 

Apart from the Harter Act no question is made that the schooner 
would hâve been liable in gênerai average. Section 3 of that act is as 
follows : 

"If the owner of any vessel transportlng marchandise or property to or from 
any port In the United States of America shall exercise due diligence to make 
the said vessel in ail respects seaworthy, and properly manned, equlpped, and 
supplied, neither the vessel, her owner or owners, agent or charterers shall 
becorae or be held responsible for damage or loss resulting from faults or 
errors in navigation or In the management of said vessel, nor shall the vessel, 
her owner or owners, charterers, agent, or master be held liable for losses 
arising from dangers of the sea or other navigable waters, acts of God, or pub- 
lic enemies, or the Inhérent defect, quality, or vice of the thing carried, or 
from insufflciency of paclcage or seizure under légal process, or for loss result- 
ing from any act or omission of the shipper or owner of the goods, his agent 
or représentative, or from saving or atterapting to save life or property at sea, 
or from any déviation in reudering such service." 

The appellants would construe the language of this section so 
broadly as to exempt the owner, under the conditions stated, from loss 
of every kind arising from dangers of the sea or acts of God. The loss 
in this case was unquestionably due to a péril of the sea. 

No case deciding this exact question is cited or found ; but, on prin- 
ciple, and on the fair implications of the decided cases, we think the 
contention unsound. 

In Carver's Carriage by Sea (6th Ed.) § 103f, it is said that section 
3 of the Harter Act does not "affect the obligation of the shipowner 
to contribute in gênerai average to sacrifices of cargo," citing The Al- 
lianca (D. C.) 64 Fed. 871, a décision by District Judge Brown in the 
Southern District of New York in 1894. The questions chiefîy dis- 
cussed in that case did not arise under section 3 of the Harter Act ; 
but the construction stated by this text-writer seems to hâve been 
assumed. 

There is nothing to indicate that this construction has not been gen- 
erally accepted by the admiralty bar during the 25 years since this 
décision. Such acquiescence would be an adéquate reason for the 
absence of more plainly applicable and conclusive décisions. 

The Harter Act is entitled "An act relating to navigation of vessels, 
bills of lading^ and to certain obligations, duties, and rights in con- 
nection with the carriage of property." General average is not men- 
tioned expressly or impliedly in its title. 

It first came before the Suprême Court in the case of The Delaware, 
161 U. S. 459, 16 Sup. Ct. 516, 40 h. Ed. 771, decided March 2, 1896. 
That case arose out of a collision in New York Harbor between a 
tug and the steamship Delaware. The steamship was held solely at 
fault (D. C.) 61 Fed. 525, but claimed to be absolved from liability 
by section 3 of Harter Act. On page 470 et seq. of 161 U. S. (16 
Sup. Ct. 516, 40 h. Ed. 771) the court by Mr. Justice Brown discussed 
the act, saying that this was the first case in which it had been called' 
to the court's attention. After stating the substance of the six sec- 
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tions of the act, the court said (161 U. S. 471, 16 Sup. Ct. 522, 40 L. 
Ed. 771): 

"It is entirely clear, however, that the whole object Is to modlfy the rela- 
tions previoûsly exlsting between the vessel and her cargo. This is apparent, 
not only from the title of the act, but from its gênerai ténor and provisions, 
which are evidently deslgned to flx the relations between the cargo and the 
vessel, and to prohlbît contracts restrleting the Uability of the vessel and 
owners in certain particulars connected wlth the construction, repalr, and 
outfit of the vessel, and the care and delivery of the cargo. The act was an 
outgrowth of attempts, made in récent years, to llmlt, as far as possible, the 
Uability of the vessel and her ovniers, by inserting in bills of lading stipula- 
tions against losses arising from unseavrorthlness, bad stowage, and négli- 
gence in navigation, and other forms of Uability which had been held by the 
courts of England, If not of this country, to be valid as contracts, and to be 
respected even when they exempted the ship from the conséquences of her 
own négligence. As décisions vi^ere made by the courts from time to time, 
holding the vessel for nonexcepted Uabillties, new clauses were inserted in 
the blUs of lading to meet thèse décisions untll the common-law responslbllity 
of carriers by sea had been frittered away to such an extent that several of 
the leading commercial associations, both in this country and in England, 
had taken the subject In hand and suggested amendments to the maritime law 
in Une with those embodied in the Harter Act. The exigencies which led to 
the passage of the act are graphleally set forth in a pétition addressed by the 
Glasgow Corn Trade Association to the Marquis of Sallsbury and embodied 
In a report of the Committee on Interstate and Foreign Commerce of the 
House of Eepresentatives. As a part of the history of the times, this Is a 
proper subject of considération." 

Then follows a long quotation from this report to the effect thaf 
steamship lines taking advantage of their practical monopoly hâve, 
through unreasonable and unjust provisions in bills of lading, exempt- 
ed themselves from almost every conceivable risk and responsibility 
as carriers of goods. Of abuses thus originating several examples are 
given. 

The court also said, 

"The gênerai words of the thlrd section, * • • if detached from the 
context and broadly construed as a separate provision, would be susceptible 
of the meaning daimed, but when read in connection viith the other sections, 
and with the remainder of section 3, they show conclusively that the Uability 
of a vessel to other vessels with which it may come in contact was not in- 
tended to be affected. 

"The lirst, second, fourth, and seventh sections deal exclusively with bills 
of lading and their covenants, and the third section, after using the gênerai 
language relled upon by the respondent hère, with regard to nonliabUity for 
faults or errors In navigation or in the management of the vessel, contains 
a further exemption of 'loss arising from dangers of the sea, or other naviga- 
ble waters, acts of God or public enemies, or the Inhérent defect, quallty or vice 
of the thing carried, or from Insufficiency of package, or seizure under légal 
process, or from loss resultlng from any act or omission of the shipper or 
owner of the goods, hls agent or représentative, or from savlng or attempting 
to safe llfe or property at sea, or from any déviation In renderlng such serv- 
ice.' Thèse provisions hâve no possible application to the relations of one 
vessel to another, and are mainly a re-enactment of certain well-known pro- 
visions of the common law applicable to the dutles and liabilities of vessels 
to their cargoes. The fact, too, that by section 6 the various sections of the 
Kevlsed Statutes, which embody the limited Uability act, are preserved un- 
impaired, would seem to Indicate that the la ter act was not intended to re- 
ceive the broad construction claimed." 
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If, in The Delaware, the court had adopted the broad literal con- 
struction of section 3 that we are now asked to place upon it, a reverse 
resuit would hâve been reached. The words of section 3, providing 
that the owner who has shown due diligence shall not "be held re- 
sponsible for damage or loss resulting from faults or errors in navi- 
gation/' might be construed broadly enough to cover damage donc by 
a collision resulting from errors in navigation; but the court did not 
put this broad literal interprétation upon the act. This décision is 
nearly, perhaps quite, conclusive against the appellants' contention. 
Cf. The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241 ; Crooks 
& Co. V. Allan, 5 Q. B. D. 38, 40; Schmidt v. Royal M. S. S. Co., 45 
L. J. (O. B.) 646. 

In The Carib Prince, 170 U. S. 655, 18 Sup. Ct. 753, 42 L. Ed. 1181 
(May 18, 1898), the Suprême Court held that the Harter Act did not 
of itself relieve the shipowner from liability for unseaworthiness, even 
though he had in fact exercised due diligence to make his ship sea- 
worthy. The court reaffirmed the doctrine of The Caledonia, 157 U. S. 
124, 15 Sup. Ct. 537, 39 L. Ed. 644, to the efifect that exceptions in a 
bill of lading, if possible, ought to receive "a construction not nullify- 
ing or destroying the implied obligation of the shipowner to provide 
a ship proper for the performance of the duty which he has under- 
taken." The act was thus rather strictly construed. 

Compare also Carver's Carriage by Sea, § 103f ; The Chattahooche, 
173 U. S. 540, 19 Sup. Ct. 491, 43 h. Ed. 801 ; The Kensington (D. C.) 
88 Fed. 331 ; Id., 94 Fed. 885, 36 C. C. A. 533; Id., 183 U. S. 253, 22 
Sup. Ct. 102, 46 E. Ed. 190; The Southwark, 191 U. S. 1, 24 Sup. 
Ct. 1, 48 L. Ed. 65. 

The next important décision after the Delaware was The Irrawad- 
dy, 171 U. S. 187, 18 Sup. Ct. 831, 43 L. Ed. 130 (May 1898). 

The owner of the Irrawaddy had exercised due diligence to make his 
vessel in ail respects seaworthy and properly manned, equipped, and 
supplied. She was stranded by the négligence of her master. There- 
after there was jettison of a portion of her cargo, as well as sacrifices 
and losses incurred by her owner in order to save the ship and cargo. 
The contention of the owner was that, on gênerai average, he was 
entitled to contribution for the sacrifices made by him in thèse success- 
ful efforts to save vessel, freight and cargo. 

This contention was not sustained. The court said by Mr. Justice 
Shiras (171 U. S. 192, 18 Sup. Ct. 833, 43 L. Ed. 130): 

"Plalnly the main purpo-ses of the act were to relleve the shipowner from 
liability for latent defects, not dlscoveraWe by the utraost care and dlligeneei 
and, in event that he has exercised due diligence to make his vessel seaworthy, 
to exempt him and the ship from responslbllity for damage or loss resulting 
from faults or errors in navigation or in the management of the vessel. But 
can we go further, and say that It was the intention of the act to allow the 
owner to share in the beneflts of a gênerai average contribution to meet losses 
occasioned by faults in the navigation and management of the ship." 

The first part of the above quotation must, of course, be construed 
in the light of the décision just before made in The Carib Prince, su- 
pra, and the subject-matter to which it related. So construed, it means 
that the Harter Act empowers the shipowner by côntract to relieve 
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himself from liability for latent defects not discoverable by due dili- 
gence. 

Certainly in this décision the court showed no disposition to extend 
the opération of the act beyond its plainly necessary application. 

In the case of The Strathdon, a closely analogous question arose 
before the District Court for the Eastern District of New York, in 
April, 1899 (94 Fed. 205), District Judge Thomas held that the fire 
loss then in question was due to the négligence of the crew, that 
although, under section 3 of the Harter Act, the owners were exempt 
from liability for damage to the cargo resulting from a fire due to the 
négligence of the crew, yet that the shipowners could not maintain 
affirmative action against the cargo owners for contribution in gênerai 
average to the ship's loss. Also that when the ship's owners were 
invited to such an adjustment by the cargo owners, the ship's loss must 
be taken into considération, as the efïect of excluding it would be to 
make the same act for which the vessel owners are acquitted of respon- 
sibility by the statute the basis of an indirect recovery for part of the 
damage which was in issue in the direct action. Judge Thomas said: 

"It is true that under the Irrawaddy Case the carriers could not affirm- 
atively demand contribution, because, notwithstandlng the exculpatlon from 
the payment of damages for the loss of cargo accorded them by the tire and 
Harter acts, they are deemed guilty of constructlve négligence when they seels 
to recover contribution for the ship's losses. But this imputed négligence does 
not exempt them from an action for contribution in gênerai average at the 
instance of the cargo owner for cargo loss. The cargo owner has such action 
If the carriers be free from such imputed négligence; and can it be asserted 
logically that the carriers, when free from négligence, are liable to the cargo 
owners, but that this liability is discharged because the carriers are négli- 
gent, and such négligence caused the loss? According to such a contention, it 
is better to be négligent than unofCendlng. By it the carrier may plead his 
own wrong to escape an obligation that would be due from hlm, if he were 
without fault." 

In the Court of Appeals (Wallace, Lacombe and Shipman) this part 
of Judge Thomas' décision was sustained (101 Fed. 600, 604, 41 C. C. 
A. 515), although that court held (for présent purposes immaterial) 
that the District Court was in error in its view that the fire was caused 
by négligence of the crew. There is nothing in this case supporting the 
appellant's contention. 

The only other leading case in which the courts hâve discussed the 
efïect of the Harter Act upon gênerai average is that of The Jason, 
which was, as to the facts, practically on ail fours with the Irrawaddy 
Case, except that in the case of The Jason the bills of lading provided 
in efïect that if the shipowners "shall hâve exercised due diligence to 
make said ship in ail respects seaworthy, and properly manned, equip- 
ped, and supplied," then in case of danger, damage, or disaster re- 
sulting from (inter alia) négligent navigation, the cargo owners shall 
not be exempted from liability for contribution in gênerai average, but 
with the shipowner shall contribute as if such danger, damage, or dis- 
aster had not resulted from négligent navigation. The case originated 
in the District Court for the Southern District of New York, and 
Judge Hough wrote an able and interesting opinion (162 Fed. 56), 
discussing the application of section 3 of the Harter Act, holding that 
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it did not aflfect the right of the cargo owner to gênerai average con- 
tribution from the vessel. In the Court of Appeals for the Second 
Circuit (178 Fed. 414, 101 C. C. A. 628), the court (Lacombe, Coxe 
and Ward) held that section 3 is not to be construed so broadly as to 
entitle a vessel owner to coUect a gênerai average contribution from 
the cargo owner on account of expenditures incurred for the salvage 
of vessel and cargo after stranding through faults and négligence in 
navigation, and that a provision in the bills of lading giving it such 
right is invalid. The case was then certified on certain questions to 
the Suprême Court (225 U. S. 32, 32 Sup. Ct. 560, 56 L. Ed. 969), 
where it was decided in May, 1912. The Suprême Court held the pro- 
vision in the bill of lading entitling the vessel owner under such cir- 
cumstances to claim contribution in gênerai average to be valid. 
The court by Mr. Justice Pitney said ; 

"Prior to the Harter Act it was estaWlshed that a coramon carrier by sea 
could not by any agreement in the bill of lading exempt himself from respond- 
iug to the owner of cargo for damages arising from the négligence of the 
master or crew of the vessel. Liverpool & G. W. Steam Co. v. Phénix Ins. 
Co., 129 TJ. S. B&î, 438 [9 Sup. Ct. 4C9. 32 T>. Ed. 7881, following New Yorlî 
C. Railroad Oo. v. Lockwood, 17 Wall. 357 [21 L. Ed. 627]." 

But the court held that the public policy underlying thèse décisions 
was subject to change by Congress, saying: 

"In our opinion, so far as the Harter Act has relieved tbe shipowner from 
responslhility for the négligence of his master and crew, It is no longer 
against the policy of the law for hnn to contract with the cargo owners for a 
participation in gênerai average contribution growlng out of such négligence; 
and, since the clause contained in the bills of lading of The Jason's cargo ad- 
mlts the shipowner to share in the gênerai average only under circumstances 
■where by tlie act he is relieved from responslbility, the provision In ques- 
tion is valid, and entitles hlm to contribution under the circumstances 
stated." 

Mr. Justice Pitney states the resuit of the Irrawaddy décision as 
f ollows : 

"The point of the décision In The Irrawaddy (and as an authorlty the case 
goes no further) is that while the Harter Act relieved the shipowner from 
liability for his servant's négligence, it did not of its own force entitle hini 
to share in a gênerai average rendered necessary by such négligence." 

In both thèse leading cases — The Irrawaddy and The Jason — the 
discussion turned in large part upon the efïect of the Harter Act in 
changing the public policy of the nation concerning contracts limiting 
the liability of carriers for the négligence of their servants. Compare 
The Southwark, 191 U. S. 1, 6, 24 Sup. Ct. 1, 48 L. Ed. 65. But 
neither case presented the exact question now involved of the right 
to gênerai average by the cargo owner against the vessel owner for loss 
suffered from a péril of the sea or from an act of God, exemption from 
which (on the part of the carrier) by contract was never obnoxious 
to the public policy of the United States as declared by the earlier dé- 
cisions of the court. See The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 
9, 43 L. Ed. 234, and cases cited. 

Clearly, the chief purposes of the Harter Act were to authorize or 
effect substantial changes in the relations between vessel owners as 
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common carriers and cargo owners as shippers. But we are unable 
to believe that this act was intended to work a radical change in the 
relations of coadventurers arising out of a voluntary sacrifice in the 
common interest in order to save the ship and remaining cargo from 
a péril of the sea or from an act of God. The gênerai principles under- 
lying gênerai average seem to us to put such a case as the one at bar, 
where no négligence, actual or imputable, is involved, outside the scope 
of the Harter Act. Ralli v. Troop, 157 U. S. 386, 15 Sup. Ct. 657, 
39 L. Ed. 742. We find it impossible to believe that Congress intended 
to make it possible for the captain of a ship to sacrifice ail or a large 
part of the cargo in order to save his ship, without any obligation on 
the part of the saved ship to contribute to the loss of the cargo own- 
er. Only plain and unmistakable language would warrant a court 
in inferring a législative purpose so inconsistent with the fundamen- 
tal principles both of gênerai average and of common carrier duty. 

The décision of the court below that the Harter Act has no applica- 
tion to this case must be affîrmed. * 

[2] The appellant's third assignment of error is as follows: 

"The court erred in rendering a decree for the full amount claimed in the 
llbel, because the testlmony conclusively showed that the libelant had charged 
In its gênerai average statement items which, if due at ail, were aduaitted to 
be due to other parties who were not litigants in the cause or represented 
therein." 

Although the record is, on this point, not as clear and satisfactory 
as it should be, we think the appellant's contention must be sustained. 

In its libel the appellee contends that "as an insurer of a part of the 
cargo jettisoned it was obligated to pay, and has paid, the sum of 
$2,063.63," The libelant's witnesses testified that "the ship would 
be liable for about 25 per cent, of that sum, or $440." The différ- 
ence between this sum of $440 and the amount $1,253.50, for which 
the court below entered a decree against the vessel is claimed to accrue 
for the benefit of other cargo owners, not parties to this record. There 
is nothing in this record indicating that thèse other cargo owners make 
any claim, or to show that the appellant may not hâve, by private ne- 
gotiation, already adjusted with them. 

[3] In effect the appellee's counsel admit that this contention is well 
based, and that "the libelant can only recover the contribution due in 
respect of its own interests, and cannot recover contribution in this suit 
which belongs to other cargo owners or underwriters." But the ap- 
pellee claims that this error is more than offset by another alleged 
error in favor of the appellants. This alleged offsetting error con- 
sists in the failure of the shipowners to take proper steps to obtain 
security from the cargo owners, or to hâve a gênerai average stated. 
While such failure on the part of the shipowners might ground a claim 
in favor of any cargo owners injured thereby, it has no bearing upon 
the appellants' contention that in this case a decree cannot be made in 
favor of parties not in court. See Carver on Carriage of Goods by 
Sea, § 42; Crooks & Co. v. Allan, 5 Q. B. D. 38; The Santa Ana, 154 
Fed. 800, 84 C. C. A. 312. 

Even this contention of the appellee's is apparently not insisted 
upon, for counsel in their briefs say: 
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"The appellee, however, does not press Its right to affirmative relief because 
of the fact that the other cargo owaers were ail domlciled in Porto Rico and 
can probably be made to respond to their respective proportions o£ gênerai 
average witliout serious diffleulty." 

The third assignaient of error must be sustained. The decree be- 
low should be modified by substituting the sum of $440 for the suni of 
$1,253.50, and, so modified, it may be affirmed, with costs to the ap- 
pellants in this court. 

The decree of the District Court is modified by substituting the sum 
of $440 for the sum of $1,253.50, and, so modified, is affirmed; and 
the appellants recover costs in this court 



BALCOM V. UNITED STATES. • 

(Circuit Court of Appeals, First Circuit June 18, 1919. 

No. 1390. 

Cbiminal LiAW ®=»702(3) — Instructions— Opinion on Testimont. 

For the judge to direct the Jury's attention to certain Unes of inves- 
tigation and inquiry that might test the question whether a letter intro- 
duced by défendant to discrédit government's witness was fabricated, even 
If Implying the judge had an opinion thereon, was not error; he ex- 
pressly leaving to them détermination of whether to follow such Unes, 
and, if they did so, what welght should be given to inferences so drawn, 
and telling them to disregard any opinion expressed by him. 

In Error to the District Court of the United States for the District 
of Rhode Island ; Arthur L. Brown, Judge. 

Frederick O. Balcom was convicted of violation of the Espionage 
Act and brings error. Affirmed. 

William M. P. Bowen and George F. O'Shaunessy, both of Provi- 
dence, R. I. (Washington R. Prescott, of Providence, R. L, on the 
brief), for plaintifï in error. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

JOHNSON, Circuit Judge. Frederick O. Balcom, the plaintiflF in 
error, hereinafter called the défendant, was indicted and convicted in 
the United States District Court for the District of Rhode Island for 
violation of title 1, § 3, of the act of Congress of June 15, 1917 (40 
Stat. 219, c. 30) as amended by Act May 16, 1918, c. 75, § 1, 40 Stat. 
553, and known as the Espionage Act (Comp. St. 1918, § 10212c), 
which, among other things, makes it an offense to — 

"willfuUy make or convey false reports or false statements, or say or do any- 
thing except by way of bona fide and not disloyal advice to an Investor or 
investors, with Intent to obstruct the sale by the United States of bonds or 
other securities of the United States or the making of loans by or to the United 
States." 

(Sz:3For other cases eee eame topic & KBY-NUMBER In ail Key-Numbered Olgests & Indexes 
♦Certlorarl denled 200 U. S. — , lu Sup. Ct. 14, til L.. lid. — . 
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The défendant was charged in the first count in the indictment with 
committing this offense on the 21st day of June, 1918, at Providence, 
in the state of Rhode Island, by willfuUy making and conveying the 
foUowing false reports in the présence of Florence H. Breslin and 
divers other persons, with the intent to obstruct the sale by the Unit- 
ed States of bonds and securities of the United States and the making 
of loans by the United States, viz. : 

"Wlien you women learn that when you stop paying for wars, you will 
hâve ûo wars. ïhe United States Liberty Bonds are not worth tlie paper 
tuey are written on. Wlien it cornes time for ttie government to redeem your 
Liberty Bonds, they vvlll hâve no money to give you. Then tliey will make 
some law to cover that, and then what are you going to do about it? Liberty 
Bonds, Thrift and War Stamps are just so much scrap paper ; you mlght just 
as well throw your money in the wastebasket." 

The only error assigned relates to a portion of the charge of the 
presiding judge to the jury in which he commented upon certain testi- 
mony of the défendant. 

In support of the count in the indictment upon which the défendant 
was convicted Florence H. Breslin, in whose présence the défendant 
was alleged to hâve made the statements with which he was charged, 
was a witness. The défendant, for the purpose of discrediting her 
testimony, testified in his own defenSe that in May or June, 1918, she 
called at his office and requested him to perform a criminal opération 
upon her sister, Eva Breslin, who she stated was seven months preg- 
nant; that she told him that a certain married man was responsible 
for her sister's condition and would pay the bill; that. the défendant 
refused to perform the opération, and that Miss Breslin thereupon told 
him that he might be sorry. He also testified that on July 8, 1918, 
he received the following blackmailing letter si^ned "F. C.," which 
was placed under his door by some person to him unknown — 

"July 8. Dear Sir: — If I remember correctly, I hâve heard you make some 
disioyal statements. I am at présent in need of $500. If you will meet this 
eipergency, I can easlly forget our différences. A good meeting place will be 
the park entronce on Broad street, near Miller avenue, on the Wednesday 
following this date, at 10 a. m. You will probably remember me when we 
meet and will need no introduction. 

"Very truly, F. O." 

In commenting upon the testimony of the défendant in relation to 
the alleged threat and the letter, the court charged the jury as fol- 
lows: 

"If a charge of this klnd was to be made, would it not be natural to hâve 
investigated and made a thorough search as to the acquaintance and relation- 
ship of the persons who were charged to be participants in this attempt at a 
criminal opération? If there was a llkelihood of a case of blackmail follow- 
ing a matter of this kind, would not the natural thlng hâve been to hâve made 
an investigation, to hâve called the matter to the attention of attorneys or 
the police, and to hâve had the thing run down and ail of the matter examlned? 
Tliere is no testimony in this case of that character, or anything to indlcate 
the intimacy of thèse people. It ail rests upon the question of what the doc- 
tor says he was told." 

This instruction is the only error assigned. 

The défendant contends that this statement was not only argumenta- 
tive, and likely to mislead the jury as an expression of opinion by the 
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presiding judge, but also that it was a statement that the law required 
the défendant under the circumstances to do the things which the court 
stated there was no testimony in the case that he had donc. We can 
find no basis for this contention in the instruction which was given, nor 
do we think that the jury could hâve possibly understood that they 
were, as a matter of law, to find that any course of conduct under the 
circumstances was to be pursued by the défendant. Clearly the pre- 
siding judge was only attempting to call the attention of the jury to 
the considération of whether or not certain inferences might naturally 
be drawn frora the admitted failure of the défendant to do certain 
things. 

An important part of the testimony ofïered by the United States to 
sustain the charge against the défendant was Miss Breslin's, and if her 
credibiUty could be destroyed by showing that she was the author of 
the blackmailing letter, the case against the défendant might hâve 
failed. 

It was not réversible error for the court, under the circumstances, 
to direct the minds of the jury to certain lines of inquiry as to wheth- 
er the testimony of the défendant in regard to the receipt of the letter 
was fabricated or not. This the court did in the form of questions, 
and did not intimate any opinion f urther than appears by them. Even 
if the questions implied that in their statement the court had an opinion 
in regard to answers which a reasonable mind would retum to them, 
this would not constitute réversible error, as bas been settled by nu- 
merous décisions in the fédéral courts, with the qualification in ail of 
them that the court must make clear to the jury that the ultimate dé- 
cision upon ail questions of fact rested'with them, irrespective of any 
opinion which the court might entertain. This is well established and 
does not need the citation of any authorities ; but they are coUected in 
Morse v. United States, decided in the Fourth Circuit and reported in 

255 Fed. 681, C. C. A. . In several places in the charge the 

presiding judge forcibly impressed upon the jury that they were the 
sole judges of the facts and of the credibility of the witnesses. 

As bearing upon the credibility of Miss Breslin as a witness, the 
minds of the jury were directed by questions of the court, as will 
appear from other parts of the charge beside that which is assigned 
as error, to the circumstances surrounding her alleged visit to the doc- 
tor's office and the testimony of the doctor in regard to the receipt of 
the blackmailing letter. In regard to the letter the jury were instruc- 
ted: 

"The next thing which appears in the case is a letter, which the doctor says 
was put under his door ; hls wlfe says the door of the office. You hâve seen 
that letter, gentlemen, and you hâve heard the testimony ; a blackmailing let- 
ter, because it is blackmail to try to extort money from a person by intimation 
or threat of criminal prosecution. Was it a likely act, a probable act, foUow- 
Ing from such a refusai — an attempt to blackmail on another ground, and to 
extort money? 

"As to the history of that letter, as to Its appearance, the flrst testimony 
In the case, and the only testimony as to its flrst appearance on earth, is the 
testimony of the doctor and hls wife that it appeared on the floor of the office. 
There is no postmark. There Is nothing on the envelope to indicate tliat it 
came through the post office, and you may infer, I présume, from that fact, 
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that It must hâve corne from some messenger. Did it come from the jierson 
who had been in asking for thls opération? The testimony in the case is that 
on the 27th' or 28th of June thls person received a serions injury, which, ac- 
cording to the witness' testimony and that of her sister and physlclan, ab- 
solutely ineapacitated her from leaving the house, so that durlng ail this pe- 
rlod she was an invalid. 

"If that letter dld not come from thls person (the initiais F. C. correspond 
to the name of thls witness), whence did it come? If it is not accounted for 
by any previous action of this person, how can you give it any influence 
whatever, gentlemen, as affecting her credibilityî And that is its only legit- 
Imate purpose in thls case." 

In another part of the charge the court stated to the jury: 

"I will add to that, gentlemen, that the court is not to décide npon the 
facts. I hâve expressed to you, and intend to express to you, nothing as to 
my Personal opinion of the case; and if I hâve stated anything which might 
indieate to you what my opinion Is, you will disregard it and make up your 
own opinion. The judges of this court hâve the power, if they see fit, to state 
thelr opinions on the facts, leaving the jury the fuU right to détermine upon 
the facts." 

An issue was raised by the défendant in regard to the credibility of 
the government's witness by the introduction of the letter in question, 
which the government claimed had been fabricated ; and this in turn 
became an important issue at the trial as bearing upon the issue of 
credibility. 

We think it not réversible error for the presiding judge to direct 
the attention of the jury to certain Unes of investigation and inquiry 
that might test the question whether the letter was fabricated, leaving, 
as the court did leave, solely to the jury the détermination of whether 
they would follow such lines of inquiry and investigation, and, if they 
did so, what weight should be given by them to the inferences that 
might be drawn from the admitted or proven facts. 

We think that, taking the portion of the charge which is assigned as 
error, in connection with the whole charge, aftd particularly that por- 
tion in which the court impressed upon the jury that they should disre- 
gard any opinion that might hâve been expressed by the court, and 
make up their own opinion of the testimony in the case, and the dis- 
avowal of any intention to express any personal opinion uporr any 
facts involved in the case, the rights of the défendant were fuUy pro- 
tected, and there was no error. 

The judgment of the District Court is affirmed. 
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WATCHMAKER t. BARNES. LEVI v. SAMB. RUDNICK V. SAMB (two 
cases). MELTZER v. SAMB. 

(Circuit Court of Appeals, First Circuit. June 18, 1919.) 

Nos. 1391, 1393-1396. 

1. Appeal and Ereob <3=3 1008(2) — Eeview — Tbial to Ooubt Without Jttkt. 

Where actions at law were tried to tlie court, jury belng walved, find- 
Ings of the court cannot be reversed on error, unless they are clearly 
wrong, because not sustained by any view of the évidence, or were In- 
duced by mlstaken view of the law. 

2. Bankbtjptcy ©=166(4) — Pkefeeence— Notice. 

Knowled-ge that a bankrupt who makea a payment to or on behalf of 
a créditer bas committed forgery is notice of a fact whlch would Incite 
a person of reasonable prudence to inquiry, and must be deemed notice of 
aU facts wlilch a reasonably diligent Inqulry would disclose for the pur- 
pose of determlning whether the payment was preferentlal wlthin Bank- 
ruptcy Act July 1, 1898, § 60 (Comp. St. § 9644). 

3. Bankeuptcy <S=164 — Peefeeeince — Reooveey. 

Where indorsers of notes who had redlscounted them induced the bank- 
rupt to pay the same, the trustée In bankruptcy may recover such pay- 
ments from the indorsers as préférences withln Bankruptcy Act July 1, 
1898, § 60 (Comp. St § 9644), provided the indorsers had reasonable cause 
to belleve, when payments were made, that the bankrupt was insolvent, 
etc. 

4. Bankeuptcy <S=3303(3) — Payments— Peefebenci;. 

In a suit by trustée in bankruptcy against one who dlscounted for 
the bankrupt notes bearing forged Indorsements, évidence held to show 
that the payments were preferentlal withln Bankruptcy Act July 1, 1898, 
§ 60 (Comp. St. § 9644); the défendant knowing before payment of the 
forged indorsements. 

5. Bankbuptcï_ <g=5l59 — Obtainino Peopebty by Praud — Genebal Ceew- 

TOE. 

Though bankrupt obtained défendant'» money by fraud, yet défend- 
ant had a claim against him provable In bankruptcy proceedings, and 
was a credltor. 

6. Bankruptcy ®=»164 — "Préférence"— What Oonstitutes. 

Where défendant, who discounted a note for the bankrupt, discovered 
on the foUowing day that an Indorsement was forged, and called on the 
bankrupt to return the money, held that where the bankrupt was unable 
to do thls, and défendant accepted a postdated check, which was short- 
ly pald, the transaction was preferentlal, wlthin Bankruptcy Act July 1, 
1898, § 60 (Comp. St. § 9644), and cannot be npheld on the theory that de- 
fendant was merely procuring a return of hls money, for by acceptlng a 
postdated check, which was pald from the bankrupt's gênerai funds, de- 
fendant beeame a gênerai créditer. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Préférence.] 

7. Bankruptcy <g=>164 — Teansfebs— When Consummated. 

Where a credltor of a bankrupt accepted a postdated check, the trans- 
fer of the bankrupt's property occurred, not on delivery of the check, but 
' on payment of the same. 

8. Bankeuptcy <@=>166(4) — Pbefeebncei— What Constitutes. 

Under Bankruptcy Act July 1, 1898, § 60, as amended by Act June 25. 
1910 (Comp. St. § 9644), It is not a neeessary élément of a préférence that 
the party recelving a payment from the bankrupt or benetlting thereby 
should hâve reasonable cause to belleve that a préférence was intended. ' 

^39Por other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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9. Bankettptct <S=5467 — Review— Agbehd Statement of Facts. 

In a suit by the trustée In bankruptcy to recover an alleged prefer- 
entlal payment, where the clrcumstances under which the payment was 
made were set out in the agreed statement of facts, and the parties pro- 
ceeded in the submission of the facts upon the idea that the court should 
draw such inferences as were "warranted and necessary, the Court of 
Appeals may dispose of the case by drawing such Inferences as are nec- 
essary. 

10. Bankktjptct ©=303(3) — ^Peefeeence— Action. 

In action by the trustée In bankruptcy to recover alleged preferentlal 
payments, the flnding of the trial court that the payments were prefer- 
entlal and were induced by threats on the part of the créditer, after dis- 
covery that indorsements on the notes discounted were forgeries, held 
warranted. 

11. Bankbuptct <S=»303(3) — Pkefekence— Patmeint. 

In a suit to recover payments made on notes which défendant had re- 
discounted, évidence held sufficlent to show that one of the défendants 
knew of the fact that indorsements on the notes had been foi-ged, and 
communicated such fact to his codefendant, and that payments which 
the bankrupt was induced to make by promise of further crédit were pref- 
erentlal. 

In EtTor to the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

Actions by Clarence A. Barnes, trustée in bankruptcy, against Isaac 
Watchmaker, against Louis S. Levi, against Abraham G. Rudnick, 
against Benjamin Rudnick, and against Michael I. Meltzer. There 
were judgments in each case for the trustée, and each défendant brings 
error. Judgment affirmed in each case. 

Abraham K. Cohen, of Boston, Mass. (David M. Watchmaker, of 
Boston, Mass., on the brief), for plaintiff in error Watchmaker. 

Charles H. Dow, of Boston, Mass. (Samuel Sigilma;i, of Boston, 
Mass., on the brief), for plaintifï in error Levi. 

David Stoneman, of Boston, Mass. (C. S. Hill, of Boston, Mass., 
Efijah Adlow, of Roxbury, Mass., and Stoneman, Gould & Stoneman, 
of Boston, Mass., on the brief), for plaintift's in error Rudnick and 
Meltzer. 

Clarence A. Barnes, of Boston, Mass. (White & Barnes, of Boston, 
Mass., on the brief), for défendants in error. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

JOHNSON, Circuit Judge. In each of the above actions, the plain- 
tiff, the défendant below, and hereinafter called the défendant, seeks 
a review of a judgment recovered in action at law by the trustée in 
bankruptcy of David M. Rubin, under the provisions of section 60b 
of Bankruptcy Act (Act July L 1898, c. 541, 30 Stat. 562, as amended 
by Act June 25,_ 1910, c. 412, § H, 36 Stat. 842 [Comp. St. § 9644]), 
which, so far as it relates to the matters in issue, is as follows : 

"If a bankrupt shall ♦ • * hâve made a transfer of any of his prop- 
erty, and if, at the tlme of transfer, • * * and belng within four months 
before filing of the pétition in bankruptcy, • * * the bankrupt be insol- 
vent and the * * * transfer then operate as a préférence, and the per- 
son receiving it or to be benefited thereby, or his agent acting therein, shall 

^ssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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then hâve reasonable cause to believe that • * • such • * • trans- 
fer would effeet a préférence, It shall be voidable by the trustée, and he may 
recover the property or its value from such person." 

Under section 60a of the same act, as amended by Act Feb. 5, 1903, 
c. 487, § 13, 32 Stat. 799 (Comp. St. § 9644), a préférence is defined 
as follows : 

"A person shall be deemed to bave given a préférence if, being insolvent, he 
bas, within four months before the filing of the pétition, • * » made a 
transfer of any of bis property, and the effeet of the enforcement of such 
♦ * * transfer will be to enable any one of bis creditors to obtain a 
greater percentage of bis debt than any other of such creditors of the same 
cJass." 

[1] A jury trial was waived in each case, and in each the learned 
judge of the District Court found that ail the essentials to a recovery 
JDy the plaintiff were either admitted or proved by uncontradicted évi- 
dence, except whether, at the time when the payments were made, the 
several défendants knew that Rubin had committed forgery; and if 
they did know, whether this knowledge in connection with ail facts 
shown to hâve been known to them, or which it could reasonably be 
inferred were known to them, furnished reasonable cause to believe 
him to be insolvent, and that the payments made by him would efïect 
a préférence. Upon thèse questions he found for the plaintiff. His 
fîndings cannot be reversed unless they are clearly wrong, because not 
sustained by any view of the évidence or inferences which might rea- 
sonably be drawn therefrom or induced by a mistaken view of the law. 

It appeared at the trial that Rubin had been engaged in the whole- 
sale coal business in Chelsea, Mass., for several years under the name 
of the Chelsea Iron & Coal Company; that he owed large sums of 
money to various banks, private money lenders, and other people; 
that he had borrowed large sums of money from time to time on prom- 
issory notes, to which he either forged the signatures or indorsements 
of some one of several relatives who were known to Rubin's creditors 
as responsible financially. Rubin testified that he was insolvent in 1914 ; 
that his condition grew worse, until in 1915 and 1916 it had become 
very desperate; that his assets were merely nominal, and he owed 
over $120,000 at the time of bankruptcy; that for over a year prior to 
his bankruptcy he had been forging extensively the names of various 
friends and relatives, and on the strength of said forgeries had obtained 
many thousands of dollars from about 40 différent firms and individu- 
als in Boston; that he had exhausted his crédit at the banks in the 
spring of 1916 and was obliged to deal with various private money lend- 
ers, paying interest at the rate of from 1 to 3 per cent, a month, and in 
some cases bonuses in addition. A pétition in bankruptcy was flled by 
his creditors on December 15, 1916, and he was duly adjudicated a 
bankrupt on January 9, 1917. 

[2] Whether knowledge that Rubin had committed forgery, taken 
with ail other testimony in each case, constituted reasonable cause to 
believe that he was insolvent when the payments were made by him of 
notes which had been discounted for him by the several défendants 
and upon which they were indorsers, and that thèse payments would 
259 F.— 50 
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effect a preferenœ, was the principal question in ail the cases, and its 
discussion and our conclusion will apply to ail. That a debtor would 
commit the crime of forgery which, if detected, might subject him to 
severe punishment, would indicate to the ordinarily intelligent mind 
that his financial condition must be desperate, and leads us to the same 
conclusion as that reachedby the learned district judge, that information 
that forgery had been committed by Rubin would incite in the mind 
of a reaspnably intelligent man more than suspicion and furnish rea- 
sonable cause for belief that he was insolvent, as defined in the Bank- 
ruptcy Act, and that the payments made by him would effect a préfér- 
ence. What will constitute reasonable cause for belief under the Bank- 
ruptcy Act has been considered many times in both fédéral and state 
courts, but it is évident that no gênerai rule could be laid down which 
would apply to every case, but that each must be decided upon its own 
facts and the circumstances surrounding them. 

In Connors v. Bucksport National Bank, 214 Fed. 847, decided in 
the District Court of Maine, it was held that knowledge on the part 
of the bank that forgery had been committed by the bankrupt, taken in 
connection with ail the other testimony, constituted reasonable cause 
to believe that the bankrupt was insolvent when he executed certain 
mortgages to the bank, and this finding was affirmed by this court 216 
Fed. 990, 132 C. C. A. 90. In Putnam v. United States Trust Ce, 223 
Mass. 199, 204, 111 N. E. 969, the court held that knowledge that the 
bankrupt had committed forgery, taken in connection with other testi- 
mony in the case, furnished reasonable cause for belief that pa3mients 
received by the bank would effect a préférence. We think that knowl- 
edge that the bankrupt has committed forgery is notice of a fact which 
would incite a person of reasonable prudence to an inquiry under simi- 
lar circumstances, and is notice of ail the facts which a reasonably dil- 
igent inquirv would disclose. Farmers' State Bank v. Freeman, 249 
Fed. 579, 161 C. C. A. 505; Coder v. McPherson, 152 Fed. 951, 82 
C. C. A. 99; Huttig Manufacturing Co. v. Edwards, 160 Fed. 619, 
87 C. C. A. 521 ; Peters v. Bain, 133 U. S. 670, 693, 10 Sup. Ct. 354, 33 
L. Ed. 696; National City Bank v. Hotchkiss, 231 U. S. 50, 57, 34 
Sup. Ct. 20, 58 L. Ed. 115. 

[3] Ail the payments which the trustée seeks to recover in thèse ac- 
tions, with but one or two exceptions, were made to banks in which 
the défendants had rediscounted the notes which they had discounted 
for Rubin. As indorsers upon the notes so paid they were benefited by 
thèse payments, and the trustée may recover such payments from them, 
provided they had reasonable cause to believe, when they were made, 
that Rubin was insolvent; that their payment would efïect a préfér- 
ence; and that as found by the learned district judge in each case, 
which wc think is sustained by the évidence, they had procured Rubin 
to make them. Swarts v. Fourth National Bank, 117 Fed. 1, 54 C. C. 
A. 387; Cohen v. Goldman, 250 Fed. 599, 162 C. C. A. 615; Kobusch 
v. Hand, 156 Fed. 660, 84 C. C. A. 372, 18 L. R. A. (N. S.) 660; Stem 
V. Paper (D. C.) 183 Fed. 228; In re Silvernail Co. (D. C.) 218 Fed. 
979; Lazarus v. Eagen (D. C.) 206 Fed. 518; Paper v. Stem, 198 Fed. 
642, 117 C. C. A. 346; National Bank of Newport v. Herkimer Bank. 
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225 U. S. 178, 32 Sup. Ct. 633, 56 L. Ed. 1042; Bartholow v. Bean, 
18 Wall. 635, 2 h. Ed. 866; Landry v. Andrews, 22 R. I. 597. 48 Atl. 
1036; Brown v. Streicher (D. C.) 177 Fed. 473. 

The learned judge of the District Court has found that ail the pay- 
ments made by Rubin which the trustée seeks to recover in thèse ac- 
tions were made from Rubin's gênerai funds, which "were largely 
the proceeds of other forged notes which Rubin put out from time to 
time to meet notes coming due. In no case was the sum received on a 
note held separate and used to pay the note by which it had been ob- 
tained." The évidence upon whicli this finding was made has not been 
reported, but as it has not been questioned by counsel we accept it as 
fully sustained by the évidence. 

The Case Against Meltzer. 

[4] The défendant Meltzer was engaged in the métal business in 
Chelsea for a number of years, and knew Rubin slightly, and the per- 
sons whose names appeared as indorsers upon bis notes intlmately. 
On July 24, 1916, he loaned Rubin $2,450 upon several promissory 
notes, signed or indorsed by Rubin and purporting to be signed or in- 
dorsed by several persons and firms known to the défendant to be men 
of financial responsibility. On November 1, 1916, two of thèse notes, 
one for $500 and the other for $250, became due. Rubin telephoned 
to the défendant that he would be unable to pay thèse notes, and asked 
for an extension, which was refused. He thereupon paid the $250 note, 
and the $500 note was protested. That night Rubin testified that he 
went to Meltzer's home, and asked him to renew the note for $500, 
and Meltzer said he did not want any further business with him and 
said : 

"Pay that note and that other one that Is coming due wlthln a few days 
or else you will be In the hands of the police. I bave already been over there 
with the note and also had one of the witnesses there and had the police over 
to one of the indorsers to verify it, and hâve got everythlng ail in good 
shape. Now it is up to you and I hâve got nothing further to say." 

A poHce inspector testified that on November 13, 1916, Meltzer 
made a complaint to poHce headquarters, that Meltzer went with him 
to the office of Frank Hershmann, one of the indorsers, and the al- 
leged signature of Hershmann upon the note held by Meltzer was com- 
pared with genuine signatures of Hershmann and discovered to be a 
forgery. Between November 1 and November 14, 1916, Rubin paid 
$1,359 to take up certain notes which had been discounted for him by 
Meltzer, including the note for $500 which fell due November Ist, and 
the judgment which was rendered against Meltzer we think was fully 
sustained by the évidence. 

The Case Against Watchmaker. 

[5, 6] It is admitted that Watchmaker discovered on the day after 
he had discounted a note of $500 for Rubin that the indorsement of one 
Frank Hershmann upon it was forged, and that he then called upon 
Rubin to return his money. This Rubin was unable to do, having de- 
posited the money in his gênerai account and used it to pay his bills. 
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He gave Watchmaker a check which was dated ahead three or four 
days and Watchmaker held the note. The check was paid upon its 
date, and the note was then sûrrendered. 

It is claimed that such payaient did not constitute a préférence, but 
was siraply a restitution of money which Rubin had fraudulently ob- 
tained from the défendant by forgery; that, under section 60a of the 
Bankruptcy Act, it is only a transfer which will "enable any one of his 
creditors to obtain a greater percentage of his debt than any other of 
such creditors of the same class" which will constitute a voidable préf- 
érence, and that Watchmaker was not a créditer. Even though Rubin 
had obtained the defendant's money by fraud, yet he was under an 
obligation to restore it, and the défendant had a claim against him 
which was provable in bankruptcy and was a créditer. Clark v. Rogers, 
228 U. S. 534, 33 Sup. Ct. 587, 57 U Ed. 953 ; Richardson v. Shaw, 
209 U. S. 365, 28 Sup. Ct. 512, 52 L. Ed. 835, 14 Ann. Cas. 981; 
Tindle V. Birkett, 205 U. S. 183, 27 Sup. Ct. 493, 51 L. Ed. 762; 
Crawford v. Burke, 195 U. S. 176, 193, 25 Sup. Ct. 9, 49 L. Ed. 147; 
Bush et al. v. Moore et al., 133 Mass. 198. By accepting a postdated 
check he had waived the* tort, and relied upon the promise of Rubin to 
pay the check upon its date. The language of Justice Holmes in Na- 
tional Bank v. Hotchkiss, supra, is particularly in point: 

"The consent to become a gênerai créditer for an hour, that was Imported, 
even If not intended to hâve that effect, by the liberty allowed to the firm, 
broke the contlnulty and estabUshed the loan as part of the assets. No 
doubt many gênerai creditors hâve increased a bankrupt's estate by their ad- 
vances, but they hâve lost the right to take them back." 

If the money received by Rubin from Watchmaker had been upon 
deposit, even with the funds of Rubin, at the time when the forgery 
was discovered by Watchmaker and he called upon Rubin to return 
his money, it might be held, under the authority of Bank v. Insurance 
Ce, 104 U. S. 54, 26 E. Ed. 693, Gorman v. Littlefield, 229 U. S. 19, 33 
Sup. Ct. 690, 57 L. Ed. 1047, Richardson v. Shaw, 209 U. S. 365, 28 
Sup. Ct. 512, 52 E. Ed. 835, 14 Ann. Cas. 981, and Hewitt v. Hayes, 
205 Mass. 356, 91 N. E. 332, 137 Am. St. Rep. 448, that this deposit 
was impressed with a trust in favor of Watchmaker; but from Lhe 
agreed statement of f acts it appears that Rubin did not hâve $500 upon 
deposit at the time when Watchmaker called for a return of his money, 
and was forced to give the latter a postdated check, which was paid 
from his gênerai funds in which Watchmaker had no greater interest 
than any other créditer. In re Mulligan (D. C.) 116 Fed. 715; Fre- 
linghuysen v. Nugent (C. C.) 36 Fed. 229 ; Board of Com'rs v. Strawn, 
157 Fed. 49, 51, 84 C. C. A. 553, 15 L. R. A. (N. S.) 1100. 

[7] The transfer of the debtor's property took place, not at the de- 
livery of the postdated check, but at the payment of the same. In re 
Lyon, 121 Fed. 723, 58 C. C. A. 143. 

[8] On December 1, 1916, another note in the sum of $500, which 
had been discounted by Watchmaker for the bankrupt on August 1, 
1916, matured, but Rubin was unable to pay the note, and called at the 
place of business of the défendant, and paid him the sum of $140 on 
account of the same, and later sent his check for $360, which has never 
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been paid. Counsel contends in argument that the agreed facts contain 
no statement that Watchmaker, when the payment of $140 was made, 
had reasonable cause to believe that a préférence was intended or that 
he was by such payment to receive f rom Rubin any more than any other 
creditors of the same class, and that this court and the court below 
are not authorized to infer this fact from the agreed facts; but since 
the amendment of June 25, 1910, c. 412, ,§ 11, 36 Stat. 842 (Comp. 
St. 1916, § 9644), it is not a necessary élément of a préférence 
that the party receiving a payment from a bankrupt, or benefited there- 
by, should hâve had reasonable cause to believe that a préférence was 
intended. 

[ 9 ] Whether by such payment Watchmaker had reasonable cause to 
believe that he would receive from Rubin any more than any other 
creditors of the same class was a fact which could be inferred by the 
court from the agreed facts. The circumstances under which the pay- 
ment was made wcre set out in the agreed statement of facts, and we 
think that the record shows that the parties proceeded in the submis- 
sion of the facts upon the idea that the court should draw such infer- 
ences from them as were warranted and necessary to a proper disposi- 
tion of the case, and such is the practice in this circuit. Flanders Motor 
Co. v. Reed, 220 Fed. 642, 136 C. C. A. 250; compare Public Acts 
Mass. 1913, c. 716, § 5. 

The Case Against Levi. 

[10] The évidence in the case against Levi showed that he was en- 
gaged in the real estate and money lending business, and that he had 
no acquaintance or business dealings with Rubin until on or about 
August 16, 1916, when, at Rubin's request, at his office in Boston, he 
discounted for him two notes of $500 each, in which Rubin, under the 
name of the Chelsea Iron & Coal Company, was payée, and on which 
there were several indorsers, including one Hershmann ; that the dates 
of maturity of thèse notes were November 14 and December 14, 
1916, respectively ; that he never discounted any other notes for Rubin, 
and never met him again until November 14, 1916, when one of the 
notes fell due. The maker of this note was the Star Waist Company, 
of which Philip Bromfield, a brother-in-law of Rubin, and also a 
brother-in-law of Frank Hershmann, one of the indorsers of the note, 
was the treasurer. Rubin testified that on the date of the maturity of 
that note he went to Levi's office at aboijt 3 o'clock in the aftemoon, 
and told him he had been trying very hard to get money to pay the 
note, and asked him for a renewal or an extension of time of pay- 
ment for a week or ten days, which the défendant refused, saying that 
he had telephoned to the Star Waist people and found their téléphone 
disconnected, and "it is a funny kind of a deal anyway"; that while 
he was in the defendant's private office Frank Hershmann, whose name 
appeared as an indorser on the notes, came in. Levi showed him the 
note then due, and Hershmann denied his signature. After Hersh- 
mann left, Levi insisted that Rubin had better make arrangements to 
pay the note, and that when Rubin called his attention to the fact that 
the time was after banking hours, Levi said: 
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"I will téléphone up to the bank and arrange with them to hold that note 
over for you ail the afternoon, for that matter, and you had better get busy." 

He testified that he pleaded with Levi for a renewal or extension, 
and he said : 

"I don't want to llsten to that klnd of stuff ; I Insist on gettlng my money. 
It Is a funny thlng; if you don't pay thèse notes I am going to place it in the 
hands of the police. I wlU téléphone up to the bank that they will recelve 
your money any time thls afternoon up to 5 o'clock." 

Rubin testified that he managed to get the money and paid tlie note 
at the bank that afternoon. 

Levi testified that upon November 14th he was informed by the 
bank in which the note had been deposited that it had not been paid; 
that he then told his bookkeeper, a, young woman, to téléphone the 
maker of the note; and, being informed that the téléphone was discon- 
nected, he told her to téléphone Rubin, and, being unable to get Rubin, 
she called Hershmann, by Levi's direction, and he talked with Hersh- 
mann on the téléphone, telling him that a note made by the Star Waist 
Company, and bearing Hershmann's indorsement, was due that day 
and unpaid, and asking Hershmann what he wanted to do about it, 
saying he must notify the bank within a few minutes whether the note 
should be protested. Hershmann said he was busy then, and L,evi told 
him that if he wished he would corne down to Hershmann's ofEce, but 
Hershmann said, "No ; I will corne right up to your office ; I will be 
there in about 10 or 15 minutes;" that before Hershmann arrived at 
Levi's office Rubin arrived and paid the note. Levi further testified 
that when Hershmann came to his office he said to him, "The note that 
you came up to see, that you indorsed on, is paid." He denied tliat 
Rubin, when he called upon him, made any plea for an extension of 
time on account of financial embarrassment, or that he told him that 
he knew there was anything wrong with the indorsement on the notes, 
and that Rubin paid the note at his office a little af ter 3 o'clock. 

There was conflicting évidence as to what occurred at Levi's office 
after Hershmann came there on the afternoon of November 14th, and 
also in regard to the talk over the téléphone between Levi and Hersh- 
mann before the latter went to Levi's office. Hershmann testified that 
he told Levi that his indorsement upon the note was a forgery. This 
was denied by Levi, who said that Hershmann only told him that he 
would come right up to the office, and that when he did come up the 
only thing he said was, "It is ail right," or words to that effect, and 
that Hershmann left without any further talk. 

The learned district judge saw the witnesses and could judge of their 
credibility. He bas found that the testimony of Hershmann as to the 
conversation over the téléphone and what occurred at Rubin's office 
was true, and we feel this finding is fuUy sustained by the évidence, 
and that he was justified in finding that Levi had knowledge of this 
forgery before this note was paid, and, having this knowledge, he pro- 
cured by threats the payment of both of the notes discounted by him. 
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The Cases Against the Rudnicks. 

[11] Abraham G. Rudnick is the father of Benjamin Rudnick. 
Rubin testified he began doing business with the elder Rudnick in the 
early part of the summer of 1916 ; that he had paid this défendant inter- 
est a Httle in excess of 1 per cent, per month ; that some time in the 
summer of 1916 Abraham G. Rudnick discounted two notes for him 
for $500 each, which matured, one on the 20th and the other on the 
25th day of November, 1916; and that the names of ail the indorsers 
on thèse notes were forged. Some time in July, 1916, the son, Benja- 
min Rudnick, discounted two notes for Rubin, one for $400, maturing 
November 20, 1916, and the other for $500, maturing at a later date ; 
and Rubin testified that ail the signatures and indorsements upon thèse 
notes were forgeries. 

On November 20, 1916, when one of the notes for $500, discounted 
by the father, and the note of $400, discounted by Benjamin, fell due, 
they were both protested for nonpayment ; and on the evening of that 
day Benjamin Rudnick made an appointment with Rubin over the télé- 
phone to meet him the next day. When they met Rubin told Benjamin 
that he was in no position to take up thèse notes ; that he was pressed 
for money and could not get it. Benjamin told him that he knew he 
was in bad shape, but that the notes must be paid, and promised that 
his father would make him a further loan of at least $1,000 if he 
would pay thèse notes, and said to him : 

■'Tou can take me at my word. Ail you hâve got to do Is slmply to go out 
and see if you can get this money, and when thèse notes are paid there is no 
question but that father will give you that $1,000." 

There was évidence that he also stated that ail notes that were dis- 
counted by his father were approved by him. After this conférence 
Rubin paid to Benjamin $500, to be paid to his father, and $175 upon 
the note for $400, discounted by Benjamin; and on November 25th, 
when the other note of $500, which had been discounted by Abraham, 
matured it was paid by Rubin at the bank where it had been redis- 
counted by Abraham; and the note of $500 was paid at maturity at 
the bank where it had been rediscounted by Benjamin; so that both the 
notes of $500 each, which had been discounted by Abraham, were paid, 
and also the note of $500, which had been discounted by Benjamin, 
and the latter also received $175 on account of the $400 note which he 
had discounted. 

There was évidence that one A. K. Mann, who was one of the in- 
dorsers upon thèse notes, met Benjamin Rudnick between the Ist and 
5th of November, and told him that if he had any notes bearing his 
indorsement that such indorsement was a forgery. Benjamin Rud- 
nick did not deny that he had such a conversation with Mann, but 
claimed that it was in the latter part of November, and not in the 
early part of November. 

Rubin testified that when he took up with Abraham Rudnick the 
proposition of the loan of $1,000 in the way of renewal, the latter said 
that his son had advised him not to renew, and he refused to do so; 
that he then saw the son Benjamin, who had assured him that his fa- 
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ther would make this loan îf he would pay the notes which matured 
upon November 20th, and Benjamin said : 

"You ought to conslder yourself fortunate that you are able to pay thèse; 
otherwlse you would hâve been In a very, very bad flx. I don't care a rap 
about any of the Indorsements upon thèse notes; the indorsements are ques- 
tlonable." 

This statement fumishes strong évidence of his knowledge of Rubin's 
forgeries, as it was made after Meltzer had laid the matter of Rubin's 
forgeries before the poHce department, and Levi had learned from 
Hershmann on November 14th that his indorsement had been forged, 
and after Mann testified he had told him that his indorsement had 
been forged. 

We think there was sufficient évidence to warrant the learned dis- 
trict judge in finding that Benjamin Rudnick knew, on November 20, 
1916, that Rubin had been forging. We also think there was sufficient 
évidence to support the finding that Benjamin Rudnick was acting as 
the agent of his father in the receipt of the payment of $500 from 
R.ubin, and that, in view of the relationship that existed and the testl- 
mony of Rubin that Benjamin said that he approved notes discounted 
by his father, and that the father, when applied to for a further loan 
of $1,000 in the way of renewal, said that he would hâve to consult with 
his son, the inference could be f airly drawn by the court below that the 
information which Benjamin had in regard to Rubin's forgeries was 
communicated to the father. This statement in the opinion of the learn- 
ed district judge we think was warranted by the évidence: 

"AU the payments in this case were made three weeks or more after the forg- 
ed Meltzer note had gone to protest, and a week after Meltzer had been to tlie 
police about it, at a time when a number of persons with whom Rudnick would 
be likely to come into contact knew Rubin had been forging. Such knowledge 
spreads fast. There is no déniai of Mann's évidence that he inquired at the 
Tremont Trust Company about notes bearing his name, as he says he did; 
such an inquiry would more naturally be made before protest notices were 
received than afterwards. Rudnick displayed an anxiety about the notes 
easily explainable if he thought they were forgeries, and not easlly other- 
wise. 

"Whlle the case Is not free from doubt, in my opinion Benjamin Rudnick, 
on November 20th, believed that Rubin had been forging, and that the note» 
held by himself and his father were probably forgeries; and I so find. In- 
stead of endeavoring to collect by threats or force, he adopted the poliey of 
doing so by holding ont to Rubin illuslve assurances of further loans if those 
then due were promptly pald. In this way he obtained for himself and his 
father (or to the banks for their beneflt) the payment hère in question. I do 
not for a moment believe that the son's knowledge and suspicions on this 
matter, and what he was doing with référence thereto, were not communi- 
cated to his father. I accordingly find that the défendants, A. G. Eudnîek 
and Benjamin Rudnick, at the time when each of the payments above re- 
ferred to was made, had reasonable cause to believe that Rubin was then 
insolvent, and that the sums in question must be retumed to the trustée." 

We think there was évidence to warrant a finding that Benjamin 
Rudnick, acting for himself and as agent for his father, procured Rubin 
to make the payments of the notes which both he and his father had 
discounted and upon which their names appeared as indorsers. As 
they were creditors and were benefited by thèse payments, judgment 
was properly rendered against each of them for the amount of the 



STANDARD FASHION CO. V. MAGRANE HOUSTON 00. 793 

(269 F.) 

payments made by Rubin on account of the notes which each had dis- 
counted. 

The judgment of the EHstrict Court is affirmed in each case, with 
costs in this court to the défendant in error. 



STANDARD FASHION CO. v. MAGRANE HOUSTON CO. * 
(Circuit Court of Appeals, First Circuit. June 28, 1919.) 
No. 1343. 

1. Sales ©=384 — Construction of Contract — Dueation. 

Where a sales contract ran for a term of two years, and from term to 
term thereafter, until termlnated by tliree months' notice in wrltirig 
given within 30 days after expiration of any contract perlod, the duratloo 
of the contract is automatieally extended for another two-year terïn 
upon failure to glve the requlred notice. 

2. Sales c@=5,58 — Construction of Contract — Négative Covenant. 

Where a sales contract ran for a two-year term, and from term to 
term thereafter, until termlnated by three months' notice in wrlting given 
30 days after expiration of any contract period, etc., a négative covenant 
not to sell certain goods during the term of the contract applies to the 
entire life of the contract, and not merely to the flret two-year term. 

3. Sales ®=>7 — Contract — Distinquished from Agency. 

A contract by which tltle to patterns passed to défendant, held a saies, 
and not an agency, contract. 

4. Appeal and Ehrob <S=3843(1) — Jtjrisdiction — Injonction. 

That plalntiff's right to an injunctlon expired pendente lite does not 
relieve court from duty of determlning substantlal issues exlstlng when 
case is argued upon appeal. 

6. STA TUTES <S=>225 CONSTBUCTION CLATTON ACT. 

The fact that the Clayton Act Oct. 15, 1914, was enacted after slmiiar 
restrictions had been held not obnoxious at common law or under fédéral 
and State anti-trust laws, créâtes an inference that Congress Intended to 
change the law. 
6. Monopolies <©=5l7(2) — Clayton Act — Rbsale Contract. 

A buyer's covenant not to sell patterns except those of seller, during 
term of a sales contract held to violate the Clayton Act Oct. 15, 1914, § 3 
(Comp. St. § 8S35C). 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; Chas. F. Johnson, Judge. 

On rehearing. Rehearing granted, and judgment of trial court af- 
firmed. 

For former opinion, see 251 Fed. 559, 163 C. C. A. 553. 

Robert G. Dodge, of Boston, Mass. (Herbert Noble and James B. 
Sheehan, both of New York, on the brief), for appellant. 
James W. Sullivan, of Lynn, Mass., for appellee. 

Before BINGHAM and ANDERSON, Circuit Judges, and 
BROWN, District Judge. 

ANDERSON, Circuit Judge. After the per curiam opinion of 
June 28, 1918, the plaintiff petitioned for a rehearing. The pétition 

<g=9For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgeata & Indexes 
•Certiorarl granted 250 U. S. — . 40 Sup. Ct. 54, 6Ï L. Ed. — . 
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was gpranted. The plaintiff has orally and on brief elaborately rear- 
gued the case. On careful reconsideration we are constrained to adopt 
the construction of the contract urged by the plaintiff and made by 
the court below. 

-Construing the contract as a whole, we do not think it can fairly be 
held so ambiguous as, i£ valid in ail its provisions, to warrant the court 
in refusing the injunction prayed for. 

The contract runs for a term of two years from date, and "from 
term to term thereafter, until this agreement is terminated as herein- 
after provided." The provision for termination is: 

"Either party deslrous of termlnating this agreement must glve the other 
party tliree months' notice in writing within thirty days after the expiration 
of any contract perlod as above epecifled, the agency to continue regularly 
during sueh three months." 

The contract is dated November 25, 1914. Its first two-year term 
ran to November 25, 1916; failing the three months' notice within 
thirty days thereafter, the contract then ran until November 25, 1918. 
Theii for 30 days there was another opportunity to give the three 
months' written notice of termination. And so on from term to term. 

[1, 2] We think the négative covenant (assuming for the moment it 
and the rest of the contract to be valid) is applicable to the entire life 
of the contract construed as to duration as we hâve indicated; that 
the contract shows a clear intention of the défendant to be bound for 
successive terms of two years, and for three months after notice of 
termination. We adopt, therefore, the construction put upon the con- 
tract by the court below. 

[3] We also agrée with the District Court that the contract does 
not establish an agency "properly so termed," but that it is a contract 
for sale. The case is easily distinguishable in this regard from Will- 
cox & Gibbs Co. v. Ewing, 141 U. S. 627, 12 Sup. Ct. 94, 35 L. Ed. 
882. Full title passed from the plaintiff to the défendant. The de- 
fendant was selling its own goods to its own customers; it was not, 
«nder delegated authority, selling plaintiff's goods to the plaintiff's 
customers. 

See the cases collected and to some degree discussed in Ford Mo- 
tor Company v. Union Motor Sales Co., 244 Fed. 156, 156 C. C. A. 
584; and Ford Motor Company v. Benjamin E. Boone, Inc., 244 Fed. 
335, 156 C. C. A. 621 ; cf. Mechem on Agency, §§ 44—48, and cases 
cited; Mechem on Sales, § 41 et seq. ; 2 Cornus Juris, pp. 422, 423; 
John H. Pray & Sons Co. v. Appledore L,. & Bldg. Co., 76 N. H. 167, 
80 Atl. 337; Bendix v. Staveo Carridge Co., 174 111. App. 589, 595. 

An agency is not created simply by calling a contract for sales an 
agency contract. 

We may test the question whether the défendant was the plaintiff's 
agent engaged in selling the plaintiff's goods, or a vendee selling its 
own goods, by querying whether the plaintiff could be held liable in 
tort for the defendant's material and false misrepresentations made to 
a customer — such misrepresentations, for instance, as that patterns 
sold embodied the latest Paris fashion when in fact they were obsolète. 
Obviously, if the défendant was the plaintiff's agent, its misrepresenta- 
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lions, made in the course of the business of the agency, would bind the 
plaintiff. We think the plaintiff would be surprised to find this or 
any other court holding it responsible for such tortious conduct of the 
défendant with relation to the sale of thèse patterns. 

The plaintifï admits that the notice of termination given by the 
défendant on April 7, 1917, followed by this suit brought on July 25, 
1917, must be deemed applicable to the term of the contract expiring 
on November 25, 1918, as though given within 30 days after Novem- 
ber 25, 1918. The plaintifï consequently admits that its right to an 
injunction expired on February 25, 1919. 

[4] But the plaintiff insists that the fact that relief by injunction 
has now become inappropriate by reason of lapse of time does not 
warrant the court in refusing to retain jurisdiction in equity for the 
purpose of granting any appropriate relief, though it be only for the as- 
sessment of damages. Clark v. Wooster, 119 U. S. 322, 7 Sup. Ct. 
217, 30 L. Ed. 392; Busch v. Jones, 184 U. S. 598, 22 Sup. Ct. 511, 
46 L. Ed. 707; Cartwright v. So. Pacific (D. C.) 206 Fed. 234; Beedle 
V. Bennett, 122 U. S. 71, 7 Sup. Ct. 1090, 30 h. Ed. 1074; County of 
Mobile V. Kimball, 102 U. S. 691, 26 L. Ed. 238. 

Assuming for the moment that the contract and ail the stipulations 
thereof are valid, the great weight of authority is in favor of the plain- 
tiff's proposition that it was entitled to an injunction against a breach 
of the négative covenant. Butterick Publishing Co. v. Fisher, 203 
Mass. 122, 89 N. E. 189, 133 Am. St. Rep. 283; Standard Fashion 
Co. V. Siegel-Cooper Co., 30 App. Div. 564, 52 N. Y. Supp. 433 ; Id., 
157 N. Y. 60, 51 N. E. 408, 43 L. R. A. 854, 68 Am. St. Rep. 749; 
Butterick Publishing Co. v. Chabot, N. Y. Law Journal, July 21, 1908, 
affirmed 128 App. Div. 900, 112 N. Y. Supp. 1123; Butterick PuMish- 
ing Co. V. Rose, 141 Wis. 533, 124 N. W. 647 ; Peerless Pattern Co. v. 
Gauntlett Dry Goods Co., 171 Mich. 158, 136 N. W. 1113, 42 L. R. 
A. (N. S.) 843. 

We think, therefore, that the plaintiff's contention that ît is now 
entitled to a décision f rom this court either affirming or reversing the 
décision of the District Court must prevail. The plaintiff insists, and 
rightly, that the gist of the case is whether the Clayton Act Oct. 15, 
1914, c. 323, 38 Stat. 730, invalidâtes its contract, in whole or any part, 
and that the fact that its right to an injunction has expired pendente 
lite does not relieve the court f rom the duty of determining the issues 
admittedly alive and involving substantial rights at the time of the 
argument of the appeal in this court. 

[5, 6] Does section 3 of the Clayton Act (Comp. St. § 8835c) in- 
validate the négative covenant in this contract? We think it does, and 
that the décision of the District Court in that regard must be affirmed. 

The mère fact that Congress enacted the Clayton Act after numer- 
ous courts had held similar or analogous restrictions not obnoxious to 
the Sherman Act July 2, 1890, c. 647, 26 Stat. 209 (Comp. St. §§ 
8820-8823, 8827-8830), or invalid at common law, or under state anti- 
trust statutes, grounds an inference that the Législature intended in 
the light of actual expérience, to change the law. Butterick Pi b. Co. 
V. Fisher, 203 Mass. 122, 89 N. E. 189, 133 Am. St. Rep. 283 ; Brown 
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V. Rounsavell, 78 111. 589; Southern Fire Brick & Clay Co. v. Gar- 
den City Sand Co., 223 111. 616, 79 N. E. 313, 7 Ann. Cas. 50; Heim- 
buecher v. Goiï, Horner & Ce, 1 19 111. App. 373 ; Ferris v. American 
Brewing Co., 155 Ind. 539, 58 N. E. 701, 52 L. R. A. 305 ; J. W. Ripy 
& Son V. Art Wall Paper Mills, 41 0kl. 20, 136 Pac. 1080, 51 L. R. A. 
(N. S.) 33; In re Greene (C. C.) 52 Fed. 104; Mogul Steamship Co. 
V. McGregor, 1892 A. C. 25 ; Whitwell v. Continental Tobacco Co., 
125 Fed. 454, 60 C. C. A. 290, 64 L. R. A. 689 ; Peerless Pattern Co. 
V. Gauntlett Dry Goods Co., 171 Mich. 158, 136 N. W. 1113. 42 L. 
R. A. (N. S.) 843; Sullivan v. Rime, 35 S. D. 75, 150 N. W. 556; 
Standard Fashion Co. v. Siegel-Cooper Co., 30 App. Div. 564, 52 N. 
Y. Supp. 433 ; Id., 157 N. Y. 60, 51 N. E. 408, 43 E. R. A. 854, 68 Am. 
St. Rep. 749 ; Butterick Publishing Co. v. Chabot, N. Y. Eaw Journal, 
July 21, 1908, affirmed 128 App. Div. 900, 112 N. Y. Supp. 1123; 
Butterick Publishing Co. v. Rose, 141 Wis. 533, 124 N. W. 647. 

There is no answer to the suggestion of Judge Trieber in U. S. v. 
United Shoe Machinery Co. (D. C.) 234 Fed. 127, 150, that the "pre- 
sumption is, not that Congress intended that the construction of the 
Sherman Act should control, but, on the contraiy, that it should not 
control." And again quoting from Judge Trieber: "Evidently Con- 
gress was not satisfied to only prohibit actual lessening of compétition, 
or monopolizing, but to make it unlawful for any person to do thèse 
acts, which may put it in his power to do so." 

The very title of this act is significant — "An act to supplément 
existing laws against uniavirfui restraints and monopolies, and for 
other purposes." 

In the report of the Senate Committee on Judiciary upon this bill 
is the f oUowing statement of the législative purpose : 

"Broadly stated, the bill, In its treatment of unlawful reatralnts and mo- 
nopolies, seeks to prohibit and malîe unlawful certain trade practices which, 
as a rule, singly and in themselves, are not covered by the act of July 2, 1890, 
or other existing anti-trust acts, and thus, by malùng thèse practices illégal, 
to arrest the création of trusts, conspiracies, and monopolies in their incipien- 
cy and before consummation. Among other of thèse trade practices which are 
denounced and made unlawful may be mentioned discrimination in prices lor 
the purpose of wrongfully injuring or destroying the business of competitors ; 
exclusive and tying contracta ; holding companies ; and interlocking dlrec- 
torates." 

In the report of the House Committee there is also instructive lan- 
guage conceming section 3: 

"Let us therefore consider what this section really accomplishes. It pro- 
hibits the exclusive or 'tying' contract made between the manufacturer and 
the dealer by purchase or lease, whereby the latter agrées, as a condition ot 
his contract, not to use or deal in the commodlties of the competitor or rival of 
the seller or lessor. It is designed merely to prevent this unfair trade practice 
now so common throughout the country, and which is generally regarded by 
every one who bas given the subject any serious considération as unjust to 
the local dealer and to the communlty and as monopolistic in its efEects." 

"What is the motive and purpose of the manufacturer in making or enter- 
ing into such exclusive contract? It is undoubtedly his purpose to drive out 
compétition and to establish a monopoly in the sale of his commodities m 
that particular communlty or locality. His contract by Its express terms com- 
pletely shuts out compétition In the business of the local dealer with whom 
be makes it. The dealer bound by this exclusive contract not to bandle tne 
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goods, wares, and merchandlse of another becomes the ally of the manufacturer 
In hls effort and purpose to drive out compétition in the locality or community 
in whicli such commodities are sold. This is done by means of extensive ad- 
vertising, and let it be borne in mind also that this advertising is added in 
tlie price of the commodities and paid for by the consumer. If by the com- 
bined efforts of the manufacturer and the local dealer and the glowing and 
overdrawn and oftentiraes false advertisements competltors are compelled to 
retire from the fleld, a monopoly in the particular community or locality is tho 
invariable resuit. In this connection It is Important to state that to-day in 
every village and locality where there is only a single store, and this exclusive 
or 'tying' contraet la entered Into betweon the manufacturer and the local 
dealer concerning any commodity, the exclusive or 'tying' contraet gives both 
the manufacturer and the local dealer a complète monopoly 6î that particular 
commodity in the locality or community. That the effect of such a System is 
detrimental to the consumers and to the gênerai public cannot be questloned 
for a moment. 

"The public is compelled to pay a higher price, and local customers are 
put to the inconvenience of securing many commodities in their communities 
or through mail-order houses that cannot be procured at their local stores. 
The price is raised as. an inducement. This Is the local effect. Where the 
concern making thèse contracts is already great and powerful, • • * tne 
exclusive or 'tying" contraet made with local dealers becomes one of the great- 
est agcncies and instrumentallties of monopoly ever devised by the brain of 
man. It completely shuts out competltors, not only from trade in which they 
are already engagea, but from the opportunlties to bulld up trade in any com- 
munity where thèse great and powerful combinatlons are operating under 
this System and practice. • * • When we consider contracts of sales made 
under this System, the resuit to the consumer, the gênerai public, and the 
local dealer and his business, is even worse than under the lease System." 

For présent purposes the fact that this section was amended in con- 
férence before final enactment we regard as of little or no significance. 
The reports of the two comrnittees illuminate the evils and dangers in 
the trade situation with which Congress was undertaking to deal. As 
frequently happens, debate and conférence modified the legislators' 
views as to the best method of deaUng with the evils aimed at. But 
we find no abandonment of the main purpose expressed in thèse com- 
mittee reports. Restrictions of this sort that may substantially lessen 
compétition or tend to create a monopoly are condenined as strongly 
in the final as in the original draft. Compétition, actual or potential, 
was the object of the Congressional solicitude. 

But we do not think it necessary to resort to the reports of the 
congressional committee or to debates in Congress in order to reach 
a confident conclusion as to the application of this statute to the con- 
traet between the plaintifï and défendant. Section 3 (Comp. St. § 
8835c) reads as follows : 

"It shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to lease or make a sale or contraet for sale of goods, wares, 
merchandise, machinery, supplies or other commodities, whether patented or 
unpatented, for use, consumption or resale wlthin the United States or any 
territory thereof or the District of Columbia or any insular possession or 
other place under the jurisdlction of the United States, or flx a price charged 
therefor, or discount from, or rebate upon, such price, on the condition, agree- 
ment or understanding that the lessee or purehaser thereof shall not use or 
deal In the goods, wares, merchandise, machinery, supplies or other commodi- 
ties of a competitor or competltors of the lessor or seller, where the effect oi 
such lease, sale or contraet for sale or such condition, agreement or under- 
standing may be to substantially lessen compétition or tend to create a 
monopoly In any Une of commerce." 
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The contract now before the court provides in the plainest possible 
language tiiat the purchaser shall not "sell or permit to be sold 
* * * on its premises * * * any other make or pattern, and 
not to sell Standard patterns except at label priées." In eiïect the 
plaintiff admits that the only way of escape from the condemnation 
of the statute is for the court to hold that this négative covenant may 
not "substantially lessen compétition or tend to create a monopoly." 

No such finding can be made. Observe at the outset that the con- 
damnation of the statute runs, "where the effect of" such négative 
covenant "may be to substantially lessen compétition or tend to create 
a monopoly." The language is "may be," not "is" or "will be." 

In order to condemn the négative covenant, it is not necessary that 
the court should find that it zvill lessen compétition or will tend to 
create a monopoly ; it is enough to find that it may lessen compétition 
or may tend to create a monopoly. 

On this record we are constrained to find thajt this restriction may 
substantially lessen compétition and may tend to create a monopoly. 
It already appears that, out of some 52,000 pattern agencies in this 
country, the plaintiif or a holding company controlling it and two other 
pattern companies control approximately two-fifths. The restriction 
of each merchant to one pattern manufacturer must in hundreds, per- 
haps in thousands, of small communities amount to giving such single 
pattern manufacturer a monopoly of the business in such community. 
Even in the larger cities, to limit to a single pattern maker the pattern 
business of dealers most resorted to by customers whose purchases 
tend to give fashions their vogue, may tend to facilitate further com- 
binations; so that the plaintiff, or some other aggressive concem, in- 
stead of controlling two-fifths, will shortly hâve almost, if not quite, ail 
the pattern business. 

We must consider this restriction in the light of the facts peculiar to 
the business to which the restraint is applied, to the conditions already 
achieved under such restraint, as well as the nature of the restraint 
and its efïect, actual or probable. Viewing it thus, in the light of 
the surrounding circumstances, we are constrained to agrée with the 
District Court that the négative covenant in this contract may lessen 
compétition, or may tend to create a monopoly, or both, and is there- 
fore obnoxious to the Clayton Act. See Chicago Board of Trade v. 
United States, 246 U. S. 231, 238, 38 Sup. Ct. 242, 62 L. Ed. 683. 

To avoid possible misconception of this opinion, we add that we do 
not overlook that the contract in question also contains a stipulation to 
maintain resale prices. The validity of this provision is not raised by 
the pleadings, nor bas it been discussed by counsel. Whether under 
the circumstances of this case such resale price stipulation is invalid, 
we do not décide. Bauer v. O'Donnell, 229 U. S. 1, 33 Sup. Ct. 616, 
57 h. Ed. 1041, 50 L. R. A. (N. S.) 1185, Ann. Cas. 1915A, 150; Dr. 
Miles Médical Co. v. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 
376, 55 h. Ed. 502 ; Ford Motor Co. v. Union Motor Sales Co., 244 
Fed. 156, 156 C. C. A. 584; Strauss v. Victor Talking Machine Co., 
243 U. S. 490, ?>7 Sup. Ct. 412, 61 L. Ed. 866, X. R. A. 1917E, 1196, 
Ann. Cas. 1918A, 955; Motion Picture Co. v. Universal Film Co., 243 
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U. S. 502, 37 Sup. Ct. 416, 61 L. Ed. 871, !.. R. A. 1917E, 1187, Ann. 
Cas. 1918A, 959; United States v. Kellogg Toasted Corn Flake Co. 
(D. C.) 222 Fed. 725, 728, Ann. Cas. 1916A, 78; Boston Store v. 
American Graphophone Co., 246 U. S. 8, 38 Sup. Ct. 257, 62 L. Ed. 
551, Ann. Cas. 1918C, 447. 

Our décision that the négative covenant cannot be enforced is 
enough to dispose of this case as a suit in equity. The pleadings do 
net raise, and \ve hâve not undertaken to consider and détermine, the 
question of w^hat rights, if any, the plaintiff may hâve, in some other 
action, to recover either for goods sold and delivered, or for damages 
for breach of the contract. Whether the invalid négative covenant and 
the resale price stipulation, either or both, taint the whole contract, and 
ail sales made in the course of the business contemplated by such con- 
tract, we do not décide. See Continental Wall Paper Co. v. Voight, 
212 U. S. 227, 29 Sup. Ct. 280, 53 L. Ed. 486 ; Connolly v. Union Sew- 
er Pipe Co., 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 679; Wilder 
v. Corn Products Co., 236 U. S. 169, 35 Sup. Ct. 398, 59 h. Ed. 520, 
Ann. Cas. 1916A, 118; McMullen v. Hofïman, 174 U. S. 639, 19 Sup. 
Ct. 839, 43 L. Ed. 1117; Roselle v. Beckemeir, 134 Mo. 380, 35 S. W. 
1132; Fishell v. Gray, 60 N. J. Law, 5, 37 Atl. 606; Rosenbaum v. 
U. S. Crédit Ce, 65 N. J. Law, 255, 48 Atl. 237, 53 L. R. A. 449; 
King v. King, 63 Ohio St. 363, 59 N. E. 111, 52 L. R. A. 157, 81 Am. 
St. Rep. 635 ; 1 Parsons on Contracts (9th Ed.) p. 496 ; Wald's Pollock 
on Contracts, p. 484, and cases and notes ; Pullman Car Co. v. Trans- 
portation Co., 171 U. S. 138, 151, 18 Sup. Ct. 808, 43 L. Ed. 108; 
Harriman v. Northern Securities Co., 197 U. S. 244, 25 Sup. Ct. 493, 
49 L. Ed. 739; Bone v. Ekless, 5 H. & N. 924; Thomas v. Richmond. 
12 Wall. 349, 356, 20 L. Ed. 453 ; Boylston Bottling Co. v. O'Neil, 
231 Mass. 498, 121 N. E. 411, a décision by the Massachusetts Su- 
prême Judicial Court on January 2, 1919. 

The decree of the District Court is affirmed, with costs. 

BROWN, District Judge (concurring). Full weight must be given 
to the final clause of section 3 of the Clayton Act — 'Vhere the effect 
of such lease, sale, or contract for sale, or such condition, agreement, 
or understanding, may be to substantially lessen compétition or tend to 
create a monopoly in any Une of commerce." 

In determining the efïect we must consider the thing upon which the 
efïect is to be produced. This clause seems to require that the inter- 
prétation and application of section 3 of the Clayton Act should be ac- 
cording to the principles stated in the opinion of Mr. Justice Brandeis 
in Chicago Board of Trade v. United States, 246 U. S. 231, 238, 38 
Sup. Ct. 242, 244 (62 L. Ed. 683) : 

"But the legallty of an agreement or régulation cannot be determlned by so 
simple a test, as whether it restralns compétition. Every agreement concemlng 
trade, every régulation o£ trade, restralns. To blnd, to restraln, Is of thelr 
very essence. The true test of legallty Is whether the restraint Imposed is 
such as merely régulâtes, and perhaps thereby promotes compétition, or 
whether it Is such as may suppress or even destroy compétition. To déter- 
mine that question the court must ordinarlly consider the facts pecullar to the 
business to which the restraint is applied ; its condition bef ore and af ter the 
restraint was Imposed; the nature of the restraljit, and its effect, actual or 
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probable. The history of the restralnt, the evil believed to exlst, the reason 
for adopting the partlcular remedy, the purpose or end sought to be attained, 
are ail relevant facts. Thls is not beeause a good intention wlU save an other- 
wise objectionable régulation or the reverse ; but beeause knowledge of in- 
tent may help the court to interpret facts and to predict conséquences." 

To predict the conséquences of the defendant's agreement not to sell 
or permit to be sold on its premises, during the term of the contract, 
any other make of patterns, it is necessary to consider the peculiarities 
of the particular business to which the contract relates. We must aiso 
consider that the restraint is upon the use of the premises of the de- 
fendant for a Hmited period. See 251 Fed. 559, 560, 163 C. C. A. 553. 
It is évident that a restriction of this character did not constitute an 
inducement to the défendant to enter into the contract for carrying a 
stock of the plaintiflf's goods. It is also évident that, so long as the 
défendant remained satisfied to carry only the single line of dress 
patterns that it had chosen, the agreement not to carry another line 
of goods was of no practical eflfect. It is operative to exclude competi- 
tors only in those cases where a customer may désire to add a second 
stock or to abandon his contract during its term. Of the exclusion 
of competitors which results from the fact that the wants of custom- 
ers are supplied by the plaintiff, no complaint can be made. 

The misapprehension as to the actual or probable effect of restric- 
tions of this character as a means of introducing goods to the trade 
and of building up a monopoly was pointed out by the Suprême Court 
in United States v. United Shoe Mchry. Co., 247 U. S. 32, 66, 38 Sup. 
Ct. 473, 485 (62 L. Ed. 968) : 

"Besldes, It Is impossible to belleve, and the court below refused to flnd, 
that the great business of the United Shoe Machinery Company has beea 
bullt up by the coerclon of its eustomeps, and that its machinery has been in- 
stalled in most of the large factories of the country by the exercise of power, 
even that of patents. The installations could hâve had no other Incentive 
than the excellence of the machines and the advantage of their use, the condi- 
tions imposed having adéquate compensation and not belng offensive to the 
letter or the pollcy of the law ;" 

and by the court in United States v. United Shoe Mchry. Co. of N. J, 
et al. (D. C.) 222 Fed. 349, 414: 

"It is Impossible to belleve that défendants' equipment is in so many shoe 
factories for any other substantial reason than the merits of vehat they hâve 
had to offer. To say that thls is due, In any substantial degree, to the fact 
that its leases run beyond the terms of patents, or beeause of the exclusive 
ïise, prohibitive, or caneellation clauses, rests largely, if not entirely, upon as- 
Bumption. But that the business of thèse défendants rests upon thé lease pro- 
visions objected to in such a substantial amount as to constitute any factor of 
independent force in securing or maintaining a monopoly does not appear." 

This was said in connection with contracts of a duration as long as 
17 years, and applies with especial force to short-term contracts 
like that before us. It also was said in the opinion in that case (222 
Fed. 407) : 

"A business contract, Uke a statute, Is not to be upset 'upon hypothetlcal and 
unreal possiblllties if it would be good upon the facts as they are.' Pullxnaa 
V. Enott, 235 U. S. 23, 35 Sup. Ct 2, 59 L, Ed. 105." 
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In applying the statute it must be judicially determined what the 
effect may be. This judgment must be more than a mère feelihg of^ 
"possibility" arising in ignorance of facts which, if known, would' 
destroy that feeling. It must be based on knowledge and upon a 
reasonable belief that, in view of existing facts, there is a "dangerous 
probability." 

In the présent case there is no évidence that any competitor of the 
plaintiff had ever been excluded f rom compétition in the city of Boston 
or elsewhere because of inability to procure customers or a store in 
which he might market his goods. If the défendant desired to défend 
upon the ground that this contract, by reason of its effect upon the 
trade, was illégal, it was incumbent upon it to allège and prove such 
facts as would enable the court to make a reasonable prédiction of con- 
séquences. Ford Motor Co. v. Benjamin E. Boone,.Inc., 244 Fed. 335, 
342, 156 C. C. A. 621. No such défense is made by the answer. 

The défendant sets up in its answer that the plaintiff is a combina- 
tion in restraint of trade, and that it is seeking an injunction against 
the défendant for the purpose of preventing compétition and to estab- 
lish a monopoly. The answer that the plaintiff is an unlawful combi- 
nation of course states no défense. 

The facts bef ore us were brought out principally in the direct testi- 
mony of the plaintiff and upon cross-examination. They tend to show 
that the ordinary purchaser from the plaintiff is required to maintain a 
considérable stock of dress patterns, which soon go out of style, and 
hâve to be renewed by exchange, and that a single stock meets ail the 
requirements of the ordinary dealer at retail. This being the case, the 
exclusion of competitors would presumably resuit from the fact that 
the plaintiff's customers were supplied, and did not désire to duplicate 
their stocks, but preferred to concentrate their efforts on the goods of 
their choice, rather than from any agreement not to handle the goods 
of others. It also appears that there are but few stores which handle 
more than one line of dress patterns, and that in some cases spécial 
contracts are made permitting it. 

From the history of this clause of the Clayton Act to its final form 
it is quite évident that Congress rejected varions drafts which would 
make a contract of this character void upon its face, and that the final 
clause was inserted to prevent the disturbance that might resuit to 
long-established methods of business by an indiscriminate condemna- 
tion of a large body of existing contracts because of their verbal form, 
irrespective of their actual or probable effect, and in récognition of the 
fact that where there is an established monopoly compétition cannot be 
instituted or maintained unless the new competitor in the field can 
make a contract with some one to handle only its own goods and not 
to handle the goods of a company already dominating the fiejd ; that 
if such contracts were to be condemned irrespective of the trade in 
which they were made this might lead to effective suppression of com- 
pétition, by enabling an established monopoly to place its goods in thé 
shop of every competitor. 

I am of the opinion that this court should not, upon this record and 
upon so incomplète a state of proofs, détermine the invalidity of this 
259 F.— 51 
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contract. The question of the plaintiff's right, at the time of bringing 
his bill, to an injunction to restrain a breach of the négative agreement 
conceming the use of the premises, in spite of the authorities cited, is 
still very doubtful on principle. 

The doctrine of L,umley v. Wagner, 1 DeG., M. & G. 604, has been 
much questioned. Lindley, L. J-, said he looked upon Lumley v. 
Wagner "as an anomaly which it would be dangerous to extend." 
See Fry on Spécifie Performance (5th Ed.) §§ 860, 861, 862. In 
sections 857 and 858 the difficulties in distinguishing between express 
and implied négatives are discussed. So far as the négative agree- 
ment is not to do that which as a matter of fact is inconsistent with an 
affirmative and lawful agreement, it may be regarded as mère surplus- 
age. It is only where the négative agreement goes beyond what is 
inconsistent with an affirmative and lawful agreement that it can be 
regarded as unreasonable. That a court of equity, while recognizing 
its inability to compel spécifie performance of a contract, should, never- 
theless, by injunction, put compulsiorf upon a défendant who is answer- 
able at law for his breach of contract, may resuit merely in the imposi- 
tion of a penalty; and penalties are not favored in equity. The 
defendant's agreement not to use its premises for the sale of the goods 
of others was to fortify the agreement to "pay proper attention to the 
sale of plaintiff's patterns and to conserve the best interests of the 
agency at ail times." 

Ordinarily a party to a business contract for the purchase of goods 
may elect to break his contract and pay full damages. For a court of 
equity to put compulsion upon him by way of punishment for refusing 
to perform the contract is beyond its powers, and to attempt coercion 
without power to make it effective is too doubtful an experiment. In 
view of the décision of the Suprême Court in Javierre v. Central Alta- 
gracia, 217 U. S. 502, 30 Sup. Ct. 598, 54 L. Ed. 859, it is doubtful if 
the Suprême Court will approve the extension of the doctrine of Lum- 
ley v. Wagner to a contract like that involved in the présent case. 

I am of the opinion that on the présent record we cannot proper ly 
détermine that the contract is invalid under the Clayton Act. The 
çtatute does not create a presumption that such contracts are inherently 
vicions, nor does it impose upon the plaintiff the burden of proving 
that the contracts are not illégal. The presumption is of legality, and 
the burden is upon him who asserts illegality. The application of the 
statute should be made only upon full proofs. The conséquences of 
applying it otherwise are too serious to be disregarded. The power of 
Congress to enact this statute is based upon the power to regulate 
interstate commerce. It may make an Interstate contract illégal by 
reason of the incorporation therein of conditions relating to commerce 
of a pufely local character, not within the power of Congress to regu- 
late when not associated with an interstate contract. It would seem to 
follow that we cannot separate from the interstate commerce features 
of the contract the features that relate to a business wholly local, and 
nullify those features only, since this is directly inconsistent with the 
theory that by virtue of their connection with an interstate commerce 
contract Congress, in the exercise of its power over interstate cora- 
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merce, may, provide that "it shall be unlawful for any person engaged 
in commerce, in the course of such commerce, to lease or make a sale 
or contract for sale * * * on the condition," etc. 

In view of the long continuance and wide extension of the method 
of doing business, through what the Suprême Court in Willcox & Gibbs 
Co. V. Ewing, 141 U. S. 627, 12 Sup. Ct. 94, 35 L. Ed. 882, regarded 
as agency contracts, and of the long-established trade usage of de- 
scribing such contracts as agency contracts, irrespective of the fact 
that the title to the goods may pass f rom vendor to vendee, there must 
be a large body of outstanding contracts w^hich might be so completely 
nullified that no recovery can be had by the vendors for goods that they 
hâve furnished under such contracts. It was not the intent of Con- 
gress to afford to persons who désire to escape from their contracts 
technical and merely verbal grounds to excuse a breach of contract. 

It should be remembered that contracts in usual form, containing no 
négative agreements, are means of establishing monopolies and sup- 
pressing compétition quite as effective as contracts containing négative 
agreements. Whether the expression is positive or négative is largely 
a mère matter of form. The effective means of establishing a mo- 
nopoly is to get contracts to purchase goods. This must précède any 
agreement restricting the sale of other goods. The restrictive agree- 
ments may or may not hâve an effect according to the circumstances. 
Under some circumstances they may be an effective means for break- 
ing a monopoly by instituting or maintaining compétition. In the 
présent case there is évidence that the largest competitor of the plain- 
tiff is rapidly extending its business by affirmative contracts without re- 
strictive conditions, and has a much more dominating position in the 
field than the présent plaintiff. I can see no ground in the record for 
appréhension that anybody is likely to acquire a monopoly in the dress 
pattern business, in vi^hich, as the évidence shows, compétition is very 
active. 

I am unable to agrée that this bill should be dismissed because the 
contract in question is unlavi^ful under the Clayton Act. I concur in 
the resuit for the reason that I am of the opinion that the plaintiff, 
upon the filing of the bill, was not entitled to an injunction as a means 
of coercing the défendant to perform the principal contract to which 
the négative agreement was merely a subordinate and dépendent pro- 
vision, and for the reasons stated in our former opinion. 
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(Circuit Court of Appeals, Seventh Circuit. Aprll 4, 1919. Rehearlng Denled 

June 30, 1919.) 

Nos. 2573-2585, 2590. 

1, MONOPOLIBS ®=»31 INDICTMBNT— SUFFICIENCT. 

An indictment under section 1 of tlie Sherman Anti-Trust Act (Comp. 
St. § 8820) need not set forth the means by which the conspiracy was ae- 
compllshed where the object itself was uniawtul. 



^z»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe* 
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2. MoNOPOLiKs ®=529 — Ceiminal Peosecution— Interstate Trading. 

Where défendants combined to prevent certain electrical appUances 
from belng transported to Chicago, the mère fact that they Intended to 
accomplish thls resuit by Interferlng wltli the Installation of the appa- 
ratus in Chicago does net relieve the offense of Its Interstate character 
so as to preclude prosecutlon under the Sherman Anti-Trust Act 

3. MONOPOLIES <S=>12(2) — BOTCOTT— COMBINATION BetWEEN EMPLOYEE AND 

Employé. 

Evidence that employers agreed to Inerease wages If employés prevent- 
ed any but union switchboards being used in Chicago, that employés ac- 
complished such resuit by boycotting concems uslng switchboards man- 
ufactured in other places, etc., held to sustain a conviction of both em- 
ployers and employés for vlolating the Sherman Anti-Trust Act 

4. Ceiminal Law <S=>149 — IiImitations. 

In a prosecutlon under the Sherman Anti-Trust Act for unlawfully 
conspiring to restrain trade, the statute of limitations does not run from 
the time the combination was origlnally made, but only from the time 
a conspirator indicates his wlthdravpal from the combination by some 
affirmative act. 

5. MoNOPOLiEs <©=»31 — Ceiminal Pbosecution— Vaeiance. 

In a prosecutlon under the Sherman Anti-Trust Act, there Is no vari- 
ance between an indlctment that défendants combined to prevent the in- 
stallation of any electrical appUances not manufactured by them in a 
certain city, and proof that the combination related only to certain spec- 
ified appUances. 

6. Ceiminal Law <S=»423(3) — Admission of Evidence)— Acts of Cooonspib- 

ATOES. 

In a prosecutlon under the Sherman Anti-Trust Act against employ- 
ers and employés for conspiring to prevent any but union-made switch- 
boards being installed In Chicago, évidence that a défendant trade-union- 
Ist exacted payments from builders installing other switchboards as a 
condition of not calling strikes, etc., Mld admissible as an act of one co- 
conspirator in furtherance of the object of the conspiracy. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Michael Boyle, Frank A. Lundmark, Raymond Cleary, Warren Rip- 
ple, Gustave W. Berthold, Otis B. Duncan, Charles J. Peterson, 
Charles Kreider, the Cuthbert Electrical Manufacturing Company, 
Henry Newgard & Co., John Cuthbert, the Electrical Apparatus Com- 
pany, Julian J. Nielsen, and James Obermiller, were convicted of vio- 
lating the Sherman Anti-Trust Act, and separately bring error. Af- 
firmed. 

PlalntifCs in error were convicted of a violation of section 1 of the so- 
called Sherman Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 [Comp. 
St. § 8820]). The indlctment included nine counts, four charglng conspiracy, 
three, combination, and two, contract, ail to restrain trade or commerce 
among the several states. 

Prlor to 1910 certain manufacturers located outside of the city of Chicago 
were engaged in making switch and panel boarda and other electrical appU- 
ances whlch were sold and shlpped In Interstate commerce flnding a market 
In Chicago. Other of the plalntlffs in error were either offlcers and agents of 
the home manufacturing companies or of the labor unions. Prlor to 1910 ail 
products were made by nonunion labor. 

In 1909 efforts were made to unionize the shops of the Chicago manufac- 
turers, a detailed statement of the campalgn being unlmportant The em- 
ployers insisted that they could not compete wlth the foreign maniifacturer 
who employed nonunion labor. As a resuit strikes were called — som^ shops 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbereâ Dlgests & Indexes 



BOTLE V. UNITED STATES 805 

(259 P.) 

were unlonlzed, others held out. At thla point a conférence was arrangée! 
and a plan proposed to avold the compétition of nonunion shops. On or 
about April 1, 1911, an agreement was reached between the manufacturlng 
companies and the représentatives of the labor unions whereby the shops 
were unionized and a scale of wages adopted. The government contends 
that the agreement also unlawfully provided for the restraint of Interstate 
trade by eliminating the compétition of the foreign manufacturer. This élim- 
ination of compétition was to be accomplished by means of coercion, boycott, 
threat of strilce, and destruction of property wherever swltchboards or panel 
boards made by the foreign corporations were Installed. The agreement as 
reduced to wrlting expired at the end of a year, but ijew agreements were 
subsequently made. During the period covered by the indictment very few 
switchboards made by the manufacturers outslde of Chicago found their way 
into the city. The malicious destruction of property and the interférence 
with the work of construction were effective weapons that eliminated outslde 
compétition. Plaintiffs in error denied maklng any agreement that was un- 
lawful or that called for anything but a bona fide effort to unlonlze ail 
shops in and out of Chicago engaged In maklng electrlcal appliances, and es- 
peeially denied that the agreement contemplated any destruction of prop- 
erty, the use of the boycott or blackmall, etc. 
Error Is asslgned: 

(a) In overruling the demurrer to the indictment 

(b) In admitting évidence over objections. 

(c) In denying the motion for a directed verdict. 

Albert Fink, John S. Miller, and David D. Stansbury, ail of Chicago, 
m, for plaintiffs in error. 

Charles F. Clyne and Albert L. Hopkins, both of Chicago, 111., and 
Robert T. Neill, of El Paso, Tex., for the United States. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). Section 
1 of the Anti-Trust Act reads : 

"Every contract, combination in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several states, or with 
foreign nations, is hereby declared to be illégal." 

The government charged plaintiffs in error (in four counts) with a 
conspiracy to restrain trade or commerce among the several states (in 
three counts), with a combination to restrain such trade, and (in two 
counts) with a contract to restrain such trade. 

[ 1 ] Plaintiffs in error contend that none of the counts set f orth an 
offense under the statute; it being claimed, among other contentions, 
that the means by which the object of the conspiracy or combination 
was to be accomplished were not set forth. Without considering the 
means that are set forth in the indictment, it is sufficient to say that 
the pleader was not required to set forth any means. Where the ob- 
ject of the conspiracy is unlawful, as in this case, it is unnecessary to 
set forth the means by which the object is accomplished. Jelke v. 
United States, 255 Fed. 364, C. C. A. . 

[2] It is also claimed that the government failed to show that the 
object of the combination was to interfère with Interstate trade; that 
it affirmatively appeared that the object was to prevent the installation 
in Chicago of certain electrical appliances, an alleged intrastate trans- 
action. This contention is contrary to the ruling of the court in East- 
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ern States Retail Lumber Dealers' Association v. United States, 234 
U. S. 600, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. A. 1915A, 788; Unit- 
ed States V. Patten, 226 U. S. 525, 33 Sup. Ct. 141, 57 L. Ed. 333; 
Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 
Ann. Cas. 815 ; Lawlor v. Loewe, 235 U. S. 522, 35 Sup. Ct. 170, 59 
L. Ed. 341 ; Montague & Co. v. Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 
48 L. Ed. 608. In the first Lawlor Case the court announces the rule 
in the f ollowing language : 

"If the purposes of the combination were, as alleged, to prevent any Inter- 
state transportation at ail, the fact that the means operated at one end be- 
fore physieal transportation commenced and at the other end after the phys- 
ieal transportation ended was immaterial." 

There can be no question but what the government charged the 

plaintifïs in error with a combination — 

"the nature of which is now hère described, to restrain said trade and com- 
merce of sçiid concerns, corporations and flrms located in states other thaa 
the State of Illinois, in the nianner and by the means now hère set forth." 

Then follows a statement of the means by which the object was to 
be accomplished, namely: 

"Said défendants were to hinder, restrain, and prevent the installation in 
the City of Chicago of any electrical appliances not manufactured by the 
members of the said association in said city of Chicago," etc. 

The object of the combination being to prevent Interstate transporta- 
tion (that is, prevent the shipment of switchboards, etc., from a point 
outside the state of Illinois to the city of Chicago), the mère fact that 
the means by which this object was to be accomplished was limited to 
interférence with their installation in Chicago cannot relieve the trans- 
action of its Interstate character. 

[3] Does the évidence support the verdict? It is hardly necessary 
to restate ail of the évidence upon which the government relied in an- 
swer to this challenge made by the plaintifïs in error. An examination 
of the record convinces us that there is crédible évidence in the record 
sufficient to support the verdict. That the parties entered into a com- 
bination, that they reduced their agreement in part to writing, is con- 
ceded. That the parties combined to restrain the shipment of com- 
modities from points outside of the state of Illinois to the city of Chi- 
cago is fairly inferable from a part of the written agreement. The 
employers were anxious to avoid compétition from nonunion shops. 
The employés desired to unionize the shops. They agreed that : 

"This increase In scale is to go into efCect only In case the parfy of the second 
part bas succeeded before October 1, 1911, In brlnging about a condition 
which will permit of none but union label switchboard work to be Installed 
in the city of Chicago." 

While the practices by which the second party was to bring about 
this resuit were not set forth, it is at least inferable even from this 
agreement alonethat outside made switchboards would not be in- 
stalled in the city of Chicago. Plaintiffs in error, and particularly 
the manufacturing companies, insist, however, that the agreement 
above quoted is capable of a construction consistent with their inno- 
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cence ; that they understood the second party was to unionize the shops 
outside of the city of Chicago and thereby compétition from nonunion 
labor would be eliminated. While this is hardly the fair or rational 
conclusion to be drawn from this language, tlie contract is by no means 
ail of the évidence in the case. The written agreement was merely a 
part of the évidence in the case. Witnesses testified orally to the entire 
agreement and understanding of the parties, and the jury and not this 
court must détermine the weight of this testimony. 

The reasons which actuated the parties to thus conspire and combine 
may hâve been and doubtless were quite difïerent. The manufacturer 
was induced to enter into the agreement because of a désire to elimi- 
nate compétition. He also wanted to settle his labor problem. The 
représentatives of the unions were actuated by a différent motive. But 
it was not the motive, but the common and concerted action of the 
parties for the unlawful purpose of restraining Interstate commerce 
for which plaintiffs in error were indicted and convicted. 

[4] Nor was the government barred by the statute of limitations. 
Plaintiffs in error were not tried for entering into the written con- 
tract of April 1, 1911, but were convicted of the unlawful conspiracy 
to restrain trade which was a continuing conspiracy or combination. 
While the parties entering into such unlawful combination might hâve 
withdrawn from such combination and thereby hâve relieved them- 
selves from further liability, and the statute of limitations would hâve 
begun to run from the time of such withdrawal, yet it required some 
affirmative act on the part of the conspirators to avoid the liability 
which their entry into the combination created. Hyde v. United 
States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 
1914A, 614; United States v. Kissel, 218 U. S. 601, 31 Sup. Ct. 124, 
54 L. Ed. 1168. 

[5] Variance: Plaintiffs in error assert that, because the pleader 
charged them with combining to prevent "the installation in the city 
of Chicago of any electrical appliances not manufactured by said as- 
sociations in the city oî Chicago," etc., there is a fatal variance because 
the proof merely sliowed that plaintiffs in error combined to prevent 
the installation in the city of Chicago of certain electrical appliances, 
to wit, switch and panel boards made by nonunion labor. 

Although relied on by each plaintiff in error, and the argument in 
support thereof repeated in each of the briefs, this contention does not 
impress us other than as a "grasp at straws." Accepting the position 
most favorable to plaintiffs in error, there is no variance. The govern- 
ment merely failed to meet its allégations as broadly as alleged. 

If a conspiracy to rob a post office of ail its stamps were charged in 
an indictment, could it be seriously urged that there was a fatal vari- 
ance, or even failure of proof, if the prosecution merely proved a con- 
spiracy to rob the post office of its postage stamps? We think not 
Proof tending to show plaintiffs in error interfered with Interstate 
commerce by preventing the shipment of switchboards and panel 
boards into Chicago is likewise not at variance with an allégation that 
the parties conspired to prevent the shipment into Chicago of ail ele; 
trical appliances. 
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[6] Complaint îs also made because of the admission of évidence 
over objection. The government introduced testimony showing that 
plaintiiï in error Boyle on varions occasions made builders pay him 
considérable sums of money under threat of a strike or a boycott. For 
example, one witness testified that he had paid Boyle $500 to get a 
certain switchboard installed; another,' that Boyle exacted of him 
$3,000 in order that he might install a certain switchboard; and still 
another testified that Boyle required a church to pay $200 as a penalty 
for installing certain electrical apparatus. Still another witness tes- 
tified that Boyle exacted a payment of $20,000 in order to get im- 
munity from strikes, etc., and at a time when there was no difficulty 
whatever between the builder and the employés. Plaintiiïs in error 
contend that this évidence was not only inadmissible but highly preju- 
dicial to their cause. 

That such testimony, if erroneously admitted, was prejudicial, must 
be conceded. For it requires no stretch of the imagination to con- 
ceive of a jury taking a préjudice against a party who isthus pictured 
in the rôle of a blackmailer, a highwayman, a betrayer of labor, and a 
leech on commerce. But the test of admissibility does not tum upon 
its efïect upon the jury, but on its relevancy to the issues made by the 
charges set forth in the indictment. 

The government charged a conspiracy or combination to restrain 
Interstate commerce. A prima facie case of conspiracy was estab- 
lished. Boyle was one of the coconspirators. As the object of the con- 
spiracy, switchboards and panel boards made outside of Chicago were 
not to find a market in the city of Chicago. This object — this inter- 
férence with Interstate commerce — was to be brought about by threat- 
ened strikes, by boycotts, or by the exaction of graft to prevent strikes 
and boycotts. What more direct or immédiate restraint upon the sale 
and installation of switchboards and panel boards made outside of Chi- 
cago than a burden of $3,000, or $5,000 upon the builder who sought 
to install them? It was as eflfective a means Qf preventing their in- 
stallation in Chicago as Ihreatened strikes. The testimony was receiva- 
ble as an act of one of the coconspirators in furtherance of the object 
of the conspiracy. 

Nor does the évidence justify the claim that the $20,000 payment 
was in no way connected with the installation of switchboards or panel 
boards. The Chicago Téléphone Building was in the course of con- 
struction. The architect had specified switchboards made outside of 
Chicago. Boyle prevented the contractor from securing electricians. 
It is true the $20,000 was paid by the builder to purchase his entire 
peace but included noninterference in the installation of switchboards 
as well as noninterference in the construction of the entire building. 
The items were not separated. The $20,000 was paid by checks at va- 
rions times and with the understanding on the part of the builder that 
he could proceed without strikes or molestation. But a part of the 
considération for this payment was unquestionably the permission to 
install switchboards that the architect designated and which the builder 
preferred. 
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The court instructed the jury that the action or statements of one 
of the plaintifïs in error were net binding unless the jury found that 
a conspiracy existed. Under thèse circumstances, and for the purpose 
for which it was ofïered, this testimony was admissible. 

Other assignments of error were made which we hâve duly con- 
sidered, but they do not warrant separate considération. 

The judgment is affirmed. 



MAUJSY, CoUector, v. BOWDITCH et aL 

(Circuit Court of Appeals, First Circuit. July 2P, 1919.) 

No. 1365. 

1. Intetînal Revenue ®=19(1) — Stamp Taxes— Ceetieicates oe Stock. 

Withln War Tax Law Ort. 22, ]914, § .5, Schednle A, Imposing a stamp 
tax of 5 cents on each $100 of face value, or fraction thereof, of cer- 
tlflcates of stock Issued by any association, company, or corporation, such 
tax must be paid on certiflcates of sharea Issued by a manufacturing 
company organized in the form of a trust under the common law and 
derivlng none of Its rlghts, benefits, or qualifications from any statute, 
and vehich was not an ordinary common-law real estate trust; for, if the 
Word "association" be not broad enough to Include the coneern, it is in- 
cluded in the expression "company," while the phrase "certlflcates of 
stock" discloses no intent to exclude common-law associations or compa- 
nies, but évidences a législative purpose to impose a stamp tax on certlfl- 
cates of stock as muniments of title. 

2. Inteenal Revenue <3=3l9(l) — Stamp Taxes— Validitt. 

War Tax Law Oct. 22, 1914, § 5, Schedule A, Imposing a stamp tax of 
5 cents on each .$100 of face value, or fraction thereof, of certlflcates of 
stock Issued by any company, association, or corporation, Is not invalid 
In its application to a manufacturing company organized as a trust at 
common law, on the theory that it was inapplicable to other associations, 
for the taxes were merely on the muniments of title, and If other asso- 
ciations do not Issue such muniments of title they are therefore not tax- 
able. 

In Error to the District Court of the United States for the District 
of Massachusetts; George H. Bingham, Judge. 

Action by Charles P. Bowditch and others, trustées, againf-C John 
F, Malley, collecter. There was a judgment for plaintiffs, and de- 
fendant brings error. Reversed and remanded, with directions to 
enter judgment for défendant. 

Francis G. Goodale, Sp. Asst. U. S. Atty., of Boston, Mass. (Thom- 
as J. Boynton, U. S. Atty., of Boston, Mass., on the brief), for plain- 
tif? in error. 

Burton E. Eames, of Boston, Mass. (William C. Rice and Tyler, 
Tucker, Eames & Wright, ail of Boston, Mass., on the brief), for 
défendants in error. 

Before JOHNSON, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

©csFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 



SIO 200 FKDERAL EKPOltXKU 

BROWN, District Judge. [1] We are of the opinion that, on the 
original issue of the certificates of shares of the Pepperell Manufac- 
turing Company, a manufacturing company organized in the form 
of a trust under the common law, and deriving none of its rights, 
qualities or benefits from any statute, there was required by the 
provisions of section 5, Schedule A, of the War Tax Law, so called, 
approved October 22, 1914 (38 Stats. pt. 1, pp. 745, 753, 7B9, c. 331), 
a stamp tax of 5 cents on each $100 of face value or fraction thereof. 

By the agreement and déclaration of trust it was provided : 

"The capital of thls trust shall be seven million six hundred and sixty-elgM 
thousand dollars ($7,668,000), divided for the purpose of Issuing eertifleates 
into 76,680 ghares, of the par value of one hundred dollars ($100) each." 

There was thus provided a share capital as a basis for the issue of 
transférable certificates evidencing a proportional interest therein 
and carrying with them certain rights while the company is a going 
concern and in its winding up. 

The défendants in error, the trustées, contend that thèse certificates 
are not "certificates of stock." 

The word "stock," however, is to be interpreted in connection with 
the accompanying words of the statute, "association, company, or 
corporation." It is a term not peculiar to corporations, but a term 
equally applicable to the share capital or fund created by or in ac- 
cordance with an agreement for the formation of an unincorporated 
association or company. 

The contention of the trustées, that "législative action is essential 
to the création of 'capital stock' " is erroneous. If there is a distinc- 
tion between the "capital" and the "capital stock" of corporations, 
in that the capital stock is fixed by the charter of a corporation, but 
that the capital used in its business may be either larger or smaller, 
there may be a like distinction between the Joint stock or share cap- 
ital of a partnership or association, as fixed by the agreement of the 
partners, and the full amount of its property. Lindley on Partner- 
ship (8th Eng. Ed.) 382 et seq. 

In Bankruptcy Act Aug. 19, 1841, c. 9, § 14, 5 Stat. 448, and Act 

' March 2, 1867, c. 176, § 36, 14 Stat. 534, the term "joint stock" was 

used to describe partnership assets. Collier on Bankruptcy fllth 

Ed.) pp. 1550, 1535. In Berthold et al. v. Goldsmith, 24 How.' 541, 

16 L. Ed. 762, the term "capital stock" was used in the same sensé. 

An "association" or "company," equally with a corporation, may 
hâve a share capital distinct from its actual capital or property, ir- 
respective of whether it is formed in a state without regulaling stat- 
utes, or in a state where by statute it is regulated and given some of 
the characteristics of a corporation. The présent statute, by the use 
of the terms "association" and "company," covers th ose formed un- 
der the common law as well as those formed under or regulated by 
statute. 

It seems to us clear that the words "certificates of stock" contain 
no implication of an intent to exclude common-law associations or 
companies." 
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A certificate evidencing a transférable share or shares în the share 
capital of a manufacturing company, whether incorporated, quasi 
incorporated, or wholly unincorporated, is properly described as a 
"certificate of stock." 

By agreement the certificates in question were issued as évidence of 
shares of a fixed capital, divided into a fixed number of shares, of the 
par value of $100 each. 

We are called upon to apply a statute imposing stamp taxes on doc- 
uments of a certain class, and which assumes that thèse documents 
may be issued, not only by corporations, but by associations and 
companies. Thèse may hâve this in common — a share capital of 
fixed amount. Whether the share capital is fixed by agreement or 
under statutory authority seems immaterial, for the tax is not a fran- 
chise tax or a corporation tax, but a stamp tax or document tax. 

The différences between corporations and unincorporated associ- 
ations being considered immaterial to the imposition of a stamp tax 
on documents, the différent modes of realizing upon the shares of 
incorporated or unincorporated companies by the certificate holders 
must also be regarded as immaterial. Having that feature of re- 
semblance which the statute fixes upon as the test- of the imposition 
of a stamp tax, the différence between thèse différent bodies which 
are named in the statute has become immaterial to the question be- 
fore us. 

[2] The suggestion of constitutional difficulties in adopting the 
construction for which the collector contends, and which we think 
right, does not seem of weight. It involves "no distinction founded 
upon an immaterial différence between two kinds of partnerships," 
since the stamp tax is contingent upon the original issue of "certifi- 
cates of stock," just as a stamp tax on checks is contingent upon the 
issuing of checks. 

A stamp tax on documents discriminâtes between those who do and 
those who do not issue documents; and a distinction between unin- 
corporated companies and associations which do and those which 
do not issue certificates of shares of stock is not unreasonable, nor 
founded upon an immaterial différence between two kinds of partner- 
ships. Thomas v. United States, 192 U. S. 363, 371, 24 Sup. Ct. 305, 
48 L. Ed. 481 ; Hatch v. Reardon, 204 U. S. 152, 158, 159, 27 Sup. 
Ct. 188, 51 L. Ed. 415, 9 Ann. Cas. 736. 

The Massachusetts cases cited (Gleason v. McKay, 134 Mass. 419; 
Minot v. Winthrop, 162 Mass. 113, 38 N. E. 512, 26 L. R. A. 259; 
Opinions of Justices, 196 Mass. 603, 85 N. E. 545) in our opinion 
do not give rise to any constitutional difficulty. The opinion of Chief 
Justice Rugg (196 Mass. 619, 620, 85 N. E. 545) tends to support 
the view that the words "association" and "company" include or- 
ganizations not regulated by statute, and that a statute including thèse 
in an excise tax does not involve a discrimination founded on an im- 
material différence. 

Nor do we regard it useful to consider whether the right of the 
certificate holder or shareholder is a chose in action or in the nature 
of a chose in action, or an équitable interest in property. 
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The certificate îs but a muniment of title — documentary évidence 
of ownership — and not the share itself. 

The thing taxed is not a chose in action, though it may be évidence 
of it. In a remote sensé both a share of corporate stock and a cer- 
tificate of a share in an unincorporated company may be said to rep- 
resent an interest in property. It is equally true that both may rep- 
resent an interest in a share of a capital fixed in amount, whether fixed 
by statute or by agreement. 

In Eliot V. Freeman, 220 U. S. 178, 31 Sup. Ct. 360, 55 h. Ed. 424, 
construing the Corporation Tax I,aw (Act Aug. 5, 1909, c. 6, 36 
Stat. U), it wras held that the tax was imposed upon doing business 
in a corporate or quasi corporate capacity. But that case is clearly 
distinguishable from the présent case, since the présent statute does 
not impose a franchise tax, but imposes a stamp tax upon varions 
kinds of documents, which may be issued by companies neither in- 
corporated nor quasi incorporated, "or for or in respect of the vel- 
lum, parchment, or paper upon wrhich such instruments, matters, or 
things, or any of them are written or printed," etc. See section 5, 
38 Stat. pt. 1, p. 753. 

In interpreting the statute we find no sufficient reason for limiting 
the terms "association" and "company" to those which dérive their 
powers from législation. 

We hâve examined, also, the opinion of the Suprême Court in 
Crocker et al. v. Malley, March 17, 1919, 249 U. S. 223, 39 Sup. Ct. 
270, 63 L. Ed. 573, reversing the judgment of this court. In that case 
the Suprême Court found that — 

"The déclaration of trust on Its face Is an ordlnary real estate trust of the 
kind famlllar in Massachusetts, unless in the particular that the trustées' re- 
celpt provides that the holder has no interest In any spécifie property and 
that it purports only to déclare the holder entltled to a certain fraction of the 
net proceeds of the property when converted into cash 'and meantime to in- 
come.' " 

It was stated, however, in that case: 

"The function of the trustées Is not to manage the mills, but simply to col- 
lect the rents and Income of such property as may be In their hands," etc. 

Under the présent déclaration of trust it is provided that the name 
of the trust shall be Pepperell Manufacturing Company, and the 
trustées may be so designated, and in that name the trustées shall, so 
far as practicable, conduct the business of the trust ; that the trustées 
shall employ and use the trust property and assets in the carrying on 
of the business of manufacturing textile or other fabrics, etc. This 
is essentially différent from an ordinary real estate trust of the kind 
familiar in Massachusetts. If, under the décision of the Suprême 
Court, there may be doubt whether the term "association" is appli- 
cable, there seems no ground for serions doubt of the applicability of 
the term "company," used in the statute and made a part of the name 
and description of those persons who are to conduct the manufactur- 
ing business of the organization. 

In applying this stamp tax we find no substantial reason for a dis- 
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tinction between this textile manufacturing Company and other tex- 
tile manufacturing companies. 

The judgment of the District Court îs reversed, and the case will 
be remanded to that court, with direction to enter judgment for the 
défendant, and the plaintiff in errer recovers costs in both courts. 
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(Circuit Court of Appeals, Slxth Circuit. June 30, 1919.) 

Nos. 3269, 3270, 3282-3284. 

1. Evidence <ê=373 — Pkesumption — Perfokmance of Duty. 

A corporation which owned ail of the stock of another corporation can- 
not complain of the presumption that it duly performed its duty as to 
management. 

2. Raileoads <©=144(1) — Consolidation — Trust Funds — Identitt. 

Where a rallroad C(5mpany, which owned ail the stock of and operated 
a second company, received a sum of money on condemnation of termi- 
nal of second company, and purchased new terminal facilitles, with the 
understanding that it should take tltle In its own name, because ail of 
the property of the second company, incliiding after-acqulred property, 
was subject to mortgage, held, in view of the understanding between the 
companies, that the identlty as a trust fund of funds derived from con- 
demnation of the second company's terminal facilitles was not lost, where 
the dominant company at ail times had in its treasury a fnnd large 
enough to cover that one. 
8. Trusts <S=384 — Resulting Trust — Création. 

Where a railroad company, which owned ail the stock of and operated 
a second company, after receiving damages for condemnation of termi- 
nal property of the second company, purchased new terminal facilities, 
taking title in its own name, as the property of the second company was 
subject to a mortgage including after-acquired property, and, nelther com- 
pany havlng sufficient funds to pay outrlght for the new terminal, prop- 
erty had to be mortgaged, held that, under the clrcumstanees, a resulting 
trust in favor of the second company arose, under Burns' Ann. St. Ind. 
1914, §§ 4017, 4019. 

4. Railkoads <S=144(1) — Colsolidation — Mortgage Debt. 

Where two railroad companies, which were dominated by a thlrd, 
which owned ail of their common stock, were Consolidated, and the thlrd 
company received shares of the new company to take the place of those of 
the two constituent companies, and on the books marked ofC Indebtedness 
due it from such companies, held, in view of the fact that the two con- 
stituent companies never eamed operating expenses, that the act of the 
thlrd company was a mère caneellation, and not a payment, of debts 
which they owed it, so that, on foreclosure of a mortgage on the prop- 
erty of one of the constituent companies and reorganizatlon, the thlrd or 
dominant company could not be required to pay off mortgage on terminal 
property bought for such company, title to which was held in trust by 
the thlrd company, on the theory the caneellation of indebtedness, includ- 
ing amount of mortgage indebtedness, which constituent company, aa 
between the companies, was primarily bound to pay, was a payment. 

5. Raileoads «=5>144(1) — Consolidation — Liability foe Mortgage Debt. 

Where a dominant rallroad company, which controlled another com- 
pany, purchased terminal facilitles for It, to take the place of facilities 
which had been condemned, and took title In its own name, so that a 
mortgage on the property could be glven, the property of the subsldiary 

^EsFor otber caaes ses aame topic & KKT-NUMBER in ail Key-N umbered Dlgests & Index» 
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Company belng subject to a mortgage including after-acqulred property, 
held, that the subsidiary company was primarily llable for payment of 
debt, and, on foreclosure of mortgages on the property of both com- 
panies, the recelvers of the dominant company were entitled to relmburse- 
ment for payments it had made on the terminal property in excess of the 
funds derived from condemnatlon of property of the subsidiary company. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. HoUister, 
Judge. 

In the matter of the receivership of the Cincinnati, Hamilton & Day- 
ton Railway Company, and foreclosure proceedings against the Cin- 
cinnati, Indianapolis & Western Railroad Company. From decrees 
foreclosing mortgages and adjusting equities, the Toledo & Cincinnati 
Railroad Company appeals, as do Judson Harmon and Rufus B. Smith, 
as receivers of the Cincinnati, Hamilton & Dayton Railway Company, 
the company itself, and the Cincinnati, Indianapolis & Western Rail- 
road Company and others. Decrees and orders in part affirmed, and 
in part reversed, and causes remanded for the purpose of entering 
a modified decree. 

Prier to June 30, 1899, the Cincinnati, Hamilton & Dayton Railway Cbm- 
pany (hereafter called the G., H. & D.) owned and opéra ted a railroad from 
Cincinnati, through Hamilton, to Toledo. The Cincinnati, Hamilton & Indian- 
apolis Railway Company (hereafter called the C, H. & I.) owned the line from 
Hamilton to Indianapolis, and the Indlana, Decatur & Western (hereafter 
called the I., D. & W.) owned the line from Indianapolis to Springlield, 111. 
The C, H. & D. owned ail the stock of the C, H. & I. and the I., D. & W., and 
was actually operating thèse roads, either as lessee or as agent for the owners. 
On August 31, 1902, the C, H. & I. and the T., D. & W. were mergcd into a new 
corporation, the Cincinnati, Indianapolis & Western (hereafter called the C, 
I. & W.). The C, H. & D. likewise owned ail the stock of the C, I. & W., and 
operated that road. The C, H. & I. had been incumberod by a gênerai rail- 
road bond mortgage coverlng after acçulred property, and thèse mortgage 
bonds were taken up through a corresponding issue by the C, I. & W. Ail the 
C, H. & D. properties were likewise subject to a gênerai mortgage. In Oc- 
tolDer, 1914, foreclosure was pending in the court below of mortgages covering 
both the C, H. i& D. and tlie C, I. & W. properties. Receivers were appointed, 
and, as the resuit of thèse and other foreclosure proceedings, the two Systems 
were divorced. The C, H. & D. bondholders bought in ail the property which 
belonged to that road, and reorganlzed as the Toledo & Cincinnati Railroad 
Company (hereafter called the T. & C). The bondholders of the C, I. & W. 
purchased ail of its properties and reorganlzed as the Cincinnati, Indianapolis 
& Western Railroad Company (hereafter called the new C, I. & W.). 

Prlor to June 30, 1899, the C, H. & D. had purchased certain terminal prop- 
erty in Indianapolis, which has become known as the "bulking yards." It took 
the title thereto in its own name, and raised $60,000 of the cost by a mortgage 
thereon, given to an Insurance company, payable $2,000 per year. Thèse yards 
were for the use of that part of the C, H. & D. business which was being con- 
ducted upon the C., H. & I. tracks, and the cost thereof was, on the books of 
the C, H. & D., chargea to the C, H. & I. The légal title has never been cou- 
veyed by the 0., H. & D., excepting as it has passed by foreclosure to the T. & 

C. Pending the foreclosure proceedings, a dispute arose between the C, H. & 

D. Interests and the C, I. & W. interests as to the ownershlp of thèse yards, 
and, in the différent foreclosure decrees, the question was reserVed. November 
30, 1915, an agreement was made between the new C, I. & W., on the one slde, 
and the receivers of the C, H. & D., on behalf of themselves and the then 
about to be organlzed T. & C., by which agreement the value of the yards was 
fixed at $96,570, and it was provided that, if it should flnally be adjudged that 

'or otber cases see eame topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe»- 
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the yards belonged to the 0., H. & D. interests, they would sell the property 
to the new C, I. & W., and it would purcliase for that sum, less any payments 
which the court might find had already been made by the C, I. & W. interests. 
In settlement of ail branches of thls controversy, and as supplementary to 
the foreclosure deerees, the court below found that it had been the duty of 
the C, H. & D. to convey title to the yards upon payment to it of the cost price 
thereof ; that thls cost prlce had been fully paid; that thereupon the C, H. & 
D. should hâve conveyed the unincumbered title ; that the title should now 
be conveyed, but that, since the new C, I. & W. would be compelled to pay 
that portion of the Insurance company mortgage remaining unpaid, the new 
C, I. & W. was entitled to a money judgnient agalnst the C, H. & D. for this 
amount. EYom a deeree in accordance with thèse flndings, the matter was 
brought to thls court by flve appeals and cross-appeals. In Ko. 3282, the T. 
& 0. appeals, because the property Is taken away from it without payment; 
in No. 3283, the C, H. & D. receivers appeal, because they are not allowed to 
charge the new O., I. & W., as a condition of the transfer of the title to it, the 
amount of the sériai payments whlch they made on thls purchase-money mort- 
gage out of receivership funds while the property was under their manage- 
ment ; in No. 3284, the O., H. & D. complains of the money judgment agalnst 
it ; in No. 3269, the new C, I. & W. complains because it diû not hâve a money 
judgment agalnst the T. & C, as well as agalnst the C, H. & D., for the amount 
of thèse future payments; and, in No. 3270, the new C, I. & W. appeals, be- 
cause the receivers were not compelled to take up the remainder of the mort- 
gage, and thus convey free of incumbrance. The varlous appeals Involve 
other complaints also, but enough hâve been stated to difCerentlate. 

Morison R. Waite, of Cincinnati, Ohio., for appellants and cross- 
appellees. 

Murray Seasongood, of Cincinnati, Ohio, for appellees and cross- 
appellants. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). 1. The 
bottom question is whether there was, originally, any enforceable duty 
to convey title to the C, H. & I., and, if so, upon what condition? The 
question may be made concrète by supposing that in 1900 the C, H. 
& D. and the C, H. & I. interests had been separated, and the C, H. 
& I. had paid or offered to pay the amount which the C., H. & D. had 
invested, and thereupon had demanded a deed ; would the courts hâve 
compelled that conveyance? 

[1-3] A more detailed history of the purchase is this: In 1897, 
the C, H. & D. was operating the C, H. & I. for the account of the 
latter road. The intention had been that the relations should be those 
of lessor and lessee ; but the formai lease, which had been prepared for 
that purpose, had been abandoned before 1897. The C, H. & D. 
charged against the C, H. & I, everything expended in the opération 
or maintenance of the road, and credited to the same account ail the 
income received. A change in the grade of the city streets seriously 
impaired the value of the C, H. & I. freight terminal in Indianapolis. 
Damages on this account were finally assessed at $32,000, and this sum 
was paid to the C, H. & D. in October, 1897. This money was plain- 
ly the property of the C, H. & L, and the voucher therefor was pay- 
able to the two roads jointly; but, like ordinary operating income, it 
was taken by the C, H. & D., mingled with its own funds, and merely 
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credîted to the C, H. & I. on the gênerai book account. As soon as the 
injury to this freight terminal, from change in grade, had become im- 
minent, the responsible officers of both railroads began to look about 
for a substitute. It was found that suitable property in the vicinity 
could be purchased for an amount first estimated at about $92,000.^ 
The C, H. & I. had no funds, except its right to insist that the $32,- 
000 damages be applied to this purpose, and the C, H. & D. had none 
to spare, with which to complète the purchase. The C, H. & I. was 
incumbered by a gênerai mortgage which attached to after-acquired 
property, and it therefore could not raise the money by mortgage on 
the new yards. Accordingly it was arranged that the property should 
be purchased in the name of the C, H. & D., and that $60,000 of the 
purchase price should be procured by mortgage upon the property, 
securing 30 notes of $2,000 each, to be made by the C, H. & D. and 
indorsed by the C, H. & I., and due serially, one each year, com- 
mencing December 15, 1899. This arrangement was carried out, and 
the mortgage loan made from an insurance company, and the re- 
mainder of the price, which finally tumed out to be about $25,000, 
was paid by the C., H. & D. and charged in its gênerai account against 
the C, H. & I. 

We hâve said "Accordingly it was arranged," etc., and we think this 
is the rightful inference from the testimony, although the previous 
arrangement is chiefly evidenced by what was donc. The case is not 
the usual one where the act of one party might or might not évidence 
a previous plan between the two. The two railroads had substantially 
the same boards of directors and gênerai officers, and the same subordi- 
nate officers and employés, so far as the C, H. & I. had any of the 
latter class. The C, H. & I. did whatever the C, H. & D. directe^ 
and did nothing else. Under thèse circumstances, and in the absence 
of any tendency to fraud or unfairness practiced by the dominant cor- 
poration against the other, and in the absence of any later disclaimer of 
the rightfulness of the action, the inference is inévitable that the ac- 
tion taken nominally by one corporatron in matters affecting the in- 
terest of the other was in the exécution of their common plan. 

The statutes of Indiana, after providing that a trust shall not resuit 
merely on account of the payment, when the purchase price is paid 
by one person and the title taken in the name of another, further pro- 
vides that this prohibition of resulting trusts shall not extend to 
cases — 

"where It shall be made to appear that, by agreement and without any fraud- 
ulent intent, the party to whom the conveyance was made, or In whom the title 
shall vGst, was to hold the land or sorae interest therein in trust for the party 
paying the purchase money or some part thereof." Burns' Ann. St. Ind. 1914, 
§§ 4017, 4019. 

We hâve no hésitation in concluding that such an agreement as this 
statute mentions was hère made between thèse two railroads, so far 

iWhen the matter was closed, the amount expended was about $85,000; but 
this was the net amount, after returning to the fund about $7,000, the balance 
of an appropriation for the purchase, which had been put in the hands of the 
agent wbo bought the property. 
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as concerned the investment of the C, H. & I. money received in ex- 
change for its former terminal. Not only do the circumstances already 
mentioned point to this conclusion, but it also appears that it was the 
légal duty of the C, H. & I., under its existing mortgage, to substitute 
within the lien thereof équivalent property for any which might fall 
eut from under the mortgage, and this duty plainly rested upon the 
C, H. & D., to the extent of whatever proceeds of such lost prop- 
erty came into its hands. The C, H. & D. cannot complain of the pre- 
sumption that it performed this duty. There is also the fact that the 
property was at once listed for taxation as the property of the C, H. 
& I. and was, with everybody's consent, eut out of the property àc- 
counts of the C;, H. & D. and put into the construction account of the 
C, H. & I. 

We do not overlook the fact that the C, H. & D., during the years 
1898 and 1899, expended considerably more than $32,000 in items 
which were charged on the C, H. & I. books to its construction ac- 
count, and which, therefore, should hâve been permanent improve- 
ments. This might or might not be — according to the détails, which do 
not appear in this record — a good answer by the C, H. & D. to a claim 
that it had wrongfully appropriated this spécifie $32,000 fund; but 
it has no persuasive force in determining whether the purchase price 
of thèse yards, in excess of $60,000, should be treated as having been 
made out of the $32,000. 

The identity of the fund was not so far lost as to prevent the ap- 
plication of this theory. Hère, again, the relations between the parties 
must be remembered, and the transaction cannot be judged by the 
same standards applicable to strangers. When the money was re- 
ceived by the C, H. & D., it was not specifically paid out and applied, 
whereby it later became impossible to apply it to this purpose. There 
was already a much greater sum due as balance of account from the 
C, H. & I. to the C, H. & D. Ordinarily the receipt of this money 
would simply diminish by so much the gênerai balance; but no one 
claims that the spécifie fund could rightly be applied for that purpose. 
There is nothing to indicate that an equal or greater amount did not 
continually remain in cash in the C, H. & D. treasury, from the time 
it was received until the final payments were made on account of the 
new yards, but every reason to suppose the contrary; nor was there 
anything to prevent an understanding between the parties that the 
fund should be held by the C, H. & D. until the tjme came to use it in 
the intended way. Such an understanding, in connection with the 
constant présence in the C, H. & D. treasury of a fund large enough 
to cover this one, would sufficiently préserve the identity of the trust 
fund, under the standards which this court has approved. Brennan 
V. Tillinghast, 201 Fed. 609, 614, 120 C. C. A. 37, and cases cited; 
Southern Co. v. EHiotte, 218 Fed. 567, 571, 134 C. C. A. 295. The 
testimony is direct and undisputed that the président of the C, H. & 
D., who in fact dictated the policy of each, approved the early sugges- 
tion of a subordinate officer that this particular fund, when realized, 
should be devoted to this particular purpose. 

Nor was there such long delay in using the money as would con- 
259 F.— 52 
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vince that its identity was lost. The money was received in October, 
1897. In July, 1898, about $3,000 was paid for some rights or lands in 
connection with the new yards, and charged to "C, H. & I. Real Es- 
tate," and apparently at about the same time the sum of about $29,000 
was put in the hands of a représentative of the company for tlie pur- 
pose of buying thèse yards. Thereafter the gênerai manager of the C, 
H. & D. returned to the treasury about $7,000, entered on the books as 
"being balance lef t in his hands from a trust fund for the purchase of 
terminal property." Thèse amounts, including the refund, do not pre- 
cisely equal the $32,000; they overrun it about $1,000, but the coinci- 
dence is .sufficient, taken in connection with ail the facts, to justify the 
finding that both railroads intended to and did make this purchase 
of the new yards, to the amount of the excess over $60,000, with the 
money received from the old station, and that the title so paid for 
should be held in trust. 

[4] It follows that, at the conckision of this purchase, the C, H. & 
D. held the légal title in trust for the C, H. & I., but the title was sub- 
ject to the insurance company mortgage; and it remains to consider 
the rights and equities of the parties with regard to this incumbrance. 
In form, this was the debt of the C, H. & D., and the C, H. & I. 
was only guarantor; but the total amount of the obligation was at 
once, at the close of the fiscal year, charged on the C, H. & D. books 
to the C, H. & L, and on the C., H. & I. books was credited to the C, 
H. & D. It therefore plainly became, as between the parties, the pri- 
mary obhgation of the C, H. & I. ; and this relationship continued, 
without doubt, until August 31, 1902. In the meantime the C, H. 
& D. paid $6,000 of the principal of the mortgage. Since it had once 
charged the entire principal to the C, H. & L, as it paid thèse items 
they were not charged again; but the interest which accrued on the 
mortgage and was paid by the C, H. & D. during this interval was 
charged against the C, H. & L, thus confirming the theory that the 
duty of payment rested upon the latter road. 

On August 31, 1902, there was a consolidation of the L, D. & W. 
and the C, H. & I. into the C, I. & W., and it is claimed that, at this 
time, the C, H. & I. paid to the C, H. & D. the $56,000 which then 
remained unpaid out of the $60,000 mortgage. If this was true, the 
primary duty, as between the parties, of paying the remainder of the 
mortgage, was then transferred to, and rested upon, the C, H. & D. ; 
and the court belov adopted this theory of payment and the resulting 
rights. What was the fact as to such payment? Nobody claims that 
the C, H. & D. got any money at this time. There had been, every 
year, a déficit in the C, H. & I. opérations, and, at this date, the balance 
which was against the C, H. & L, as a debt to the C, H. & D. was 
$531,000. This gênerai balance included the $85,000 which had been 
charged as the price of tliis property, and thUs, in a very fair sensé, 
included the $54,000 which the C, H. & D. had not, as yet, paid upon the 
insurance company mortgage. The whole plan of merging the C, H. 
& I. and the L, D. & W. into the C, I. & W. was covered by the re- 
organization contract to which the C, H. & D. was a party. This con- 
tract provided that the C, H. & D., in exchange for its stock (ail the 
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Stock) and bonds in the two old companies, should receive stock and 
bonds in the new company upon a specified basis of exchange. When 
the transaction was carried out, the $531,000 indebtedness against the 
C, H. & I. and the similar debt of about $693,000 in favor of the C, H. 
& D. against the I., D. & W., were canceled. About such cancellation 
and disappearance of the indebtedness there is no question ; but wheth- 
er the debts were paid is quite another matter. 

The évidence of payment is said to be found in the entries made up- 
on the books of the three respective companies; and we hâve given 
thèse entries carefui observation. No help is to be had from the 
entries upon the C, H. & I. books. Thèse books are closed by an entry 
which is nothing but a summarized trial balance. AU the liabilities are 
set on one side and the assets on the other, and they exactly balance. 
From this it is to be assumed that the profit and loss account, which 
was one of the chief assets, was adjusted in order to make this bal- 
ance. The $531,000 debt appears in this entry as one of the liabilities, 
but there is nothing suggesting that it was paid, or even eliminated 
by a profit and loss entry ; on the contrary, it was, so far as thèse books 
go, allowed to stand as a liability. The books of the C, I. & W. are 
no more pertinent. The opening entry of the consoIidated road shows 
merely that its capital stock and bonds were issued in exchange for or 
as against the capital stock and bonds of the old railroads which were 
united. It gives no information as to this $531,000 debt, but, by its 
silence, indicates that the new road did not assume or pay this debt. 
The original entry on the C, H. & D. books is the only one giving color 
to the claim of payment. This shows only that it had carried among 
its assets the stock of the two old roads, open accounts against each 
($531,000 against the C, H. & I. and $693,000 against the I., D. & 
W.), and an account which (apparently) represented its loss on bonds 
sold ($113,000), ail carried at the aggregate value of $2,833,000, and 
that it charged thèse assets off in exchange for $7,097,000 (par value) 
of common stock in the C, I. & W. The question, therefore, is wheth- 
er it should be considered in a court of equity that the C, H. & D., 
through receivirig the common stock in the consoIidated company, ac- 
tually received money or money's worth for the $531,000, so that the 
subséquent rights of the parties would be the same as if it had been 
paid over in money, or whether this item was merely charged off and 
canceled without receiving anything substantial in exchange for it. 

Several considérations, as we think, compel the conclusion that there 
was no real payment, as distinguished from mère cancellation. The 
first is that there clearly was not, in the mind of any one, any value 
whatever in this account against a railroad which could not make op- 
erating expenses, and the cancellation of the account could not hâve 
been intended to be exchanged for anything of substantial value. The 
second is that the new common stock Ijeing received — at least as to any 
surplus above the value of the old stock surrendered — was apparently 
as worthless as the account was. The third is that the reorganization 
agreement provided that the C, H. & D. should hâve, in exdiange for 
the surrender of its stock in the old companies, precisely the total 
amount of stock in the consoIidated company which it did receive, and 
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we therefore find a careful déclaration by both parties that the new 
stock was fully paid for by the surrender of the old stock, leaving none 
of it to apply in exchange for the debt. Clearly, the new consolidated 
stock, received by the C, H. & D., had an actual value, by represent- 
ing tangible assets, no greater than the stock of the constituent com- 
panies which it surrendered in exchange. The railroad properties of 
the new company and of the old companies were identical ; the mort- 
gage indebtedness was somewhat increased; the financial condition 
was better only by reason of the disappearance of the $1,337,000 of 
the floating debt of the old companies ; and this had disappeared only 
because the C, H. & D., the sole stockholder, had charged it off. To 
say that one who holds ail the stock in a corporation, and also holds a 
debt against it, gets his debt paid by canceling it, and to say this be- 
cause his stock thereby may become salable for a larger price, is to 
State an obvious f allacy. To the extent by which the selling price actu- 
ally received, or the market selling price, is thereby increased, it would 
be true, but no further. 

Some further reasons urged that the debt should be treated as if 
actually paid we think untenable. One is that the C, H. & D. had the 
power, under the agreement, to issue the remainder of the com- 
mon stock of the C, I. & W. for the extinguishment of that road's 
floating debt ; but this never was donc. The very f act that the C, H. 
& D. did not, pursuant to this power, take stock in direct exchange for 
the $531,000, tends to show that ail parties regarded the transaction 
as the cancellation, and not as the payment, of the debt. Another rea- 
son is that the C, H. & D. agreed to sell the bonds of the C, I. & W., 
and to use the surplus, which remained after retiring the bonds of the 
old roads, in retiring the floating debts of those roads. But there never 
was any surplus; instead, there was a shortage; and, anyway, this 
debt was "retired." 

[5] However, it is not necessary to stand on the position that no 
part of the $531,000 was really paid; we are concerned only with the 
$54,000, which bas an aspect ail its own. Whether the $60,000, of 
which this was the remainder, should be charged to the C, H. & I., 
when the C, H. & D. first gave its notes for the loan, or should be 
charged from time to time as the sériai pa)mients were actually made, 
was a mère matter of bookkeeping. To create a debt to the C., H. & 
D. from the C, H. & I. therefor was not rightful, except upon the 
theory and the contingency that the notes would be paid by the C, H. 
& D. There was no fixed and certain équitable obligation, until pay- 
ment was made. Under what we hâve found the true theory of the 
rights of the parties, it was then, as between themselves, the duty of the 
C, H. & I. to pay this $54,000 to the insurance company. If this 
theory had been in the minds of the parties, and it had been understood 
that the yards belonged to the C, H. & I. or the C, I. & W., subject t» 
this mortgage, it would hâve been a strange thing for the C, H. & D. 
to shift this obligation to itself . To cancel an uncoUectible debt to help 
out a reorganization is one thing ; to agrée that the debt shall be there- 
after increased by a large amount is quite différent. We think that an 
intenl by the C, H. & D. to continue primarily liable for this $54,000 
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mortgage upon property which it did not own would be so unnatural 
that it could not be inferred, except from the plainest évidence. To 
say the least, the tendency of the évidence is the other way. We there- 
fore cannot find in this transaction any such real and substantial pay- 
ment of this sum to the C, H. & D. as put upon it the duty of paying 
the mortgage. 

Without much doubt, the actual thought of the C, H. & D. officers 
was to the contrary effect. They expected to pay this mortgage them- 
selves; but this vi'as because they thought they owned the property. 
We are now deaHng with the duties which the law will put upon them 
af ter it is determined that they did not own the property ; and, so far 
as we are concerned with their intent, it is with that intent which shall 
be imputed to them af ter they are put upon the right basis. 

From 1902 to 1913, the C, H. & D. paid the principal sum of $2,- 
000 per year, and also paid the accruing interest. The principal pay- 
ments it treated as made on its own property; the interest payments, 
apparently, were treated with référence to the value of the use of the 
property. If nothing else were involved, the C, H. & D. would be 
entitled to recover thèse payments, because they were made under a 
mistake of f act, and they inured to the benefit of the C, I. & W. ; but 
the record does not permit such recovery. The accounts and liabilities 
of the parties back and forth up to the time of the receivership neces- 
sarily involve innumerable questions not cbvered by this record. To 
open this one subject would necessitate opening many others; and, as 
to ail thèse transactions, as well as to the improvements which the C, 
H. & D. put upon the property from the time, in excess of the unex- 
pended balance of the $32,000, the parties must be left where they hâve 
left themselves. 

The situation changes, when the C, H. & D. receivers were appoint- 
ed. They took possession of the assets in aid of a foreclosure ; they 
had no right to use receivership assets of the C, H. & D. to pay the 
obligations of the C, I. & W. Under the same mistake of fact as to 
the ownership of thèse yards, the receivers paid the annual mortgage 
installments of $2,000 &ch for 1914, 1915, and 1916, and also paid 
$4,455 mortgage interest accruing during the same period. Thèse 
payments were for the benefit of the C, I. & W., most of them were 
made after this controversy had arisen, and they should be refunded 
to the receivers. The facts do not justify the collection of interest 
upon thèse payments. 

The substantial and net resuit of our conclusions is that, at the date 
when the receivers were appointed, the C, I. & W. was entitled to a 
conveyance of the yards, subject only to the payment by it of the 
principal and interest payments thereaf ter accruing upon the mortgage ; 
that it and its successor must, as a condition of receiving now the 
transfer of title, assume the obligation to make ail future payments, 
and must carry the burden of those payments which it has made, and 
refund those payments which, since that date, hâve been made by oth- 
ers. Hence it is évident that the new C, I. & W. is not entitled to 
any decree for the amount of the mortgage payments which it has 
made or may hereafter make, nor to any conveyance from the C, H. 
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& p., the receivers, or the T. & C, except conveyance of the same 
title which the C, H. & D. had originally received, free from any in- 
cumbrance or liens since placed thereon by the holder of the légal title, 
but subject to the unpaid principal and interest of the mortgage. The 
contract of November 30, 1915, contemplâtes a warranty deed only in 
case it is found that the C., H. & D. owned the yards. 

Accordingly, the decrees and orders of the court below as involved 
in appeals Nos. 3269 and 3270 will be affirmed, and as involved in Nos. 
3282, 3283, and 3284 will be reversed, and the cases will be remanded, 
for the purpose of entering a modified decree in accordance with this 
opinion. The costs in this court, of ail the appeals, will be grouped, 
and, of the total, the new C, I. & W. will pay one-half, and the receiv- 
ers will pay one-half. 



BELFI et al. V. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. June 18, 1919.) 

No. 2411. 

1. MoNOPOLiES <g=12(2) — Anti-Teust Act — Combination in Restbaint or 

Interstate Commerce. 

A combination betvveen membera of a tlle dealers' association to exclude 
trade competltors from membership and to make It Impossible for them 
to obtain tlles or tlle setters by rdfiisiii;:; to l);iy tilrs fvoin m.'imifnctnrcrs, 
most of whom are located in otlier states, who sold to snch competltors, 
and by an agreement with the tlle settlers' union that the latter would 
not allow Its members to work for nonmemberg of the association, heM 
to directly affect Interstate commerce, in violation of Sherman Anti- 
Trust Act, § 1 (Comp. St. I 8820). 

2. Criminal Law <©=910 — Eitect of Granting New Trial to Certain De- 

fendants. 

Where several persons, trled together, hâve been eonvlcted of a con- 
spiracy, the granting of a new trial to certain of the défendants, against 
whom there was no évidence, and who were not shown to hâve said or 
done anything which could be prejudicial to their codefendants, does not 
confer upon the others the right to a new trial. 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Criminal prosecution by the United States against A. P. Belfi, 
Constantine Belfi, Angelo Trevisan, and seven others. Judgment of 
conviction, and défendants bring error. Reversed as to défendants 
Trevisan and Constantine Belfi, and affirmed as to the other défend- 
ants. 

Edward J. Mingey, Frank M. Cody, and Harry M. McGaughey, ail 
of Philadelphia, Pa., for plaintifïs in error. 

G. Carroll Todd and Ernest Harvey, Asst. U. S. Attys., and Henry 
S. Mitchell, Sp. Asst. Atty. Gen., for the United States. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

WOQL,LEY, Circuit Judge. The défendants were convicted in the 
court below under an indictment preferred against them at the in- 

!^=»For other cases see Bame topic & KBT-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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stance of the United States for engaging in a conspiracy to restrain in- 
terstate trade and commerce, in violation of the act of Congress, en- 
titled, "An Act to protect trade and commerce against unlawful re- 
straints and monopolies," approved July 2, 1890 (25 Stat. 209, c. 647 
[Corap. St. § 8820]). After sentence, the défendants sued ont this writ 
of error and now raise several questions for review, the principal one 
being, whether the évidence sustains the conviction, and whether, ac- 
cordingly, the trial court erred in denying a motion to direct a verdict 
of acquittai. The détermination of this question involves another, 
which concerns the conduct of the défendants in combining as mem- 
bers of a trade association to refrain from business deahngs with oth- 
ers who deal with non-member competitors,- raising the issue, whether 
the restraint of interstate trade and commerce resulting therefrom, if 
any, was so indirect and remote as not to be within the ofïence of the 
statute. 

[1] The industry out of which this controversy arose is the tile 
industry. In it are engaged three classes of persons, tile manufactur- 
ers, tile dealers, and tile setters. The part talcen by each class is fair- 
ly indicated by its name. The business of tile dealers, as conducted 
in Philadelphia, is of a character that does not require them to keep 
tiles in stock. It consists chiefly in making bids on proposais, and, 
whentheir bids hâve been accepted and contracts hâve been entered 
into, tiles of the kinds specified are then procured from tile manu- 
facturers and are put in place by tile setters employed by the tile 
dealers. 

The défendants, who are tile dealers engaged in the retail tile busi- 
ness in Philadelphia and vicinity, had joined together and associated 
themselves in a trade organization known as the Philadelphia Tile, 
Mantel & Grate Association, ostensibly for the correction of trade 
abuses and evil practices and the promotion of sound business poli- 
cies. This association, though admittedly a trade combination, was 
not regarded by the trial court to be in and of itself a combination 
violative of the fédéral statute against unlawful restraints and monop- 
olies. The controversy, therefore, concerns not the unlawfulness 
of the combination but the unlawfulness of the conduct of some of 
its members in carrying out its conceivably lawful purposes, This 
conduct consisted, as it is alleged by the indictment, in excluding trade 
competitors from membership in the association, in the refusai of asso- 
ciation dealers to buy tiles from manufacturers that sold tiles to non- 
member dealers, and in entering into agreements with a tile setters' 
labor union, whereby association dealers obtained from the union, first, 
a préférence over non-member dealers in the employment of union tile 
setters, and, second, a promise by the union to supply no tile setters 
to tile dealers outside of the association, thereby creating a boycott 
of non-member tile dealers by making it impossible for them to get 
materials for their business and labor with which to carry it on. 

Turning to the évidence, we find that a written contract was for- 
mally entered into between the association and the union covering 
hours of labor, wage scale, and other matters not pertinent to this 
issue. It included also provisions whereby members of the association 
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agreed that they would employ none but members of the labor union, 
and the union in return agreed "that it would give préférence to re- 
quests made by association dealers for tile setters over similar requests 
made by non-member dealers. That thèse provisions were contained in 
the agreement and were carried out by the parties is conceded. The 
défendants ■ maintain, however, that this agreement and its literal 
performance constitute the whole of their conduct, and as this con- 
duct affected interstate commerce only remotely, if at ail, the trial 
court should hâve acquitted them of the charge of ofifending against 
the statute. 

If this were ail the testimony, we would hâve little difficulty in 
concurring in this view, for, manifestly, restraint of interstate com- 
merce resulting from such an agreement would not be of that di- 
rect character which the courts hâve interpreted to be within the 
meaning of the statute. But there is other testimony, which, if be- 
lieved, gives the case a différent aspect. 

It is admitted by the défendants that the association endeavored 
to Write into the contract between itself and the union a reciprocal 
provision whereby the union would agrée not to allow its members 
to work for dealers outside the association in considération of the 
undertaking of the association not to employ setters outside the 
union. To this provision, it is conceded, the union did not 'agrée 
— in writing. But it is in évidence (though denied by the défend- 
ants) that the association and the union entered into an oral con- 
tract to this effect at the same time they entered into the written 
contract. In operating under the two contracts, there is évidence 
quite sufficient for a jury to find that the association, represent- 
ing about 90 per cent, of the tile dealers, and the union, compris- 
ing nearly ail the tile setters in Philadelphia and vicinity — the lat- 
ter being described as "close to 100 per cent, organization" — so co- 
operated that non-member dealers could not employ tile setters. Be- 
ing blocked in obtaining labor, there is évidence that non-member deal- 
ers were as effectually blocked in obtaining materials for their busi- 
ness because of the endeavor by some association members to induce 
union setters, through the union, to refuse to set tiles sold by manu- 
facturers to non-member dealers, and because of the refusai of tile 
manufacturers to sell tiles to non-member dealers under the threat 
of association dealers that they would not buy tile from them if 
they sold to dealers outside the association. As ail tile manufac- 
turies in the country, save one, are located in states other than the 
State of Pennsylvania, an interférence with commerce caused by the 
refusai of tile setters to set tile and of tile manufacturers to sell 
tile is necessarily interstate in character, The jury having found 
that the défendants had by their acts restrained commerce, and 
that restraint being of commerce that was interstate in character, 
.the only question for us to décide is, whether the restraint to in- 
terstate commerce thus occasioned by the défendants, was so in- 
direct and remote that the trial judge should hâve declared as a 
matter of law that it was not such restraint as is contemplated by 
the statute. 
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The détermination of this question turns on familiar principles 
repeatedly declared by the courts and stated nowhere more clearly per- 
haps than by the Suprême Court in Hopkins v. United States, 171 U. 
S. 578, 19 Sup. Ct. 40, 43 L. Ed. 290, and Andersen v. United States, 
171 U. S. 604, 19 Sup. Ct. 50, 43 L. Ed. 300. Thèse cases are cited 
by the défendants as presenting facts analogous to the facts of this 
case, and are confidently relied upon as ruling this case on the law. 

Hopkins v. United States and Anderson v. United States were 
companion cases arising out of the manner in which business was 
conducted in the stock yards at Kansas City. The business of the 
stock yards was trànsacted by members of two exchanges and also by 
persons who were members of neither exchange. The Kansas City 
Live Stock Exchange (under considération in the Hopkins Case) was 
an association of commission merchants. The rules of this association 
forbade members buying live stock from commission merchants of 
Kansas City not members of the exchange, and forbade members 
transacting business with any person violating its rules and régulations. 
The Traders' L,ive Stock Exchange (under considération in the Ander- 
son Case) was, as its name dénotes, an association of yard traders, men 
who speculated in live stock. The articles of association of the 
Traders' Live Stock Exchange forbade its members recognizing any 
yard trader unless he was a memher of the exchange, and forbade any 
member of the exchange purchasing cattle from a commission mer- 
chant who sold or purchased cattle from any yard trader who was not 
a member of the exchange. The main différence between the two ex- 
changes was that the members of the Traders' L,ive Stock Exchange 
being traders, were themselves purchasers of cattle on the market, 
while the members of the Kansas City Live Stock Exchange were 
commission merchants who received cattle by consignment and sold 
them on commission. The purposes of the two exchanges being kin- 
dred, the Government charged that the association of commission mer- 
chants in one case and of yard traders in the other were combinations 
in restraint of Interstate trade violative of the statute. 

In each of thèse cases, the Suprême Court very carefully pointed 
out that there was no évidence of any act on the part of the défend- 
ants preventing access to the yards or preventing purchases and 
sales of cattle by anyone, other than as such sales were prevented 
by the mère refusai on the part of the défendants to do business with 
non-members in a manner violative of the rules of their respective 
exchanges, and that there was no évidence that the défendants had 
in any manner "other than by the rules mentioned hindred or impeded 
others in shipplng, trading or selling their stock, or that they had 
in any way interfered with the freedom of access to the stock yards 
of any and ail other traders and purchasers, or hindered their ob- 
taining the same facilities which were therein offered by the stock 
yards company to the défendants as members of the exchange." Aft- 
er acquitting the défendants of ail acts violative of the statute, save 
their membership in the exchanges, the court proceeded to consider 
and pass upon the articles of association by which the members of the 
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two exchanges were bound as contracts creating combinations or 
monopolies in violation of the statute. This was the single issue. 

The law of thèse cases, having to do only with the lawfulness of 
the articles of association of the two exchanges, would, we surinise, 
bear directly on the case at bar, if, as the défendants hère maintain, 
it involved nothing more than the articles of association and the 
written contract between the association and labor union. But the 
case at bar differs substantially from the cases cited, in that it con- 
tains évidence of acts on the part of some of the défendants, aside 
from subscribing the articles of association and complying with the 
written labor contract, which prevented access to the tile trade of 
Philadelphia and vicinity by tile manufacturers of distant states, 
and prevented purchases of their tiles by non-member tile dealers in 
Philadelphia, because of the penalty imposed upon tile manufacturers 
in distant states for selling to non-member dealers and of the im- 
possibility of non-member dealers getting their tiles laid by local 
union tile setters. If there had been in the Hopkins and Anderson 
Cases acts of the défendants analogous to thèse, whereby, for instance; 
the members of the two exchanges had so acted as to prevent cattle 
men in distant states from shipping cattle to Kansas City and selling 
them there, or had contracted with stock yard union laborers not to 
handle cattle consigned by non-resident cattle men to non-member 
commission merchants, or not to handle cattle sold by non-resident cat- 
tle men to non-member traders, then, we apprehend the Suprême Court 
might hâve regarded thèse cases differently and might hâve found that 
the direct, immédiate and inévitable efïect of such acts was to restrain 
commerce in cattle between the states. It is not necessary to repeat 
or review in this opinion the elaborate discussion of the law on the 
subject pursued by the Suprême Court in the opinion in the two cases 
cited. It is sufficient to say that we believe the acts charged against 
the défendants named in the judgment now under review — over 
and beyond the articles of association by which they were bound and 
the written contract with the labor union into which their association 
had entered — were such, if committed, as did hâve a direct and im- 
médiate effect upon interstate commerce in tiles, resulting in its un- 
lawful restraint. 

If, however, the Hopkins and Anderson Cases raise a valid doubt 
on this point, that doubt is assuredly set at rest by the later déci- 
sions in Montagne & Co. v. Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 
L. Ed. 608, and Eastern States Lumber Association v. United States, 
234 U. S. 600, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. A. 1915A, 788, 
in which the Hopkins and Anderson Cases are distinguished. 

In the Eastern States Lumber Association Case, the Suprême Court, 
in quoting from Gompers v. Buck Stove & Range Co., 221 U. S. 418, 
31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874, stated the 
law which we regard as applicable to this case. It is as follows : 

"It [the Sherraan Act] covered any Illégal means by which Interstate com- 
merce is restrained, whether by unlawful combinations of capital, or unlaw- 
ful combinations of labor ; and we think also whether the restraint be occa- 
sioned by unlawful contracts, trusts, poollng arrangements, blackllsts, boy- 



BELFI V. UNITED STATES 827 

(259 P.) 

cotts, coercion, threats, intimidation, and whether thèse be made effective, 
in whole or in part, by acts, words, or printed matter." 

In quoting this law from the opinion in Gompers v. Buck Stove & 
Range Co., the Suprême Court evidently regarded it as apposite to the 
case of Montagne & Co. v. Lowry, for it cited that case in conjunction 
with the quotation. The Lowry Case on the facts is singularly like the 
case at bar. In the Lowry Case, the Tile, Mantel & Grate Association 
of Cahfornia difïered from the Philadelphia Tile, Mantel & Grate As- 
sociation in the instant case chiefly in the fact that in the former case 
both résident tile dealers and non-resident tile manufacturers were 
members of the association, the tile manufacturers being bound by 
its articles not to sell tile to non-member dealers on penalty of forfeit- 
ing their membership and with it their trade; while in this case, 
non-resident tile manufacturers were not members of the associa- 
tion, yet were induced, under threats from members of the association, 
to refuse to sell tiles to non-member dealers. Non-resident tile manu- 
facturers were thus prevented or hindered, either by membership 
agreement with tile dealers in one instance or by threats made by tile 
dealers in the other, from selling tiles to any dealers outside the as- 
sociation. The eflfect on interstate commerce was precisely the same 
in both instances. 

Reviewing the évidence in this case in the light of the law de- 
clared by the décisions of the Suprême Court, we cannot find that 
the trial judge committed error in submitting the case to the jury. 

Judgment was entered on verdict against ail défendants, twenty- 
one in number. In the theory or in the strategy of their défense 
at the trial, the défendants did not make separate défenses, but join- 
ed in a manner that indicated their willingness to stand or fall to- 
gether. In conséquence, the trial judge in his charge treated the 
défendants generally, not individually. After conviction, ail join- 
ed in a motion for a new trial, and at the argument, each défend- 
ant urged his separate ground, which, in some instances, was just 
such a défense as he separately could hâve made at the trial. As it 
was not charged that the association was in and of itself an unlaw- 
ful combination, the trial judge found on the motion for a new trial 
that there was only slight évidence beyond that of membership in the 
association against eleven of the défendants. To thèse défendants 
he granted a new trial, and entered judgment on the verdict against 
the remaining ten. From this action of the trial judge in granting 
the motion for a new trial as to some défendants and denying it as 
to others, the défendants, whose motion was refused and who are in 
this court on writ of error, raised two questions at the argument 
outside the assignments of error. 

The first question has to do with the correctness of the judge's 
sélection of défendants to be awarded a new trial on the ground of 
insufïïcient évidence to sustain the verdict as to them. Certain 
of the plaintiffs in error contend that with respect to them also there 
was a like lack of évidence. As the action of the trial judge in grant- 
ing the motion with respect to some of the défendants was not op- 
posed by the Government — indeed, the Government assisted the judge 
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in separating the défendants — we feel that we should follow the prin- 
ciple on which he acted by inquiring into the évidence and discovering 
whether there were others against whom there was the same lack of 
évidence as against those granted a new trial, being particular, how- 
ever, to avoid even the appearance of recognizing a right in an aggriev- 
ed party to assign as error the ruling of a trial judge on a motion for 
a new trial. As we cannot very well décline to do what the trial 
judge did in separating the défendants against whom there was not 
sufficient évidence to sustain the conviction from those against whom 
there was sufficient évidence, we hâve of our own motion given this 
aspect of the case carefui considération and are of opinion that Angelo 
Trevisan and Constantine Belfi should hâve been included in the group 
awarded a new trial. 

[2] The other question arising out of the action of the trial judge 
on the motion for a new trial was not presented to him and was raised 
for the fîrst time at the argument on this writ of error, without an 
assignment of error. It is : Whether the judgraent should be reversed 
against the défendants embraced in it, on the ground that, where sev- 
eral persons hâve been convicted of a conspiracy, a new trial cannot be 
granted to some of the conspirators without granting it to ail. 

It should be noted on the threshold of this discussion that this 
contention was not addressed to the trial judge and that no excep- 
tion was taken to his action in granting a new trial to some of the 
défendants. If the action of the trial judge were error, he should 
hâve been apprised of his error when he committed it and he should 
hâve been afforded an opportunity to correct it by an appropriate ex- 
ception seasonably made. United States v. United States Fidelity 
Co., 236 U. S. 512, 529, 35 Sup. Ct. 298, 59 L. Ed. 696; Guerini Stone 
Co. V. Carlin Construction Co., 248 U. S. 334, 348, 39 Sup. Ct. 102, 
63 h. Ed. 275; Fillippon v. Albion Vcin Slate Ce, 250 U. S. 76, 

39 Sup. Ct. 435, 63 L. Ed. . Counsel for the défendants did not 

do this for several conceivable reasons. They might not hâve no- 
ticed the alleged error; or noticing it, they might not hâve cared to 
take the risk of the trial judge refusing the motion as to ail défend- 
ants, which the trial judge might properly hâve done in view of the 
position which the défendants took at the trial of standing or falling 
together ; or they might not hâve desired to lose the advantage of the 
clearly indicated inclination of the judge to résolve doubts as to the 
évidence in favor of certain of the défendants when its insufficiency 
was debatable. Ordinarily we would require the parties to abide the 
conséquences of their manœuvre, but as this is a criminal case, with 
ail the implications and conséquences of cases of that class, we hâve 
of our own motion given this question considération and shall dis- 
pose of it as though it were properly before us. 

Counsel for the défendants who were denied a new trial rely on 
Commonwealth v. McGowan, 2 Parsons' Selected Equity Cases, 341, to 
sustain their position. We hâve not had access to the volume in which 
this case is reported, but, from the part of the opinion which counsel 
hâve quoted at length, it is quite clear that the rule applied in that 
case is not applicable to this case. The basis of that décision seems 
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to be, that when a conspiracy has been proven, what one of the con- 
spirators said or did is regarded as évidence against the others, and 
that, as the court carmot know the bearing which the évidence of words 
and acts of one might hâve had in procuring the conviction of the 
others, a new trial, if granted, should be granted to ail. But when, 
as in this case, there is no évidence at ail to connect some of the 
défendants with the conspiracy and there is évidence to connect others, 
and when, as in this case, there is no évidence that those who were 
granted a new trial said or did a single thing that could implicate 
those who were not granted a new trial, it is not reasonable to assume 
that the lack of évidence to convict those granted a new trial could 
in some conceivable way hâve contributed to the conviction of the 
others. The only évidence introduced to connect those who were 
granted a new trial with the conspiracy was their membership in the 
association and their présence at the meetings. As they spoke no 
words and did no acts to implicate themseîves, manifestly, they could 
not bave implicated the others. The question which confronted the 
trial judge on the application for a new trial was, whether there was 
évidence which would sustain the conviction against ail. As to cer- 
tain named défendants he found the évidence insufficient. While the 
same évidence showed that the remaining défendants were similarly 
members of the association and présent at its meetings, there was ad- 
ditional and cogent évidence that they were actors in the conspiracy 
and were the ones who had violated the statute. If the situation had 
been reversed, and a new trial had been granted those who were re- 
fused a new trial and a new trial had been denied those who were 
granted a new trial, then, there would perhaps be merit in the de- 
fendant's contention, for then it could be said that the évidence of 
the sayings and doings of the actors thus granted a new trial may 
hâve been the very évidence on which those who were denied a new 
trial were convicted. 

The rule of law on which counsel for the défendants rely, namely, 
that, "where two or more persons hâve been convicted of a conspiracy, 
it is not possible to grant a new trial as to one and not as to the others," 
for which they find support in the opinion of the cited case, cannot 
be the gênerai rule applicable to ail cases without regard to their 
circumstances. In fact, such a rule, gênerai and applicable to ail 
cases, is not supported by authority. In United States v. Cohn, 
128 Fed. 615 (C. C. S. D. N. Y.), one Cohn and one Brown— there hav- 
ing been a severance as to Rosenthal, the other alleged conspirator — 
were convicted of a conspiracy to defraud the United States in re- 
spect to import duties. Each défendant moved for a new trial. The 
motion was allowed Cohn and denied Brown. In disposing of the 
motion Judge Thomas (128 Fed. 626) said: 

"Upon the authority of Reglna v. Gompertz, 6 Pa. Law J. 377, Common- 
wealth V. McGowan, 2 Par. Kquity Cas. 341, and Dutcher v. State, 16 Neb. 
80, 19 N. W. 612, it is urged by counsel for Brown that a new trial for Cohn 
must resuit in a new trial for Brown. Thèse cases do not seem in point. Cohn 
Is granted a new trial because no cause of action was proved against him, and 
the indictment should hâve been dlsmissed as to him by the court Had such 
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dismissal been ordered, nevertheless Brown's case could hâve been submltted 
to the jury." 

This ruling was expressly affirmed by the Circuit Court of Appeals 
for the Second Circuit (Browne v. United vStates, 145 Fed. 1, 16 C. C. 
A. 31) ; Judge I^acombe saying (145 Fed. 13, 76 C. C. A. 43) : 

"There was no error In refusing a new trial to Brown, and at the same tlme 
granting one to C!ohn, The évidence certainly showed that more than one 
person participated In the corrupt imderstanding; that some one, who had 
power and authority to manipulate the involces of A. S. Rosenthal & Co. and 
fill them with false statements, had consplred with the indivldual who was 
to pass upon those Involces. It might hâve been Cohn, or Rosenthal, or both, 
or one of them with the guilty assistance of others, and we fall to see how 
the flnding of the court that the évidence was not snfflcient to identlfy Cohn 
as the guilty party changes the situation. The évidence certainly warranted 
a verdict that Brown consplred with one or more persons, unnamed or un- 
known, who were to prépare false involces, to defraud the United States." 

A certiorari in that case was denied by the Suprême Court (200 U. 
S. 618, 26 Sup. Ct. 755, 50 Iv. Ed. 623). We can see no distinction be- 
tween the case at bar and the Cohn Case. 

Our conclusion, therefore, is, both on reason and authority, that 
the granting of a new trial to certain of the défendants in this case 
does not confer upon the others a right to a new trial. 

We direct that the judgment below be affirmed with costs as to ail 
défendants except Angelo Trevisan and Constantine Belfi, and as to 
them the judgment be reversed with their costs and a new trial granted. 



NATIONAL TRUST & CREDIT CO. v. F. H. OBCUTT & SON CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. April 2, 1919. Rehearing Denied 

May 15, 1919.) 

No. 2662. 

1. Sales ®=>6 — Construction — Contract for Loans ok Sales of Accounts. 

A contract under whlch a mercantile company assigned accounts 
against its customers, which It guaranteed to the other party, which 
advanced a stated per cent, of their face value, collected the same, and, 
after deducting the advance, expenses, and an agreed charge, retumed 
the balance to the company under the law of Illinois and of the fédéral 
courts, is a loan contract, and not one for the sale and purchase of the 
accounts. 

2. COBPOBATIONS <g=»487(l) — CONTBACTS ULTBA VIBES. 

A contract by défendant coriroration to lend money to complainant, 
whlch défendant was without charter power to make, Is void, and neither 
party can enforce it or predlcate upon It any right of recovery. 

3. Account ©=»! — Gbounds ïoe Accountinq — Teansaotions Undbb Void 

conteact. 

An accountlng may be had based upon a séries of transactions be- 
tween the parties, although they took place under a contract which was 
void for want of power in one party to make it. 

4. UsuKT ®=>102{1) — RacovEBT oF UsuEY Paid — Kffect or Sbttlement. 

Under the law of Illinois, as by the gênerai law, transactions talnted 
with usury, but which hâve been . deflnitely settled and closed as between 

^ssFor other cases seé same toplo & KET-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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the parties, cannot thereafter be made the subject of recorery or account- 
ing respeeting the usurious Interest paid. 
5. Account ©==>! — Accountino — Separate Transactions. 

Where complainant from tiine to time assigned accounts receivable to 
défendant pursuant to a contract void for want of power in défendant to 
enter into it, but under wbicli complainant received an advance on the 
accounts received at any one time, and on their collection received back 
the balance above the advance less certain charges, each of such transac- 
tions was separate, and when so closed was settled Independently of the 
others, and not subject to a future accounting. 
Evan A. Evans, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by the F. H. Orcutt & Son Company, and David D. Miller 
and William A. Maurer, as trustées for the creditors of the F. H. 
Orcutt & Son Company, against the National Trust & Crédit Com- 
pany. Decree for complainants, and défendant appeals. Reversed. 

John W. Creekmur and Donald J. De Wolfe, both of Chicago, 111., 
for appellant. 

William S. Oppenheim, of Chicago, 111., for appellees. 

Before BAKER, AESCHULER, and EVANS, Circuit Judges. 

AIvSCHULER, Circuit Judge. [1] Appellant, a business corpo- 
ration organized under the gênerai incorporation laws of Illinois, for 
the purpose inter alla of purchasing accounts receivable, made a writ- 
ten agreement at Chicago, May 26, 1910, with appellee F. H. Orcutt 
& Son Company (referred to herein as the Company), a Nebraska 
Wholesale merchandising corporation, the gênerai purport of which is 
that thereafter the Company might sell and duly assign to appellant 
such of the Company's customers' current accounts as it desired so 
to dispose of, and that appellant should upon such of the accounts as 
it approved at once pay the Company about 80 per cent, of the face 
thereof ; that the Company as agent for appellant should receive from 
the customers the remittances for the accounts, and as received send 
them to appellant, which was given power of attorney to indorse 
them ; whereupon appellant should deduct therefrom its first advance, 
its own charges, and whatever if any expense it had incurred, and 
remit the rest to the Company as payment of the balance of purchase 
price of such accounts. The Company guaranteed the payment of 
ail the accounts, and agreed to pay appellant within five days after 
notice of default the face value of defaulted accounts. 

Upon the exécution of the contract dealings between the parties, 
substantially on the plan outlined in the contract, commenced, and 
actively continued for over two years, covering hundreds of separate 
accounts aggregating in face value nearly half a million dollars. In 
1912 the Company became deeply involved, and the number of ac- 
counts grew less, and in September appellant terminated the Com- 
pany's agency to coUect assigned accounts and itself proceeded to col- 
lect them. In December the Company, with the consent of ail the 

^c»For other cases see same toplc & KBY-NDMBER in ail Key-Numbered Digests & Indexes 
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creditors (except appellant), made a gênerai assignment for the ben- 
efit of its creditors, and there then remained unpaid of previously 
assigned accounts somewhat over $75,000, which appellant was under- 
taking itself to collect. Where remittances came to the trustées they 
sent them to appellant. 

The amounts which appellant retained ostensibly as the profits in 
the transactions exceeded the maximum which under the interest 
laws of Illinois may be taken as interest on loans. The bill herein, 
filed May 13, 1914, by the Company and its trustées, is predicated 
on the cïaim that thèse transactions between the parties, while pur- 
porting to be sales of accounts, were in fact loans frora appellant to 
the Company; that the interest on such loans which appellant really 
contracted to receive, and did receive, was usurious; and that ap- 
pellant should be required to account for ail such usurious payments 
of interest beyond the Illinois noncontract rate of 5 per cent, per 
annum. An amendment to the bill set up the additional claim that 
appellant had no charter power to make loans, and that as a loaning 
agreement the contract was unlawful and void, but did not aflfect 
the relief demanded in the bill. 

Upon this basis accounting was ordered, resulting in a decree against 
appellant for $17,353.38, after allowing it varions items for service 
and expense in the collection of certain of the later assigned accounts. 

Appellant contends that the contract was one of sale and not of 
loan, wherefore the transactions were within appellant's charter pow- 
ers, and were not subject to the complaint of usury ; and that in any 
event many, or most, of the transactions were, as between the parties 
thereto, settled and closed, and were not properly subject to be re- 
opened for inclusion in the accounting. 

The contract hère is in ail essentials like those which the fédéral 
and the Illinois courts hâve held to be in fact loaning contracts, and 
not contracts for sale of accounts as on the face they purport to be, 
and the transactions under them to be loans and not sales. Mer- 
cantile Trust Co. v. Kastor, 273 111. 332, 112 N. E. 988; Dorothy v. 
Commonwealth Co., 278 111. 629, 116 N. E. 143; Home Bond Co. v. 
McChesney, Trustée, 239 U. S. 568, 36 Sup. Ct. 170, 60 L. Ed. 444; 
In re Grand Union Co., 219 Fed. 353, 135 C. C. A. 237. The con- 
tract in question must therefore be regarded as if loans, and not sales, 
were its subject-matter. But, appellant being organized under the 
gênerai incorporation act of the state of Illinois, it concededly fol- 
lows that it had no power under its charter to engage in the loaning 
business, and that its loaning transactions are, as such, ultra vires 
and void. Mercantile Trust Co. v. Kastor, supra; Calumet, etc.. Dock 
Co. V. Conklin, 273 111. 318, 112 N. E. 982, L. R. A. 1917B, 814; 
North Avenue Building & Loan Association v. Huber, 270 111. 75, 110 
N. E. 312, Ann. Cas. 191 7B, 587; Central Transp. Co. v. Pullman's 
Car Co., 139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55. 

[2] Holding, as we do, that the real transaction between thèse par- 
ties was intended to be, and was in fact, for loans of money and not 
sales of accounts, and that appellant had not the légal capacity to 
enter into such transactions, the contract had no validity whatever, 
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and neither party could enforce it, nor predicate upon it any right of 
recovery. 

[3, 4] Accounting upon the long séries of transactions between 
thèse parties is permissible, not because of the void contractual re- 
lation, but because of what the parties actually did in the course of 
their dealings. But, in so far as the accounting was had upon tlie 
theory that the profits which appellant took for the making of loans 
were larger than the maximum interest rate allowed by the Illinois 
statutes, it must be said that under the law of Illinois transactions 
tainted with usury, but which hâve nevertheless been definitely set- 
tled and closed as between the parties thereto, cannot thereafter be 
made the subject of a recovery or accounting for the usurious in- 
terest payments. Dorothv v. Commonwealth Co., supra; Richter v. 
Burdock, 257 111. 410, lÔO N. E. 1063; Lake v. Brown, 116 111. 83, 
4 N. E. 773 ; Riddle v. Rosenfeld, 103 111. 600. This is likewise the 
law generally respecting recovery and accounting for transactions had 
pursuant to contracts void only for lack of power to enter into them. 
In Central Transp. Co. v. Pullman's Car Co., 139 U. S. 24, 11 Sup. 
Ct. 478, 35 L. Ed. 55, recovery was sought of rent specified to be 
paid by the Pullman Company under a lease to it of the cars of 
another sleeping car company. The court held that the lease was 
one which the parties to it had not the power to make, and that it was 
"wholly void and of no effect," and recovery under the lease was 
denied. But in a subséquent action, involving accounting between the 
same parties, respecting the same property, and under the same pur- 
ported leasing contract, the same court, adhering to its previous con- 
clusion of the invalidity and unlawfulness of the lease, said, respect- 
ing demand for accounting for the rents paid : 

"During the fifteen years elapsing from 1870 to 1885 no violation of the 
terms of the lease by elther party is complained of, and we think the whole 
transaction between the parties diirlng those fifteen years must be treated as 
closed, so that no examination should be made in regard to anything that hap- 
pened within that time." Pullman's Car Co. v. Central Transp. Co., 171 U. S. 
138, 18 Sup. Ct. 808, 43 L,. Ed. 108. 

See, also, St. Louis R. R. v. Terre Haute R. R., 145 U. S. 393, 
12 Sup. Ct. 953, 36 L. Ed. 748; Spring Co. v. Knowlton, 103 U. S'.' 
49, 26 E. Ed. 347 ; Thomas v. Railroad Co., 101 U. S. 71, 25 L- 
Ed. 950; Thomas v. City of Richmond, 12 Wall. 349, 20 E. Ed. 
453 ; Leigh v. American Brake-Beam Co., 205 111. 147, 68 N. E. 713. 

[5] The executed agreement hère merely set out the basis for fu- 
ture dealings of the parties. If, after its exécution, the Company had 
sent no accounts to appellant, that would hâve been the end of the 
business, for the contract distinctly states that the Company was not 
obligated to sell any accounts. While the contract, treated as a loan- 
ing agreement, is void, yet, in order to arrive at an understanding 
of what the parties actually did, it is proper and well to know what 
they mutually purported or intended to do, and resort may be had to 
anything that will throw light thereon — even for such purpose to 
the contract itself, however void as an obligation. What they ac- 
tually did, viewed in the light of what they intended to do, must de- 
259 F.— 53 
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termine what, if any, of their many transactions were closed and 
settled. For such closure and settlement no particular form or cere- 
mony was necessary. Receipts need not be passed nor formai décla- 
ration made. If the fair and reasonable déduction from the acts and 
conduct of the parties is that certain of their transactions were as 
between them closed and settled, they are closed and settled accord- 
ingly. The évidence bearing upon this subject is practically undis- 
outed, the question being as to the légal efïect to be given it. 

After the exécution of the contract the Company at once began 
sending accounts to appellant, each time making formai written as- 
signment of the accounts sent. They were sent at first as often as 
once a week, and thereafter more frequently — as often as daily ; but 
for some months prior to the end of the business the volume was much 
less. In each instance appellant paid (on the purported purchase 
price therefor) approximately 80 per cent, of the face of the ac- 
counts sent, and remitted the balance, less its charges, after the cus- 
tomer had fully paid the account, rendering an account of the full 
transaction. The accounts were practically ail 60-day accounts, and, 
if not paid when due, the Company generally sent appellant check 
for the full amount of the unpaid account, and appellant would 
promptly settle with them for the amount withheld on the purported 
purchase price. Sometimes instead of cash they would send another 
account in the place of the one past due. 

It is apparent that when ail of the accounts upon which a particular 
advance had been made by appellant were settled by the customers, 
and the retained 20 per cent, adjusted between appellant and the 
Company, such transaction, be it sale, loan, or advance, was, as 
between thèse parties, considered whoUy closed and settled. The 
testimony of the Orcutts is illuminating and convincing not only as 
to what the parties actually did, but also as to their intention and 
State of mind with respect to the closing of transactions. Louis Or- 
cutt, the secretary, testified: 

"When thèse varlous accounts were paid, the checks or remlttance came to 
the F. H. Orcutt & Son Company, and we then transmltted that check in its 
original to the National Trust & Crédit Company. That was the gênerai prac- 
tiee. When they received the check they coUected it through their bank, and 
then remitted to us 20 per cent, whlch they had withheld. That item was then 
closed and settled. At the time that second payment of 20 per cent, was made 
to us a sheet or document showlng what accounts were thereby fully paid was 
sent us. I thlnk it was called a remlttance sheet. This remlttance sheet re- 
ferred to the account, and by référence to our books as to this account and by 
référence to the check we could see whether or not they had paid the entire 
price for the account I always checked that up to be sure that they were 
right. I found them always right. The second payment of the account, which 
amounted to 20 per cent, of the face of the account less certain déductions that 
may hâve been made by the customers, was alwnys made shortly after the ac- 
count itself was paid. They were always absolutely correct in ail of their 
deallngs until the fall of 1912. • • • As to the accounts which had been 
paid up to September, 1912, the 20 per cent, referred to had been fully taken 
care of by the remlttance sheets and the checks aecompanylng the same, ex- 
cept some on which there was a différence of opinion as to the amount due 
them. I mean that they were ail taken care of, that the 20 per cents, were ail 
paid except some few individual items. * • • There was an occasional 
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mlstake In thelr office as to matters of déduction. Oecasionally Items would 
creep up which I do not think were just under the contraet. TJp to Septemtier 
1, 1912, thèse were invariably adjusted. AH the questions which the National 
Trust & Crédit Company raised were taken eare of between us and thelr com- 
pany by their auditors. But some questions that I raised were settled direct- 
ly by correspondenee." 

It appetti's that on past-due accounts appellant charged the Com- 
pany additionally at the rate of 1 per cent, per month, and Orcutt 
said: 

"As a matter of protection we took up ail accounts that had passed thelr 
net due dates ; that we sent them our check nearly every day for more or less 
of an account. » * * ïhey were always for the full face value. * * • 
The National Trust & Crédit Company upon recelpt of thls check would re- 
celve them as any other checks received In settlement of an account; that is, 
they retained 20 per cent, margln plus or less the discount, as the case mlght 
be. That was the usual practlce In our deallngs for two and a half years or 
more. * • * i remember one of the représentatives of the National Trust 
& Crédit Company was at our place several times In the fall of 1912. He was 
there early in Septeniber, and we rnade settlement with him for ail of the de- 
linquent accounts." 

Of thèse same matters F. H. Orcutt, presfdent of the Company, 
testified : 

"Continued to deal wlth the National Trust & Crédit Company from the lat- 
ter part of May, 1910, untU September or October, 1912. During that time we 
sent them our bills receivable and received back their checks very promptly. 
We received 77 per cent, of the face of the bllls receivable. We found ail our 
bllls 60-day paper, so we settled it on one proposition, 77 per cent. It was 
ail 60-day paper. As we went along we received statementa from the National 
Trust & Crédit Company. We checked thèse over and flled them away, I 
suppose. * * « When we first began doing business wlth the National 
Trust & Crédit Company we assigned accounts to them about once a week. 
Later we assigned accounts more frequently, sometlraes every day. The set- 
tlements were made on the accounts which were not paid by the debtors when 
the audltor came around. He would fix them up and we would give hlm a check 
In full. We would give hlm a check for the face of the amount. ♦ ♦ • I let 
go of the affairs of the Company just before Thanksgiving, 1912, and turned It 
over to Mr. Miller. He Is now one of the trustées. The business wa.s in Mr. 
Miller's charge at that time. Mr. Miller was one of the flve direetors of the 
Company at the time this contraet was made with the National Trust & Crédit 
Company and continued active in the affairs of the Company ever since. Up 
to the time I let go of tlie business there had been practically no dispute be- 
tween us and the National Trust & Crédit Company. They had paid us ail 
the moneys for ail thèse accounts and made settlement for every account. 
Bverything had been satisfactory up to that time, or reasonably so. They 
stlU had a large number of accounts which had not been settled for when I 
let go of the business. * * • We foUowed this matter up with very great 
eare, and I think we got ail of our money as fast as It became due." 

It is évident that toward the end, when the Orcutt corporation was 
in deep water, there was considerably more trouble with the assigned 
accounts. In September appellant itself began collecting the accounts 
from the customers, who up to that time had not been informed of 
appellant's relation to them. 

If, as between thèse parties, a settlement was effected on the basis 
of the transaction being sales, the fact that they were loans, and not 
sales, would not unsettle what had been theretolore in good faith set- 
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tled. If the first transaction under the contract had been the only one, 
and the advance, collection of account, remittance, and disposition of 
the 20 per cent, had been made just as was donc, and if then four 
years had passed before suit was brought to recover alleged usurious 
interest payments, it is scarcely conceivable that there would be diffî- 
culty in cOncluding that such transaction had been by the parties long 
settled and closed. No différent rule should be applied if such first 
transaction had been followed by many others similar in kind. Ad- 
vances and remittances were never gênerai or "on account," but 
always bore direct relation to particular transactions and accounts, 
to which they were exclusively applicable." 

From this évidence of appellee Company's officers, wholly apart 
from the contract itself, we cannot avoid the conclusion that very 
many of thèse transactions, particularly those in the earlier part of 
the séries, if treated as loans, were fully repaid long before the be- 
ginning of this suit, and were deemed by the parties, as in fact they 
were, closed, settled, and ended. They were in respect to matters 
which involved no moral turpitude, the contract being void merely be- 
cause of the légal incapacity of one of the parties to enter into it. "Leigh 
V. American Brake-Beam Co., 205 111. 147, 68 N. E. 713. If, as Louis 
Orcutt testified, prior to the fall of 1912 the "20 per cents" were ail 
settled, it foUows that the accounts out of which they grew were set- 
tled, and that the several advances to the Company made on the 
basis of the accounts out of which the "20 per cents" arose were 
perforée likewise settled and ended. If the transactions were sales as 
purported, the settlement of the "20 per cents" completed payment 
of the purchase price; if loans, or mère advances, the settlement of 
the "20 per cents" indicates that the loans or advances were fully 
repaid. Ail the transactions which at the beginning of the suit were 
so disposed of should hâve been excluded from the accounting. 

The varions individual accounts purporting to hâve been sold to 
appellant are not to be regarded as each of them constituting a sep- 
arate transaction, but each payment or advance made by appellant 
upon the strength of accounts which were sent on by the Company 
as the purported basis for such particular payment or advance by 
appellant should be considered as constituting a separate transac- 
tion, and to be regarded as closed and settled if and when ail the 
accounts included in any such transaction hâve been fully paid and 
accounted for, or otherwise finally disposed of between appellant and 
appellee, so that at the time of the beginning of the suit (or the earlier 
répudiation by appellee of the purported contract, if this appear) 
nothing further remained to be done as between thèse parties re- 
specting any one or more of the accounts included or involved in such 
separate transaction as herein defîned. 

The decree of the District Courf is reversed, with direction to 
restate the account, and exclude therefrom ail items which, under the 
foregoing views, were closed and settled. 

EVAN A. EVANS, Circuit Judge (dissenting). I am unable to 
agrée with the conclusions reached by the majority of the court. 
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With the conclusion that the agreement under considération was 
in fact a loan agreement I fully agrée. Home Bond Co. v. McChes- 
ney, 239 U. S. 569, 36 Sup. Ct. 170, 60 L. Ed. 444. That it was be- 
yond the corporate powers of the National Trust & Crédit Company 
to loan money is conceded. That such a contract is therefore void 
under the laws of Illinois is also well established. Mercantile Trust 
Co. V. Kastor, 273 111. 332, 112 N. E. 988; Central Transportation 
Co. V. Pullman Palace Car Co,, 139 U. S. 24, 11 Sup. Ct. 478, 35 
L. Ed. 55. It follows, therefore, that the decree should be affirmed 
unless (as the majority of the court concludes) certain of the trans- 
actions were "closed." 

It appears that outstanding accounts aggregating some $76,000 
were in appellant's possession and given to secure unpaid obligations 
when the voluntary assignment occurred. Ail the loans and payments 
were made pursuant to the terms of the void contract. The excessive 
interest items as well as the so-called service charges were paid by the 
borrower upon the theory that a valid contract between the parties 
called for such payments. If we eliminate from the parties' trans- 
actions the contract and its influence upon the parties, there is nothing 
left but a few cash items on the side of the loaner and many smaller 
items of cash credited to the borrower. The sum totals cannot be 
made to balance, collectively or otherwise. A so-called closed or 
balanced account is spelled out of the record only by giving appel- 
Jant crédit for its 1 per cent, per month interest and allowing its 
expansé and service charges — ail as provfded in the contract. 

Such a settlement as furnished the basis for appellant's claim of 
a closed account was nothing but a ratification of the void contract. 
And it is thoroughly established that any contract malum in se is 
incapable of ratification. Westerlund v. Bear Mining Co., 203 Fed. 
599, 612, 121 C. C. A. 627. 

My conclusion is strengthened by the fact that the parties made 
a contract in writing before any moneys were advanced by appellant. 
In fact, the subséquent dealings were not separate and independent 
transactions, but were the fulfillment of the written contract referred 
to. This contract required appellant to "buy from said first party ail 
acceptable accounts tendered jt * * * and pay therefor the face 
value thereof, less the following discounts," etc. Ail the dealings 
between the parties were pursuant to this one illégal contract. Mon- 
eys may hâve been advanced at différent times, and certain payments 
on the moneys thus advanced may hâve been made at otlier dates, 
but nevertheless ail subséquent transactions of bothf parties were 
referable to this contract and determined by it. 

Moreover, this is a suit in equity. Appellant bas avoided the fuU 
conséquences of its transaction because it is in a court of equity. Ap- 
pellant saw fit to enter into a contract prohibited under the laws of 
the State of Illinois and in violation of its powers under its charter. 
Not satisfied with avoiding the full penalties that might resuit from 
its embarrassing position, it asks this court of equity that has required 
the borrower to repay ail moneys borrowed together with légal in- 
terest to go one step further. It prays for the allowance of excessive 
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interest and illégal charges. Seeking equity, appellant should do 
equity. Obtaining relief from the unfortunate position in which 
it has found itself, due to its illégal contract, it should offer to, and, 
if its consent be not forthcoming, be compelled to do equity. Equity 
is donc only when the debtor pays back to the créditer under this 
one single written contract ail moneys by it paid, together with in- 
terest thereon. The créditer does equity only when it repays to the 
borrower or gives to the borrower crédit for the usurious and ex- 
cessive sums taken by it under and by virtue of this illégal contract. 
Mercantile Trust Co. v. Kastor, supra. 

Nor is this conclusion out of harmony with that reached in PuU- 
man's Palace Car Co. v. Central Transportation Co., 171 U. S. 138, 
18 Sup. Ct. 808, 43 L. Ed. 108. In that case a closed transaction was 
assumed. The court considered the question of its effect. Hère I 
fail to find the facts showing that accounts were "closed." 

Again, to hold otherwi.se it seenis to me would defeat the plain 
purpose of the statute of the state of Illinois, long expressive of the 
public policy of that commonwealth. For if an illégal contract can 
be purged of its illegality by the simple device of drawing a new 
contract, thereby "closing" the- old one, a simple and satisfactory plan 
has been provided for corporations to engage in a forbidden business. 
Likewise the worries of the usurer are over, for a simple and effec- 
tive way has been provided whereby he can retain his excessive in- 
terest. 



OWENS BOTTLE-MACH. CO. v. KANAWHA BANKING & TRUST CO. 

(Circuit Court of Appeals, Fourth Circuit. April 1, 1919.) 

No. 1688. 

1. Principal and Aqknt <S=>123(12) — Authoeity of Agent — Guabaniiein» 

Debt or Anotheb. 

Evidence Jield insufflclent to estaWish authority of an agent to bind liis 
principal by guaranteeing payment of the note of anotlier. 

2. Principal and Agent <S=»190(1) — Actions Against Principal — Proof of 

Agent's Authority. 

In an action against a principal In respect of an act of an alleged agent, 
the burden is on plaintifC to establlsh, not only the fact of agency, but 
that the act upon which he relies was within the agent's authority. 

3. Principal and Agent ®=>123(1) — Liability or Principal to Third Peb- 

soNS — Authority of Agent. 

Authority of an agent to borrow money for his principal, or to obllgate 
his principal to pay the debt of another, is not to be inferred, wlthout 
clear évidence that it has been granted. 

4. Evidence <S=>75 — Inference fbom Failure to Pboduce. 

That the party whose case is a dental, with tlie burden of proof restlng 
upon his opponent, does not produce évidence within his reach, affords no 
ground for inference against hlm on the issue. 

5. Principal and Agent ®=»170(3) — Unauthorizbd Acts of Agent — Ratifi- 

cation. 

A principal cannot be bouud by the unauthorized act of an agent on 
the ground of ratification, because, when flrst informed of what the 

^ï^Kor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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agent ùas done, and called upon to be answerable therefor, he meets the 
deraand wîth a gênerai répudiation, whlch does not include an express 
déniai of the agent's authority. 

6. Principal and Agent <g=3l37(l) — Una-othobized Acts of Agent — Bstop- 

PEL OF PhINCIPAL. 

That money borrowed by a building contracter was used in can-ying oui 
his contract, and thus went into the owner's property, does not estop him 
to repudiate an unauthorized promise of his agent to see that the loan 
was paid, of whlch he had no knowledge. 

7. Banks and Banking ©=9154(9) — Dbalings with Depositoes — Spécial De- 

posit. 

Where défendant bank knew that a spécial account opened by plaintif! 
was for the purpose of advancing money to meet the pay roU of a con- 
tracter, who was constructing a building for plaintlff, and that the custom 
was for plaintifif, when a pay roll came due, to make a check on the ac- 
count in favor of the contractor for the exact ampunt, whlch was used in 
meeting the pay roll, It cannot be held as matter of law that the deposit 
made by such a check was not a spécial deposit, whlch défendant would 
not rightfuUy apply on a note of the contractors. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Action at law by the Owens Bottle-Machine Company against the 
Kanawha Banking & Trust Company. Judgment for défendant, and 
plaintiff brings error. Reversed. 

Charles A. Schmettau, of Toledo, Ohîo (Brown, Geddes, Schmettau 
& Williams, of Toledo, Ohio, and Brown, Jackson & Knight, of 
Charleston, W. Va., on the brief), for plaintiff in error. 

Buckner Clay, of Charleston, W. Va. (George E. Priée, of Charles- 
ton, W. Va., on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. Plaintiff in error, plaintiff below, brought 
this action against défendant, Kanawha Banking & Trust Company, 
to recover the sum of $6,692.85, with interest from March 9, 1918, 
which sum is alleged to hâve been deposited with défendant on that 
day as a spécial deposit for a spécifie purpose, but which défendant 
wrongfully diverted to another purpose, as will presently be explained. 
Besides denying that the deposit was spécial, défendant pleaded a set- 
off of $15,000, being the amount of a note of M. Rabbitt & Sons 
Company, made on or about September 21, 1917, which it claims the 
plaintiff promised to pay. At the trial, and on the testimony relating 
to the cause of action set out in plaintiff's déclaration, the court 
below directed a verdict for défendant, thereby holding in effect that 
as matter of law the deposit in question was not a spécial deposit. The 
évidence relating to defendant's set-off was submitted to the jury, 
with the instruction that, if they found for défendant, they should 
crédit on the $15,000 the amount of the deposit sued for, and also a 
small balance which M. Rabbitt & Sons Company had in bank when 
that deposit was made. Under thèse rulings the jury returned a ver- 
dict in favor of défendant for $8,702.02, and plaintiff brings the case 

©i^FOT otber cases see same toplc & KEY-N17MBER in ail Key-Numbered Digests & Indexe* 
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hère on writ of error. A more detailed récital of facts will disclose 
the questions to be decided. 

Under date of February 20, 1917, the Owens Bottle-Machine Com- 
pany, plaintiff, an Ohio corporation, having its principal place of 
business at Toledo, entered into contract with the firm of M. Rab- 
bitt & Sons Company, also of Toledo, for the construction of a glass 
plant at Kanawha City, near Charleston, W. Va. The contract pro- 
vided, among other things, "that the work shall be under the super- 
vision and direction of the De Vore-McGormley Company," and "ac- 
cording to the drawings and spécifications" furnished by that concern. 
The contractors shortly afterwards came to Charleston and com- 
menced opérations. March 16, 1917, they opened an account with 
défendant, which continued until March 9, 1918, the date of the last 
transaction hère involved. Some time in tlje spring of 1917 plaintiff 
sent to Charleston one A. J. Martin, an employé, to assist the con- 
tractors "in the érection of the plant," as one of them says, and, as 
Martin himself says, "to check up the work on the construction of the 
plant at Kanawha City." Just what his duties were does not otherwise 
appear. He was the only représentative of plaintiff continuously on 
the ground, though certain of its officiais visited the plant "about every 
30 days." Whether or not he had authority to pledge the crédit of 
plaintiff, or to guarantee the payment by it of moneys loaned the 
contractors by défendant, is the vital question in the case. 

We take up this question first, because for présent purposes it may 
be assumed, as défendant contends, that, if plaintiff has heen rightly 
charged with liability for the set-off of $15,000, it does not matter 
whether its deposit of March 9, 1918, was spécial or gênerai, since it 
has received full crédit for the amount in the verdict of the jury. 
What Martin did and the évidence of his authority will therefore be 
examined. On April 16, 1917, he opened an account with défendant 
in the name of "A. J. Martin, Cashier," which continued until March 
9 of the following year. His deposits were ail of small amounts, and 
the balance to his crédit at no time more than a f ew hundred dollars. 
Aside from a transcript of this account, the record shows nothing 
relating to Martin until August 17, 1917, when he went with M. J. 
Rabbitt to defendant's bank and a loan of $5,000 was made to Rab- 
bitt's firm. The business was transacted with the cashier, Mr. I^ewis, 
whose testimony as to what took place is this : 

"Mr. Martin came In with Mr. Eabbltt to see me In August, 1917, and a 
conversation took place In regard to negotlatlng a loan for Ç5,000. Mr. Rabbitt 
sald that M. Eabbltt & Sons Company needed that much money, and Mr. 
Martin told me that if I would loan It he would see that It was pald, and in 
anticipation, as I was told, of the pay roll estimate due the Rabbltts. I loaned 
the money for 20 days. I took a note from the Rabbltts at that time, whleh 
was pald by M. Rabbitt & Sons later, 2 or 3 days after maturity, but charged 
to thelr account." 

It is évident that the contractors were then embarrassed and that 
their financial condition soon became extremely serions. The next 
incident, and the most important, occurred on the 21st of September, 
when Martin again went to the bank with Rabbitt to negotiate an- 
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other loan. As the cashier was absent, they applied to the président, 
Mr. Staunton, who testified to the transaction as f ollows : 

"Well, he came In with Mr. Rabbitt, and they jointly explained tbe reason of 
their coming, that they wanted to borrow — wanted to get $15,000 for M. J. 
Eabbitf & Company ; and I called Mr. Martin to one side and sald, 'Mr. Mar- 
tin, we haven't got enough information about M. J. Rabbitt & Sons Company to 
extend any loan of this size ; we cannot make the loan unless your Company 
will pay it;' and he says, 'It is due them, or wlU be due them, withln this 
month's estimate, and we will see that it is pald;' and I said, 'Ali rlght, we 
will let them hâve the money; that is, $15,000.' The advance was then made 
on the note of M. Rabbitt & Sons, and the proceeds of the note credited to 
their account. I took a note from M. Rabbitt & Sons Company, which was 
made out by some one else In the bank. That was ail the conversation that 
occurred at that visit, so far as I recall It. I know nothing about the renewal 
of the note personally. The original note was never paid." 

[1] In view of this testimony, it is to be taken for granted that 
Martin made the promise on which défendant rehes; his authority 
to make it is, as already said, the vital question. Prior to the date of 
this loan to the contractors, though just when is not shown, plaintiff 
in its own name opened an account with défendant and deposited 
large sums from time to time. Checks on that account were drawn 
only at Toledo, and the bank knew that Martin had no authority to 
check against it. Later, when plaintiff was obhged to advance con- 
sidérable sums for pay rolls and the like, in order to keep the con-. 
struction work going, another and separate account was opened in 
the name of "A. J. Martin, Spécial." This account was commenced on 
the 13th of October, and continued until the 9th of the following 
March, and it was upon this account that Martin on that day drew 
the checks which plaintiff claims were placed to the crédit of the 
Rabbitt firm as a spécial deposit. Coming, now, to the proof of Mar- 
tin's authority, we find after careful search only the following: 

Martin himself, as a witness in support of plaintiff's cailïe of action, 
testified : 

"I was employed by the Owens Bottle-Machine Company at Charleston 
from September or October, 1917, to March, 1918, to check up the work of the 
construction of the plant at Kanawha City." 

M. J. Rabbitt testified: 

"The only one who represented the Owens Bottle-Machine Company on the 
ground was Mr. A. J, Martin. * » • Martin never pald any estimâtes. 
The checks always came from Toledo. Ail matters of extras and allowances 
of extras under our contraot we took up with the De Vore-McGormley Com- 
pany, and they decided them. We took up nothing of the klnd with Martin, 
except what he ordered to be done." 

James E. Rabbitt testified: 

"The Owens Company had a man to represent them there — Mr. Martin. 
I do not know what his duties were. He was sent there tô assist us in the 
érection of the plant. They did not hâve any other man hère contlnuously. 
Mr. Martin had men under hlm. Martin assisted us in everything we asked 
hlm to do. He ordered us to do some things. Mr. Cochrane, the factory man- 
ager of the Owens Company, told me he would send him down hère to assist us. 
He was on the ground ail the time while the work was golng on. Some of 
the officiais of Ihe Owens Company were around hère about every 30 days." 
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Staunton, defendant's président, testified: 

"I know, and at that tiroe [when the loan was made] knew, that Martin was 
employed by the Owens BcSttle-Machine Company. So far as we knew, he 
was the only représentative they had hère, and he was engagea In work on 
the Kanawha City plant. • • • i don't know from my personal knowledge 
what Mr. Martln's dutles were — only what I got from Mr. Martin and Mr. 
Kabbitt, that he was the représentative of the Owens Bottle Machine Com- 
pany. 'When I met thèse various officiais of the Owens Bottle-Machlne Com- 
pany, I don't recall that I ever made any Inquiry as to what Martin's standing 
was, or what his authority was." 

[2, 3] In our opinion, this cornes far short of proving that Martin, 
a mère employé, who appears to hâve been little more than an in- 
specter, had authority to pledge the crédit of plaintifï, or to bind 
it by his promise to pay the loan which défendant made to the con- 
tractors. It is of course an elementary rule of law that a person 
dealing with an alleged agent is bound to ascertain his authority, and 
that, when suit is brought against the principal in respect of an act of 
such agent, the burden is upon the plaintiff to establish, nbt only the 
fact of agency, but that the act upon which he relies was within the 
agent's authority. It is likewise elementary that the authority of an 
agent to borrow money for his principal, or to obligate his principal 
to pay the'debt of another, is not to be inferred without clear évidence 
that it has been granted. 31 Cyc. 1395. In Exchange Bank v. Throw- 
er, 118 Ga. 433, 45 S. E. 316, it is said: 

"A power so perlions Is not to be Implied from acts which in other matters 
less hazardous mlght créa te an agency. It must be conferred In express terms, 
or be necessarlly and Inevltably inferable from the very nature of the agency 
actually created. So strict is the rule that it will not be presumed even from 
an appolntment of one as gênerai agent, unless the character of the business 
or the dutles of the agent are of such a nature that he was bound to borrow 
in order to carry out his Instructions and the dutles of the office." 

If this be true as to authority to borrow money for the principal, 
it is at least equally true as to authority to pledge the principal's crédit, 
or to guarantee that the principal will pay a loan made at the agent's 
request to a third party. We need not further discuss the point. It 
is enough to say that the meager and inconclusive testimony above 
quoted, if it hâve any probative force at ail, fails manifestly, as we 
think, to overcome the burden resting upon défendant, or to furnish 
that "clear évidence" of authority which the law in such case requires. 

Holding, then, that the direct testimony, so to call it, was quite in- 
sufficient to prove Martin's authority, as seems also to hâve been the 
view of the learned trial judge, we turn to the other considérations 
which défendant hère urges in support of the judgment; and thèse 
will be briefly reviewed, without référence to the distinction between 
ratification and estoppel, both of which are asserted. 

[4] In the course of the oral argument it was suggested that Mar- 
tin's authority was inferable from the fact that, though présent in 
court, he was not called as a witness, and that plaintiff offered, no 
testimony, on the issue raised by defendant's plea of set-ofï. The 
rule of law is otherwise. In Wigmore on Evidence, vol. 1, par. 290, 
subsec. 5, it is stated thus: 



OWENS BOTTLE-MACH. CO. V. KANAWHA BANKING A T. OO. 843 

(269 P.) 

"The opponent whose case is a déniai of the other party's affirmation has no 
burden of persuadlng the jury, therefore, until the burden of producing 
évidence has shifted, he has no eall to brlng forward any évidence at ail, and 
may go to the jury tnisting solely to the weaUness of the first party's évi- 
dence, ilenee, though he takes a rlsk In so dolng, yet hls fallure to produce 
évidence caunot at this stage afCord any Inference as to his lack of It; 
otherwise, the llrst party would vlrtually be evadlng hls legltlmate burden." 

[5] The défendant presses the proposition which is stated in its 
brief a.s follows: 

"If the Owens Company knew the facts, and failed to repndlate the act of 
Martin, its failure to do so would amount to a ratUlcatlon. Thls is especlally 
so where such fallure v^as the cause of the trust company's not gettlng the 
money from the contractors." 

New, despite the contrary inference urged by counsel, we discover 
nothing of record to show, or which would justify a jury in finding; 
that plaintifï had any knowledge of Martin's alleged promise until 
so informed by letter of defendant's cashier under date of November 
28, 1917. The answer to this letter was written on the 3d of Decem- 
ber by Assistant General Manager Biggers, who seems to hâve been 
the ofHcial in charge of the Charleston project, or at least fully fa- 
miliar with it. He begins by saying: 

"The statements eontalned In your letter of November 28th are indeed a 
surprise to us. Tour version of thls transaction is qulte at varlance wlth the 
information which we hâve received from tlme to tlme from Mr. Martin, and 
from Mr. Rabbltt hlmself. It Is also very différent from the impression which 
I received from your président, Mr. F. M. Staunton." 

He then goes into some détail of his interview with Staunton at 
Charleston "about October 15th," and concludes as follows: 

"We hâve a frlendly interest in your Institution and in the Rabbltt flrm, and 
we certainly do not want to see you lose any money as the resuit of having 
assisted them financially; but we can see no grounds whatever for assumlng 
that we are responsible for the payment of Rabbitt's note, or that we should 
at this stage of the negotiatlons assume such responslbility." 

Several letters between the parties followed during the next three 
months, but it appears to us, and can scarcely be argued otherwise, 
that none of them contains anything more favorable to défendant than 
the passage just quoted from the first, and it therefore follows that 
the claim of ratification, so far as the correspondence is concerned, 
rests on the fact that Biggers in that letter did not expressly disavow 
the authority of Martin to promise that plaintiff would pay the Rab- 
bitt note, but only made the broad assertion that he saw "no grounds 
whatever" for holding the plaintiff responsible. Taking ail the cir- 
cumstances into account, we are clearly of opinion that the mère failure 
of Biggers at the outset to deny specifically the authority of Martin 
furnished no basis for inferring that he did in fact hâve authority, 
or that plaintiff had ratified his act. It cannot be the law that a prin- 
cipal runs the risk of being bound by the unauthorized act of his 
agent, because, when first informed of what the agent has done, and 
called upon to be answerable therefor, he meets the demand with a 
gênerai répudiation, which does not include some particular g round 
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upon which he disclaims liabilîty. And so it bas been held by courts 
of high standing. Droste v. Wabash R. R. Co., 153 App. Div. 160, 
138 N. Y. Supp. 203 ; Brown v. Henry, 172 Mass. 559, 52 N. E. 1073. 
In the latter of thèse cases, both of which appear directly in point, 
it is said: 

"The naked question is presented whether, If a principal, on leaming of an 
unauthorized contract of an agent, répudiâtes it, giving a reason for so doing 
which proves to be wlthout foundation, such répudiation is équivalent to an 
adoption of it. In the absence of anything beyond this to worlî an estoppel, we 
are of opinion that it Is not." 

In connection with this correspondence it seems to us that some 
signifîcance attaches to the interview mentioned between Biggers and 
defendant's président. It occurred about the time the original Rab- 
bitt note came due and was renewed for 30 days. Staunton admits 
that he made inquiry of Biggers as to the financial standing and crédit 
of the contractors. If he then understood or claimed that plaintiiï 
was obligated to pay that note by virtue of Martin's promise, as is 
now contended, it seems most surprising that he made no mention of 
it in the course of their conversation; and his explanation that he 
supposed Biggers knew ail about it is by no means convincing. On 
the other hand, if Biggers was f ully aware of what Martin had done, 
as défendant would bave us believe, it is equally surprising, in view 
of what Staunton was asking him, that he did not allude to such an 
important transaction. The inf erence is not difficult to draw. 

[6] But défendant further contends that Martin's promise was 
ratified, or that plaintiff is estopped from repudiating it, because it 
got and kept the substantial benefit of the loan in question. It appears 
to be the fact that most of the $15,000 was applied by the Rabbitts 
in payment of materials used or labor employed in constructing the 
Charleston plant. But ail this they were bound to furnish under their 
contract, and for it they were paid the contract price before plain- 
tiiï had notice of Martin's alleged promise. As above held, there is 
no évidence that plaintiff had such notice until the receipt of defend- 
ant's letter of November 28th, and long before that any materials 
paid for out of the loan had been so incorporated in the building as 
to be incapable of removal. There was nothing then that plaintiff 
had not the contract right to keep, or that it had the power to sur- 
render. To say in such case that plaintiff must be deemed to hâve 
ratified the unauthorized act of Martin, because it retained what it 
could not return, is to say in effect that there could be no répudiation 
of his act without giving up the $15,000. We cannot sustain the con- 
tention. In our judgment the rule of law applicable to the facts hère 
presented is stated in Mechem on Agency, § 439, as follows, citing 
numerous cases: 

"So, as has been stated, acceptance and recélpt of the benefits must, to work 
a ratification, hâve been voluntary, and must find their warrant in rights flow- 
Ing from the act. For, If the principal had no choice, if the beneflts could not 
be separated from something to which he was in any event entltled, or If his 
act was not conflrmatory, as where he would bave been entltled to the same 
benefit Independently of the act in question, the acceptance and receipt under 
such clrcumstances would not constltute a ratlflcatlon." 
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Nor do we find any évidence, or even an attempt to show, that 
défendant was misled to its préjudice by the alleged failure of plain- 
tiff, in Biggers' letter of December 3d, to repudiate the transaction on 
the ground of Martin's lack of authority. It is not perceived that 
défendant thereafter did anything, or refrained from doing anything, 
which resulted to its disadvantage, because Biggers did not in that 
letter explicitly deny the authority of Martin to guarantee for plain- 
tif! the payment of the Rabbitt note. Défendant was perfectly aware 
from what Biggers wrote that plaintiff disclaimed responsibility for 
Martin's alleged act and refused to be bound by it, and défendant 
was then at fuU liberty to take any action it saw fit for the recovery 
of its loan to the Rabbitts. It is whoUy unproven that défendant was 
misled or prejudiced in any respect by the position which plaintifï took, 
when first apprised of Martin's promise, or by its subséquent attitude. 
In short, we find no basis for the asserted estoppel. 

Without argument or citation of décisions, we content ourselves 
with merely expressing the opinion that, if Martin's promise was 
authorized or afterwards ratified, it was in légal efïect an original 
promise of plaintiflf, and therefore not within the statute of frauds. 

[7] Having reached the conclusion, for the reasons above outlined, 
that the évidence of record does not sustain the verdict for défendant 
on its plea of set-ofï, we return to the proofs in support of the cause 
of action set up in plaintifif's déclaration. Thèse proofs are to the 
following efïect: In October, 1917, plaintifï commenced advancing 
money to the contractors for the payment of their bills and pay rolls, 
as heretofore stated, and for that purpose opened an account with 
défendant in the name of "A. J. JMLartin, Spécial." Martin testified 
that at the time of opening this account, or at least in January, 1918, 
he explained its purpose to defendant's cashier. Under the method 
of business adopted, ail moneys sent by plaintifï to meet the bills and 
pay rolls of the Rabbitt Company were deposited by Martin to the 
crédit of that account. When a pay roU became due, Martin drew 
his check for its exact amount, deposited it to the crédit of the Rab- 
bitt Company, and got the money on its check to the order of "Cash." 
By agreement of January 21, 1918, plaintifï took over the work which 
the Rabbitts had contracted to do and proceeded itself to complète 
the Charleston plant. Under this agreement plaintiff assumed sundry 
unpaid labor and material bills of the Rabbitt Company, and the latter 
turned over to plaintiff ail its tools, appliances, and materials on or 
in transit to the work, together with its entire organization, and James 
E. Rabbitt was employed as superintendent at a fixed salary. The 
Rabbitt Company was released from ail financial responsibility in re- 
spect of the work as from the date of the new 'agreement. Other 
détails of the arrangement may be omitted. After it was made, the 
prior method of providing for the pay rolls was continued; that is 
to say, Martin would draw 'a check on the "Spécial" account for the 
necessary sum, deposit the same to the Rabbitt Company's crédit, and 
then draw the money on the latter's check to the order of "Cash"; 
and so the matter went on until the 9th of March. 
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Meanwhile défendant, finding itself unahle to collect the $15,000 
which it had loaned to the Rabbitts, and claiming that plaintif? was 
liable for the same, was having the correspondence to which we hâve 
referred. A plan was apparently formed to secure at least part pay- 
ment of the Rabbitt note, or, as the cashier says, "to find out who 
was going to pay, whether M. Rabbitt & Sons Company or the Owens 
Bottle-Machine Company." Accordingly he began to watch the ac- 
count of the Rabbitt Company, and instructed the tellers to let him 
know when they made a deposit. On March 9th two pay rolls of 
plaintiff became due — one a gênerai labor pay roU for $6,450.80, and 
the other a bricklayers' pay roll for $242.05. Following the usual 
custom, one Clay, an employé of plaintiff, who had been in the employ 
of the Rabbitt Company and in the habit of handling the pay rolls, both 
before and after the January agreement, telephoned the bank to make 
up the "change list" for tiie "Owens Company." He advised the bank 
over the téléphone, "how many twenties, how many tens, how many 
fives, how many ones, how many quarters, nickles, and dimes, I want- 
ed," and that he would be down later to get the money. He then 
procured two checks, drawn by Martin on the "Spécial" account, one 
for $6,450.80 for the gênerai labor pay roll, and another for $242.05 
for the bricklayers' pay roll. Thèse checks were drawn to the order 
of the Rabbitt Company and indorsed for that firm by M. J. Rabbitt. 
At the same time Clay procured two checks for the same amounts 
drawn by the Rabbitt Company to the order of "Cash." Thèse checks 
respectively bore certain notations which showed that they were drawn 
to meet pay rolls. 

When Clay called up the bank ia the morning, he gave the amount 
and "change list" of the gênerai pay roll only. Later he went to the 
bank, taking the four checks with him, and handed them to Green, 
one of the tellers. Green took the deposit and gave Clay a duplicata 
receipt. Clay says that at that time he saw the money for the gênerai 
labor pay roll lying on the desk, donc «p in a canvas bag, and that he 
knew it was his pay roll because it was marked by a small tag tied 
to the bag on which was written "Owens Pay Roll." As he had not 
given the bank the change list for the smaller pay roll over the télé- 
phone, he gave it to Green personally at the teller's window. Green 
made up this pay roll, placing the necessary coin and currency in a 
canvas bag which he left near the window. Clay then handed him 
the Rabbitt Company's checks, which Green thereupon pushed through 
the window to the adjoining office, telling Clay that he had given 
them to Mr. Lewis, the cashier, and that Clay would hâve to see Mr. 
Lewis. The upshot was that the bank refused to pay the Rabbitt 
Company's checks and instead credited the same on the $15,000 note. 
Lewis admitted that he knew a deposit of $6,692.85 had just been 
tnade, that he was told so by Green, and also knew that the Rab- 
bitt checks presented for payment at the same time were for the same 
aggregate amount. It appears to us not doubtful, and a jury would 
certainly be warranted in finding, that Green and Lewis both knew 
that tlie Owens Company's checks were deposited solely to provide 
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f unds to meet the Rabbitt Company's checks, and that the latter were 
drawn solely to provide cash for the two pay roUs. 

We deem it unnecessary to discuss thèse facts at any length. The 
mère statement of them seems to be sufficient to show that the learned 
trial judge was in error in holding as matter of law that the deposit 
thus rnade was not a spécial deposit. We are not prepared to say, nor 
is it needful now to décide, that a verdict should hâve been directed 
for the plaintiflf on this issue; but we do hold that it was at least a 
question for the jury under proper instructions. The only proof of 
knowledge on the part of the bank essential to plaintifï's case was 
proof that the bank, when it accepted the deposit, knew of the purpose 
for which it was made, and that the bank had such knowledge appears 
practically undisputed. Even if it be assumed, as défendant contends, 
that it did not know that Clay represented the plaintifif, but supposée! 
him to be an agent of the Rabbitt Company, that fact would not suf- 
fice to defeat the pjaintiff's right to recover. On that assumption 
Clay was the agent of an undisclosed principal, and it has long been 
settled that an undisclosed principal may sue on agreements made by 
and with his agent, although the fact of such agency was unknown to 
the other contracting party. Baldwin v. Bank, 1 Wall. 234, 17 L. 
Ed. 534; Ford v. Williams, 21 How. 287, 16 L- Ed. 36. Without re- 
viewing the testimony in greater détail, or indulging in further com- 
ment, we repeat our conviction that plaintifï was clearly entitled to 
hâve the question submitted to the jury. 

It foUows that the judgment must be reversed, and the cause re- 
manded, with instructions to grant a new trial. 

Reversed. 
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No. 237. 

Ceiminal Law <S=3l023(3) — Appeal — "Intebi.octjtort Okdek." 

An order of a District Court denying the pétition of défendants In a 
criminal case for return of books and documenta seized as tiaving been 
used in commission of a felony, under search warrants issued pursuant 
to Act June 15, 1917, tit. 11, § 2 (Comp. St. 1918, § 1049(iV4b), and held as 
évidence, whatever the proceedlng niay be entitled, is an interlocutory or- 
der in the criminal case, and under Judicial Code, 1 128 (Comp. St. § 1120), 
is not reviewable by the Circuit Court of Appeals. 

[Ed. Note. — For other définitions, see Words and Ftirases, Urst and 
Second Séries, Interlocutory Order.] 

Manton, Circuit Judge, dlssenting. 

Appeal from and in Error to the District Court of the United States 
for the Eastern District of New York. 

Criminal prosecution by the United States against the Coastwise 
I^umber & Supply Company. In the matter of the books and papers 
of the Coastwise Lumber & Supply Company. From an order deny- 
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ing its pétition for return of such books and papers, the Company 
appeals and brings error. Dismissed without préjudice. 

John J. Curtin, of New York City, for appellant. 
James D. Bell, U. S. Atty., of Brooklyn, N. Y. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. The Coastwise Company, out of abundant 
caution, has taken both an appeal and a writ of error in this case. The 
proper remedy is the writ of error, and we shall take no further no- 
tice of the appeal. 

The subject of review is an order of the United States District 
Court for the Eastern District of New York dated February 17, 1919, 
denying the pétition of the Coastwise Company dated January 11 for 
a return of its books, papers, and memoranda impounded by an ex 
parte order of the District Court dated November 25, 1918, so that 
they might be used by the government in the trial of indictments pend- 
ing against the Coastwise Company and 15 individual défendants. 

November 7, 1918, the individual défendants were arrested; the 
indictments against ail the défendants were found November 22, and 
the books, papers, etc., were originally seized under search warrants 
issued by United States commissioners under the act of June 15, 
1917, c. 30, 40 Stat. 217, as being property used as means for commit- 
ting a felony, viz. a conspiracy to defraud the United States in vio- 
lation of section Z7 of the Pénal Code (Act March 4, 1909, c. 321, 35 
Stat. 1906 [Comp. St. § 10201]). One warrant was issued in the East- 
ern district of New York November 15, 1918, one in the Southern dis- 
trict November 16, and one in the district of New Jersey on the same 
date. 

November 22, 26, and 27 the Coastwise Company demanded hear- 
ings before the respective commissioners under sections 15 and 16 of 
title 11 of the act of June 15, 1917 (Comp. St. 1918, §§ 10496i4o, 
1049614p) ; but the commissioners in the Eastern and Southern dis- 
tricts of New York refused to proceed further because of the impound- 
ing order, and, though the commissioner in the district of New Jersey 
vacated the search warrant issued by him, the United States marshal 
of that district had already handed over to the United States attorney 
for the Eastern district of New York the books and papers seized un- 
der it. 

The government at the'outset makes the objection that the order is 
interlocutory, and therefore not appealable, because our appellate juris- 
diction is restricted to final décisions of the District Courts, with ex- 
ceptions not material hère. Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1133 [Comp. St. § 1120]), § 128. 

It seems to us quite manifest that the search warrants were is- 
sued in the criminal action. They describe the property authorized 
to be seized as being used to commit a felony, viz. a conspiracy to de- 
fraud the United States in violation of section 37 of the Pénal Code. 
The individual défendants had been already arrested on this charge, 
and ail the défendants were under indictment before the Coastwise 
Company made its demand for a hearing before the United States 



OOASTWISE LUMBEB & SUPPLT CO. V. UNITED STATES 849 

(269 P.) 

commissioners under sections 15 and 16 of title 11 of the act of June 
15, 1917, and of course before this pétition was filed in the District 
Court. 

It may be suggested that the pétition was an indépendant proceed- 
ing because the notice of motion and the affidavit in support of it 
were entitled "In re Bocks and Papers of the Coastwise Lumber & 
Supply Company, a Corporation," and the subséquent proceedings were 
entitled in a similar way, We regard the form of title used as of lit- 
tle importance. The material considération is whether the demand 
was made in the criminal action or as an independent spécial proceed- 
ing. A défendant cannot make an interlocutory order final by the 
choice of any particular form of title. Ail the earlier proceedings were 
entitled in the criminal action "United States of America against 
Coastwise Lumber & Supply Company, Inc.," and the other défend- 
ants. The particular order sought to be reviewed describes the books 
and papers as impounded "to aid the government in the prosecution of 
indictments against the said corporation and other défendants men- 
tioned in said indictments," and in his opinion the District Judge de- 
scribes the Coastwise Company, thé petitioner, as the défendant, say- 
ing: "* * * Inasmuch as it appears that ail of the papers are 
absolutely necessary to the government's case against the défendant, 
I am not disposed to interfère with the impounding order." 

In the case of Wise v. Mills, 220 U. S. 549, 31 Sup.Ct. 597, 55 L. 
Ed. 579, the District Court entered an order committing the United 
States attorney for contempt, because of his refusai to obey its order 
to return books and papers of the défendant in a criminal action seiz- 
ed without a warrant. Upon his writ of error the Suprême Court held 
that the order committing for contempt was final as to the United 
States attorney because, he not being a party to the criminal action, 
nothing more remained to be donc as far as he was concerned, while 
it held the order to return the defendant's books and papers was inter- 
locutory. 

When one not a party to the action has been committed for contempt, 
the order is final and appealable as to him (Nelson v. United States, 
201 U. S. 92, 26 Sup. Ct. 358, 50 I.. Ed. 673 ; Alexander v. United 
States, 201 U. S. 117, 26 Sup. Ct. 356, 50 U Ed. 686); and when 
there is no action pending a demand for a return of books and papers 
seized is of course an independent spécial proceeding (Perlman v. 
United States, 247 U. S. 12, 38 Sup. Ct. 417. 62 L. Ed. 950; Veeder 
V. United States, 252 Fed. 414, 164 C. C. A. 338). _ 

Because it is not before us, we express no opinion upon the ques- 
tion whether this wholesale seizure of the Coastwise Company's books 
and papers was an infringement of its rights under the Eourth and 
Fifth Amendments of the Constitution of the United States, but, be- 
cause the order before us is interlocutory, the writ of error is dismis- 
sed without préjudice. 

MANTON, Circuit Judge (dissenting). I regret that I cannot con- 
cur in the prevailing opinion. The majority of the court do not express 
their opinion as to this seizure, but the seizure of the books and papers 
259 F.— 54 
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in this record is illégal, and therefore the constitutional rights of the 
petitioner were violated. Then, if the seized books and papers be used 
upon the trial or be received in évidence at the trial of the indictment 
and a verdict of guilty be rendered, the conviction must be reversed. 
But the majority of the court hold that the refusai of the district 
judge to order their immédiate return is not a final order, and there- 
fore is not subject to review by this court. 

The order appealed from was entered on the 17th of February, 1919, 
and denied the applicatioh of the petitioner, the Coastwise Lumber & 
Supply Company, a corporation, for the return of its books and papers 
which were impounded with the court by its order. It recites : 

"It Is ordered that the motion for an order directing the return of said pa- 
pers be, and the same hereby is, denied, upon the ground that said papers 
hâve been duly impounded by this court." 

The books and papers in question were taken under writs of seizure 
and alleged search warrants issued against the petitioner by the United 
States commissioners in the Eastern and Southern districts of New 
York and the district of New Jersey. The warrant for the seizure 
of the books and papers was executed about the 16th of Noveraber, 
1918. This warrant was entitled "United States v. Coastwise Com- 
pany et al." On November 22, 1918, the défendants were indicted, 
and on the 26th of November, 1918, an affidavit was filed with the 
commissioner denying the charges and demanding a hearing that the 
warrant be vacated; this pursuant to a provision of the Espionage 
Act (see sections 1 and 2, tit. 11, chap. 30, enacted by Congress June 
15, 1917 [Comp. St. 1918, §§ 1049614a, 10496y4b]). After the books 
and papers were obtained pursuant to the executed warrant, an im- 
pounding order was grapted upon application of the assistant United 
States attorney, and this gave possession and control of the books and 
papers to the court. This proceeding was entitled as a spécial proceed- 
ing "In the Matter of the Application in re Books and Papers of the 
Coastwise Luràber & Supply Company, a corporation." An applica- 
tion was made before the commissioner for the Eastern district of 
New York for a hearing as to the return of the books and papers, 
which was denied. 

It appears many of thèse books and papers were seized in the South- 
ern district of New York, and on November 19th delivered to the as- 
sistant United States attorney, who brought them to the Eastern dis- 
trict, where they were impounded pursuant to the order therefor on 
November 25th. The commissioner for the district of New Jersey 
on December 9, 1918, vacated the warrant of search and seizure. 

After ail thèse proceedings, on January 10, 1919, this petitioner 
made a demand, in the Eastern district of New York, for the return 
of the books and papers. This was refused. As was its right, the 
petitioner then filed its pétition in the District Court for an order 
"requiring the return of certain books and papers which were hereto- 
fore taken by virtue of certain alleged warrants of search and seizure 
issued against the petitioner by the commissioner for the Eastern dis- 
trict of New York, the commissioner for the Southern district of 
New York, and the commissioner of New Jersey, and for sucb other 
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and further relief as justice requires." This proceeding is entitled 
"In re Books and Papers of the Coastwise Lumber & Supply Company, 
a Corporation." 

In support of this application there were presented affidavits of the 
président of the corporation, its attorney, and an office employé who 
had charge of its books. Thèse affidavits were similarly entitled. The 
District Judge, in an opinion filed with the same title, denied the ap- 
plication, and an order was entered thereon entitled "In re Books and 
Papers of the Coastwise Lumber & Supply Company, a Corporation." 
The District Judge said : 

"Were It not for the existence of the Impounding order, I should hâve no 
hésitation in directing the testiraony to be taken so that such books and papers 
as might be found to hâve been Improperly talien or held could be restored 
without delay to persons from which they were taken, as provided lu section 
16 of Ititle 11 of] the Espionage Act" 

But, further, he concluded that, inasmuch as the court had power to 
impound the papers pursuant to such an order made, he refused to di- 
rect the return of the papers. 

The petitioner had five places of business, and the seizure was made 
in its offices, and also in the law offices of its attorneys. Their offices 
are not in any way connected or even in the same building with the 
petitioner. The warrant was issued upon an affidavit which recited 
that "certain papers were used as a means for committing a felony, 
to wit, a conspiracy to defraud the United States in violation of section 
37 of the Pénal Code, said property being that described as follows : 
Books, ledgers, invoices, delivery tickets, writings, papers, corres- 
pondence, checks, check stubs, bills, way bills, bills of lading, receipts, 
and journals, the same being described in affidavits of Mitchell Daw- 
son and the supporting affidavits of WiUiam A. Weed and Valentine 
W. Corell." 

Dawson swore that he "had been informed by various persons in 
his officiai capacity as sergeant, military intelligence corps, United 
States army, learned and found facts which caused him to believe that 
the commission of said felony, to wit, conspiracy to defraud the 
United States government, has taken place." 

Weed's corroborating affidavit stated that he "has probable cause to 
believe that a felony has been committed," but he does not speeify 
information which gives him this probable cause to believe, nor does 
he State that he believes the statements which were made to him. 

The concealment of the papers is alleged to be in the offices and 
yards of the corporation. It is difficult to conceive of the concealment 
of papers which are in the regular place of business of a corporation 
or even at the office of its attorney. The corroborating affidavit of Cor- 
ell States, and without furnishing further information as to what he 
has heard, that because of certain conversations with certain persons 
he has probable cause to believe that the other défendants were co- 
conspirators with the petitioner in defrauding the United States gov- 
ernment. 

To obtain a warrant under this provision of the Espionage Act, 
under which this proceeding was instituted, there must be some satis- 
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factory légal proof ; that there is probable cause to believe that a crime 
has been committed; that the books and papers to be taken were 
means or instruments through which the crime was committed; and 
that the books and papers were concealed. 

Section 3 of title 11 of the act (Comp. St. 1918, § 1049614c) provides 
that a search warrant cannot be issued but upon probable cause, sup- 
ported by an affidavit naming or describing the persons, and particu- 
larly describing the property and the place to be searched. Section 5 
(section 10496i/4e) provides that the affidavits or dépositions must set 
f orth the facts tending to establish the grounds of the application ; of 
probable cause for believing that they exist. 

In this application for the retum of its books and papers, the pe- 
titioner relied upon the Fourth Amendment to the Constitution, which 
provided the limit beyond which Congress may not go in authorizing 
search warrants. It provides : 

"The rlght of the people to be secure In thelr persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be vlolated, and 
no warrant shall issue, but upon probable cause, supported by oath or afOirma- 
tlon, and partlcularly describing the place to be searched and the persons or 
things to be seized." 

It was the intention of Congress in the passage of the Espionage 
Act to observe the limitations of this constitutional provision. Section 
2 of title 11 of the Espionage Act provides that property and papers 
may be seized if stolen or embezzled in violation of the laws of the 
United States, or if the property is used as a means for committing a 
felony ; and then it may be taken on a warrant from any house or oth- 
er place in which it may be concealed, or from the possession of the 
person by whom it was used in the commission of an offense, or any 
other person in whose possession it may be. The Circuit Court of 
Appeals for the Seventh Circuit, in Veeder v. United States, 252 Fed. 
414, 418, 164 C. C. A. 338, 342, said: 

"One's person and property must be entitled, in an orderly democraey, to 
protection against both mob hysteria and the oppression of agents whom the 
people hâve ehosen to represent them In the administration of laws which are 
required by the Constitution to operate upon ail persons alike. 

"One's home and place of business are not to be invaded f orcibly and searched 
by the curious and suspieious; not even by a disinterested olScer of the law, 
unless he is armed with a search warrant." 

Under the provision of the Espionage Act, and under the settled 
rules of law as laid down by the Suprême Court (Boyd v. United States, 
116 U. S. 616, 6 Sup. Ct. 524, 29 E. Ed. 746; Weeks v. United States, 
232 U. S. 383, 34 Sup. Ct. 341, 58 E. Ed. 652, L. R. A. 1915B, 834, Ann. 
Cas. 1915C, 1177), search warrants can only be issued where the facts 
are set forth under oath, and not upon suspicions, surmises, or innuen- 
does. The facts must be stated which, when the law is properly ap- 
plied to them, at least tend to establish the necessary légal conclusion 
that there is probable cause for believng that the crime has been 
committed. Whether entry shall be made into the home of the ac- 
cused or the business place of the corporation must be determined 
by the facts set forth in the affidavit, and not by mère rumor or hear- 
say or suspicion. Indeed, the légal conclusion of probable cause is 
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not for the affiant, but is a duty delegated to the judge who issues the 
warrant; and he can only draw such a conclusion upon sworn state- 
ments of fact. The Constitution does not protect petitioner's property 
that has been used in the commission of a felony, and it does not per- 
mit the seizure of its books and papers which were not used as a means 
of committing a felony. The latter class of papers are immune from 
seizure; therefore the necessity of a proper description of the pa- 
pers, and a plain statement of fact that the papers seized were used in 
the commission of a felony. Therefore the necessity of reliable state- 
ments of fact to aid the judicial officer in reaching the légal conclusion 
as to probable cause. There must be some positive statement which 
subjects the affiant to the charge of perjury if he falsely swears in his 
affidavit. Veeder v. United States, supra. An application of thèse 
rules of law to the affidavits upon which this search warrant was is- 
sued, demonstrates its invalidity, and that it was improperly issued 
and should hâve been vacated by the District Judge. 

If the seizure was illégal, and therefore the constitutional rights of 
the appellant violated, upon what authority of law can the impounding 
order be sustained? This proceeding resulted in a compulsory turn- 
ing over of the books and papers to the court. It was not a voluntary 
surrender of the property or its possession, and the District Judge 
could not strengthen or rectify the unlawful seizure by granting an im- 
pounding order. 

Justice McKenna said in Perlman v. United States, 247 U. S. 13, 
38 Sup. Ct. 417, 62 L. Ed. 950, speaking of the protection of the Fourth 
and Fifth Amendments of the Constitution and the right of seizure: 

"They preclude, of course, compulsion, either upon the individual, or, under 
some circumstances, his property ; nor is it a condition or part of compulsion 
that there be an actual entry upon the premises, an actual search and seizure. 
The principles preclude as well the extortion of testimony or detrlmental in- 
ferences from silence or refusais to testify." 

Perlman, in the case cited, was refused his exhibits because he 
delivered them for use upon the trial and even though he owned the 
exhibits. It was said that "the criterion of immunity, not the owner- 
ship of property, but the physical or moral compulsion" exerted, is the 
test. If the initial taking was a trespass against property and an in- 
vasion of the constitutional protection, it is tantamount to governmen- 
tal extortion, and the court could not lawfully continue the seizure by 
issuing an impounding order. Perlman v. United States, supra. The 
test is the manner in which the property was obtained, and not the 
mère fact that the accused has a title to the property in question. In 
my opinion, the District Judge was not precluded from returning thèse 
books and papers which were illegally seized because there was in 
force and effect an impounding order. 

This court has power to review a final order. Interlocutory in law 
means not that which décides the cause, but that which only settles 
some intervening matter relating to the cause. Moza v. Ins. Co., 22 
How. Prac. (N. Y.) 62. An interlocutory order is one which is made 
pending the cause and before a final hearing on the merits. Interlocu- 
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tory means intervening, happening, accruing, or imposed between 
the commencement and détermination of proceedings. 

The test of whether an order is interlocutory is dépendent upon the 
question of whether the party instituting the proceeding or suit in 
which the order is made began an independent proceeding, rather than 
move in the pending criminal prosecution, and did it seek a right in- 
dependent of the criminal prosecution? As stated when this appellant 
proceeded to obtain the return of its books and papers, it based its ap- 
pHcation upon the right of protection of the Fourth Amendment of the 
Constitution, which right was violated by the officers in the seizure. 
It did not move in the action. Ail the proceedings are entitled as in 
an independent proceeding. The impounding order itself was so en- 
titled as a spécial proceeding. The test is, what determined the char- 
acter of the proceeding instituted for the return of the books upon 
which the order of déniai was entered ? The nature of any order, as a 
decree or final order, or as not final, dépends entirely upon the effect 
producedby adjudication upon the rights and interests of parties. The 
usual distinction between interlocutory and other orders, depending 
on the stage of the cause on which they are made, is not the test for 
appellate purposes. The présent appellant is the only one of the 
défendants named in the indictnient who applied for the return of the 
books. 

In Perlman v. United States, supra, in dealing with the appealability 
of the order there in question, the court said : 

"The second contention of the government Is somewhat strange; that Is, 
that the order granted «pon Its soHcltatlon was not final as to Perlman, but 
interlocutory in a proceeding not yet brought, and depending upon It to be 
brought. Tn other words, that Perlman was powerless to avert the mlschief 
of the order, but niust accept its incidence, and seelî a remedy at some other 
time and In some other way. We are unable to eoneur." 

Assuming, in the présent case, that at some time the indictment as 
to the petitioner was dismissed, and the prosecution continued as 
against the other défendants, the présent order, which is held not to 
be appealable, would be res adjudicata as to any further effort made by 
this petitioner for the return of its books. Nor is it an answer to say 
that the illégal seizure of the books and property can be taken ad- 
vantage of upon the trial by objecting and successfully excluding them 
from évidence. The petitioner always bas this protection, irrespective 
of its success or nonsuccess by this appeal, under the fifth amendment 
of the Constitution, which would forbid the use of books and prop- 
erty obtained by unlawful seizure being used against it upon the trial. 
It is not the rights of the petitioner alone that must be protected, but 
the interests of the goverrunent are equally as important to protect 
under this amendment. It may well be that the prosecution, entirely 
independent of thèse books, could secure a conviction under the in- 
dictment, and, if the book and papers were admitted, the admission 
of them in évidence must resuit in a reversai of the conviction. The 
resuit would be that on the trial of the indictment only one of the 
parties could be successful. The défendants there, even with this 
évidence admitted, still hâve a chance of acquittai, and, if found guilty,. 
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the conviction must be reversed, for the government could not sustain 
a conviction based on this évidence. Nor are the authorities relied 
upon by the government in conflict with this view. 

In Alexander v. United States, 201 U. S. 117, 26 Sup. Ct. 356, 50 
L. Ed. 686, an order was entered upon a proceeding in contempt and 
it was held to be interlocutory. There a witness refused to answer 
questions or producé books for the examiner on the ground of imma- 
teriality. In pleading this privilège under the Fifth Amendment, the 
court held that while such an order made left the witness no alterna- 
tive except to obey or be punished for contempt, it was interlocutory in 
the principal suit, and not a final order, for it did not constitute an 
indépendant proceeding amounting to a final judgment, and conse- 
quently held that an appeal did not lie therefrom to the Suprême Court. 
But the court said that if the witness refused to obey, and the District 
Court went further and punished for contempt, there would then be 
a right of review, as this would be a final order, saying: 

"I hâve no doubt that a judgment adverse to the witnesses In that proceed- 
ing or case wlU be a final décision, and wiU be subject to review by a wrlt of 
error, but not by appeal." 

In Wise v. Mills, 220 U. S. 549, 31 Sup. Ct. 597, 55 L. Ed_. 579, 
the court held that the fact that a question under the Constitution is 
involved, and an order requiring the production of books and papers 
does not establish that a constitutional question is involved in the 
order committing for contempt for refusing to comply with the or- 
der to produce, and held that the Suprême Court had not jurisdic- 
tion to review a judgment committing for contempt for failure to 
produce simply because the interlocutory order which the appellant 
refused to obey involved a constitutional question, and where it does 
not appear that the order disobeyed was so far de hors the authority 
of the court as to be avoided. 

That proceeding was instituted in an action to punish the United 
States attorney for failure to turn over the books which were ordered 
returned after an improper seizure. What the court decided in that 
case seems to be embraced in the f ollowing quotation f rom the opinion : 

"That is to say, we are of opinion that the contention upon which the assert- 
ed right to prosecute the error directly to this court was based is so devoid of 
ail foundation as to render it necessary to décline to assume a jurisdiction 
which we hâve not, and therefore the wrlt of error is dismissed." 

The previous proceeding for the return of the books which the Unit- 
ed States attorney refused to obey was made upon a pétition in the 
criminal prosecution, and was not an independent proceeding as hère. 
The case of Penn. R. Co. v. International Coal Mining Co., 156 Fed. 
765, 84 C. C. A. 421, and Crooker v. Knudsen, 232 Fed. 857, 147 C. 
C. A. 51, were both proceedings in the action, and were held to be in- 
terlocutory and not final. With this situation, the books which hâve 
been unlawfully seized are now in the possession of the government 
offîcers, with no way for their return except possibly, upon a new ap- 
plication, the District Judge may grant the relief which this court dé- 
nies to the appellant, because the order is not appealable. Therefore 
books in the possession of the government anorney, which he cannot 
use upon the trial, and which he cannot or should not use in adducing 
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évidence against the défendants, for under the law the petitioner is 
entitled to their return, and this includes ail the privacy that ownership 
of such property carries with it. 

For thèse reasons the order appealed from should be reversed. 
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No. 3320. 

Damages <S=»78(4) — Constetjction of ÎStipttlation — LiIqtjidated Damages 
OB Penalty. 

In a contract by which respondent agreed to recelve and pay for at 
least 1,200 salmon from each libelant every 24 hours, a provision that, in 
case of détention of a boat from dellverlng for six hours after arrivai, 
the boat should be credited with 25 per cent, additional salmon, and given 
an equal crédit for each hour's further delay, hcld a stipulation for a 
penalty and not for liquidated damages. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; Maurice T. Dooling, 
Judge. 

Suit in admiralty by Frank Alioto and others against L. A. Peder- 
sen. Decree for respondent, and libelants appeal. Affirmed. 

ThIs Is an appeal by libelants from a decree sustaining exceptions to a llbel. 

The libel sets forth that appellants were hired by the appellee In San Fran- 
cisco as seamen and flshermen on a voyage to Alaska to catch salmon ; that 
appellee agreed to pay each of the appellants SV* cents for each red or coho 
salmon offered for dellvery at a certain place In Alaska ; that the shlpping 
articles contalned the following clause: "Bach Bristol Bay cannery shall em- 
ploy no less than three beachmen for every Une of canning machlnery for tall 
cans opéra ted;" that appellee had elght Unes of canning machlnery, and at 
no time employed more than 17 men; that his canning machlnery was de- 
fective, in that it was constantly getting out of order, and for that reason he 
was unable to take more than 1,200 salmon per day from each of appellants; 
that if appellee had had proper machlnery and a sufBclent number of beach- 
men he would hâve been able to take 1,500 salmon a day for 30 days, and each 
of libelants would hâve earned $292.50 thider the contract; that the contract 
of hiring also contalned the foUowing clause: "If any boat Is detained from 
delivering salmon at receivlng station for six hours after arrivai, such boat 
shall be credited with twenty-flve per cent, additional salmon over and above 
the number dellvered from it, and for each further hour's delay an additional 
crédit of twenty-five per cent, shall be given. Boats to report at time of ar- 
rivai at receivlng station. The same rule to apply when boats are on the llmit. 
Boats must hâve nets cleared before arrivlng at fish receivlng station." It 
is alleged that the lirait mentloned Is an obligation on the part of appellee to 
pay for at least 1,200 *salmon every twenty-four hours, whether he took the 
same or not. A further provision In the contract of hiring is as foUows: "AU 
salmon must be in perfect condition, and not dlscolored on the outside, and 
must be discharged from boats at least once in twenty-four hours." It is set 
forth that, while appellants were In thelr boats with undischarged salmon, 
they were compelled to stay there, and unable to attend to their wants, and 
that that was one of the reasons why that matter was inserted In the contract, 
as also to prevent fish which were caught from becoming spolled by reason 
of their not being canned in proper time. 

Libelants allège that on July 5, 1918, they each tendered to appellee, 1,200 
red or coho salmon, withii| the terms of their contract, and that appellee, by 

©ssFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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reason of lack of beachmen and defectlve machinery, failed to take them for 
24 hours; that the boats were not dlscharged on July 5th, but on July 6th; 
that each llbelant became entitled to receive crédit for 5,700 red or coho sal- 
mon, or $146.24, but that appellee credited each wlth 1,200 salmon, and re- 
fused to make further crédit; that It is impractieal or extremely difficult to 
flx actual damages by reason of the fallure of appellee to take the salmon ten- 
dered on July 5th ; that a reasonable compensation under the contract de- 
pended upon appellee taking ail salmon caught, and that expectation that he 
would do so was the principal inducement for entering Into the contract 

H. W. Hutton, of San Francisco, Cal., for appellants. 
Pillsbury, Madison & Sutro and A. E. Roth, ail of San Francisco, 
Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The libel 
does not allège that the libelants caught and tendered to the appellee at 
any time any more than 1,200 fish per day. Our construction of the al- 
légations is that the appellee, under the terms of the contract, had a 
right to limit the number of salmon that he was bound to pay for to 
1,200 in each 24 hours. Having the power so to limit the number 
of salmon which appellee was obliged to accept, that he could not 
receive more, or that appellants could hâve caught more to deliver, 
became immaterial. There is no averment that the appellee did not 
accept and pay for 1,200 fish in each 24 hours; on the contrary, it 
is alleged that he did take at least 1,200 per day. If the contract 
had provided that the appellee would take ail the fish that were 
caught, the question for décision would be différent, but the pleader 
seems to hâve purposely avoided making such an averment. The al- 
légation that the principal inducement to libelants for entering into 
the contract was that appellee would take ail the red or coho salmon 
that each of the libelants caught is not material, in view of the aver- 
ment that but 1,200 were tendered and were taken. 

Upon the second cause of action libelants seek to recover because 
they were prevented from delivering fish by reason of the failure of 
appellee to unload boats for a period of 24 hours. The contention 
is that each fisherman became entitled to a crédit of 5,700 salmon. 
This number is arrived at by adding 25 per cent, additional to the 
1,200 which were offered for the first six hours of the day, and an 
additional 25 per cent, for each hour's delay thereafter. Libelants 
argue that under the terms of the contract the amount to be paid is 
liquidated damages because of the failure to take the fish offered on 
July 5th. In our opinion the parties intended by the language used 
to provide for a penalty and not for stipulated damages. The con- 
tract fixes the amount each of the libelants could earn during the 
time they were delayed, namely, pay for 1,200 fish. If they should 
be allowed to recover under the construction which they ask the court 
to put upon the terms of the contract, obviously there would be an 
unconscionable disproportion between the amount claimed and the 
actual damages suffered; that is, the amount of recovery would be 
more than four times the amount which the appellants could hâve 
recovered if they had worked. That our construction of the 
contract is correct is also shown, we think, by the terms, which 
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make a distinction between the first six hours' delay and subséquent 
time. Subséquent time is placed upon a différent basis from the first 
six hours. If no penalty was intended, it is very reasonable to think 
that the parties would hâve made no différence between the first six 
hours and subséquent hours of delay. Furthermore, the provision in 
the con tract that the rule shall apply when the boats are on the limit, 
indicates that the parties intended a penalty and not liquidated dam- 
ages. Appellee being obliged to pay for at least 1,200 fish every 24 
hours when the boats were on the limit, the men could suffer no dam- 
age by delay in taking the fish, and therefore the provision for extra 
crédit became a penalty and not a measure of liquidated damages. 
Appellants endeavor to overcome this point by the argument that 
the men were obliged to discharge their boats once a day and to de- 
liver salmon in good condition. But if they were prevented from de- 
livering once a day, or from delivering fish in good condition by 
reason of the delay of the appellee, they would be excused from com- 
plying with such conditions, and would hâve been entitled to their 
limit, notwithstanding their failure to comply therewith. In Blewett 
V. Front Steet Ry. Co., 51 Fed. 625, 2 C. C. A. 415, this court, in 
considering the language of a bond, held that the omission to dé- 
clare a sum to be deemed liquidated damages in case of breach, while 
a circumstance, was not a controlling considération, in construing the 
bond, and that the court would construe the penalty as liquidated 
damages in cases where the parties may not hâve so nominated. The 
court said: "The construction will dépend upon the intention of the 
parties, to be ascertained from the whole ténor and subject of the 
agreement." Hère the contract is silent as to whether there shall 
be stipulated or liquidated damages, and this may be a circumstance 
of considération in construing the contract. McCall v. Deuchler, 174 
Fed. 133, 98 C. C. A. 169; Terra Cotta Co. v. Caldwell, 234 Fed. 
491, 148 C. C. A. 257. 

Our conclusion being that the District Court was right in sustain- 
ing the exceptions to the libel, the decree is afifirmed. 

Affirmed. 



BROWN V. PULLKN. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1919.) 

No. 3201. 

Tbial ©=5253(5) — Instructions — ^Iqnobing Issues. 

The complaint alleging work for a time under employment at a certain 
wage, a certain paynient, and a certain balance due ; and answer denylng 
such wage was stipulated, and alleglng agreement was for a certain lower 
wage, and that plaintlfif has been paid In fuU, an Instruction that It is 
elther $60 a month — the contract alleged by plalntlfC and denled by de- 
fendant — or nothing Is erroneous, as taking from the jury the question 
whether plalntlff had been pald the wages at the rate alleged by défendant 
to bave been stipulated, exceeding the amount alleged in the complaint to 
hâve been paid. 

In Error to the District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

fSBFor other cases see saine topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Action by Tom Brown against Harriet S. Pullen. Judgment for 
défendant, and plaintiff brings error. Reversed and remanded. 

J. H. Cobb, of Juneau, Alaska, for plaintiff in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error brought an ac- 
tion against the défendant in error to recover a balance of wages, al- 
leging that on December 3, 1915, he was employed hy the défendant 
in error to work at $60 per month, and at that rate worked for her until 
June 4, 1916, and that from that date until June 11, 1917, he worked 
for her at the agreed wages of $65 per month ; that he had been paid 
$288, and that there was a balance due him of $869, for which judg- 
ment was demanded. The answer denied that the stipulated wages 
were $60 per month and $65 per month, and alleged that the wages 
agreed upon were $1 per day for the entire period. The answer fur- 
ther alleged that the plaintiff in error had been paid in fuU by pay- 
ments made from time to time, and that on June 13, 1917, défendant in 
error settled with him, and that he accepted her last payment in full 
satisfaction of ail claims against her. This was denied in the reply. 

The court instructed the jury: 

"It Is elther $60 a month. or it is nothlng. It Is the contract whIch he al- 
lèges, and the contract which she dénies, that he relies on, and you cannot 
split the différence. 'ïou cannot do auythlng of that kind. It is $60 a month, 
or it is net $60 a mouth. If it is net $60 a month, then the plaintiff cannot 
recover." 

This instruction was excepted to, and is assigned as error. The in- 
struction was error. It took from the jury the question whether or 
not the plaintiff in error, even if he contracted to work at $1 per day, 
had been paid. If he was working at $1 per day, and had been paid 
but $288, as he alleged and testified, there was still a balance due him 
of $276. The défendant in error testified that she had paid him this 
balance. He denied it, and he was entitled to the verdict of the jury 
on the issue thus presented. 

The judgment is reversed, and the cause is remanded for a new trial. 



WILLIAMS et al. v. KAUFMANN. 

(Circuit Court of Appeals, Ninth Circuit August 4, 1919.) 

No. 3280. 

Patents <g=:3328 — Validitt and Infrinqement — Automobile Spotlight. 

The Kaufmann patent, No. 1,235,809, for an electric lamp flxture espe- 
dally for use in automoiiile spotlights, held not anticipated, and to cover 
a true comblnation, whlch Involved invention ; also held infringed. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of CaHfornia; Oscar A. Trip- 
pet, Judge. 

Suit by Charles F. L. Kaufmann, as prochein ami for Walter L. 
Kaufmann, against Albert C. Williams and Ralph E. Williams, doing 

^zsFot otber cases see «ame topic & KBIY-MUMBEÎK in ail Key-Numbered Dlsests & Indexes 
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business under the firm name of Williams Manufacturing Company. 
Decree for complainant, and défendants appeal. Afïirmed. 

Westall & Wallace, of Los Angeles, Cal., for appellants. 
Frederick S. Lyon and Léonard S. Lyon, both of Los Angeles, 
Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This appeal is from an interlocutory de- 
cree adjudging letters patent No. 1,235,809, to W. L. Kaufmann 
(August 7, 1917), valid, and that appellants infringed upon the single 
claim of the patent. 

The défenses are want of invention and noninfringement. The 
patent pertains to electric lamp fixtures especially for use in auto- 
mobile spotlights. The claim is as follows: 

"A device of the character described, embodying a snpporting bracket hav- 
Ing a sleeve, a refleetor connected detachably wltli one end of said sleeve, a 
tube slidable through said sleeve and projectable Into sald refleetor, a lamp 
withln the refleetor having a plug fltted within the correspondlng end of sald 
tube, the tube having a slot at its other end, a plug of Insulating materlal 
fltted in the last mentioned end of the tube and having a lug movable In the 
sald slot for holding the second mentioned plug in place, means withln the 
tube for Connecting said plugs electrically, conductors connected to the second 
mentioned plug, and a cap fltted upon the second mentioned end of the tube 
and coverlng the slot thereln, the cap having a central aperture through whlch 
sald conductors extend and having a contracted portion adjacent to said aper- 
tures threadedly recelvlng the second mentioned plug, said cap servlng as a 
handle for manipulating the second mentioned plug and said tube." 

The appellants state the principal question to be whether or not 
the claim sued on is valid in view of the prior art, and argue that 
the claim comprises no true combination, but only an aggregation of 
mechanical means and expédients well known and long used in the 
art. 

The Kaufmann lamp includes a bracket member adapted to be 
horizontally rotated. This bracket member carries at its upper end 
a horizontal sleeve, and upon the fore end of the sleeve there is a lamp 
refleetor, which is detachably connected. The sleeve receives a tube 
member, and in tum the tube member receives at one end a globe and 
at the other end a switch plug. The tube slides in the sleeve, and 
the globe may be adjusted axially within the lamp refleetor to focus the 
beam of light. Over the switch plug, at the opposite end of the tube, 
a cap member is fitted. Electrical Connecting means extend through 
the tube between the globe and the switch plug. The switch plug 
carries a lug adapted to fit in a bayonet slot formed in the tube, and 
by turning the cap member the switch can be tumed to make or 
break the electrical circuit supplying the current to the globe. The 
lamp includes a cover for the bayonet slot; the covering of the 
bayonet slot being one of the novel and valuable features provided 
by the Kaufmann lamp. In the Kaufmann lamp the cap constitutes 
the means for operating the switch plug to tum ofî or on the light, 
acts as a grip for the operator who desires to revolve the lamp, and 
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is the thing grasped by the operator to slide the tube wîthîn the sleeve 
to adjust the focus of the lamp. A drawing of the patent is annexed 
hereto. 




Jf^.^, 



In the spécifications of the Kaufmann patent the inventer, after 
describing the cap as fitting slidably upon the outer end portion of the 
tube to cover the slots and lugs, says : 

"The cap 23 bas a central restricted aperture t5 through whlch the cord 19 
extends. The cap 2S Is constructed of brass or other suitable métal, and pro- 
vides a handle for manipulatlng the plug 1& and also covers the slots 22. The 
cap 23 also provides a handle for sliding the tube 8 in the sleeve 2, whereby 
the lamp H can be focused withln the rettector 5, or adjusted axially of the 
reflector." 

The advantage of this mode of opération is evidently in the f act that 
the operator need only perforai the single act of taïcing hold of the 
cap when he desires to operate the lamp. This mode of opération 
appears to be novel ; but one move of the operator's arm is required. 
Compactness is also obtained. 

In the prior art spotlights had certain éléments exposed in such a 
way that the action of the lamp was subject to interférence by dust 
or rain. Kaufmann arranged the éléments of a spotlight so that ail 
of the éléments were protected, and it was novelty in combination 
with other features of his lamp to cover the slot. In using the cap 
of the switch plug as a means of adjusting the focus of the lamp, 
and in making the cap of the spotlight the control feature for turning 
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the lamp, adjusting the focus, and rotating the lamp, Kaufmann de- 
parts from the mode of opération of the lamps of the prior art. 

Appellants refer to the Knauff patent, No. 1,021,195 (March 26, 
1912), wherein there is a socket for an electric lamp. But there is 
shown in the patent merely a switch plug provided with a lug to be re- 
ceived in a bayonet slot similar to the plug, lug, and slot of the Kauf- 
mann spotlight. Knauff, however, does not disclose how to combine the 
éléments with the other éléments of the Kaufmann lamp to form a 
spotlight similar to Kaufmann's. 

In the Christian patent. No. 1,054,746 (March 4, 1913), for an im- 
provement in a lamp socket, the device shown contains no bracket, no 
reflector detachably connected with a sleeve, no cap fitted upon a tube, 
and no switch élément of any kind. It has the admittedly old éléments 
of a bayonet connection and a form of electrical connection. 

The Mazzeo patent. No. 1,088,830 (March 20, 1913), has doser 
relation to Kaufmann's patent than any introduced. Mazzeo in- 
vented an improvement in a lamp particularly designed for use as an 
automobile headlight. Mazzeo shows a complète housing for his 
iamp, which would make it very difhcult for use as a spotlight. He 
did not arrange the switch member on the lamp, nor did he hâve a 
handle to turn the lamp, nor a cap for sliding the tube to adjust the 
lamp focus, as arrangée! in the Kaufmann patent. There is no cap 
which may be grasped to do the threefold function of switching on 
and off the current, revolving the lamp itself, and focusing the globe. 
But fundamentally the différence between the Mazzeo and Kaufmann 
patents lies in the housing of the Mazzeo lamp in such a way that it 
could not be used as a spotlight. Mazzeo never had the idea of 
having an uncovered means conveniently at the operator's hand for 
sliding the tube to adjust the focus of the globe, for the drawings 
show that the tube of the Mazzeo lamp is held rigidly in one place 
by the screw 8 of the lamp, and that the screw must be set before the 
housing reflector is positioned. Kaufmann has so interrelated the 
éléments that the focus member is exposed and ready for opération. 
Robinson on Patents, vol, 1, § 291. The device is a commercial success 
and is in extensive use. 

We do not think it necessary to refer specifically to other patents 
introduced to show the prior art, as none shows the combination of 
Kaufmann. 

It is contended that the métal part of the plug on one of the ex- 
hibits (No. 3, alleged infringing lamp) is not aie équivalent of a cap, 
because it does not perform the principal function of the cap, and 
it does not constitute suhstantially the same means, nor operate in 
substantially the same manner. But an examination of the devices 
in évidence and the drawings discloses that the plug of the Kaufmann 
patent and the plug of Exhibit 3 are identical. The plugs in the 
respective devices perform the same function and operate in the same 
manner. Each carries a lug to operate in the bayonet slot of the 
respective sleeves, and each is received within the sleeve. Each has 
a threaded portion upon which the métal cap is mounted, and each 
constitutes the switch for making and breaking the electrical current 
foT the lamp. It is true that the cap in Exhibit 3 does not cover the 
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slot, as does the cap of the Kaufmann device; but the spotlight of 
Exhibit 3, the defendant's lamp, opérâtes in exactly the same manner 
as does the spotHght of the Kaufmann patent, the cap in the defend- 
ant's device merely having a reduced portion for receiving the threaded 
plug. The shank of the cap in the Kaufmann lamp extends over 
the sleeve to cover the bayonet slot, while appellants hâve extended 
the sleeve to cover the bayonet slot; but this variation is an insig- 
nificant mechanical change without varying the mode of opération 
with relation to the éléments of the Kaufmann lamp. 

The advantages and benefits of Kaufmann's invention ail appear 
to hâve been taken by défendants in their lamp. Seneca Caméra Mfg. 
Co. V. Gundlach-Manhattan Optical Co. (D. C.) 236 Fed. 141 ; Sim- 
plex Window Co. v. Hauser Réversible Window Co., 248 Fed. 919, 
161 C. C. A. Zl. While it is true that the éléments of the Kaufmann 
combination were old in the art, it is none the less true that the com- 
bination shows a unitary structure entitled to be protected as inven- 
tion, and appellants cannot avoid infringement by transferring from 
the cap of the Kaufmann spotlight to the sleeve thereof the function 
of covering the bayonet sl^t. There is no omission of an élément of 
the combination, but rather a mère formai change, upon which is 
f ounded the contention that the literal words of the claim are avoided. 

There is no serions déniai by the appellants that the spotlight, 
Exhibit 1, introduced in évidence, infringes the Kaufmann claim : 
and we hold that the District Court was correct in the conclusion 
that Exhibit 3 is also an infringement of the Kaufmann claim. 

As the record shoM^s that Exhibit 3 was sold by the appellants on 
February 26, 1918, which was prior to the time of the trial of the 
cause before the District Court, and also that there was a sale be- 
tween August 7 and September 6, 1917, a prima facie case was es- 
tablished, and the decree correctly enjoined appellants from con- 
tinuing to manufacture or sell spotlights of the types of Complain- 
ants' Exhibits 1 and 3. 

Afïirmed. 



BURNETT et al. v. VAILE-KIMES CO. 

(Circuit Court of Appeals, Slxth Circuit. June 3, 1919.) 

No. 3251. 

Patents <S=3328 — Infrinqeihent — Force Pump. 

The Kimes patent. No. 1,106,224, for a motor-operated force pump, 
claim 7, the dlstinguishing élément of which Is the permanently open air 
ports Connecting the suction and discharge chambers, teriiiinating in h 
"nozzle extendlng Into the upper ohamber having its end above the bot- 
tom wall thereof," /leîd not infrlnged. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

Suit by the Vaile-Kimes Company against Claude E. Bumett, 
Everett P. Larsh, and the Burnett-Larsh Manufacturing Company. 
Decree for complainant, and défendants appeal. Reversed, 

®=»For otlier casas see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexe* 
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Border Bowman and Paul A. Staley, both of Springfield, Ohio, for 
appellants. 

Wm. R. Wood, of Cincinnati, Ohio, for apppellee. 

Before KNAPPEN and DENISON, Circuit Tudees. and WAIv- 
TER EVANS, District Judge. 

KNAPPEN, Circuit Judge. Suit for infringement of United States 
patent No. 1,166,224, issued to plaintiff December 28, 1915, on motor- 




operawd force pumps for water or other fluid.* The features of 
the device, so far as important hère, are sufBciently shown by a re- 
production (reduced) of the patent drawing, in which 1 represents the 

1 The blU also embraced a charge of infringement of design patent No. 
46,222 to Rimes, August 4, 1914. The District Court held the design patent 
not Infrlnged. Plaintiff not having appealed, that patent need not be fiirther 
mentloned. 
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pump casing, 2 the inlet chamber, 3 the water supply inlet, 10 the 
pump cylinder mounted in the partition 9, which séparâtes the inlet 
chjimber from the valve chambers 7 and 8, 4- the discharge chamber, 
separated from the valve chambers 7 and 8 by partition 22, and pro- 
vided with an air chamber 6 and a water outlet 6. In this partition 
S£ are parts 23 and 24-, respectively controlled by valves 26 and 26 
located in the discharge chamber. There are permanently open air 
passages 27 between the valve chambers and the discharge chamber. 
The patent drawing shows and the spécification describes thèse passages 
as in the f orm of nozzles 28, having their upper ends tapered, mounted 
in and extending above the partition 2'^, "which constitutes the bottom 
wall of the discharge chamber." 

The only daim in issue is No. 7, which reads as f ollows : 

"7. In a pump, a cylinder, a piston mounted in said cylinder, a casing having 
two chambers arranged one above the other, the lower chamber coramunicatlng 
with said cylinder, the upper chamber communicating with a discharge Une, 
a port Connecting said chambers, a valve to control said port, and a nozzle 
extending into said upper chamber, having its end arranged above the bottom 
wall thereof and having a permanently open passage Connecting said cham- 
bers." 

Upon hearing on pleadings and proofs, the claim was found valid 
and infringed. From the interlocutory decree awarding injunction 
and accounting this appeal is taken. 

The case hère is in narrow compass. The only feature involved 
relates to what is called the "priming device," consisting of the per- 
manently open air ports 27 between the valve or suction chamber and 
the discharge chamber. The functions of thèse ports are (a) to per- 
mit the escape of air from the suction chamber to the discharge cham- 
ber, and so on to the air pressure chamber, relieving the valves 25 
and 26, and thereby preventing the pump from becoming air-bound; 
(b) to form a water seal in the discharge chamber, so that air cannot 
return to the suction chamber ; (c) at the same time permitting return 
of enough water from the discharge to the suction chamber to keep 
the valves constantly and automatically primed. 

Plaintifif seems to hâve been the first to employ, at least in pumps 
of this type and in an operative way, constantly open ports between the 
suction and discharge chambers for the purpose of relieving the pump 
from a tendency to become air-bound, although it was old to employ 
open ports between the discharge chamber and the pump cylinders for 
the purpose of drainage and thus to prevent freezing, and other 
more or less related uses of similar ports in pumps of différent kinds 
are shown. Plaintiff's permanently open ports through the partition 
between the suction and discharge chambers are shown to be highly 
useful, effective, and well-received, and, were the device of the pat- 
ent plaintiff's first use of such ports in this kind of pumps, the problem 
before us would be very différent. 

But that is not the case. The patent in suit was applied for Feb- 
ruary 25, 1915. More than two years before that date there were in 
public use and on sale pumps manufactured and sold by plaintifï of 
259 F.— 55 
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the gênerai type of those involved hère, which were provîded with 
constantly open air ports between the suction and discharge cham- 
bers, in the form of latéral perforations in the rim of the discharge 
valve seat, and thus below the valve and above the floor of the dis- 
charge chamber. This construction is identified in the record as tlie 
"Stebleton." It is clearly a prior use of the ports there employed. 
Each of the first six of the eight claims of the patent contains the 
élément "a permanently open port Connecting the upper portion of 
said [suction] chamber virith said discharge line," in the foregoing 
or substantially similar language ; but each of them whoUy omits the 
élément of "a nozzle extending into said upper chamber, having its 
end arranged above the bottom wall thereof," or anything of that 
substance. Each of the six claims thus in terms reads upon the 
Stebleton structure, and the District Court dismissed the bill as to 
those six claims. ° Plaintiff concèdes that the eighth claim does not 
cover that construction ; the eighth differing f rom the seventh prin- 
cipally in describing the nozzle as "having its upper end tapered" and 
in omitting the phrase "having its end arranged above the bottom 
wall thereof," although that feature is perhaps implied. 

The only question thus relates to the validity and infringement of 
claim 7, as differentiated from the first six claims. Assuming that 
claim 7 is valid, we are unable to agrée with the learned District 
Judge that defendant's structure infringes it. That by the language 
"a nozzle extending into said upper chamber, having its end arranged 
above the bottom wall thereof," the inventer intended to describe an 
élément not in fact contained in the Stebleton construction is we think 
clearly apparent, not only from the language of the claim itself and by 
the omission of that élément from each of the six preceding claims, but 
from the description of the "nozzles" contained in the spécification, a 
quotation from which we print in the margin.* 

It is unnecessary to invoke the dictionary définition of "nozzle." 
The description of the ports as "formed in nozzles * * * mount- 
ed in the partition," and having "their upper ends extending above 
said partition" naturally points to a mechanical construction protrud- 
ing into the discharge chamber and terminating above its floor. The 

2 Plalntiff's counsel say In brlef that "the first six claims were not drawn 
to closely and structurally difCerentlate from the abandoned Stebleton de- 
vice, 1. e., the horizontal duct in the valve seat, and so were dropped from the 
Infringement Issues." 

a "While a simple opening in the partition is ail that Is necessary to constl- 
tute the relief port, such an opening is more or less liable to stoppage, and, 1 
hâve in the présent construction shown the relief ports 27 as formed in nozzles 
28 which are mounted in the partition 22, and hâve thelr upper ends extend- 
ing above said partition, which constltntes the bottom wall of the discharge 
chamber, and which also bave their upper ends tapered. Thus any foreign 
matter which enters the relief ports must pass dlrectly into the same, as the 
nozzle afCords no support upon which such materlal may be deposited aùd 
may then work Its way into the opening. To further prevent clogging It Is 
désirable that the relief port should be as short as it Is possible to make It, 
and I hâve, therefore, provîded the body portions of the nozzles 28 with en- 
larged bores 29 into which the relief ports open." 
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référence to the tapering of the upper ends of the nozzles for the pur- 
pose of preventing deposit thereon of material which would tend to 
clog the opening makes such construction conclusive. We think it 
clear that plaintiff has intentionally and effectively limited claim 7 
to such construction. McClain v. Ortmayer, 141 U. S. 419, 425, 
12 Sup. Ct. 76, 35 L. Ed. 800; Cimiotti v. American Co., 198 U. S. 
399, 415, 25 Sup. Ct. 697, 49 L. Ed. 1100; Ohmer v. Ohmer (C. C. 
A. 6) 238 Fed. 182, 193, 151 C. C. A. 258. In fact, the patent drawing 
above reproduced discloses a mechanical construction extending above 
the floor of the discharge chamber, and plaintiff's commercial con- 
struction has brass nozzles with tapered ends driven through the floor 
openings and terminating a substantial distance above the floor. 

In defendant's pump (which is manufactured under its patent No. 
1,242,104, October 2, 1917, and thus later than the patent in suit) the 
air ports between the suction and discharge chambers take the form 
of a vertical perforation in the valve stem (thus leading f rom the suc- 
tion chamber), Connecting near the upper end of the stem with a 
transverse perforation therein opening into the discharge chamber. 
Thèse perforations are unlined, and there is neither "nozzle" nor 
mechanical construction of any kind "extending into" the upper 
cham.ber, or "having its end arranged above the bottom walI thereof ," 
unless the mère perforation in the valve stem is such construction, 
as we think it plainly is not. The advance over Stebleton made by 
claim 7 is not great, and relates only to the protruding "nozzle" con- 
struction. Plaintiff is entitled to but a narrow range of équivalents 
— a range which cannot reasonably be made to include défendant. 
If the iatter's ports constitute a protruding "nozzle," so aiso does 
Stebleton. If, as plaintiff's counsel contend, "the Stebleton valve 
seat does not extend into the upper chamber, but is a mère window 
between the upper chamber and the interior of the valve port," the 
same is in essence true of defendant's port. The subjoined eut shows 
the form and location of each of the three devices we are considering. 
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As readily seen, those of Stebleton and of défendant are withm 
the valve structure, that of plaintiflf entirely outside of it. The noz- 
zleless open port of the Stebleton pump cannot be considered merely 
an abandoned experiment in the sensé of the patent law, notwith- 
standing the stipulation that "plaintiff stopped using, or abandoned the 
spécifie construction of the Stebleton exhibit within the two years 
preceding the application for the patent." * The open ports would 
appear to hâve been fairly operative and were used in the pumps of 
plaintiff's manufacture (and even inserted in pumps previously sold, 
when trouble was had with the suction) for a considérable time, and 
until the adoption of the improved and superior device of claims 7 
and 8. 

The conclusion of noninfringement is not weakened by the fact 
that the spécification of defendant's patent states that "vertically open- 
ing ports * * * for instance in the deck 8 between the chambers 
or in some instances in the rim of the discharge valve seat" (apparently 
referring to Stebleton) hâve been found objectionable as "quite likely 
to collect sédiment and deposit particularly when adjacent to the bot- 
tom of the discharge chamber," and that in defendant's device such 
difficulties are overcome by locating the port in a "substantially hori- 
zontal position * * * elevated above the bottom of the chamber," 
nor by the fact that defendant's device aims to prevent clogging of 
the air ports by an asserted wiping action of the valve in its up and 
down movement on the stem over the air port opening therein. 

The question is not whether défendant bas infringed Stebleton, nor 
whether defendant's construction is an improvement over the inven- 
tion of claim 7 of plaintiff's patent. The only question is: Does it 
employ the device of that claim? Herman v. Youngstown Co. (C. C. 
A. 6) 191 Fed. 579, 585, 112 C. C. A. 185. As we hâve already said, 
we think it does not. We therefore find it imnecessary to discuss 
the charge of unfair compétition, which does not affect the purely 
légal question of infringement or noninfringement. 

The decree of the District Court is reversed, so far as it finds in- 
fringement of, and awards relief respecting, claim 7, and the record 
is remanded to that court, with directions to enter a new decree not 
inconsistent with this opinion. 

4 It was formally stlpulated upon the hearlng below that "the Stebleton 
pump, with a horizontal orifice through the valve seat rlm, was In public use 
and on sale more than two years prier to February 23, 1915, which Is the fiUng 
date of the application for that patent." 
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WARD V. FINLEY METHOD CO. 

(District Court, S. D. Texas, at Houston. July 31, 1919.) 

No. 94. 

1. Patents <S=5323 — Scope of Décision — Vauditt of Patent. 

In View of the flnding of noninfrlngement, neither the validlty nor the 
Invalidity of the Ward patent, No. 991,043, is declared. 

2. Patents <@=>168(2) — Construction of Claims — Rejection in Patent Of- 

fice. 

The patentée having originally sought broader claims, whlch were re- 
jected In the Patent Office, and havlng aequieseed In such rejection by 
withdrawing such claims and substituting a narrower claim, cannot be 
allowed to Inslst upon such construction of the clalm actually allowed 
as to embrace in It tlie claims previously rejected. 

3. Patents ®=>328 — Infeingement. 

The Ward patent, No. 991,043, for spraying atomlzed oil on roads, held 
not infringed by the process used by the Finley Method Company. 

4. Patents <S=>229 — Infringement — What Constitutes. 

While the complainant has established that the défendant Is employlng 
In the treating of road surfaces the sarne process whlch complainant him- 
self employs, this cannot avail complainant, beeause neither complainant 
nor défendant are employing the process described ànd limited in com- 
plainant's patent claim. The significant feature of the Ward process, 
whlch Induced the allowance of patent after the application had been 
twlce rejected, was the claim that Ward had designed a method by whlch 
a union of oil and road material could be efCected while both were in a 
State of agitation and partial suspension, and that thls coalesced body 
would settle and form a compact and durable road surface iinmediately 
available to traflic, while it is equally clear from the proof that no such 
union was formed and no such resuit achleved. 

In Equity. Suit by Joseph E. Ward against the Finley Method 
Company. Bill dismissed. 

Andrews, Streetman, Logue & Mobley, and Hardway & Cathey, ail 
of Houston, Tex., for complainant. 

Pennie, Goldsborough & O'Neill, of Washington, D. C, Andersen, 
Rountree & Crenshaw, of Atlanta, Ga., and Moody & Boyles, of 
Houston, Tex., for défendant. 

HUTCHESON, District Judge. This is a suit in equity by Joseph 
E. Ward against Finley Method Company for injunction and ac- 
counting ; the complainant asserting a process patent and the infringe- 
ment of it by défendant. The défenses set up in the answer are two 
— noninfrlngement, and that the Ward patent was void, first, beeause 
of anticipation; second, that for the purpose of deceiving the public 
the description and spécification filed by the patentée in the Patent 
Office was made to contain less than the whole truth relative to his 
invention or discovery, or more than is necessary to produce the de- 
sired efïect. 

[1] As the défense of noninfringement will be sustained, it is unnec- 
cessary for me to discuss the défense of invalidity further than to say 
I do not find any basis for the claim that there was any déception prac- 

^=»Por 'ither cases see same topio & KBY-NUMBER In ail Key-Numbered Dlgests & Indexée 
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ticed by the patentée, and that, in view o£ the narrow scope which 
I think the patent claim is entitled to, I do not believe it is void by 
anticipatiwi. 

[2] Indeed, it is my view that the daims of the patent as allowed 
hâve been drawn with such nice and meticuloiis care as that they pré- 
sent a patent claim, not only not anticipated by the prior art, but one 
whose processes as defined are not now being followed in the art. 
Plaintiff, in his spécification, stated that the main object of his in- 
vention was "to reduce to a minimum the amount of oil required in 
making the roadvi^ay." In describing his process he said : 

"The process consists essentially In applying the oll to the road surface in 
a condition of suspension in the air in such manner that the oil as it settles 
into contact with the road surface pemieates the road surface by reason of 
its fine State of division, fomiing a coating over each solid particle in the 
road surface, so that in the stirring and compression of the road surface by 
the ordinary trafic thèse solid particles will be compacted together, and will 
be caused to forin a waterproof compact mass ; the oil acting as a binder." 

The claims of the patent are as f oUows : 

"1. The process of making a roadway, which consists In atomlzlng oil In 
contact with air, iij such manner that the oil tends to remain suspended in 
the air for an appréciable tlme, bringing the atomized oil and air into con- 
tact with a porous road surface, causing the oll to permeate the porous rotid 
surface while still in atomized condition, and causing the atomized oll to be 
deposited on the material of the road surface while said material is agltated 
and partly suspended. 

"2. The process of making a roadway which consists In atomizing oil in 
contact with air, maintalning the oll in atomized condition and suspended in 
the air an appréciable time prior to bringing it Into contact with a porous 
road surface, causing the deposit of atomized oll on the road surface in a 
thin layer of atomized oil particles, thereby maintalning the maximum sur- 
face of exposure of the oil to contact with the air and with the material of 
the roadway for hardening of the oil and blnding the same to the road ma- 
terial by oxidatlon." 

It will be observed that the first claim calls for atomizing oil in 
contact with air in such manner that the oil tends to remain suspended 
in the air for an appréciable time; bringing the atomized oil and air 
into contact with a porous road surface ; causing the oil to permeate 
the porous road surface while still in the atomized condition; caus- 
ing the atomized oil to be deposited on the material of the road sur- 
face while such material is agitated and partly suspended. 

In the second claim the call is for atomizing oil in contact with air ; 
maintaining the oil in atomized condition and suspended an appré- 
ciable time prior to bringing this oil into contact with a porous road 
surface; ca'using the deposit of atomized oil on the road surface in a 
thin layer of atomized oil particles ; maintaining the maximum sur- 
face of exposure of the oil to contact with the air and the material 
of the roadway for hardening the oil, and binding the same to the 
road material by oxidation. 

In both claims there is a restricted form whereby an essential élé- 
ment of the process is the atomizing of oil in contact with air and 
that the oil be applied in such atomized condition to a porous road 
surface. The atomizing of the oil is described as follows: 
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"The oll Is forced by the pump 8 through the atomlzing nozzles under suf- 
ficient pressure to secure atomization, and the openings for the atomizing 
nozzles are sufflciently contracted to insure that, as the oil issues under such 
pressure, it will, on encountering the air, be broken up into such fine parti- 
cles tliat It tends to remain suspeuded in the air for an appréciable length 
of tlme, forming a Jnist or mixture of air and minute particlos of oil. This 
opération of finely dividing the oll to form a mixture with air is well under- 
stood under the term 'atomization,' and the function of the opération in my 
process is to render the oil capable of permeation or diffusion into and be- 
tween the solid partiales and surface of the roadway ; the mixture of air 
and atornized oil having in this respect the properties of a gas as distinct 
from those of a liquid or solld." 

The inventor has thus made clear that his process is a cloud or 
oily mist, in contradistinction to the application of oil to the road 
surface in an unbroken stream or sheet. Again, he says in his spécifi- 
cation : 

"Where oll is deposited on the roadway by means of the ordinary sprlnkling 
nozzles, or by means of forcing the oil in a solid stream into violent contact 
with the surface of the roadway, the oil tends to collect in pools, and has 
to be violently forced into the interstices of the roadway by mechanical ac- 
tion, for the reason that roadway surface dust particles, etc., hâve no capil- 
lary attraction for the oil, but rather tend to repel the same until they hâve 
been actually wetted with it; but, by reducing the oil to an atornized condi- 
tion and suspending it in the air, it is caused to enter the porous surface of 
the roadway and to peuetrate between the dust particles by a process of 
diffusion." 

This patent to Ward was only allowed after it had been twice re- 
jected, and after application had been amended by canceling claim 1, 
by amending claim 2, by inserting after the word "air," occurring at 
the end of Une 1 of claim of the patent the following: "In such 
manner that the oil tends to remain suspended in the air for an ap- 
préciable time" — and by inserting after the word "surface," occurring 
in the next to the last Une of claim 1 of the patent, "while said ma- 
terial is agitated and partly suspended." Claim 3 of the application, 
which became claim 2 of the patent, as amended by canceling the 
word "while," which occurred after the word "condition," Une 3 of 
claim 2 of the patent, and substituting "and suspended in the air an 
appréciable time prior to," and by the same amendment the words 
"and porous" were inserted before "road surface," as occurring in 
Une 6 of claim 2 of the patent. 

Such, then, being the history of the Ward patent, and of its issue, 
it is plain that the patent in controversy hère was obtained under cir- 
cumstances which make fuUy applicable the language of the Suprême 
Court of the United States in Corbin Cabinet Lock Co. v. Eagle Lock 
Co., 150 U. S. 38, 14 Sup. Ct. 28, 37 L. Ed. 989: 

"Having originally sought broader clalms, which were rejected, and having 
aequiesced in such rejection, and having withdrawn such claims and substi- 
tuted therefor this narrower claim, * » * neither the patentée, uor his 
assignées, can be allowed under the authoritles to insist upon such construc- 
tion of the allowed claim as would cover what had been previously rejected." 

This principle as thus expressed has received repeated affirmations 
in the décisions. See Rembert RoUer Compress Co. v. American Cot- 
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ton Co. (C. C. A. 5th Cir.) 129 Fed. 355, 64 C. C. A. 25 ; Ward v. 
Rogers Brothers Co., 241 Fed. 257, 154 C. C. A. 177 (Ninth Circuit), 
in which case this very patent in suit was construed and defined ; and 
m the Second Circuit in the late case of Spalding & Bros. v. Wana- 

maker, 256 Fed. 530, C. C. A. , in which latter case Judge 

Learned Hand, speaking for the court, says: 

"The successive réfections of this clalm necessarily in volve the rejectlon of 
the construction which the plalntiff seeks to put upon the patent at the prés- 
ent time — or at least, so it seems to us — and concludes it hy estoppel from 
the interprétation which it noie seeks to put upon those claima which the 
patentée eventually çot." (Italics mine.) 

[3, 4] I hâve no doubt, from the évidence, that both the complainant 
and the défendant are employing substantially the same process in the 
actual treating of road surfaces ; but the case does not turn upon 
the actual process which the parties are employing, but upon whether 
the process employed by the défendant is the same as that described 
in the patent to the complainant. And while, as I hâve said, I hâve 
no doubt that complainant and défendant are employing substantially 
the same process, I hâve equally no doubt that neither of them are 
employing the process described and limited in the patent claims. 

It is very clear that the significant feature of the Ward process, 
which appealed to the Patent Examiner and induced him to allow the 
patent after the application had been twice rejected, was the claim 
that Ward had designed a method by which a union of oil and road 
material could be effected while both were in a state of agitation and 
partial suspension, and that this coalesced body would settle and form 
a compact and durable road surface immediately available to traffic. 
And it is equally évident, from the proof before-me, that no such 
union is formed, and no such resuit achieved. The process in actual 
use by complainant and défendant consists in both cases of finely di- 
viding the oil, so that it may be distributed over the road surface in a 
most efficient way, and while it may be in a purely physical sensé 
that there is some suspension of the oil, and that some of the dust on 
the road is raised, in a practical sensé, from the standpoint of mak- 
ing roads, the suspension in the air does not occur, nor is the union 
of the oil with the roadbed in any sensé madç, while the material of 
the road surface is agitated and partly suspended. In other words, 
this case présents an instance of such verbal nicety of définition be- 
fore the Patent Examiner as that the process described almost reaches 
the vanishing point of practical common sensé, while before this 
court such liberality in the use of terms is employed as to embrace 
in complainant's process practically every effective method of finely 
dividing the bitumen, so as to place it on the roadbed with the best 
results. 

Complainant therefore finds himself before me in this dilemma: 
Either his process must be restricted to the verbal content of his 
claims as allowed, in which event it must be held the défendant has 
not infringed the patent; or complainant's claims must be judged, 
not by his patent document, but by the opération of his own machine, 
in which event it must be held that his process has been anticipated 
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by the prior art. While, therefore, it is the view of this court that 
the complainant's case goes out on the first horn of the dilemma, if 
I should be in that incorrect, his case will not be bettered, because the 
broad construction claimed by him puts him clearly within the prior art. 
It follows, therefore, that complainant's bill should be dismissed, 
with costs ; and a decree so ordering will be entered. 



McKINNON CHAIN CO. v. AlVIERICAN CHAIN CO., Inc. 

(District Court, M. D. Pennsylvania. July 22, 1919.) 

No. 253-A. 

1. COUETS <@=3274 JUEISDICTION OF FeDEBAL COUBTS — PATENT CASES VKNtJB 

— "Kegulab and Established Place of Business." 

A forelgn corporation, wlilch opérâtes a mamifacturlng plant employ- 
ing some 3,000 men in a judicial district in wtiicli it is alleged to liave 
committed acts of infrlngement, lie: : lo hâve "ii regular and cstablislied 
place of business" in tbe district for jurisdictlouul purposes, under Judi- 
cial Code, § 48 (Comp. St. § 10.30), although its principal place of business 
is in anotlier state. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Establisbed Place of Business.] 

2. Patents <S=5210 — Machine Built foe Anotheb— Implied License. 

Wliere a new machine was built for défendant, according to ideas of 
defendant's superintendent and with the understanding that if success- 
ful a large nuujber vvould be required, but was afterward patented by the 
builder, défendant held to bave an implied license to make and use as 
many of ttie machines as required in its business. 

In Equity. Suit by the McKinnon Chain Company against the 
American Chain Company, Incorporated. Decree for défendant. 

Mitchell & Staples, of Bufïalo, N. Y. (L. P. Whitaker, of New 
York City, of counsel), for complainant. 

Frederick S. Duncan, Oscar W. Jeffery, and John H. Hilliard, ail 
of New York City, for défendant. 

WITMER, District Judge. This suit was instituted to restrain by 
injunction the défendant f rom manufacturing, using, or selling an auto- 
matic chain forming machine covered by letters patent No. 1,023,126, 
and for an accounting to plaintiff for damages sustained by alleged in- 
fringement. 

The plaintiff, McKinnon Chain Company, is a corporation organ- 
ized and existing under the laws of the state of New York and having 
a regular and established place of business at Buffalo, said state. 

[1] The défendant, American Chain Company, Incorporated, is 
a corporation organized under the laws of the state of New York, 
and is the successor to the entire business and good will of the Stand- 
ard Chain Company, which formerly conducted the manufacture of 
chain at its several plants, including those located at Marion, Ind., 
Columbus, Ohio, Braddock and York, Pa. The defendant's business 

^s^Foi other cases see same toplo & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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office is located at Bridgeport, Conn., from which ît conducts it? 
buying and selling opérations and gives instructions for the opération 
of its various works, including the York plant, where the alleged 
patented machines were in use. 

The court's jurisdiction is challenged on this showing. It is con- 
tended that défendant has not such "regular and estabhshed place of 
business" at York as to confer the jurisdiction contemplated by sec- 
tion 48 of the Judicial Code. Act of March 3, 1911, c. 231, § 48, 36 
Stat. 1100 (Comp. St. § 1030). 

While the defendant's business of buying and selling is negotiated, 
and no doubt a gênerai supervision of ail of its plants raaintained at 
its office at Bridgeport, it is equally certain that it has a regular and 
established business at York, of manufacturing at least some of the 
product that it puts upon the market. Hère some 3,000 men are em- 
ployed, and a large and valuable plant, equipped with the latest ma- 
chinery, is established to accomplish this end. However, the statute, 
in order to confer jurisdiction, also requires that acts of infringement 
shall hâve been committed in the district where such place of busi- 
ness is established, and this brings us fo the merits of the case. 

[2] Among the défenses relied upon by the défendant is that of 
implied license on the part of the Standard Company, and its succes- 
sors, to make or hâve made, and to use in its business of chain making, 
as many machines of the construction indicated in the patent as might 
be needed by them, which implied Ucense arose out of the circum- 
stances surrounding the laying out and building of the initial ma- 
chine, which was afterward patented, and has since in a slightly modi- 
fied form been in use at the York plant. The conclusion reached re- 
quires considération only hereof. 

Early in the year 1905 the Automatic Machine Company of Bridge- 
port, Conn., of which James Coulter was président, was engaged by 
the Standard Chain Company to build an automatic machine which 
would form a chain link in such manner or form that the same could 
be automatically welded by electricity. Prior to this time no such 
machine had been constructed in this country. The Standard Com- 
pany which was the largest manufacturer, like ail other chain-making 
concerns hère, made ail of its welded chain by the hand process of fire 
welding, which consisted in heating the links in a furnace and then 
welding the ends together either by blows of a hammer operated by 
hand or by the hand-directed blows of a mechanical welder. Though 
chain of various formed links were being made on machines working 
automatically, ail of them so made were of the open or unwelded link 
type and were so constructed that the links could not to any large de- 
gree of success be welded by electricity. 

Carleton L. Hoff, superintendent of the York plant of the Standard 
Chain Company, satisfied by diligent research and study of the pos- 
sibility of eîectrically welding chain, interested John C. Schmidt, prési- 
dent of the Company, and after some investigation through Mr. Davis, 
gênerai manager, of the electric welding of chain as then attempted 
in France and Germany, the Standard Company itself actively took 
up the introduction and development of electric welding. The assis- 
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tance o£ the Thomson Electric Welding Company, of Lynn, Mass., 
was sought. On November 8, 1904, Mr. Hodges, secretary and man- 
ager, met Schraidt and Hoff at York for consultation regarding the 
building of electric welding machines to weld links in chain that 
Hoff proposed to produce on a chain-forming machine that the Stand- 
ard Company was to hâve made. The character of chain in mind of 
Hoff, as mentioned to Hodges for welding on the machine to be built 
by him, was one with opening or joint at the side of links. The elec- 
tric welding to be done by feeding such chain into a welding machine 
provided with électrodes that would grasp the ends of each link close 
to the point and cause the ends, when heated by passing of an elec- 
tric current, to be welded by the pressure of arms forcing the ends 
together. The chain forming was to be accomplished by automatic 
machine, the wire being f ed into the machine, eut off in suitable length, 
bent around a mandril, into the form of a link and each link tumed 
on and so that the next incoming pièce of wire would be threaded 
through the link, thus producing continuous chain. 

The Thomson Company undertook to furnish the welding machine 
needed, and the Standard Company the machine for forming the char- 
acteristic chain required. 

This suit has only to do with the effort and success in obtaining the 
latter. 

That the patented machine was built by James Coulter, the patentée, 
on behalf of the Automatic Company at the instance and solicitation 
of the Standard Company and for its use, is not denied. On what con- 
dition and by whose request and if any assistance is in controversy. 
On behalf of the défendant, it is insisted that Hoff took up with Coul- 
ter the construction of the machine wanted by the Standard Company, 
that he gave advice and assistance with the understanding that the 
Company should hâve such additional machines as were required by it 
in its business. Ail of this is denied on behalf of plaintiff, with the 
exception of the possible admission that the machine made was order- 
ed by the Standard Company through Robert Garland, its vice prési- 
dent, and that Hoff was not known in the transaction until the ma- 
chine was ready for inspection. This does not seem probable, and, 
having heard the witnesses and considered their testimony, the court 
does not so find. On the part of the Standard Company, Hoff was the 
moving active spirit in behalf of electric welding and automatic chain 
making, assisted by Schmidt. He was familiar with the manufacture 
of unwelded chain by automatic machinery and was engaged in the 
business since 1895, having manufactured the Schmidt chain on a 
machine constructed for the purpose by Martin O. Rehfus of Phila- 
delphia. About the year 1900, he also devised and patented two new 
forms of unwelded links and consulted Rehfus about the building of 
an automatic machine to produce chain of the links devised. He made 
a study of the patents of chain-forming machines and the practica- 
bility of manufacturing chain by electric welding. He satisfied him- 
self of the particular form of link required to accomplish this end 
and the kind of machine required to produce it. As he disclosed his 
conception to Rehfus, Adolph Reitzel, superintendent of the Thomson 
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Company, and A. H. Nilson, builder of automatîc machinery, and 
others, he had concluded that the f amiliar Rehf us machine used by him 
to produce the Schmidt chain could be utilized with some modification 
to construct the chain with simplified link appropriate for electric 
welding. It appears but natural that Garland should bring Hoff and 
Coulter together upon the matter in hand. The latter was formerly 
in his empToy and had his confidence as a skillful mechanic and build- 
er of automatic machinery. The former was then in the employ of his 
Company and had made a study of the undertaking to weld chain by 
electricity and had undertaken to produce for his Company a machine 
for making automatically thé necessary chain required. That he did 
bring them together as testified and previous to the meeting between 
Garland and Coulter at the Waldorf Astoria about the middle of 
February, 1905, is not doubted. 

What is more reasonable than that the ordering of the machine 
which was then as yet in the mind of Hoff should and would be in- 
trusted to him. It was his undertaking and effort and it was intrust- 
ed to him. He met Coulter and explained his mission and showed him 
how the old Rehfus machine could be altered and utilized. Coulter 
dénies this, but a study of the modified product disclosed to Rehfus, 
Reitzel and Nilson, and patented by Coulter bears silent testimony. 
True, Coulter met Garland and Schmidt in New York and talked the 
matter over, discussing the contract for the building of the machine 
and the possibilities of a number of additional machines required, if 
the same should prove successful, and, though Garland testified Hoff 
was présent at this meeting, Hoff frankly states that he was not prés- 
ent and that Garland was mistaken. The disagreement between Hoff 
and Garland, when carefully considered, serves rather as convincing 
proof of their honest intent each in his own way to tell the truth 
than to fabricate a case. 

That Hoff had a meeting with Coulter at Bridgeport prior to his 
visit to New York, and that he there explained to him the gênerai lay- 
out and détail of the machine he had in mind, and which he proposed 
to hâve built for the Standard Company for forming chain with a 
view of electrically welding such chain, is not doubted, and that Coul- 
ter on behalf of the Automatic Company undertook to and did build 
such machine for the Standard Company with the hope and under- 
standing that large orders would follow if successful for use by the 
Standard Company is equally well established. 

After several conférences between Hoff and Coulter, the machine 
was shipped to York and set up for use in the company's plant. Its 
success was at first indiffèrent and was only turned to good account 
after some important changes and altération by Hoff. Neither Hoff 
nor any one else connected with the Standard Company considered 
the laying eut of the proposed chain-forming machine required any- 
thing more than the ordinary shop skill of an experienced builder of 
automatic wire bending or chain forming machinery. The idea that 
invention was involved did not enter any one's mind. It is even doubt- 
ful whether Coulter thought of it until it was suggested by Michael 
B. Ryan, connected with the Automatic Company, at whose instance 
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and for whose benefit the patent was applied. The Standard Company 
having endeavored since then to purchasë additional machines from 
the Automatic Company without avail, since procured and installed 
at its plant for use more than 100 machines of the type. Though ma- 
chines were not furnished when required soon after request was made, 
Ryan, then assignée of Coulter's application, offered to Schmidt, prési- 
dent of the Standard Company, for sale the exclusive rights under 
the Coulter application. No claim was made at this time that the 
Company did not hâve the right to obtain and use for its own purposes 
such machines covered by the Coulter patent as it needed in its own 
business. This offer was rejected by the company as stated by Hofï, 
partly because the company considered it already had the right to use 
in its own business machines of the design built by Coulter at its in- 
stance. 

That the Standard Company has the right to the use of the ma- 
chine constructed and delivered to the company at its instance is not 
to be considered. The matter hère presented is whether défendant is 
entitled to the use of as many more machines of its type as required 
in its business, under the particular facts as developed; it appearing 
that Coulter was approached and employed in a semiprofessional ca- 
pacity by the Standard Company for its individual benefit, having di- 
vulged to him its plans in regard to the development of the electric 
welding of chain, explaining to him so much about the chain-forming 
machine and the détails of the forming and bending mechanism there- 
of as to enable Coulter to produce a machine that embodied the form- 
ing and bending tools of the Rehfus machine owned by the Standard 
Company with such modifications as were obviously necessary to make 
the new form of link; and Coulter having accepted the information 
intrusted for the purpose of assisting in developing the chain-forming 
machine for the particular needs, of the company knowing that it was 
to be undertaken by him without limitation to one machine, but with 
the expressed understanding that a large number of machines of its 
kind would possibly be required and ordered from his company if the 
machine proved a success in the development in the manufacture of 
chain by electric welding. To négative this proposition is to enable 
Coulter to prevent the Standard Company from reaping the fruits of 
ils effort, and the very object in securing the assistance of Coulter 
in the undertaking of the development of the chain-making process 
through the use of the required machine. To confine the company to 
the use of one machine would indeed be contrary to the original in- 
tention of the parties to the undertaking. The business required 
more machines ; in f act, many machines were needed if chain making 
could be carried on through the use of them successfully and com- 
mercially. The purpose was that thèse should be obtained and used 
when needed. This was made known to Coulter before he accepted 
employment, and it is therefore presumed that he proceeded to work 
with this in mind. It would indeed be contrary to equity and fair 
dealing if Coulter should now hâve such control of the situation as to 
enabJe him to arbitrarily deny the company the use of as many more 
machines as it originally had a right to expect in the development of its 
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business. This cannot be tolerated. The license to use îs not confined 
to the machine delivered but to as many more as were intended to fol- 
low as understood by the parties to the undertaking. 

As was said in Withington Cooley Co. v. Kinney, 68 Fed. 500, 15 
C. C. A. 531: 

"The duratlon and scope of the license must dépend upon the nature o( 
the invention and the eircumstances out of whlch an implied license is pre- 
sumed, and both must at last dépend upon the intention of the parties." 

The opinion of the court follows the principle expressed in Robinson 
on Patents, §§ 809, 810, and in Montross v. Mabie (C. C.) 30 Fed. 234. 
Summing up the authorities of the fédéral courts, the principle has 
been generally expressed that, where the designing or creating of such 
machine or process even involves invention and a patent is taken out, 
it is well established that the person for whose benefit such creating 
was donc is entitled to an irrévocable license to the use of said patent 
to such extent as may be necessary to secure the bénéficiai rights 
in question. Wilson v. Wilson Corporation (D. C.) 241 Fed. 494, at 
pages 496 and 497; Montross v. Mabie (C. C.) 30 Fed. 234; Solomons 
v. United States, 137 U._ S. 342, 11 Sup. Ct. 88, 34 L. Ed. 667; An- 
derson v. Eiler, 50 Fed. 775, 1 C. C. A. 659; Withington Cooley Co. 
V. Kinney, 68 Fed. 500, 15 C. C. A. 531 ; Barber v. National Carbon 
Co., 129 Fed. 370, 64 C. C. A. 40, 5 L. R. A. (N. S.) 1154; Schmidt 
V. Central Foundry Co. (D. C.) 218 Fed. 466; McClurg v. Kingsland, 
1 How. 202, 11 L. Ed. 102. In the case of Barber v. National Carbon 
Company, noted, the court said : 

"The évidence does not show any contract by which Barber was to make 
inventions or dévote his Inventive faculties to the service of the Carbon 
Company, or any agreement that any Inventions should belong to the em- 
ployer, or any patent which he should obtaln thereon. It does show that he 
was employed because he was a mechanical engineer, and that he was ex- 
pected to dévote his time and service to the cheapenlng of the processes used 
by the Carbon Company. But nothing was said upon the subject of inven- 
tions, or the use of his inventive faculties for their benefit, unless an agree- 
ment to dévote his linowledge, skill and service to the cheapenlng and im- 
proving of the processes in Uie factory involves the inventive faculty al- 
so. ♦ * * 

"When he bullt his first machine, he placed thereon plates with an Inscrip- 
tion thereon, 'Patent Applied For.' As this machine was started, the officers 
and directors were called in to inspect it. It Is impossible to belleve that 
thèse facts escaped their observation. The fact that the plates were thus 
congpicuously affixed is at least indicative of Barber's intention to protect 
his invention with a patent, and we can but belleve that this fact was also 
known to his corporation." 

Though Barber, to the knowledge of the employer, claimed full 
rights to the invention during the building of his first machine, the 
court held the company entitled to an implied license to the extent of 
the use of the machines contemplated by the company to Barber's 
knowledge. 

In the case of Anderson v. Eiler, supra, decided by the District 
Court of this circuit, the plaintiff, being the inventor and patentée 
of a design patent for mantels, prior to the application for the patent, 
sold two mantels, made after the patented design, to Mershon, Brown 
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& Co., who in turn sold similar devices of their own make to the 
défendant. In an action to enjoin infringement, Judge Butler said: 

"It appears that Mershon, Brown & Co., who are manufacturers of man- 
tels, wisliing to use this design (net then patented) purchased from Mr. An- 
derson (through an agent) two of his mantels, as samples, for this purpose. 
The agent explicitly informed hiin of their object in the proposed purchase, 
as the proofs show, and as he admits. He thus sold the mantéls with knowU 
edge that the only object in purchaslng was to copy and use his design, and 
dld it without objecting to the use contemplated. The inference is therefore, 
we think, irrésistible that he consented to this use. Whether he actually con- 
sented or not, however, the clrcumstances estop his déniai. His silence at 
the tiine closes his mouth. If he did not mean to cousent, he should hâve said 
so. Such déniai now, and a recovery of damages for infringement, would 
constitute a fraud. It is true that the sum paid for the mantel was not 
large; no more than the usual price for their common use. Whether it was 
disproportioned to the value of the spécial usé mentioned dépends upon the 
question whether a monopoly in the design was then contemplated by elther 
party. Clearly, Mershon, Brown & Co. did not contemplate it. They sup- 
posed the design was open to the public, and virtually declared so at tlie time. 
Whether Mr. Anderson then intended applying for a patent Is not cleac. He 
did subsequently, though somewhat tardily, apply. But whether the sum was 
disproportioned to the value of the spécial use Is not important, in view of 
the fact that this use was distinctly in the minds of both parties, and that 
the money was paid and received on the basis of it." 

As the plaintifï in the cited case "sold the mantel with knowledge 
that the only object in purchasing was to keep and use his design and 
did it without objecting to the use contemplated," so in the case hère 
did Coulter sell the original chain-forming machine to the Standard 
Company with knowledge that the Standard Company's object in 
purchasing it was to utilize it not only for the practical manufacture 
of chain, but as a design for the construction or procurement of fur- 
ther machines. It does not matter that Coulter made no answer in 
response to this announcement by Hoff, for, "whether he actually 
consented or not, * * * the clrcumstances estop his déniai. His 
silence at the time closes his mouth. If he did not mean to consent, 
he should hâve said so," and whether the sum paid was disproportion- 
ed to the value of the spécial use is not important in view of the fact 
that this use was distinctly in the minds of both parties and that the 
money was paid and accepted on the basis of it. However, the con- 
sidération flowing from the Standard Company to Coulter under the 
testimony appears adéquate, judging from bids received for the build- 
ing of similar machines, and bearing also in mind that Coulter was 
engaged and rendered service, not as an inventer, but simply as an 
experienced mechanic and builder of machines, and, with the hope of 
having the préférence of building the large number of machines re- 
quired in the defendant's business, he fixed his compensation. 

It may also be further noted that until this suit was instituted no 
one interested objected to the use by défendant of the machines of the 
patented design, though it is well established that since May, 1906, 
when Président Schmidt of the Standard Company wrote to Coulter 
relative to ordering other machines, down to this date, some of the 
active parties interested in its exclusive control were acquainted with 
the use made of them in defendant's place of business. 

The bill is dismissed, at the cost of plaintifï. 
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MacHENRT T. DWBLLING BUILDING & LOAN ASS'N et aî. 

(District Court, E. D. Pennsylvania. July U, 1919.) 

No. 1839. 

Bi.NKEnPTCY i®=>163, 178(1) — ^PEEFEBBascE— Fbaudulknt Teansfeb of Pbop- 

EETY. 

Varions transactions within four months prier to the bankruptcy of a 
corporation as the obvlously Intended resuit of which a gênerai créditer 
obtalnea mortgage security held to render the mortgage voidable as a 
préférence as to the creditor's interest therein, and also as a fraudulent 
transfer of property except as to a part of the considération which bank- 
rupt received in cash from the mortgagee. 

In Equity. Suit by Winfield S. MacHenry, trustée in bankruptcy of 
the Bakers' Baking Company, against the Dwelling Building & Loan 
Association and the DwelHng Building & lyoan Association, trustée 
for Frank J. McSorley. Decree for complainant. 

H. Edgar Barnes and Owen J. Roberts, both of Philadelphia, Pa., 
for plaintiff. 

Richard T. McSorley and Graham & Gilfillan, ail of Philadelphia, 
Pa., for défendant. 

THOMPSON, District Judge. This suit was brought by the trus- 
tée in bankruptcy of the Bakers' Baking Company against the Dwelling 
Building & Loan Association and the Dwelling Building & Loan As- 
sociation, trustée for Frank J. McSorley, for a decree declaring a 
mortgage of the bankrupt to the défendant, dated December 5, 1917, 
and recorded September 7, 1917, a transfer and incumbrance of the 
bankrupt's property under Bankruptcy Act July 1, 1898, c. 541, §! 
67e, 30 Stat. 564 (Comp. St. § 9651), made for the purpose of hinder- 
ing, delaying, and defrauding the creditors of the bankrupt, and void 
as an unlawful préférence under section 60b (section 9644). The mort- 
gage CQvered ail of the real estate of the Bakers' Baking Company, 
together with the entire machinery and equipment thereon, and was 
given within four months of January 4, 1918, the date of fiHng the 
pétition in bankruptcy under which the corapany after a jury trial and 
a verdict against it was adjudicated a bankrupt on May 15, 1918. 

The circumstances under which the mortgage was created were as 
f ollows : 

The Company was incorporated under the laws of Delaware in Feb- 
ruary, 1916, and was engaged in a wholesale and retail baking busi- 
ness with an authorized capital of $150,000. Its real estate was in- 
cumbered by two mortgages amounting to $100,000. In January, 1917, 
John J. Coyle became interested in the company, and made an offer 
to purchase 574^^ shares of its stock of a par value of $57,450 for the 
sum of $33,000, and also to become the accommodation indorser on 
the notes of the company to the amount of $10,000. Cash was paid 
to the company by Mr. Coyle on account of this agreement of purchase 
of stock, and judgment notes were executed and delivered to him for 

©=:oPor othtr cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests « Indexes 
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the amount of such payments. In June, 1917, it was agreed that Mr. 
Coyle be released from his obligation to purchase the stock, and 805 
shares of stock were issued to him as collatéral for cash advanced and 
to be advanced by him upon judgment notes of the company. On Au- 
gust 8, 1918, the're was owing to Mr. Coyle under this arrangement 
$19,925 loaned to the company, and he held 27 judgment notes in vary- 
ing sums and of various dates for that amount. 

On August 22, 1917, Mr. Coyle having made demand for $27,425, 
as the amount of judgment notes of the company held by him for money 
loaned, a resolution was adopted by the board of directors at a meet- 
ing on that date, instructing the treasurer to pay the amount of the 
judgment notes, with interest, out of any funds coming into his 
hands as treasurer upon the condition that Mr. Coyle return the notes 
held by him, canceled, and return the stock held by him as collatéral. 
The company was not in financial condition to pay the notes. It was 
being pressed by creditors, and its business for several months was 
showing a loss. It had no funds in its treasury to meet its current 
liabilities. On September 5th, the company authorized the exécution 
and delivery of a mortgage in the sum of $30,000 to the Dwelling 
Building & L,oan Association, and at a meeting upon the same date 
the Dwelling Building & Loan Association authorized the loan to the 
company upon a mortgage in that amount. The Dwelling Building & 
Loan Association had no funds available to place the loan. An ar- 
rangement had been made between Mr. Coyle and one George H. 
Brooks about August 23, 1917, whereby Mr. Coyle was to transfer 
the judgment notes to Mr. Brooks. Mr. Brooks had no cash to pur- 
chase the notes with their collatéral from Mr. Coyle, but he owned 
stock of the Electric Light Company of Sea Isle City, and had had 
stock in the Belle Union Coal Mining Company, in which he had suf- 
fered a loss of from $11,000 to $12,000. Mr. Coyle agreed to pur- 
chase the Electric Light stock and crédit Mr. Brooks with the amount 
he had lost in the Belle Union Mining Company stock from $11,000 to 
$12,000, and as a resuit of this arrangement Mr. Coyle gave Mr. 
Brooks his check for $21,000 to put him in funds to buy the judgment 
notes. Mr. Brooks deposited this amount in the North Penn Bank, 
and immediately drew his check to Mr. Coyle for the same amount, 
about $21 000, as purchase price of Mr. Coyle's judgment notes. The 
judgment notes were delivered to the Building Association September 
15, 1917 ; it having agreed to issue to Mr. Brooks therefor 100 shares 
of full paid Building Association stock. There being some difficulty 
with the banking commissioner on account of this arrangement, Mr. 
Brooks was given the note of the association, but later the 100 shares 
of full-paid stock and a note for $359.91 were issued and delivered to 
him. The Building & Loan Association, now being holder of the 
judgment notes issued to Mr. Coyle, made settlement with the Bakers' 
Baking Company for the amount of the mortgage loan as follows : 

It delivered to the company the judgment notes which, with in- 
terest, amounted to $20,359.91, charged it with dues and interest upon 
the mortgage loan, $1,290, and made cash payments extending in va- 
259 P.— 56 
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rious amounts from September 11 to October 11, 1917, amounting to 
$8,350.09. Mr. Brooks, as holder of the paid-up stock certificate of 
the Building & Loan Association, transferred the same on January 
2, 1918, together with the note for $359.91 to Frank J. McSorley. In 
considération of the payment of $8,890.09 by Frank J. McSorley to 
the Building & L,oan Association on February 23, 1918, and the retire- 
ment of the stock which had been issued to Mr. Brooks, and the sur- 
render of the note, the Building & Loan Association, on February 
23, 1918, as mortgagee, made a déclaration of trust of the mortgage 
to Mr. McSorley. Mr. Brooks, in considération of the transfers of the 
stock and note to Mr. McSorley, who was secretary of the Dwelling 
Building & "Loan Association, was to receive a two-thirds interest in the 
mortgage. Mr. Brooks' interest in the mortgage was a secret one, 
undisclosed of record in the déclaration of trust. In February, 1918, 
Mr. Coyle purchased the interest of Mr. Brooks in the mortgage by 
paying back to him the proceeds of the sale of the Electric Light stock, 
and, as he (Mr. Coyle) testified, "returned Brooks to the position of 
having lost $11,000 to $12,000 on his former stock ownership in the 
Belle Union Coal Mining Company." 

At the time of the trial, Mr. Coyle was the owner of two-thirds 
interest in the mortgage of $30,000, amounting to $20,000. 

The bill is based upon both sections 60b and 67e. It is provided 
in 60b that if a debtor has, within four months before the filing of the 
pétition in bankruptcy, being then insolvent, made a transfer which 
the person receiving has reasonable cause to believe would efifect a 
préférence, the transfer shall be voidable, and the trustée in bank- 
ruptcy may recover the property or its value. Despite the circuitous, 
or more properly labyrinthian, arrangement by which the security of 
the mortgage was substituted for the notes originally held by Mr. 
Coyle, it is impossible to reach any other conclusion than that the 
présent situation, in which Mr. Coyle is the bénéficiai owner of the 
mortgage to the extent of $20,000, is the resuit of a cleverly conceived 
plan to create a préférence in his favor. The transfer of the notes 
to Mr. Brooks through an exchange of checks to enable Mr. Brooks 
to appear as the holder to transfer them in turn to the Building & 
L,oan Association, the issuing temporarily of the note of the asso- 
ciation to Mr. Brooks, the exchange of the note for the paid-up shares 
of stock, the transfer of the stock by Mr. Brooks to Mr. McSorley and 
its cancellation, in considération of which a two-thirds interest in the 
mortgage secretly went to Mr. Brooks, and in turn from Mr. Brooks to 
Mr. Coyle in considération of the payment to Mr. Brooks of the value 
of the stock he had sold to Mr. Coyle and the wiping out of the consid- 
ération of $11,000 to $12,000 with which Mr. Coyle had credited Mr. 
Brooks in the Belle Union Coal Mining Company transaction, leave 
the trail so distinctly marked that it is impossible not to follow it in 
spite of its devions twists and turns. 

The évidence establishes that the Baking Company was at the time 
of the création of the mortgage insolvent, and that the person re- 
ceiving the bénéficiai interest in the préférence, Mr. Coyle, had at the 
time reasonable cause to believe that the enforcement of the transfer 
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would effect a préférence. If the relief were to be based solely upon 
section 60b, however, it would involve a decree for the recovery of the 
property or its value from one not a party to the record. It remains, 
therefore, to consider whether the évidence présents a case for relief 
under section 67e. Section 67e provides that if a debtor within four 
months before the filing of the pétition in bankruptcy makes any 
transfer or incumbrance on his property, "with the intent to hinder, 
delay, or defraud his creditors, or any of them," it shall be nuU and 
void except as to purchasers in good faith and for a présent fair con- 
sidération. As was stated by Mr. Justice Brandeis in Dean v. Davis, 
242 U. S. at page 444, 37 Sup. Ct. at page 131, 61 L. Ed. 419, in 
discussing the sections now^ under considération ; 

"But under section 67e the basis of Invalldity Is much broader. It covers 
every transfer made by the bankrupt 'within four months prier to the flling 
of the pétition, with the intent and purpose on his part to hinder, delay or de- 
fraud his creditors or any of them' 'except as to purchasers in good faith and 
for a présent fair considération.' As provlded In section 67d only 'liens given 
or accepted In good faith and not In contemplation of or in fraud upon this 
act' are unassailable. A transfer the Intent (or oljviously necessary effect) of 
which is to deprive creditors of the benefits souglit to be secured by the Bank- 
ruptcy Act 'hinders, delays or defrauds creditors' within the meaning of sec- 
tion 67e. Van Iderstine v. National Discount Co., 227 U. S. 575, 582 [33 Sup. 
Ct. 343, 57 L. Ed. 652], points eut the distinction between the intent to prefer 
and the intent to defraud. A transaction may be Invalid both as a préférence 
and as a fraudulent transfer. It may be invalid only as a préférence or only 
as a fraudulent transfer. Making a mortgage to secure an advance with which 
the insolvent debtor intends to pay a pre-exlstlng debt does not necessarily 
iraply an intent to hinder, delay, or defraud creditors. The mortgage may be 
made in the expectation that thereby the debtor will extrieate himself from 
a particular difficulty and be enabled to promote the interest of ail other 
creditors by continuing his business. The lender who makes an advance for 
that pui-pose with full knowledge of the facts may be acting in perfect 'good 
faith.' But where the advance is made to enable the debtor to make a prefer- 
ential payrnent with bankruptcy in contemplation, the transaction présents 
an élément upon which fraud may be predicated. The fact that the money 
advanced is actually used to pay a debt does not necessarily establish good 
faith. It is a question of fact in each case that the Intent was with which 
the loan was sought and made." 

In the présent case, except as to the actual sums of money paid by 
the Building & Loan Association amounting to $8,350.09, the obvious 
effect of the acts of the Bakers' Baking Company in mortgaging its 
property was to so incumber it that the antécédent indebtedness rep- 
resented by Mr. Coyle's notes would be secured by mortgage, and 
thereby the other creditors of the Bakers' Baking Company would be 
deprived of the opportunity afforded by the Bankruptcy Act to share 
equally in the company's assets. This was the actual clear intent and 
purpose of the creating of the mortgage. The Building & L,oan Asso- 
ciation by the issue of its note to Brooks and the subséquent issue 
to him as substitute therefor of its paid-up stock became the holder 
of the notes. Thèse notes can in no sensé be considered a présent, 
fair considération. They were not a présent considération, for they 
represented an antécédent debt. The haste with which the mortgage 
was authorized and executed immediately upon its authorization, while 
m offices in the same building the défendant was authorizing the loan, 
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and the subséquent arrangement and knowledge of the merely color- 
able transactions between Mr. Coyle and Mr. Brooks, as appears by 
the minutes of the défendant company, is sufficient to remove any 
doubt that the considération was not a fair one, and its effect was a 
fraud upon the creditors of the Baking Company. The cash considér- 
ation of $8,350.09 went into the treasury of the Bankrupt Company, 
and was presumably available for the payment of its creditors. To 
that extent the lien of the mortgage should be held vaUd. 

Rulings on Findings of Fact and Conclusions of Law. 

The plaintiff's requests for findings of fact, filed herewith, are al- 
lowed except as f ollows : 

(67a) Declined as not being a request for a finding of fact. 

(72) Declined. 

(74) Declined as to the conclusions in the first part of the request 
before paragraph (a). Paragraphs (a), (b), (c), (d), (e), (f), (g), (h), 
(i), and (j) are found as facts. 

(87) Declined. 

The plaintiff's requests for conclusions of law, filed herewith, are 
allowed except as f ollows: 

(11) Allowed except as to cash payment as stated in the opinion. 
The defendant's requests for findings of fact, filed herewith, are 

allowed except as f ollows : 

(12) Declined. 
(19) Declined. 
(21) Declined. 

(24) Declined. 

(25) Declined. 

(27) Declined. 

(28) Declined. 

(33) Allowed except that the word "subséquent" in the latter part 
of the request is stricken out. 

(34) Declined. 

(35) Dechned. 

The defendant's requests for conclusions of law, filed herewith, are 
declined except as to Nos. 1 and 2, which are allowed. 

A decree may be entered, declaring the mortgage fraudulent, null, 
void, and of no effect as to ail the amount thereof in excess of the 
cash payments made, with dues and unpaid interest upon the amount 
of cash paid. 
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UNITED STATES FIDELITY & GTJARANTX CO. v. HELLER et aL 

(District Cîourt, B. D. Pennsylvanla. July 12, 1919.) 

No. 1413. 

1. EQUITT <S=36 — JURISDICTION— MiSTAKE— REMEDT. 

Mistake is a recognized ground for the exercise of the équitable Ju- 
rlsdiction of courts, and the correction of mistakes by doing away with 
thelr conséquences is a recognized remedy to be applled. 

2. Eqtjitt <S^8 — Grounds fob Relief— Mistakb of Fact. 

A surety on an appeal bond, Indemnlfled by deposit of collatéral by a 
tbird person, which surrendered the same after reversai of the judg- 
ment and expiration of the tlrne for fiUng motion for rehearing, both 
parties being ignorant of the fact that such a motion had been flled, 
with the subséquent resuit of a reversai of the décision and aJIirmance 
of the judgment, which was paid by the surety, held to hâve surrendered 
the securities under a mistake of fact which entltled it to équitable 
relief by a decree for thelr retum. 

In Equity. Suit by the United States Fidelity & Guaranty Com- 
pany against Clyde A. Heller and others. Decree for complainant. 

Thomas Stokes and Bayard Henry, both of Philadelphia, Pa., for 
plaintiff. 

Charles Sinkler, J. W. Bayard, and Owen J. Roberts, ail of Phil- 
adelphia, Pa., for défendants. 

DICKINSON, District Judge. The plaintiff présents a slrong ap- 
peal for relief f rom the hard situation in which it finds itself . 

A short outline statement of the facts develops the point pre- 
sented in this case to be ruled: Willis D. Hogue brought an action 
against the Washington Oregon Company in the state courts of Ore- 
gon. Judgment was recovered against the défendant in this action. 
The défendant desired to take an appeal to the Suprême Court of 
the State. To do this it was necessary for it to enter bond in the sum 
of $30,000 with surety. The défendant in that judgment applied to 
the plaintiff in the présent action to become such surety. The ap- 
plication was declined unless the surety was protected by the deposit 
of collatéral. The appellant had no acceptable collatéral. The late 
Mr. Horace Brock was asked to furnish it. This he was willing to do, 
and in order to carry out his purpose he delivered certificates for 
shares of stock in another corporation, which he owned, to Clyde A. 
Heller, one of the défendants, in whose name the stock stood. Hel- 
ler then being the nominal owner of the stock, with the full authority 
of the real owner to so do, procured a certificate for 7,500 of the 
shares to be made out in his name, executed in blank the ordinary 
stock power, which would give to the holder of the stock certificate 
the full power and authority to dispose of it, and delivered the cer- 
tificate to the surety. At the same time Heller and the surety en- 
tered into the usual form of agreement in cases of deposit of se- 
curity for such a purpose. It recited the purpose of the deposit of 
the stock with them ; gave them full authority and power to dispose of 
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the stock, freed of the equities of ail parties, and to apply the pro- 
ceeds to reimburse them for any payments which the surety company 
might be called upon to make by reason of having executed the surety 
bond. It contained a further provision by which the surety com- 
pany agreed to hand back the stock when its liability as such surety 
had terminated and évidence had been presented to the surety com- 
pany of the ending of such liability. A bond in the appellate proceed- 
ings referred to was then executed and the cause proceeded to a 
détermination. 

After the cause had been ruled by the Suprême Court of Oregon 
a judgment vi^as entered by that court which reversed the judgment 
from which the appeal had been taken, and remanded the cause to 
the trial court for further proceedings. If matters had remained 
as they then were the présent action would not hâve been insti- 
tuted, because ail responsibility and liability of the surety company 
had ended. The défendant in that case was notified by its counsel 
that the appeal had been successful and the judgment of the lower 
court reversed. Application was then made by the appellant to the 
surety company for the return of the collatéral deposited with it 
as indemnity. The surety company was given the information which 
the appellant had received, and was asked what they would require 
as évidence that their liability had ceased. The surety company re- 
plied that they would require a certified copy of the decree of the Su- 
prême Court, together with a copy of the opinion accompanying the 
decree. This was to be under the seal of that court, certified by the 
clerk. This évidence was promptly supplied, and the surety com- 
pany, in the belief and acting upon this belief that its liability had 
ceased, surrendered its collatéral. 

It appears that under the laws of the state of Oregon that the 
mandate to the lower court, following appeals to the Suprême Court, 
is withheld for 20 days, within which time the party against whom 
the appellate court bas ruled may apply for a reargument, and in case 
the reargument is allowed this ipso facto suspends the opération of 
any judgment or decree of the appellate court until the reargument 
has been heard and the case disposed of. Whether the plaintiff in 
the présent cause had knowledge in fact of this rule does not clearly 
appear, but in point of fact it waited until after the expiration of the 
20 days before it returned the collatéral. It did in fact, however, 
as already stated, return it, together with the unearned part of the 
premium which had been paid in advance for the current year. 

The présent controversy has arisen because of the fact that within 
the 20 days the appellee had filed in the case before the Suprême Court 
of Oregon a pétition for a reargument. Of this fact ail parties to the 
présent cause were ignorant until some time after the return of the 
collatéral. 

As soon as the true state of the facts came to the knowledge of 
the présent plaintiff it at once notified the défendant in the other ac- 
tion, and Mr. Heller, to whom the collatéral had been surrendered, 
and demanded of him that the collatéral be restored. Mr. Heller in 
the meantime had handed over the collatéral to Mr. Brock, and so 
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notified the surety company. The same information was at once given 
to Mr. Brock, and the same demand made upon him. With this 
demand he refused to comply, asserting that he was under no ob- 
ligation to give up his stock. Following this refusai the présent bill was 
filed. Mr. Brock has since died, and the représentatives of his es- 
tate hâve been substituted upon the record. In the meanwhile the 
proceedings in the state court went on under the pétition for a rear- 
gument. The argument was held, and the Oregon court recalled 
its former ruling and entered another afhrming the judgment from 
which the appeal was taken. This judgment became final, and the 
surety company was called upon to pay, and has been required to 
pay, and has paid, a sum approximately $14,000 in discharge of its 
obligation under the appeal bond. 

Its substantial prayer is that the stock referred to be returned to 
the plaintifï. 

There is no controversy over the aboyé evidentiary facts. The 
real question in controversy is that of the right of the plaintifï to hâve, 
and the duty of the défendants to restore to it, the collatéral which 
the plaintiff gave up. The plaintifï bases its claim of right upon the 
proposition that it surrendered its property under a mistake of fact, 
which was the mutual mistake both of Âe plaintifï in surrendering and 
of the défendants in accepting the surrender of the stock. 

It may be helpful to hâve clearly in our minds just what the mis- 
take was. There was no mistake either in the facts, or in the law 
arising out of the facts, upon the basis of which the parties acted. 
The appeal to the Oregon court had been argued and decided in 
favor of appellant. The law was that, if the case had been success- 
fully prosecuted, the liability of the surety had ended. The mis- 
take was in overlooking the other fact that the appellee had filed a 
pétition for a reargument. The présent controversy has arisen be- 
cause ail the parties were in ignorance of the fact last mentioned. 
The spécifie provisions of the collatéral agreement are not such as to 
vary what would be the rights of the parties had this formai agree- 
ment not been made. It gave to the surety the right to hold this stock 
for the purpose indicated. It imposed upon the surety the obligation 
to return the stock when the purpose of its deposit had been accom- 
plished, and there was no reason for the surety to longer hold it. 
The terms of the written obligation to surrender the stock were that 
plaintifï was bound to surrender as soon as its liability upon the ap- 
peal bond was at an end, and (we underscore the "and" for empha- 
sis) when évidence was produced to the surety that its liability was 
ended. It is clear that the surety company was under no real obli- 
gation to surrender the stock, because, although évidence which seem- 
ed at the time to be convincing that ail liability had terminated was 
furnished, the fact is that the liability still existed. The real mis- 
take was with respect to the ending of this liability. The mistake 
made was in supposing that no pétition for a reargument had been 
filed when in fact one had been filed. 

The statement of the real question involved, as we hâve given 
it, is so broad as to be of little aid in the search for the right an- 
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swer. It is difficult to formulate a condensed statement which will 
présent the features which are controlling in determining the proper 
answer to be made. The real question can perhaps be best presented 
by contrasting the views of the respective parties. The strongest and 
clearest light in which tlie cause of action asserted by the plaintiff 
can be viewed is aiïorded by the statement that this stock belonged to 
it for the purpose of indemnification against loss. If the loss came, 
the stock remained the property of the plaintifif; if there was no 
loss, the stock was the property of Brock, and should be returned 
to him. The loss did occur, and it was the clear right of the plaintifif 
to keep the stock, and it would beyond ail question hâve so kept it 
except for the mistake which was made. There is no room hère for 
the application of the distinction, which is sometimes important, 
between a mistake in law and a mistake of fact. The mistake hère was 
essentially the latter. 

It is asserted to be unjust and inéquitable in Brock to take advan- 
tage of the slip which was made and to keep property to which, ex- 
cept for this slip, he would bave no shadow of claim. The position 
of Brock, most strongly stated, is that the stock belonged to him, and 
he was not under the slightest obligation, of which the law can take 
cognizance, to part with his property. From motives of friendship, 
or perhaps because he felt under an obligation to render them aid, he 
was willing, in order to help his former secretary and his nephew, to 
let them hâve his stock; but when, without any act or even request 
on his part, the stock came back to him, there was no obligation, légal, 
équitable, or moral on his part to renew the favor. There is a temp- 
tation in seeking the answer to a question of the kind hère raised, to 
look for it not in the gênerai situation presented or to find it by ap- 
plying a broad gênerai principle of law or equity, but to search for the 
answer through a considération of ail the particular circumstances 
afifecting the gênerai question. There is a more or less loose and 
vague code of conduct which is viewed in the phrase that every man 
is bound to do the proper thing or to act squarely, under ail the cir- 
cumstances of the position in which he finds himself, which is very 
appealing. It often carries a man beyond the domain of mère légal 
justice. His boast is that his word is as good as his bond, and he 
deems the standard of légal obligation as a rule of conduct altogether 
too low for acceptance. 

In following this thought we run into the expression given as the 
test of the correction of mistakes, that one should return property 
which came to him through the mistake of another, if it would be 
an unconscionable act on his part to retain it. This merely changes 
the place of search without changing the thing of which we are in 
search. 

It is, of course, to be desired that rules of law be just, but it is of 
equal importance that they be intelligible and be certain. The strong- 
est condemnation which can be visited upon any System of laws is the 
vagum aut incertum condemnation, for it is to deny that the System is 
one of law. It is well, therefore, to settle and bave clearly in mind 
the légal principle, and in cases of this kind it is that whenever 
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there has been a transaction between parties upon the faith of a state 
of facts, in the absence of which it is clear (within the équitable rule) 
they would net hâve acted, the mistake may be corrected, subject to the 
limitation that no person affected by the correction will in other 
respects be adversely affected. There are certain ancillary doctrines 
and modifying features with which we hâve become familiar. One is 
the doctrine of voluntary payments. Another is the mutuality of 
the mistake. Still another is the élément of fraud. Ail or none of 
thèse may hâve bearing upon the question presented. Sometimes the 
line of distinction is difficult to draw. Sometimes they blend into each 
other. Sometimes the case is one of a simple mistake, and sometimes 
it is complex and several of thèse éléments are présent. Sometimes 
the transaction may easily, and sometimes with difficulty, be analyzed. 

[ 1 ] The broad doctrine is, however, essentially simple and may be 
simply stated. It is that mistake is a recognized ground for the exer- 
cise of the équitable jurisdiction of the courts, and is just as clearly 
recognized as is fraud. The correction of mistakes by doing away 
with their conséquences is a recognized remedy to be applied. When 
it will be applied and when denied, why it will be applied in one case 
and denied in another, may be easy or difficult to détermine or to 
State in a given case, but the gênerai doctrine is accepted. The doctrine 
is expressed in words which are really labels and are not words 
which can be defined. Such a word is "fraud." What is a fraud? 
It cannot be defined. No more can the word "mistake" as used in the 
law. We might multiply single instances as illustrations of things to 
which thèse labels may properly be applied, and from them get the 
thought with the aid of which we can recognize fraud and mistake 
when presented. 

The adjudged cases may be used to serve this purpose. Those 
cited in the written briefs submitted will answer the purpose as well 
as any. Each may emphasize some élément which is présent in that 
case 

Reigle v. Insurance Co., 140 Pa. 193, 21 Atl. 392, 11 L. R. A. 857, 
23 Am. St. Rep. 225, emphasizes the distinction between a mistake of 
fact and a wrong judgment upon a doubtful state of facts. There 
the mistake upon which the parties acted was that the insured was 
alive when the fact was he was dead. The mistake was held to be 
"a mutual mistake of fact," against the conséquences of which equity 
would grant relief. The decree of the court below and its reversai 
by a divided court afïord a good illustration of the distinction made. 

Dambmann v. Schulting, 75 N. Y. 55, was based upon the distinc- 
tion between a mistake of fact and the exercise of bad judgment with 
respect to an unknown or doubtful state of facts. It is much the same 
distinction which gamblers make between a fair and an unfair bet. 

Cases of reformation of deeds or written contracts, such as Wil-' 
liams V. United States, 138 U. S. 514, 11 Sup. Ct. 457, 34 L,. Ed. 1026, 
Williams v. Association, 197 Fed. 500, 118 C. C. A. 1, and numerous 
other cases, afïord good illustrations of the kind of mistake against 
the conséquences of which relief will be afforded by courts of equity. 

This line of cases goes to the very heart of the instant case, carry- 
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ing, as the cases do, the essential thought that if it had not been for 
the mistake that which was donc would not hâve been donc. 

United States v. Barlow, 132 U. S. 271, 10 Sup. Ct. 17, 33 L. Ed. 
346, is not under its facts in point, but the discussion of the gênerai 
principles of law (aside from any acts of Congress) involved is helpful 
as a récognition of certain éléments in mistake cases. One is that when 
parties deal with a considération in view when the fact is that none 
exists, moneys paid may be recovered back on the theory of failure of 
considération. The other is that property parted with upon the 
faith of the existence of a spécifie fact which entitled the receiver 
to hâve the property may be recovered if the fact be otherwise than 
as beheved to be, and if the party parting with the property would not 
hâve parted with it had the true state of the facts been known. 

[2] This latter principle has direct application to the instant case, 
and supplies us with the guide to the correct answer to the question 
now presented. Although, as has been said, the équitable doctrine 
with which we are concerned cannot be formulated in a phrase, the 
doctrine itself possesses certain éléments which can without difficulty 
be recognized. It involves as an essential élément the présence of 
a mistake. It further must be the kind of a mistake which is called a 
mistake of fact. This is not to distinguish it from a misconception 
of the law applicable because the law of the case may enter into the 
act which is the outcome of a transaction as a fact. It is rather to 
distinguish between the mistake of fact which moves the minds of the 
parties to act and error of judgment in the exercise of the judgment 
of the parties upon the facts before them. The mistake must be mu- 
tual." This latter word, although the best which has been found to 
express this particular phase of the thought, is not an altogether 
satisfyingly accurate one and is accurate only in a sensé. It is called 
mutual not to express the thought of reciprocity and to distinguish 
it from a mistake which is the common mistake of both parties as we 
distinguish between mutual and common friends, because the mistake 
in this sensé may not be either mutual or common. There is, however, 
something of the thought of a common mistake because the same mis- 
take must affect both parties, and something of the thought of reci- 
procity because out of the mistake there must arise a right and a re- 
ciprocal duty. Thèse éléments are really indirect, and appear rather 
from the resuit than the transaction itself. The mistake, as we bave 
said, may be neither mutual nor common in the strict sensé, because it 
may be whoUy the mistake of one of the parties, and the other be whol- 
ly ignorant both of the fact upon the faith of which the other has mis- 
takenly acted and that the other has acted upon such an understanding 
of the fact situation. 

The thought we are attempting to express may be best expressed 
*as foUows: If a man, under a mistake of fact, paid money to an- 
other which, under the facts as he understood them, should hâve been 
paid, but under the real state of facts should not hâve been paid, 
and the payment was made solely because of the mistake, and if the 
receiver knew the real state of fact and knew of the mistake of the 
payer, and if, at the time and under the circumstances, it was the duty 
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of the receiver to disclose what he knew, it is conceded that the money 
could be recovered. It might be said that in the given case there 
would be such a fraud as would found a cause of action. Mère mîs- 
take, however, may afford a ground of équitable relief as well as 
fraud. Take the same case and eliminate the knowledge of the re- 
ceiver, and thus ail éléments of fraud, and leave only the élément of 
mistake. Would the payer then hâve a cause of action for the return 
of the money? The answer is that if with knowledge it was the duty 
of the receiver to disclose, he must return the money. He cannot jus- 
tify a claim of right to take advantage of a pure mistake by pleading 
his ignorance of the facts. 

The case of Reigle v. Insurance Co., supra, through the decree made 
by the court belovv (approved by a strong dissent), and the opinion ex- 
pressive of the views of the majority of the appellate court, supplies 
us with a good illustration of some of the features of what we regard 
as the true view. As viewed by the lower court, there was an out- 
standing policy on the life of one whose whereabouts were unknown. 
Neither the policy holder nor the insurance company knew whether 
the insured was alive or dead. It was therefore a matter of judgment 
whether it was to the interest of one of the parties or the other to con- 
tinue the contract for $6,000 or substitute for it another for $2,500. 
The parties agreed to the substitution. The fact soon afterwards be- 
came known âiat the insured was dead. The policy holder had made 
a mistake, but it was a mistake of judgment, not of fact, and the 
$6,000 contract could not be restored. As the case was viewed by the 
majority of the appellate court, it was one of the plaintiff holding a 
$6,000 contract upon which large annual premiums were payable which 
the plaintifif was no longer able to pay. If the insured was dead, there 
were no more premiums to be paid, and the policy holder was entitled 
to $6,000. If the insured was alive, the policy would be avoided un- 
less it was exchanged for a $2,500 paid-up policy. Under the belief 
that the insured was still alive the exchange was made. This mistake 
was one of fact, and the plaintiff was held to hâve a good cause of ac- 
tion for the reinstatement of the $6,000 policy. It is to be noted that 
there is in the case an absence of any charge of fraud. The ruling is 
based upon a pure mistake. There was hère a common misunderstand- 
ing, but the ruling is not made on that ground. 

In re Bank (C. C.) 13 Fed. 361, and the cases there cited, supply us 
with an illustration of other features. Under one state of facts a 
man owes a debt ; under another state of facts he does not owe. In- 
fluenced by a mistaken view of his debt obligation (in the fact sensé) 
he pays; he may (if the whole situation is thus presented) be award- 
ed the return of the money paid. If, however, this is not the whole 
situation, and there is a phase of it under which he might well pay 
despite the particular fact presented, he cannot recover a payment 
made. An illustration of this is where a debt barred by a statute of 
'imitations is paid. The law would not hâve exacted payment, but 
it will not enforce its return notwithstanding the payer was mistaken 
in thinking he was bound to pay or with respect to any fact affecting 
his right to plead the statute. 
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Other illustrations are afforded by family settlement cases (of which 
Goodno V. Hotchkiss [D. C] 237 Fed. 686, is one). The ruHng is 
sometimes put upon the ground that whenever the receiver may in. 
good conscience retain he will not be required to make return, and 
sometimes upon the ground that such mistakes are not mistakes of fact, 
but a mistake of judgment as to the law, or as to the légal effects of 
the situation presented or what is donc. 

A good supporting ground is that the case is not one in which it 
clearly appears that the sole prompting to do what was done sprang 
from the mistake. When this latter élément is présent the courts hâve 
uniformly granted relief whether the mistake be one which might 
well be characterized as a mistake of law, and whether one or both 
parties were laboring under the same mistake or not, provided only it 
be clear that the party seeking the relief would not hâve done what he 
did except for the mistake, and provided also, of course, that relief 
can be awarded without consequential injustice. 

It has been urged that the plaintiff is engaged in the surety business 
for gain. The distinction made between the two classes of sureties, 
whose respective equities are contrasted, is recognized, but we do not 
see that the question before us is affected by this considération. The 
form of the remedy sought is équitable, but the right of the plaintiff 
is a légal right, although springing out of équitable considérations. It 
is founded upon a mistake and the obligation of the défendant not 
to take advantage of a mère mistake. 

The first impression received is likely to be one favorable to the de- 
fendant Ërock. As before stated, he was under no obligation to give 
up his stock, and, having had it returned to him, it would naturally 
be assumed that he was under no greater obligation to give it up the 
second time than he was the first. On second thought, however, it 
is recognized that this assumption is unjustified. He gave his stock 
for the purpose of indemnity, and upon the faith of it the plaintiff 
paid out a large sum of money. It is clear the défendant could not 
ask its return, nor was the plaintiff obliged to return it. When it was 
returned, if the return was wholly due to a mistake, the mistake may 
be corrected. 

Counsel for défendants, in whose hands the interests of the client 
are safe, put the défense solely upon the ground indicated by in effect 
admitting the principle, but denying its application. The défense is 
that the plaintiff, having the right and the power to décide what it 
should do, decided to give up its security. This was a voluntary act, 
by the conséquences of which it must abide. Brock could in good 
conscience accept the return of his stock, and in like good conscience 
retain it. If, for instance, the plaintiff had thought it was safe in re- 
turning the stock because it felt sure the appeal would be sustained, 
or that the responsibility of the appellant was a sufficient protection, 
and in this belief it had surrendered the stock, such a mistake, al- 
though it proved to be a mistake, would not enable it to escape the 
conséquences of its own voluntary act. In the view of the défend- 
ants, what the plaintiff did was to décide for itself that the décision 
reached by the appellate court made it safe for the plaintiff to give 
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up its security. This was a conclusion which plaintiff was free to 
reach and to act upon, and must abide by whatever conséquences 
flowed from its own voluntary act. This décision, as défendants fur- 
ther assert, was reached before the pétition for a reargument was 
filed, and that the filing or nonfiling of the pétition could not hâve 
affected its décision. This argument is convincing as far as it goes, 
and upon the fact premises upon which it is based is wholly so. It 
ignores, however, the fact that the pétition for a reargument was 
filed before the plaintiff acted, and that if it had known of the filing 
of the pétition it is clear beyond ail question of doubt that the stock 
would not hâve been retumed. The mistake as to the fact of the 
filing was unquestionably the sole cause of plaintifï's need for relief. 
It was this mistake of fact, and this alone, upon which relief is asked. 

The distinction among questions of whether they are of law or of 
fact, and whether of fact or of inferences from facts, often lead to 
discussions which are academical, and are often almost purely meta- 
physical. We hâve the same distinction between evidentiary facts 
and ultimate fact findings. It is difficult at times to détermine just 
when a theory ripens into a fact. We hâve many illustrations of this 
in ail the sciences. A theory is advanced and is recognized as a theory. 
Later it is accepted as a fact. That a mistake was made is undoubtedly 
a fact. That the filing of the pétition for the reargument is a fact 
would not be denied. Had the fact been known, the plaintiff would not 
bave acted as it did is a finding which cannot be refused. The act was 
in real conséquence, prompted solely by the mistake of thinking the 
pétition had not been filed. The only means of escape which the ex- 
perienced counsel for défendants can devise is that plaintiff did not 
await the expiration of the time for filing the pétition before deciding 
upon what it was willing to do. This way of escape is blocked by 
two obstacles. One is that plaintiff did not act until after the time 
lirnit had expired, and it is asking relief, not from the conséquences of 
what it had decided to do, but from the conséquences of what it did. 
The other is that it acted upon the faith of the mistaken fact that its 
liability upon the appeal bond had ceased, and this was as much a mis- 
take of fact as the other. 

If counsel had been asked for an opinion of whether the liability 
still existed, the answer would hâve been, that dépends upon the fact 
of whether the appeal has been successfully prosecuted. 

The conclusion reached is that plaintiff is entitled to a decree with 
costs. There are several défendants, and some changes hâve been made 
by amendment and substitution. It is also not altogether clear just 
what the relation of the défendant Heller to this stock is — whether 
the certificate is in his name or in the name of Brock. For this and 
other reasons, we do not now détermine the form of the decree, but 
grant leave to the parties to submit drafts of a decree in conformity 
with this opinion. If différence of opinion avises as to the form, it 
will be settled by the court. 
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UNITED STATES r. ONE FORD AUTOMOBILE AND FOUBTEEN 
PACKAGES OP DISTILLED SPIRITS. 

(District Court, N. D. New York. July 23, 1919.) 

1. Ckiminal Law <S=»1205 — Statute Creatino New Offense — Punishment. 

When a statute créâtes a new offense and prescribes tlie punistiment 
tlierefor, only tlie punishment prescribed can be imposed. 

2. Intoxicating Liqtjoes <S=5242, 247 — Unlawful Importation — Punish- 

ment— Fokfeiture or Vehicle Used. 

The provision of Act Aug. 10, 1917, § 15 (Comp. St. 1918, § 3115y8Ï), mak- 
ing it a criminal offense to Import distilled spirits punishable by fine 
or imprisonment or both, Is not a customs law, but a proliibition law 
enacted under the police power of Congress, and while ttie seizure and 
forfeiture as contraband of spirits so imported, tbough not specifically 
provided for, is essential to the effective enforcement of the law, the court 
cannot Impose as an additional punishment the forfeiture of the vehicle 
used, under another statute. 

Forfeiture Proceeding. Libel by the United vStates against One 
Ford Automobile and Fourteen Packages of Distilled Spirits. Libel 
sustained as to spirits, and dismissed as to automobile. 

This is a proceeding In rem to condemn as forfeited to the United States 
one Ford automobile and fourteen packages of distilled spirits. The claim- 
ant, Robert Tourville, who owns the automobile and spirits, inslsts that hav- 
Ing pleaded guilty to an Indictœent charglng the offense of having brought 
the spirits Into the United States illegally and in violation of the Food Con- 
servation Act of August 10, 1917 (Comp. St. 1918, § 3115%0, and having paid 
the fine imposed by the court, nelther the spirits nor the automobile owned 
and used by hlm in so bringing in such spirits can be condemaed, as this 
would be adding to the punishment prescribed by the statute itself and would 
be the infliction of a double punishment for the single offense. 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y. 
George J. Moore, of Malone, N. Y., for claimant. 

RAY, District Judge. Robert Tourville is the owner of the auto- 
mobile sought to be condemned in this proceeding. November 2, 
1918, he, with others, took same and went from the county of Frank- 
lin, Northern district of New York, into the Dominion of Canada, 
and there procured the whisky and gin sought to be condemned in 
this proceeding and, loading same into the Ford automobile, brought 
it so loaded in the automobile into the said county of Franklin, N. 
Y. They had no license or permit so to do, and by means of such 
vehicle they brought such distilled spirits into the United States, 
Northern district of New York, in violation of section 15, c. 53, Act 
of Congress August 10, 1917 (40 Stat. 282; Comp. St. 1918, § SllSi/g 
/), which provides: 

"From and after thirty days from the date of the approval of this Act no 
foods, fruits, food materials, or feeds shall be used in the production of dis- 
tilled spirits for béverage purposes; provided, that under such rules, régu- 
lations, and bonds as the Président may prescribe, such materials may be 
used in the production of distilled spirits exclusively for other than béverage 
purposes, or for the fortification of pure sweet wines as defined by the act 
entitled 'An act to increase the revenue, and for other purposes,' approved Sep- 

©=3For other casea see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tember elghth, nlneteen hundred and sixteen. Nor shall there be Imported 
Into the United States any distilled spirlts. * • • Any person wbo willful- 
ly violâtes the provisions of this section, or who shall use any foods, fruits, 
food mateiials, or feeds in the production of malt or vlnous liquors, or who 
shall Iniport any such liquors, without first obtaining a lieense so to do when 
a lieense is requlred under this section, or who shall violate any rule or rég- 
ulation made under this section, shall be punlshed by a fine not exceeding 
§5,000, or by imprisonment for not more than two years, or both." 

This act, denouncing the offense, imposes no other penalty or 
punishment than fine or imprisonment, or both, and makes no réf- 
érence to any law or statute providing for the seizure or condemna- 
tion of either the spirits brought into the United States in violation 
of law, or of the vehicle or vehicles used in bringing them in. 

Said automobile and such distilled spirits were seized by the Unit- 
ed States officers while coming into the United States and hâve been 
held and detained since. 

Soon thereafter on December 6, 1918, the said Robert Tourville 
was duly indicted in this court by the grand jury sitting at a term 
of court at Utica in the Northern district of New York, for the said 
spécifie offense of bringing into the United States such distilled spir- 
its, and the indictment was duly returned into court, and the said 
Robert Tourville was duly arrested and brought into court and ar- 
raigned on said indictment and called upon to plead thereto, and he 
pleaded guilty to the charge and was thereupon fined under the 
provisions of such statute the sum of $50, which he paid, and was 
thereupon discharged. No imprisonment was imposed. Thereafter 
and February 19, 1919, the libel of information and seizure in this 
proceeding for the condemnation of such distilled spirits and said 
automobile was duly filed. 

The claimant insists that the statute is fully satisfied ; that the only 
penalty and punishment imposed by the statute, which is a new crim- 
inal statute, and créâtes a new offense, is fine, or imprisonment, or 
both, in the discrétion of the court; and that, the court having im- 
posed a fine which has been paid, to seize and condemn the distilled 
spirits, or the automobile, is adding a new and an additional punish- 
ment not warranted or authorized by the statute or by any law. 

It is well settled that the Congress of the United States may dé- 
termine by law what articles of commerce may be brought into the 
United States and what articles shall not be brought in. 

Articles prohibited, if brought in, are brought in contrary to law 
and may be seized, forfeited to the United States, and disposed of if 
Congress so détermines by law. 

The one who brings in such prohibited articles, by law may be 
made subject to a civil suit or proceeding in which such articles may 
be .seized, condemned, and forfeited, and the doing of such forbidden 
acts by statute may be made a crime, and the offender punished as pre- 
scribed by law. This punishment for the offense may consist in a 
fine or imprisonment or both, or in seizure and condemnation of the 
property unlawfully brought into the United States, or seizure and 
condemnation of the vehicles used by the wrongdoer in committing 
his oft'ense, or in the imposition of a fine and imprisonment and the 
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seizure and condemnation of such property so illegally brought into 
the United States and also the seizure and condemnation of the in- 
strumentalities used in committing the offense. In the absence of 
a constitutional restriction, the povver to prescribe the punishment 
for the offense carries the power to name and define the punishment, 
such as fine and imprisonment, or fine, imprisonment, and the for- 
feitures named, as Congress may détermine. 

[1] When a statute denounces a new crime and prescribes the 
penalty or punishment for the commission of such crime or offense, 
that punishment only can be imposed for the commission of the of- 
fense which the statute prescribes. 

This does not interfère with the rule that the Législature may pro- 
vide both a civil remedy and a criminal punishment. People v. Ste- 
vens, 13 Wend. (N. Y.) 341. The Constitution pro vides that the 
property of the individual shall not be taken, except as a punishment 
for crime, without just compensation. 

The statute in question which forbids the bringing into the United 
States of distilled spirits has specifically named and specified the 
penalty or punishment that may be imposed, viz., fine or imprisonment, 
or both. That statute makes no provision for the seizure or con- 
demnation of either the goods unlawfully brought in or of the instru- 
mentalities used by the offender in bringing in such goods. 

In the United States courts we hâve no common-law offenses and 
no forfeiture of goods except as a punishment for some crime or 
the commission of some unlawful act. 

"A clause of forfeiture In a law Is a punishment Infllcted for a violation 
of some duty enjoined upon the party by law." 6 Encyclopedla U. S. Sup. Ct. 
Reports 379 ; Maryland v. Baltimore B. R. Co., 3 How. 534, 552, 11 L. Ed. 714. 

"Where a statute créâtes a new offense and denounces the penalty, or 
glves a new right and déclares the remedy, the punishment or the remedy 
can be only that which the statute prescribes." Bank v. Dearing, 91 D. S. 
29, 35 (23 L. Ed. 96) ; Stafford v. Ingersol, 3 Hlll (N. Y.) 38 ; McBroom v. 
Schottlsh, 163 U. S. 318, 325, 14 Sup. C?t. 852, 38 L. Ed. 729; Oates v. National 
Bank. 100 U. S. 239. 250, 25 L. Ed. 580; Barnet v. National Bank, 98 D. S. 
555, 558, 25 L. Ed. 212 ; De WoU y. Johnson, 10 Wheat 367, 390, 6 L. Ed. 343 ; 
10 Oyc. V. S. Sup. Ct. Eep. 1093. 

"Wlienever a statute créâtes an offense and expressly provides a punish- 
ment, the statutory provision must be foUowed strictly and exactly and only 
the statufory penalty can be imposed." 1 Wharton's Criminal Law (llth Ed.) 
45, § 31, and cases cited. 

In 1 McClain on Criminal Law, § 8, p. 10, it is said: 

"A statute glving a civil remedy for an act already criminal does not take 
away the rlght to proceed by Indictment unless expressly so provlded. The 
faet that a statute provides a civil punishment for an offense does not pre- 
vent Its also belng punishable criminally. The punishment may be cumula- 
tive. The intention of the Législature Is to be considered. If the act pro- 
hlblted has been prevlously an Indictable offense, it will be presumed that the 
«■àvil penalty therefor is cumulative; but, when the act créâtes a new of- 
fense and makes that unlawful which was lawful before and prescribes a par- 
ticular penalty and mode of procédure, that penalty alone can be enforced." 

In People v. Stevens, 13 Wend. 341, 342, the court expressly held: 
"Where a statute créâtes a new offense, by making that unlawful which 

was lawful before, and prescribes a particular penalty and mode of prooeed- 

Ing, that penalty alone can be enforced." 
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[2] In the instant case a prior statute provides that, when goods 
or merchandise are brought into the United States in violation of or 
contrary to law, not only the goods so brought in, but the vehicles 
used in bringing them in shall be condemned and forfeited. 

With that law on the statute book, if the act of August 10, 1917, 
had simply forbidden, as it did, the bringing in into the United States 
of distilled spirits, without making it a criminal offense to bring them 
in and denouncing the penalty, fine, or imprisonment, or both, for 
so doing, it cannot be doubted that if claimant had brought in thèse 
spirits in his automobile both spirits and automobile would be sub- 
ject to seizure and condemnation as forfeited to the United States 
under and by virtue of the provisions of the statute referred to. But 
Congress did not simply prohibit the bringing in of distilled spirits. 
It proceeded to make the bringing in a crime and to denounce the 
penalty and punishment for so doing. 

Prior to the said act of August 10, 1917, the mère act of bringing 
into the United States distilled spirits was not a crime. There were 
certain requirements as to bringing in such spirits, but nothing like 
the act in question. Therefore we hâve a new law creating a new 
offense and prescribing a new and a particular punishment for its 
violation and a procédure to enforce it which must be by indictment. 
This statute is complète in itself and makes no référence to any 
other penalty or statute or to any forfeittire of the instrumentalities 
used in bringing in such article, the importation of which is absolute- 
ly prohibited. If then the forfeiture of instrumentalities used in or 
in connection with the commission of a crime is "a punishment inflict- 
ed for a violation of some duty enjoined upon the party by law" and 
the right to forfeit must be created and given by some statute, it is 
difficult to see why the seizure and condemnation of this property of 
the offender used as an instrumentality in the commission of the crime 
would not be a punishment for the commission of such offense. If 
this be so, then to seize and condemn this automobile of the claim- 
ant is adding to the penalty and punishment prescribed by the statute 
itself which créâtes the offense as the punishment for the violation 
and which punishment fixed by this new statute in this case has al- 
ready been imposed and satisfied. If this be so, then the seizure and 
condemnation under and by virtue of a prior statute cannot be jus- 
tified. To do this would be to impose a double punishment for the 
commission of the one offense, one punishment under the statute 
creating the offense and another punishment under a prior statute 
which covers the use of such instrumentalities in bringing in mer- 
chandise in violation of law, but which has nothing to do especially 
with the bringing into the United States of distilled spirits in viola- 
tion of the act of August 10, 1917. 

Is the seizure and forfeiture a civil remedy merely to which may 
be added a criminal punishment? The mère act of bringing distilled 
spirits into the United States from the Dominion of Canada was not 
a crime prior to the act of August 10, 1917, and the act donc by this 
claimant for which he was indicted, as stated, prior to that time, 
would not hâve justified the seizure and condemnation of the auto- 
259 F.— 57 
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mobile as forfeited to the United States, unless such distilled spirits, 
prier to August 10, 1917, were subject to duty if brought in and the 
bringing them in without payment of duty would hâve been a bring- 
ing in in violation of law which subjected not only the goods or mer- 
chandise brought in but the instrumentalities used subject to seizure 
and condemnation as forfeited to the United States, or, if not subject 
to duty, the bringing them in without coraing through the customs 
house would hâve been a bringing in contrary to law which would 
hâve subjected both the spirits and the automobile to seizure and for- 
feiture to the United States. 

After August 10, 1917, such distilled spirits could not be brought 
in at ail as the importation in any way was absolutely prohibited. 
Therefore they were not subject to duty, and the violation of law in 
bringing into the United States the distilled spirits in question con- 
sisted, not in bringing them in "without payment of duty" or through 
the customs house, but solely in bringing them in. The spirits could 
not be seized and condemned because brought in "without payment of 
duty," because no duty is imposed or because not brought in through 
the customs house, as they could not be brought in that way, and hence 
there has been no bringing in of thèse distilled spirits in violation of 
a law for which the spirits could hâve been seized and condemned. 

After August 10, 1917, there was no law permitting thèse distilled 
spirits to be brought in under any circumstances or conditions. They 
were brought in in violation of the act of August 10, 1917, and not in 
violation of any other act of Congress, and that act de&nes the con- 
séquences of the violation. 

In directing the disposition of proceeds of sales of liquors seized, 
condemned, and sold under this statute, the Department of Justice 
has held that the statute of August 10, 1917, is not a "customs law," 
but one enacted under the "police powers of the United States," and 
"is a prohibitory law and not a customs law." The statement of the 
Department of Justice is: 

"It Is the View of the department that the prohibition in said act (act of 
August 10, 1917), was enacted by vlrtue of the police powers of the United 
States and Is a prohibitory law and not a customs law. ïhls vlew is support- 
ed by the ruling In the case of the United States v. Camlnata (D. C.) 194 Fed. 
903, and the opinion of the Attorney General in volume 29, Op. A. G. 604, 
holding that a violation of the law prohlbiting the importation of smoking 
opium Is not a violation of the customs law." 

Adopting this view, which is the correct one, in my judgment, no 
pénal provision of the customs laws can be applied in this case. 

The vehicles used by the oflfender against this statute are not, of 
themselves, unlawfully in the United States, or subject to seizure, 
condemnation and sale. They were used in the commission of a 
crime against the United States and to aid in the commission of such 
offense. The property itself and not the owner is proceeded against, 
but if seized, condemned as forfeited to the United States and sold, 
the owner is deprived of his property and of his ownership in such 
automobile for the sole reason he used it as an instrumentality 
in the commission of a crime. The automobile did nothing of its 
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own volition. It cannot be cotnpared to the case of a vicious bull, 
or dog, or other animal or to the case of a nuisance. It cannot be 
doubted, I think, that the state in one statute may provide by la\jv 
for the seizure, condemnation, and killing of every ferocious or 
dangerous animal apprehended at large and doing damage, or for 
the suppression of a nuisance, and in another statute may make it 
a crime for the owner to harbor such an animal and allow it to go 
at large and denounce a punishment by fine or imprisonment of by 
both for so doing. If the owner of such animal ofïends, he may be ap- 
prehended, convicted, and fined or imprisoned. This would not bar 
the seizure, condemnation, and killing of the ferocious animal under 
the other statute, even though it deprives the owner of such animal 
of his property. I do not think this would be regarded as the im- 
position of a double or added punishment. The animal is killed or 
the nuisance suppressed because obnoxious to the law and preju- 
dicial to the gênerai welfare. But an automobile or other vehicle is 
only operated by the owner or by his authority and is of itself harm- 
less and of considérable value. It is not dangerous to the public or 
a nuisance. The opium act of 1909 (act of February 9, 1909, c. 100, 
35 Stat. 614 [Comp. St. §§ 8800, 8801]), above referred to, not 
only made it a crime to bring smoking opium into the United States, 
but denounced the penalty of fine or imprisonment and also in terms 
provided for the forfeiture of the opium. The seizure and disposi- 
tion of the opium in the one case and of the distilled spirits in the 
other is necessary to the effective opération and enforcement of the 
law, but the forfeiture of the vehicle used, automobile in this case, is 
not. The seizure and condemnation and disposition of the opium 
in the one case and of the distilled spirits in the other are not acts 
done by way of punishment for the commission of the offense of 
bringing them into the United States contrary to law, but to prevent 
such obnoxious and forbidden articles going at large or into use in 
the United States. This cannot be said of the automobile used to 
transport the prohibited merchandise. 

In the exercise of its police power, the gênerai government has 
declared that distilled spirits shall not be brought into the United 
States. It is true that the prohibitory act unlike the opium act does 
not itself state what shall be done with such spirits if brought in, but 
the old statute then and still in force does. This provision is sepa- 
rable from the part providing for the seizure and forfeiture of the 
vehicles used in bringing in such articles in défiance of law. The one 
provision is applicable hère, the other not. Logically we well may 
inquire why Congress specifically provided in tlie opium act for its 
seizure and condemnation when brought into the United States in 
défiance of law if it was thought the old statute authorized the sei- 
zure, etc., of such goods when so brought in. 

I am of the opinion and hold that the seizure, condemnation, and 
disposition of distilled spirits brought into the United States in vi- 
olation of the act of August 10, 1917, is not illégal or adding to the 
punishment prescribed by the statute itself, but that the seizure, con- 
demnation, or forfeiture of the vehicle or instrumentalities used by 
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the offender in so unlawfully bringing in such prohibited article 
would be. 

I am constrained to hold that there must be a decree in this case 
sustaining the libel as to the distilled spirits and condemning and for- 
feiting same to the United States, but dismissing the libel as to the 
automobile used in bringing such spirits into the United States and 
directing its restoration to the owner. 

I think the act of August 10, 1917, would be made more effective 
should it be amended so as to provide specifically for the seizure, 
condemnation, and destruction of spirits brought into the United 
States in violation of its provisions, and also for the seizure, con- 
demnation, and forfeiture to the United States of ail instrumental- 
ities used by the offender in bringing the spirits into the United States. 



In re SWAIN. 
(District Court, D, New Jersey. July 30, 1919.) 

1. CHATTEL MoETGAGES I©=<i3 STATUTOBT AFFIDAVIT CONSIDERATION—» 

MoNET "Advanced" and Due. 

The affldavlt requlred by New Jersey Chattel Mortgage Act, § 4 (1 
Comp. St. N. J, 1910, p. 463), for valldlty of a mortgage against others, to 
be attached to the mortgage and recorded with It if there is not a change 
of possession of the chattel, and to state the considération and as nearly 
as possible the amount due and to grow due thereon, Is insufflcient, 
where stating that part of the considération was money advanced ana 
that a certain sum was then due, no money at the tlme havtng been ad- 
vanced ; as "advanced" cannot be held to mean "to be advanced." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Advance.] 

2. Chattel Moetgages <S=63 — Statutoey Aftidavit — Untbuthful State- 

MENT. 

Affldavlt to chattel mortgage requlred by New Jersey Chattel Mortgage 
Act, § 4 (1 Comp. St. N. J. 1910, p. 463), being untruthful in its statement 
as to part of the considérations, falls as a whole. 

In Bankruptcy. In the matter of Harry Swain, bankrupt. On re- 
view of the referee's order of January 22, 1919, declaring that a chat- 
tel mortgage given by the bankrupt to Harry C. Lincoln was void. 
Affirmed. 

Jess & Rogers, of Camden, N. J., for mortgagee. 
Wilson & Carr, of Camden, N. J., for trustée. 

RELLSTAB, District Judge. [1,2] The only question to be decid- 
ed on this review is whether the affidavit annexed to the chattel mort- 
gage given by the bankrupt to Harry C. Lincoln compiles with the 
New Jersey Chattel Mortgage Act (N. J. Comp. St. vol. 1, p. 463). 
The pertinent provisions of this act are contained in section 4, which 
is as follows: 

"Bvery mortgage or conveyance Intended to operate as a mortgage of goods 
and chattels hereafter made, which shall not be accompanled by an immédiate 

®=»Foi other cases see same topic à. KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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dellvery, and followed by an actual and contlnned change of possession of the 
things mortgaged, shall be absolutely vold as against the credltors of the mort- 
gagor, and as against subséquent purchasers and mortgagees In good faith, un- 
ies» the mortgage, having annexed thereto an affldavit or affirmation made and 
subscribed by the holder of said mortgage, hls agent, or attomey, stating the 
considération of said mortgage and as nearly as possible the amount due ana 
to grow due thereon, be recorded as directed in the succeeding section of this 
act." 

The findings as certified by the référée are set out in the margin 
hereof.^ 

The affidavit is untrue in stating that a part of the considération 
was moneys advanced to the mortgagor and that the sum of $3,593.48 
was then due. At the time of making the affidavit, no moneys had been 
advanced, and that amount was not due. Some of the money then al- 
leged to hâve been advanced was subsequently paid over to the mort- 
gagor, but the total amount alleged to be due at the making of the af- 
fidavit was never owing. 

The contention on behalf of the mortgagee that the word "ad- 
vanced," used in the affidavit in relation to the moneys loaned, can 
and should be held to mean "to be advanced," is not tenable. Met- 
ropolitan Store & Saloon Fixture Co. v. Albrecht, 70 N. J. Law, 149, 
56 Atl. 237, does not support it. In that case it was said that the 
word "due," used in the affidavit there under considération, "does not 
necessarily mean 'owing and payable.' It is often used to signify mere- 
ly the présent existence of a debt to be paid hereafter." There the 
debt existed at the time the affidavit was made ; not so in the instant 
case. There the debt was owing, but under the agreement not imme- 
diately payable. Hère no cash had been advanced and no indebtedness 
for cash loaned was then owing. That the parties to the transaction 
hère under considération acted in good faith is no reason for changing 
the plain meaning of the words used in the affidavit. This is not a 
case where the affidavit stated the considération with substantial 
truth, which was held to be sufficient in Howell v. Stone, 75 N. J. Eq. 
289, 71 Atl. 914. The defect is not that the affidavit is inartificially 
drawn or lacking in technical précision. Its defect is the positive as- 
sertion that specified sums of money had been advanced to the mort- 
gagor, which, as well as the further assertion that the total sum then 
said to be due and upon which interest was to be calculated from that 
time, was untrue to the knowledge of the affiant. 

The case of Riverside Nat. Bank v. Predmore (C. C. A. 3) 208 Fed. 
673, 125 C. C. A. 571, cited on behalf of the mortgagee as a control- 
ling authority for sustaining the mortgage, is not applicable to the facts 
of this case. In that case the alleged discrepancy between the amount 
sworn to be due and what was subsequently found to be actually 
due was held to be the resuit of proceedings arising subsequently to 
the making of the affidavit, and that on the facts as they existed when 
the affidavit was made the matters sworn to were true. 

The fact that the untrue statement in the affidavit in the instant 
case related only to a part (the lesser part) of the considération for 
the mortgage, cannot avail to sustain it in part. The affidavit stands 

1 See note at end of case. 
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or falls as a whole ; if a part is defectîve, the whole fatls. Collerd v. 
Tully, 77 N. J. Eq. 439, 77 Atl. 1079, affirmed 78 N. J. Eq. 557, 80 
Atl. 491, Ann. Cas. 1912C, 78. _ 

The affidavit now being considered falls witliin Ihe condemnation 
of In re Novelty Web Co. (decided in this court, opinion by Haight, 
District Judge) 228 Fed. 1007, affirmed 236 Fed. 501, 149 C. C. A. 553, 
and the cases cited therein. In that case the affidavit, sworn to June 20, 
1917, stated that the considération was that déponent had that day 
loaned to the mortgagor the sum of $3,000 for one year, with interest ; 
that the mortgage (dated June 17, 1917) was given to secure the pay- 
ment thereof ; and that there was due and to grow due thereon the sum 
specified, with interest from June 17th. No money was loaned on June 
20th, but it was subsequently advanced in différent amounts on June 
21st, 22d, 29th, and September 19th. 

Both this court and the Circuit Court of Appeals held that the affi- 
davit misstated the true considération. The appellate court, WooUey, 
C. J., writing the opinion, held that the requirements of the New Jer- 
sey statute had not been complied with, for the reasons, inter alia, 
that— 

"(3) The statement that 'there is due' upon the mortgage the sum of §3,000 
Is false, in that no mortgage considération had passed upon the date of the 
affidavit, and no sum was tben due to any one. 

"(4) The statement that there is 'to grow due' on the mortgage the sum of • 
$3,000 if intended to cover the contemplated loan by Installments, wholly fails 
to disclose the nature and to verify the truth of the considération to arise out 
of that transaction. 

"(5) The statement of the debt 'due and to grow due,' considered with référ- 
ence to the real transaction, is so gênerai and indeflnite, and fails so coraplete- 
ly to disclose what was actually intended, that it plainly contravenes the fun- 
damental purpose of the législation. If such a statement were held to be a 
substantial complianee with the law, the very object of the statute would un- 
questionably be defeated." 

Ail thèse groimds apply to the instant case, with the resuit that the 
referee's order under review is affirmed. 

NOTE. 
The Facts. 

That the summary of the évidence on which sald order was based Is as fol- 
lows : A chattel mortgage was made by the bankrupt to Harry C. Lincoln as 
trustée of Valentine H. Smith & Co., Eobert Shoemaber & Co., and William 
O. Mitchell, bearing date December 20, 1015, and recorded the same day iu 
the office of the register of deeds of Camden county ; said mortgage being 
given to secure the sum $3,592.48 within one year from the date thereof. 

The mortgage was in due and régulât form and had attached to it an affida- 
vit purporting to set forth the considération for said mortgage as required by 
the New Jersey statute (C. S. of N. J. vol. 1, p. 4<>3), and the said affidavit 
■was made by Harry C. Lincoln personally and not In his représentative capa- 
clty as trustée. The affidavit foUows : 
"State of New Jersey, County of Camden — ss.: 

"Harry C. Lincoln, the mortgagee in the foregolng mortgage named being 
duly sworn on his oath says that the true considération of said mortgage is as 
follows, viz., goods and merchandise sold and dellvered by Valentine H. Smith 
& Company, Inc., to said Harry Swain, mortgagor, amounting to $669.48 and 
$100 in cash advanced to the said raortgagor by Valentine U. Smith & Com- 
pany, Inc, goods and merchandise 'Sold and delivered by Robert Shoemaker & 
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Company, to the saîd Harry Swain, mortgagor, amotinttng to $1,489 and ÇlOO 
In cash advanced to the said mortgagor by Robert Shoeraaker & Company, a 
note for $1,100 dated August 19, 1915, due December 18, 1915, and niade by 
the said Harry Swain, mortgagor, to the order of William H. Mitchell, in- 
dorsed by the said William H. Mitchell and discounted by the said Harry 
Swain for his own beneflt at the Hadden Heights National Bank, and now 
held by said bank ; and $135 in cash advanced to the said mortgagor by tne 
said William H. Mitchell and that there is due on said mortgage the sum of 
$3,592.48 besides lawful Interest thereon from the day of the date hereof." 

I find as a fact that at the time of the exécution and dellvery of the chat- 
tel mortgf\ge the bankrupt was indebted to Valentine H. Smith & Co. in the 
sum of $669.48 for merchandlse sold on open account, prior to the giving of the 
mortgage ; that the bankrupt was Indebted to Robert Shoemaker in the sum 
of $1,489 on merchandlse sold on open account prior to the giving of the 
mortgage, and that he was further indebted to William H. Mitchell In the 
sum of $35, also for merchandlse sold on open account prior to the giving of 
the mortgage; that at the same time William H. Mitchell was contingently 
liable as an accommodation indorser on a note for $1,100 dated August 19, 
1915, and due December 19, 1915, held by the Hadden Heights National Bank, 
and whic'h at the time of the exécution of the chattel mortgage had not been 
paid by William H. Mitchell, although In fact it was taken up by William H. 
Mitcliell subsequently. I find also as a fact that the bankrupt and the three 
creditors referred to made an arrangement by whlch each of the latter was 
to deposit in the hands of the mortgagee-trustee the sum of $100 and out of 
this fund of $300 the mortgagee-trustee was to advance from time to time 
moneys to the bankrupt. Valentine H. Smith & Co. and Robert Shoemaker & 
Co., some time after the chattel mortgage was given, pald $100 to Harry C. 
Lincoln, but William H. Mitchell's $100 was never paid and out of the $200 re- 
ceived by him, Harry C. Lincoln advanced to the bankrupt moneys totalling 
$175, so that Harry C. Lincoln etill appears to hâve on hand a balance of $25 
of that $200. 

The Question and the Law. 

That the question presented on this review Is: "la there sufHclent state- 
ment of the considération for the mortgage set forth in the atlidavlt to war- 
rant its acceptance under the New Jersey statute and to sustain the valldity 
of the mortgage?" 

It is quite apparent that the afiidavlt to the mortgage does not disclose the 
true considération with référence to the transaction, nor to my mlnd does it 
approach a statement of the same. I do not thlnk that it falls within the 
scope of the American Soda Water Company Case, 75 N. J. Law, 721, 68 Atl, 
1078, IG li. R. A. (N. S.) 703, 127 Am. St. Rep. 822, to whlch counsel for the 
mortgagee-trustee has referred in his brlef, nor to the case of Howell v. Stone, 
75 N. J. Eq. 289, 71 Atl. 914. In both of those cases, undoubtedly, the attack 
upon the afiidavlt was captious and ultra technical. The mortgage and the 
affidavit in each of those cases, wheu taken together, practically disclose 
the whole transaction. In the case before us this is not the fact. In order to 
arrive at the true situation or anything approaching it, so far as the mort- 
gage under considération goes, it becomes necessary to make an extended in- 
qulry. It is only necessary to peruse the atlidavit and the statement of facts 
as given above and the wlde varlance Is at once discernible. In fact no such 
sum as $3,592.48 Is now due on this chattel mortgage, nor was any such 
sum ever due, as that amount of money under no considération of the case 
was ever pald to the bankrupt. There was due to thèse creditors at the time 
the mortgage was executed the sum of $2,193.45 for merchandlse, and subse- 
quently $175 was advanced out of the spécial fund and Mitchell paid the 
$1,100 note whlch made the total $3,468.48. But at the time the mortgage 
was executed the $175 had not been pald, and nelther had the $1,100. William 
C. Mitchell was an accommodation Indorser and was liable to hâve to pay 
the money, but the affidavit does not set out that the mortgage was given to 
secure his possible liablllty on this note. The fact of the matter Is that at the 
time the mortgage was given William C. Mitchell was not a créditer to the 
extent of $1,100. 
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AU of the cases deallng wlth chattel mortgages in thls state go to the 
point of requlring substantlal compliance wlth tlie statute and call for an 
affldavit which shall set forth the situation wlth sufflelent cleamess to enable 
credltors or other persons to acquire full knowledge as to how the debt on the 
mortgage arose, what was the cause of the debt. The Législature meant to 
compel the mortgagee to commit hlmself to a statement or dlsclosure of hia 
debt or claims when he made hls mortgage a matter of public record, suffl- 
clently précise and expliclt to afford ail creditors of the mortgagor, in case 
fraud was suspected, a falr opportunity to ascertahi by légal investigation or 
otherwlse whether the mortgage was an honest securlty or a fraudulent 
cover. Bhler v. Turner, 35 N. J. Kq. 68. Respondent's counsel suggested that 
tbere was sufflcient In the affldavit to hâve enabled those who might be Interest- 
ed to inquire of MItchell or the Hadden Heights National Bank or some one 
else as to the standing of the note, but I am of the opinion that the Législa- 
ture meant that the affidavit was to show the facts and not require any sort 
of an Investigation outside. 

I am theret'ore of the opinion that the chattel mortgage should be set aside 
and the fund in question should be relieved from the lien of the same. 



UNITED STATES y. CARLIN et al. 

pistrict Court, E. D. PennsylVania. December, 1917.) 

No. 183. 

OONSPIBACY ®=»33 CONSPIEACT TO DeFKAUD UNITED STATES. 

Where a timekeeper and a laborer at the shlp building plant at Hog 
Island consplred together to cause to be Issiied to the laborer fraudulent 
tlme cheeks, which he was to cash, the two are gullty of conspiracy to 
defraud the Uçited States, withln Criminal Code, § 37 (Comp. St. § 10201) ; 
the United States Shlpplng Board Emergency Fleet Corporation, organ- 
ized by the Shlpplng Board created by Shlpplng Act Sept 7, 1916, having 
contracted, as authorized by executive order under the emergency shlp- 
plng fund provision of Urgent Deflclencles Appropriation Act June 15, 
1917, for the doing of the work on a cost plus basis, the funds ex- 
pended were those of the United States, and the efCect of the conspiracy 
would be to deplete them. 

At Law. James J. Carlin and Harry Butler were convicted, under 
Criminal Code, § Z7 , of conspiring to defraud the United States. On 
motion for new trial. Motion overruled. 

Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. U. 
S. Atty., both of Philadelphia, Pa., for the United States. 

Henry M. Stevenson and John R. Mcl^ean, Jr., both of Philadelphia, 
Pa., for défendants. 

THOMPSON, District Judge. The défendants were indicted and 
convicted upon a charge of conspiring to defraud the United States 
under the following circumstances : 

Harry Butler was employed as a timekeeper at the ship building 
plant at Hog Island, and James J. Carlin as a laborer. The govem- 
ment offered évidence to show that the défendants conspired together 
to cause to be issued to Carlin fictitious and fraudulent time cheeks and 
discharge slips under the name of J. Garlan; that Carlin should pré- 
sent the time cheeks and discharge slips to the paymaster and re- 
ceive the amount of wages purporting to be due. 

^::»For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexai 
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There was évidence that entries were made by Butler on time sheets 
showing wages due in the name o£ J. Garlan, that a time check was is- 
sued in the name of J. Garlan, and that Carlin presented himself at the 
paymaster's office in an attempt to collect the wages purporting to be 
due J. Garlan. The motion for new trial raises a jurisdictional ques- 
tion, viz. whether the évidence showed a fraud upon the United States. 

The government offered documentary évidence and relied upon stat- 
utes of the United States to show that the funds out of which the wages 
were paid were the funds of the United States, and that the effect 
of the payment to Carlin was to fraudulently diminish those funds. 
The work was being conducted at Hog Island in the building of a 
shipyard and the construction of vessels under the following cir- 
cumstances, so far as they bave to do with the question raised in this 
case: 

By the terms of the Shipping Act approved September 7, 1916 (39 
Stat. 729, c. 451, § 3 [Comp. St. ,§ 8146b]), the United States Ship- 
ping Board was created, to be composed of five commissioners to be 
appointed by the Président. Under section 5 (section 8146c) the 
board, with the approval of the Président, is authorized to hâve con- 
structed and equipped vessels suitable for use as naval auxiliaries or 
army transports, or for other naval or military purposes. Under sec- 
tion 11 (section 8146f), the board is authorized to form under the 
laws of the District of Columbia a corporation for the construction of 
merchant vessels in the commerce of the United States, and on behalf 
of the United States, to subscribe to, purchase, and vote not less than 
a majority of the capital stock of such corporation. 

In accordance with the provisions of this section, the United States 
Shipping Board Emergency Fleet Corporation, capitalized at $50,- 
000,000, was incorporated under the laws of the District of Columbia 
on April 17, 1917. Under section 1 (a) of the emergency shipping 
fund provision of the Urgent Deficiencies Appropriation Act approved 
June 15, 1917, c. t9, 40 Stat. 182, the Président is authorized and em- 
powered to place an order with any person for such ships or material 
as the necessities of the government, to be determined by the Prési- 
dent, may require during the period of the war. Under section 4 of 
the emergency shipping fund provision, the Président may exercise 
the power and authority so vested in him, and expend the sum appro- 
priated through such agency or agencies as he may détermine from 
time to time. Section 12 provides that the cost of construction of 
ships authorized shall not exceed the sum of $500,000,000, the ex- 
penditure of which is authorized, and the sum of $250,000,000 is ap- 
propriated for that purpose. 

By an executive order of July 11, 1917, the Président, under the 
authority contained in section 4 of the emergency shipping fund pro- 
visions above referred to directed that the United States Shipping 
Board Emergency Fleet Corporation should hâve and exercise ail 
power and authority vested in him in the "emergency shipping fund" 
section, in so far as applicable to and in f urtherance of the construction 
of vessels, or of contracts for the construction of such vessels, and in 
f urtherance of the production, purchase, and requisitioning of materials. 
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for ship construction. It appears, therefore, that the Shipping Board 
is constituted by law an agency of the United States for the purposes 
of the construction of vessels and of entering into contracta for vessels ; 
that under authority of law it caused the incorporation of the United 
States Shipping Board Emergency Fleet Corporation to carry out the 
purposes of the act; and that the Président, under authority of law, 
conferred upon the latter corporation the power and authority con- 
ferred upon him of entering into contracts for the construction of 
vessels and expenditure of the necessary funds authorized and appro- 
priated under the emergency shipping fund provision of the Appro- 
priation Act of June 15, 1917. 

A contract of agency was thereupon entered into between the Amer- 
ican International Corporation, as "agent," and the United States Ship- 
ping Board Emergency Fleet Corporation as "owner," répresenting the 
United States of America. Under this contract the agent was em- 
ployed to construct a shipyard at Hog Island, to organize a force of 
workmen, superintendents, and the administration necessary to carry 
out to completion the building of vessels, and to proceed with the con- 
struction of cargo vessels for the owner. Ail contracts and ordérs 
placed by the agent are to be in the name of the owner, by the agent ; 
the title to vessels either completed or under construction, after in- 
spection and approval by the owner, is to be in the United States. 
The total actual cost of the construction of the plant and vessels is to be 
paid by the owner.to the agent out of funds deposited by the owner in 
advance to the crédit of the agent as trustée for the purposes of the con- 
tract in such sums as may be necessary to finance the work in gênerai, 
and to provide for payments for wages and salaries of persons employ- 
ed upon the work at the shipyard. 

The contract provides that the compensation of the agent shall be 
in the form of a fee based upon the contract actual cost and holds 
the agent accountable to the owner for ail funds deposited for payment 
of the actual cost of materials and labor for the worTî. Included in the 
contract actual cost to be paid out of said funds is the cost of direct 
labor employed in the exécution of the work and the overhead expenses, 
including indirect labor and gênerai and administrative expenses. 

Prior to the date of the ofïense set out in the indictment, the Ameri- 
can International Corporation, with the consent of the United States 
Shipping Board Emergency Fleet Corporation, entered into a con- 
tract with the American International Shipbuilding Corporation, as 
its agent, to carry out the contract above referred to, and at that time 
the work was being carried on by the latter corporation. 

Under the terms of the contracts above referred to, the United 
States Shipping Board Emergency Fleet Corporation, being the agency 
designated by the Président for carrying out the powers conferred 
upon him in the construction of ships and répresenting the United 
States, employed as its agent the American International Corporation 
and the latter corporation, with the consent of the United States Ship- 
ping Board Emergency Fleet Corporation, employed as its agent the 
American International Shipbuilding Corporation to carry out the 
construction contract. 
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The funds deposited by the United States Shipping Board Emer- 
gency Fleet Corporation under the construction contract for the pay- 
ment, inter alia, of workmen's wages, were the funds of the United 
States which had been appropriated by Congress and authorized to 
be expended by the Président through the agency determined by him. 
Through the authority delegated by him to the United States Shipping 
Board Emergency Fleet Corporation, under which it employed the 
American International Corporation as its agent, and under which 
the latter corporation employed the American International Ship- 
building Corporation as its agent, so much of the funds deposited as 
were used for payment of wages of workmen employed under the 
construction contract were a part of the funds of the United States 
and were expended by the corporation carrying eut the contract only 
as agent for the United States. 

Under the circumstances, a fraud, the efïect of which was to ficti- 
tiously increase the total amount of the pay roU and therefore the 
contract actual cost of the shipyard at tlog Island or the vessels being 
constructed there, would by so much diminish the funds of the United 
States. The offense was therefore within the jurisdiction of this Court 
under the provisions of section 37 of the Criminal Code of March 4, 
1909, c. 321, 35 Stat. 1096 (Comp. St. § 10201). I see no error in the 
admission of the documentary évidence. 

The motion for a new trial is overruled. 



UNITED STATES v. UNION TIMBER PRODUCTS CO. 

(District Court, W. D. Washington, N. D. June 26, 1919.) 

No. 4653. 

CoNSPiBACT ig=33 — "CoNSPiEACT TO Defbaud United States" — What Coh- 

STITUTES. 

The Shipping Board Emergency Fleet Corporation, Incorporated In the 
District of Columbia, being the agency designated by the Président for 
carrying out powers eonferred on lilra for the construction of ships, and 
being finahced wlth the funds of the United States, a conspiracy to de- 
fraud the corporation is a conspiracy to defraud the United States, and 
punishable as such ; the pénal sections applying to such conspiracles to 
defraud the United States being apposite. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries^ Conspiracy.] 

The Union Timber Products Company was indicted for conspiracy 
to defraud the United States by inducing the United States Shipping 
Board Emergency Fleet Corporation to exécute and enter into a con- 
tract and agreement for the construction of vessels and to advance 
money thereon. On demurrer to tlie indictment. Demurrer over- 
ruled. 

Robt. C. Saunders, U. S. Dist. Atty., of Seattle, Wash. 
Roberts & Skeel, of Seattle, Wash., for défendant. 

esaB-or otbar caaea aee same toplc & KBY-NUMBER In ail Key-Numbered Digcsts & Indexes 
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NETERER. District Judge. The indictment charges the défend- 
ants with a continuing conspiracy from the 16th day of April, 1917, 
to date of filing the indictment, May 16, 1919, to defraud the United 
States, and the doing of certain overt acts in furtherance of the con- 
spiracy from time to time, to and including the 15th day of November, 
1917. 

The charge is that the purpose of the défendants was to fraudulent- 
ly induce the United States Shipping Board Emergency Fleet Cor- 
poration, of which the United States was the sole owner, to exécute 
and enter into a certain contract and agreement with the said Union 
Timber Products Company for the construction of certain vessels, 
and to hâve advanced to the said défendants a large sum of money. 
Motion to quash is filed upon the ground, araong others, that no of- 
fense is stated; it being contended that the corporation referred to 
is a business corporation organized under the laws of the District of 
Columbia, and is not a corporation created by the sovereign power 
for the express purpose of governmental functions, and hence the 
pénal section invoked has no application. 

The Shipping Board Emergency Fleet Corporation is constituted 
by law an agency of the United States for the purpose of construc- 
tion of vessels and entering into contracts for the use of vessels. 
Pursuant to law, the corporation was created to carry out the pur- 
poses of the act, and in furtherance of the plan and scheme, upon 
authority conferred, the corporation had the power and authr-ity to 
enter into contracts for the construction of vessels and making ex- 
penditures of the funds appropriated by the Congress. 

The Suprême Court in the matter of the pétition of the United 
States of America, owner of the American steamship Lake Monroe 
for writ of prohibition, June 12, 1919, 250 U. S. 246, 39 Sup. Ct. 460, 
63 L. Ed. — , said : 

"But, at the time of the emergency provision of June 15, 191T (section 
31151/1 ad, Oomp. St. 1918), the Shipping Board had been establlshed as a 
public commission with broad administrative powers and subject to déflnlte 
restrictions, and the Fleet Corporation had been created as its agency, flnanced 
with public funds." 

The Shipping Board Emergency Fleet Corporation being the agency 
designated by the Président for carrying out the powers conferred up- 
on him in the construction of ships, and a conspiracy to defraud such 
corporation, financed with the funds of the United States, would be 
a fraud upon the United States. * 

I think the conclusion is inévitable, from an examination of the 
Act, and believe it is supported by The Lake Monroe, supra, and also 
United States of America v. James J. Carlin et al., Eastern Dist. of 
Pa., filed December, 1917 (D. C.) 259 Fed. 904. 

Demurrer overruled. 
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SUTHERLAND v. BUCKBYE COTTON OIL CO. 
(District Court, S. D. Mississippi, Jackson Division. May Tenn, 1919.) 

No. 6754. 

1. DlSMISSAL AND NONSUIT <S=58(1) — Pleadino <S=>51, S69(1) — Sepabatk 
■ Causes of Action — Jotndeb in a Single Count — Election. 

Whilo Code Miss. 1906, § 729 (Ilemlngway's Code, § 512), abolishea forma 
of action, and section 761 (section 544) abolishes spécial demurrers, It 
is not permlssible to join in tlie sarne count separate and inconsistent 
causes of action, and where that is done the objection may be taken by 
motion to disniiss or to requlre an élection. 

2. Mastek and Servant ©=»103(1), 153(1) — Injdkies to Servant — Duty of 

Master. 

It is an inaliénable and nonasslgnable duty of the master not to ex- 
pose tRe servant to unnecessary rlsk of Injury from dangerous appliances, 
or to rlsk of injury from failure to warn and instruct an inexperienced 
servant. 
8. Action <S=».'î8(4> — Puiadins <@=64(2) — Separate Grounds of Négligence 

— JoINDER DUPLICITT. 

A count alleglng that a servant's injuries were caused by the master's 
breach of duty to provide safe appliances and to warn him of dangers does 
not State tvt'O causes of action, and is not bad for duplicity. 

At Law. Action by W. P. Sutherland against the Buckeye Cotton 
Oil Company. On motion to dismiss the déclaration, or require plain- 
tiflf to elect upon the cause of action he will rely. Motion denied. 

Robt. B. Mayes, Robt. Powell, and L. M. Burch, ail of Jackson, 
Miss., for plaintiff. 
Watkins & Watkins, of Jackson, Miss., for défendant. 

HOIyMES, District Judge. The plaintiff seeks damages for Person- 
al injuries sustained while employed by the défendant as night fore- 
man in a delinting plant. The déclaration allèges that the injury re- 
sulted from the négligence of the défendant in leaving exposed cogs 
and gear of dangerous machinery, and in failing to instruct and give 
warning to the plaintiff, an inexperienced workman, of the inherently 
dangerous character of the duties required of him. The objection of 
the défendant is that two causes of action are embraced in a single 
count, and for this reason motion is made by the défendant that the déc- 
laration be dismissed or the plaintiff be required to elect upon which 
cause of action he will rely. 

[1] By the Mississippi statute (section 729 of the Code of 1906 
[Hemingway's Code, § 512]) ail forms of action are abolished, and the 
déclaration is required simply to contain a statement of the facts consti- 
tuting the cause of action in ordinary and concise language. As spécial 
demurrers are abolished under section 761 of the Mississippi Code of 
1906 (Hemingway's Code, § 544), objection of the character hère made 
by the défendant may only be corrected by motion to dismiss the décla- 
ration or require the plaintiff to elect, as notwithstanding abolishment 
of forms of action it is nevertheless not permissible in Mississippi to 
join in the same count separate and inconsistent causes of action. 

$s=>FoT other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dtgests & Indexai 
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[2, 3] The inquiry raised by the motion is whether the déclaration 
contains the vice of faulty pleading mentioned. The cause of action al- 
leged in the déclaration consists in a breach of duty on the part of the 
master in exposing the servant to unnecessary or unreasonable risks 
causing injury. It is an inaHenable, nonassignable duty of the master, 
peculiar to the relationship, not to expose the servant to such risks. 

At common law the master performs this duty, so far as pertains 
to the allégations of this déclaration, by exercising reasonable care 
with référence to (1) providing and maintaining suitable appliances, 
machinery, and places to work, and (2) giving warning and instruction 
to youthful and inexperienced employés, with référence to danger, 
whether naturally incident to the employment, or arising from causes 
extraneous to it. Thèse and other spécifie acts of care, such as provid- 
ing proper fellow servants in sufficient number, inspecting machinery, 
supervising fellow servants, securing the observance of rules, etc., are 
duties which the servant has the right to assume his employer has per- 
formed, and failure to perform which is considered négligence by the 
common law. 

The cause of action in this case arises out of injury to plaintifï, re- 
sulting from exposure by the défendant to unreasonable dangers not 
necessary to the employment. According to the allégations of the déc- 
laration, this pxposure to danger was brought about by two acts of nég- 
ligence on the part of the défendant, each of which unreasonably and 
unnecessarily increased the danger incident to the employment, and 
contributed to the injury. It will be noted that this is not a case of sep- 
arate acts of négligence contributing to the same injury, one of which 
is a breach of duty imposed by the common law, and the other by stat- 
ute or constitutional provision, such as the Abrams and Wallace Cases 
in 84 Miss. 456, 36 South. 542 and 90 Miss. 609, 43 South. 469, 122 
Am. St. Rep. 321. Under thèse cases it is clear that common-law 
and statutory négligence cannot be made the predicate of a cause of 
action in a single count. 

This case is also clearly distinguishable from Matz v. Chicago & A. 
R. R. Co. (C. C.) 88 Fed. 770, where allégations in one count of three 
distinct acts of négligence, one based on a city ordinance, another on a 
State statute, and a third on négligence at common law, were condemned 
as bad pleading. In this case the cause of action alleged is one at com- 
mon law, and I think may be predicated upon as many separate or con- 
current acts deemed négligent at common law as the pleader consid- 
ered operative in producing the injury described. There are cases hold- 
ing the contrary, like Laporte v. CoOk, 20 R. I. 261, 38 Atl. 700, where 
a count was held bad for duplicity, which alleged three breaches of 
common-law duty on the part of the master; but I think the greater 
v/eight of authority permits the pleader to allège any number of cir- 
cumstahces or defaults which, taken together, contribute to the injury 
or relate to one ground of recovery at common law. As stated in Boi- 
reau v. Rhode Island Co. (C. C.) 169 Fed. 1015 : 

"ïhe rule agalnst duplicity should not be so appUed as to force the pleader 
to make a falîaçlous division of an entire group of related facts. Thus there 
is no duplicity in alleging that a collision at sea was due to excessive speed, 
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the absence of a lookout, Iraproper îights, and violation of the rules of navi- 
gation. To compol the pleader to assign each of thèse as tlie sole cause of 
the collision vs^onld he logically unsonnd. So, where it Is alleged that a de- 
fendant vras négligent in respect to the condition of his machinery or prem- 
ises, and also In a failure to wam an inexperienced vForkman of the dangers 
arising from the defeets, It Is erroneous in iny opinion to so apply the rule 
agalnst dupllcity as to compel the pleader to assign elther the defect in the 
machinery or the failure to give warnlng as the sole cause of the injury." 

So I apprehend suit for the value of animais killed in transit by nég- 
ligence of the carrier may be brought in a single count, though the death 
was caused by unsuitable cars, unreasonable delays, rough handling, 
and improper or impure watering and feeding of the animais, ail 
breaches of the common-law duty of the carrier to use reasonable care 
to safely transport, properly care for, and deliver live stock within a 
reasonable time, and ail materially contributing in greater or less de- 
gree to the injury and death. 

For thèse reasons, it seems that the motion of the défendant should 
be overruled ; and it is so ordered. 



In re CLAYTON. 
(District Court, D. New Jersey. July 26, 1919.) 

1. Bankb-dptct <S=5212 — Jukisdiction of Bankbuptcy Couet. 

A trustée is not required to resort to a plenary suit to establlsh hls 
right to property whlch has corne Into his possession, but may défend it 
when challenged In the bankruptcy proceedings. 

2. Bankruptcy <g=3l84(l) — Featjdulent Convetancbs ®=»47 — Peopebtt 

Passing to Trustée— Fraudulent Salb by Bankeupt. 

New Jersey Bulk Sales Act (P. U 1907, p. 570; 2 Comp. St. N. J. 1910, 
p. 2622) Is constitutlonal, and a sale in violation of Its provisions is \oid 
as agalnst the trustée In bankruptcy of the seller appointed in proceed- 
ings instituted within 90 days after the sale. 

In Bankruptcy. In the matter of Frank F. Clayton, bankrupt. On 
review of referee's order, denying daim of Samuel A. Reeves to prop- 
erty in hands of trustée. Affirmed. 

David Bobker, of Newark, N. J., for claimant. 
James D. Carton, of Asbury Park, N. J., for trustée. 

RELLSTAB, District Judge. Samuel A. Reeves, claiming under a 
bill of sale made to him by Frank F. Clâyton before the latter was 
put into bankruptcy, presented to the référée his pétition, praying that 
the trustée be directed to turn over to him the property mentioned in 
the bill of sale. The référée denied Reeves' claim, and he is hère al- 
leging that the referee's détermination in that respect is erroneous. 
The reasons assigned for reversai are: 

"(a) The findings are contrary to the weight of the évidence. 

"(b) The findings are contrary to the provisions of law applying to and 
affecting the situation raised by the pétition and auswer. 

"(c) The référée should hâve directed the trustée to proceed In a plenary 
suit, and he had no jurisdlction or authority to détermine the findings 
as set forth in the annexed order." 

(gcsFor other cases see Bame topic & KBY-NUMEBR in ail Key-Numbered Dlgests & Indexe* 



912 259 FBDKBAIi RBFOBTEB 

In the year 1917, Clayton was the proprietor of a summer resort 
known as River Crest Inn, which he held under a lease with an option 
to purchase. During the years 1916 and 1917, Reeves had loaned him 
moneys from time to time. Those of the year 1917, amounting to 
about $5,000, were to assist him in fitting up and carrying on the Inn. 
He (in popular language) was Clayton's financial hacker. The inn was 
not a financial success. Clayton's failure to make a substantial pay- 
ment in August on account of such indebtedness, as he had agreed, 
caused Reeves to become very insistent in his demands for a settle- 
ment. The resuit was the exécution by Clayton to Reeves, on October 
27, 1917, of an assignment of the lease for the inn, and a bill of sale 
covering practically ail his personal property other than liquors and 
foodstuffs contained therein. The considération for thèse transfers 
was the $5,000 existing indebtedness referred to and an additional $1,- 
000 then advanced by Reeves. Both bill of sale and assignment of 
lease were promptly recorded in the county clerk's office of the county 
where the inn is located, and the Insurance policy covering such Per- 
sonal property was transferred to Reeves' name. None of the prop- 
erty was removed from the inn, and Clayton, with Reeves' consent, 
ran the inn for the remainder of the season free of rent. From the 
date of the transfers until about the middle of November, 1917, Clay- 
ton bought and sold liquors and foodstuffs at the inn as theretofore. 

An involuntary pétition in bankruptcy was filed against Clayton 
on the 30th of that month. When the receiver appointed in thèse 
proceedings went to the inn on February 19, 1918, he found it unoccu- 
pied, the back door unlocked and partly open, and some of the Win- 
dows unfastened. He took possession of the property and subse- 
quently turned it over to the trustée. The property claimed by Reeves 
is included in the property thus turned over. 

[1] As to the need of a plenary suit by the trustée: It is suffi- 
cient to say that the trustee's possession of the property made it un- 
necessary for him to institute a suit for its recovery and entitled him 
to maintain and défend his right thereto when such right was challeng- 
ed by Reeves. In re Lipman (D. C. N. J.) 201 Fed. 169 (and cases 
cited page 172), 29 Am. Bankr. Rep. 139. 

[2] Under the remaining two reasons assigned as grounds for re- 
versing the referee's findings, neither of which is spécifie enough to 
hâve successfully withstood a challenge, if made, counsel for Reeves 
has argued, contrary to the referee's findings, that the transfer of the 
goods was not within the statute entitled "An act to prohibit sales of 
merchandise in bulk in fraud of creditors" (N. J. P. L. 1907, p. 570; 
2 Comp. Stat. N. J. p. 2622), or, if within that enactment, that the act 
was unconstitutional, and that Reeves did not hâve reasonable cause to 
believe that the effect of such bill of sale would be to give him a préf- 
érence. 

The New Jersey Bulk Sales Act is constitutional. Lemieux v. 
Young, 211 U. S. 489, 29 Sup. Ct. 174, 53 L. Fd.-295; Kidd, Dater 
Co. V. Musselman Grocer Co., 217 U. S. 461, 30 Sup. Ct. 606, 54 L. 
Ed. 839; Kett v. Masker, 86 N. J. Law, 97, 90 Atl. 243. The pertinent 
section of the act is set out in Re Lipman, supra, 201 Fed. 173, 29 Am. 
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Bankr. Rep. 139. A référence thereto will show that transfers of the 
kind hère in question — sales of "a large part of the stock of mer- 
chandise * * * otherwise than in the ordinary course of trade, 
and in the regular and usual prosecution of the seller's business" — 
are clearly within the purpose and terms of that act. As Reeves did 
not seek and ascertain the names of Clayton's existing creditors, nor 
give those known to him to be such the notice of such intended sale, 
as required by this statute, the transfer to Reeves by the very terms 
of the act vvas void ab initio. Kett v. Masker, supra. That no crédi- 
ter brought proceedings to invalidate such transfer within the 90 days 
specified by the act, does not revitalize the transfer. The filing of the 
pétition in bankruptcy, within the 90 days referred to, created a situa- 
tion not controlled nor contemplated by the New Jersey statute. 
In re McAusland (D. C.) 235 Fed. 173, 189, 37 Am. Bankr. Rep. 
519. The title to the property covered by this bill of sale passed 
to the trustée in bankruptcy free from such void transfer, and as he 
was in possession no suit to avoid it was nece^sary. 

While Reeves' failure to comply with the requirements of the New 
Jersey Bulk Sales Act is sufficient to sustain the referee's fmdings, 
it is proper to add that the referee's further finding that Clayton was 
insolvent at the time he gave Reeves the bill of sale in question, and 
that Reeves had reasonable cause at that time to believe that its effect 
would be to give a préférence, which is voidable under section 60b 
of the Bankruptcy Act (Act July 1, 1,898, c. 54T, 30 Stat. 562 [Comp. 
St. § 9644]), is amply sustained by the évidence, which fully meets the 
test laid down by this court in Heyman v. Third Nat. Bank of Jersev 
City (D. C.) 216 Fed. 685. 

The referee's decree is affirmed, with costs. 



NOVITZKY et al. v. EOZNER, 

(District Court, W. D. Pennsylvania. November Term, 1915.) 

No. 1748. 

CouBTS ®=>.328(2) — JtTEisDicTiON OF Fbdebal Coubts— Amount in Contbo- 

VERST. 

An action for death of a little glrl 3% years old, brought by her father, 
held not to really and substantially involve a dispute or controversy over 
the sum of $3,000. 

At Law. Action by Volante Novitzky and others against Morris 
Rozner. On motion to take off compulsory nonsuit. Denied. 

Wilbur E. Galbraith, for plaintifïs. 

John A. Metz, of Pittsburgh, Pa., for défendant. 

BUFFINGTON, Circuit Judge. This case concerns the jurisdic- 
tion of the District Court of the United States for the Western Dis- 
trict of Pennsylvania. It does not concern the right of the plaintitï 
to maintain a suit in some other court. It does not concern the plain- 

©SjFor other cases eee same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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t.iff's rîght to have issues of fact determined by a jury. The case 
before us is not whether a trial judge shall encroach on the right of 
a jury to pass on the facts, but whether he meet the statutory duty 
imposed on him of himself determining whether this "suit does not 
really and substantially involve a dispute or controversy properly with- 
in the jurisdiction of said District Court." 

The jurisdiction of the District Court in this case rests on diversity 
of citizenship, and that the sum of $3,000 is really and substantially 
involved between the parties. After a fuU hearing of the parties on 
a former case, a jury determined the amount hère in controversy was 
$900. On a motion to set aside such verdict as excessive, the trial judge 
granted such motion. The case came before the présent trial judge, 
and after ail the évidence the plaintiff could give was agreed upon and 
stipulated into the record, he reached the conclusion that the necessary 
jurisdictional sum of $3,000 was not really and substantially involved in 
this suit, and therefore he entered a compulsory nonsuit. Under the 
practice in this district, the grant of a compulsory nonsuit cannot be 
assigned as error, but a refusai to take off such nonsuit can be so as- 
signed. In order, therefore, that the trial judge might have the benefit 
of a full argument of counsel on the évidence before the court, that 
he might have an opportunity to consider such évidence, make the find- 
ings of fact thereon, and put the record in shape for review, he bas 
reconsidered the whole matter on this motion to take oflf the nonsuit. 

The case was in trespass, and was to recover damages sufïered by 
the plaintiff by reason of the death of his minor child, caused by the 
alleged négligence of the défendant. Such négligence, and the consé- 
quent death of the child thereby, is, for the purposes of this motion, 
assumed. The place of the négligence was in Westmoreland county, 
Pa. ; both the parties and witnesses resided in that county ; and the 
common pleas court of that county would have had jurisdiction of the 
cause, and it could have been tried in said court with more convenience 
and less expense to ail parties. The plaintiff, however, had as his 
then counsel a member of the bar who practiced in Pittsburgh and who 
was not a member of the Westmoreland county bar. After hearing 
the statements of the présent counsel and due considération of the 
matter, we have reached the conclusion, and fmd it as a fact, that the 
underlying and substantial reason for bringing this suit in the fédéral 
and not in the state court was the personal convenience and interest of 
the plaintifï's then counsel. Such being the case, this court must 
therefore approach with the most careful scrutiny the question of 
fact, namely, whether the suit, thus brought for convenience, does 
really and substantially involve a dispute or controversy of $3,000. 
We have already seen a jury bas decided it did not, that the first 
trial judge was of opinion it did not, and we now, with ail possible évi- 
dence before us, fmd as a fact that this suit did "not really and sub- 
stantially involve a dispute or controversy of three thousand dollars." 
To that finding we are forced by the proofs before us. The child, 
whose unfortunate in jury and death was the subject-matter of this 
suit, was a little girl 3y2 years of âge. Her father was a subject of 
Russia, a day laborer ; his children were ail small ; the mother did the 
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housework, and the father received the ordinary wages of a day la- 
borer. The child was a normal one. The school law of Pennsylvania 
required that from the time this little girl was 8 until she was 16 she 
must attend day school. There was no proof of any spécial earning 
capacity the child had, or by héritage, environment, or otherwise she 
was likely to hâve, nor, indeed, any proof of any nature upon which 
a possible real and substantial contention could be made that the father 
was injured in a monetary way to the extent of $3,000 by the death 
of this little girl. Any finding that $3,000 was hère involved would 
not rest on facts or proofs, and such a finding would hâve to be set 
aside as without foundation. There were in the very nature of things 
several years ahead during which the little girl would, from an éco- 
nomie standpoint, be an économie burden on the father. With the 
added burden of other small child ren in the family and with the lim- 
ited means of the father, the child, even if there was évidence of ab- 
normal capacity, would not hâve had any exceptional advantages. 
She could not enter into gênerai employment until 16, and even that 
was between 11 and 12 years ahead. Such being the case, to say that 
this case did, when it began in 1915, really and substantially involve a 
dispute or controversy involving $3,000 of possible damage to the fa- 
ther, is to our mind simply not the truth and fact. 

The statute makes it a trial judge's duty to détermine that fact, 
and, having determined it, the statute further makes it his duty to 
proceed no further therein. We therefore refuse to take ofif the non- 
suit, but we dismiss the suit without préjudice, for lack of jurisdic- 
tion, and in doing so we deem it proper to call the attention of the 
bar of the District Court to the fact that the duty of its members — 
for they are really officers of the court — is to see to it that the limited 
and conditional jurisdiction of the District Court be not resorted to, 
save when a case does "really and substantially involve a dispute or 
controversy" of the required jurisdictional aniount. 



In re JUTKOVITZ. 
(District Court, E. D. New York. July 29, 1919.) 

1. Banketjptcy <S=5408(1) — ^Dischakge — Releases. 

On a bankriipt's hearing for discharge, releases from certain credi- 
tors held Inadmissible to excuse banlcrupt's lallure to Insert such 
creditors' names in liis scliedules. 

2. Bankruptct iS=>414(3) — Discharqe — Sufficiency op Evidence. 

At hearing on objections to a bankrupt's dlseharge, évidence Tield to sus- 
tain a spécial master's fludings tbat the bankrupt failed to schedule a 
piano, and sought to defraud his creditors by transïerring assets to hla 
father, although a state court had refused to set aside the transfer. 

In Bankruptcy. In the matter of Alexander Jutkovitz, bankrupt. 
On hearing on spécial commissioner's report sustaining objections to 
bankrupt's discharge. Report confirmed, and discharge denied. 

Harry J. Shields, of Brooklyn, N. Y., for trustée. 
J. Baldwin Hand, of New York City, for bankrupt. 

©ssFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered DIgests & Indexes 



916 259 FEDERAL REPORTER 

CHATFIELD, District Judge. The spécial commissîoner has sus- 
tained two of the spécifications of objections to the bankrupt's dis- 
charge. It appears that this hankrupt conducted a moving picture 
theater. He is a comparatively young man, and has a brother who also 
has been engaged in the moving picture business. Their father is a 
tradesman, who seems to hâve been prosperous, and who has invested 
considérable money in the theatrical enterprises managed now by his 
sons for him. Since the adjudication in bankruptcy the bankrupt has 
been working for his father, but says that he has received no salary 
beyond living expenses and such amount as he may expend. He as- 
sists his father in the management of a moving picture theater which 
was leased on the 26th day of October, 1914. The rent for this theater 
is $666.66 per month, and on the day upon which his father leased this 
theater the bankrupt son paid to his father $2,666. Upon one occasion, 
when giving testimony the son happened to use the word $2,0CX) in 
stating the amount of this payment to his father, and considérable time 
has been devoted during the présent hearing to an explanation by the 
son that he really intended to ref er to the $2,666 payment. The reason 
for this payment was evidently to put the money, amounting to the 
$2,000, which the son then had in his bank account, into the hands of 
his father, so that it might go into the new moving picture business. 
He also paid $666, which was apparently the first month's rent for the 
new place. He transferred to his brother a piano, about which con- 
sidérable controversy has been had, and which had been delivered to 
him while a larger piano was being repaired. This larger piano seems 
to be still in the hands of the company which was making the repairs, 
and that company makes no claim for the smaller piano, inasmuch as 
the bankrupt had become entitled to some commissions, amounting sub- 
stantially to the value of the piano. 

[ 1 ] The bankrupt, upon the présent hearing to confirm the commis- 
sioner's report, has offered in évidence certain releases signed by the 
company owning this small piano before it was transferred to the 
bankrupt for commission, and also releases from the bankrupt's father, 
in order to bear out the bankrupt's contention that he did not make 
false schedules by failing to insert in his schedules the name of his 
father as a creditor or the name of this piano company. The court has 
refused to receive thèse releases, upon the authority of the case of 
Josephs V. POwell & Campbell, 213 Fed. 627, 130 C. C. A. 291, and, in- 
asmuch as the spécifications relating to the alleged omission in the 
schedules have not been sustained, it would be immaterial whether 
thèse releases are added to the record or not. 

[2] The findings of the spécial master that the bankrupt failed to 
schedule the larger piano in his assets, and that the bankrupt sought 
to defraud his creditors by concealing his assets, appear upon a read- 
ing of the testimony to be abundantly sustained. There has been much 
litigation between the creditors and the trustée, with the bankrupt, and 
the grantees or transférées of his property. Much hard feeling seems 
to have been generated by an action in the state court to set aside the 
transfef of this property. This resulted in a decree in favor of the 
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défendant. The findings of the court in that suit are urged as a basis 
for the opposition in this court to confirmation of the master's report 
recommending a déniai of the discharge; but it is apparent that the 
action in the state court to set aside the conveyances did not dépend 
alone upon the mental attitude of the bankrupt, and upon the attempt 
on his part to put himself in a position where the moneys which he had 
in bank would be saved to his family, and would be preserved in such 
a way that he might get the benefit thereof. His f riendly relations with 
his father, and the way in which he and his f ather hâve conducted the 
moving picture business since the adjudication in bankruptcy, indicate 
that, even if his father was honest in his receipt of this property in 
payment of the pre-existing debts, nevertheless the son did not reveal 
to his father his actual position in relation to his creditors, and did 
transfer the property to his father at that time with the express idea 
of continuing his friendly relations with his father, of protecting his 
father, so that the father would be willing to support the bankrupt 
in the future, and to inaugurate a course of conduct by which his credi- 
tors would be entirely deprived of receiving any part of the moneys 
which they were fairly entitled to. 

For thèse reasons, the report of the master will be confirmed, and 
the discharge denied. 



McKEON V. CENTRAL STAMPING CO. 

fDlstrict Court, D. New Jersey. September 4, 1919.) 

CouBTS <S=s353 — Fedebal Courts — Followinq State I^actice — New Teial 

INADEQUATE DAMAGES. 

The fédéral District Court for New Jersey will, under Rev. St. §§ 721, 
914 (Comp. St. Il 1.538, 1537), in a coramon-law action for tort, follow the 
rule and practice for courts of the state, when granting new trial solely 
for inadequacy of damages, to set aside the verdict only In respect of 
damages. 

At Law. Action by Matthew J. McKeon, by Patrick McKeon, his 
next f riend, and Patrick McKeon, against the Central Stamping Com- 
pany, a corporation of the state of New York. On rule to show cause 
why the verdicts for plaintifïs should not be set aside and new trials 
granted. Verdict for Matthew McKeon set aside as to damages, and 
new trial ordered as to damages only. 

See, also, 255 Fed. 8, . C. C. A. . 

John W. Palmer, of Newark, N. J., for plaintifï. 
Kalisch & Kalisch, of Newark, N. J., for défendant 

DAVIS, District Judge. The above-stated cause has been tried 
twice in this district. The first trial resulted in verdicts for the plain- 
tifïs. Matthew J. McKeon, a boy 14 years of âge, at the invitation 
of the driver of a horse and wagon belonging to the défendant Com- 
pany, took a ride on said wagon. At a stop on the trip, the horse start- 

<g=>Por otier cases see same toplo & KBY-NUMBEK la aU Key-NumDered Dlgests & Indeie» 
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ed suddçnly, and one of the wheels ran over the boy and so injured 
him as to necessitate the amputation of his left limb about six inches 
below the hip. The wound where the leg was amputated has not heal- 
ed, but constantly discharges, which is due to injury or disease of the 
bone at or hear the place of amputation. In order to stop the discharge 
and efïect .s. cure, according to the médical testimony at the last trial 
at which I presided, it will be necessary to open the wound, push back 
the flesh, and eut off a pièce of the bone, and, if it becomes necessary 
to remove so much of the bond that a pièce four inches long f rom the 
hip joint is not left remaining, a wooden limb cannot be attached there- 
to, and the limb will hâve to be removed to the hip. 

The jury, at the first trial, awarded Matthew J. McKeon, the boy, 
$11,000 damages, and his father, Patrick McKeon, $2,000, and judg- 
ments were entered for those amounts. On account of the failure to 
submit the question of authority of one of the employés of the défend- 
ant company to the jury, the Circuit Court of Appeals (255 Fed. 8, 

C. C. A. ), at the suit of the défendant, sent the cases back for 

retrial. On the second trial, the jury awarded Matthew J. McKeon 
$5,000 and Patrick McKeon $1,500. The plaintiffs are seeking a new 
trial on the ground that the damages are inadéquate. Matthew J. Mc- 
Keon, aside from the injury, appeared to be a healthy, well-developed 
boy, and the testimony estabHshed, as I recall it, that he was a normal, 
healthy boy at the time of the accident, and had been before that. Un- 
der ail the facts in the case, the nature and seriousness of the injury, 
the handicap it will be to the boy, and the purchasing power of a dol- 
lar at this time, I am satisfied that the damages awarded the boy are 
inadéquate. He should hâve received more than that amount, if he is 
entitled to anything. Fifteen hundred dollars, the amount given by the 
jury to Patrick McKeon, does not seem grossly inadéquate. The ver- 
dict, therefore, will not be set aside. in the case of Patrick McKeon, 
and a new trial is denied him; but the verdict will be set aside and a 
new trial ordered in the case of the son, Matthew McKeon. 

Under the state practice, "when a new trial is ordered because the 
damages are excessive or inadéquate, and for no other reason, the ver- 
dict shall be set aside only in respect of damages, and shall stand good 
in ail otlier respects." Rule 73 of the Practice Act of 1912 (P. L. 
1912, p. 397). In section 32 of said act it is provided that the Suprême 
Court shall prescribe rules for that court, and that until such rules be 
made the gênerai rules thereto annexed be deemed the rules of the 
court. The Suprême Court in 1913 made rules to take effect on De- 
cember Ist of that year, and among those rules adopted gênerai rule No. 
73, and made it Suprême Court rule No. 132. Is this rule applicable 
in the fédéral court sitting in the district of New Jersey, and should 
the verdict be set aside only in respect of damages? It is provided in 
section 721 of the Revised Statutes of the United Stat«s that — 

"The laWs of thfe several States, escept where the Constitution, treatieâ, or 
statutes 'oftTie United States othePwise requlre or provide, shall he regàrded 
an rules of décision in trials at common law, in the courts of the United 
States, In cases where they apply." Comp. St. § 1538. 
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Section 914 of the Revised Statutes provides that — 

"The practlee, pleadings, and forais and modes of proceeding In civil causes, 
other than equity and admiralty causes, In the [Circuit and] District Courts 
shall conl'orm, as near as may be, to the practlee, pleadings, and forms and 
modes of proceeding existing at the time in like causes in the courts of 
record of the state withln which such [Circuit or] District Courts are held, 
any rule of court to the contrary notwlthstanding." Comp. St. § 153Î. 

The Court of Errors and Appeals of New Jersey has held that the 
courts of New Jersey hâve power under this rule of the Suprême 
Court to set aside a verdict and grant a new trial in respect of dam- 
ages only. Gafïney v. lUingsworth, 90 N. J. Law, 490, 101 Atl. 243. 
The case at bar is a common-law action, an action to recover damasres 
for a tort. Neither the Constitution, treaties, nor statutes of the Unit- 
ed States require a procédure in setting aside verdicts and ordering 
new trials otherwise than is provided in this rule of the New Jersey 
Suprême Court. The purpose of thèse fédéral statutes was to confer 
upon the courts of the United States the jurisdiction to enable them to 
administer the laws of the states. Camden & Suburban Ry. Co. v. 
Stetson, 177 U. S. 172, 20 Sup. Ct. 617, 44 L. Ed. 721. Under thèse 
statutes it is the duty of the fédéral courts to apply the laws of the 
States where they sit. 

A new trial is ordered in the case before me because the damages 
are inadéquate, and for no other reason, and in such a case under the 
New Jersey rule it is mandatory that "the verdict shall be set aside only 
in respect of damages, and shall stand good in ail other respects." 
Therefore the verdict as to Matthew J. McKeon will be set aside only 
in respect of damages, and will stand good in ail other respects, and 
a new trial ordered as to damages only. 



THE BEGONA II. THE MARÏ P. RTEHL. THE CAR FLOAT L 

(District Court, D. Maryland. May 15, 1919.) 

Collision ig=>140 — Limitation of Liabilitt — Vesbel at Fattlt. 

Where a tug and car float belonglng to the same owner were both held 
at fault for collision with a shlp, field that, as the car float had no con- 
trol over Its movements and the tug supplled Its motive power, etc., the 
owner might limlt Its liability to the value of the tug alone. 

In Admiralty. Libel by Ezequîel Echevarria, master of the 
steamship Begona II, against the tug Mary P. Richl and the car float I, 
claimed by the Atlantic Transport Company. Owner allowed to Hmit 
its liability to the value of the tug. 

R. E. Lee Marshall, of Baltimore, Md., and Robert S. Erskine, of New Torli 
City, for the Begona II. 

George Porbes, of Baltimore, Md., and Chauncey I. Claris, of New York 
City, for the Mary P. Rlehl and car float. 

ROSE, District Judge. The facts of the collision out of which this 
case arises were told in an opinion handed down some time since. (D. 
C.) 241 Fed. 285. Both the ship and the tug were held in fault for the 
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collision between the former and a car float in tow of the latter. Both 
tug and float belonged to the Atlantic Transport Company. It seeks 
to limit its liability to the value of the tug. The owners of the dam- 
aged cargo on the ship say that it must surrender the float as well. 

In the Sixth and Ninth circuits their contention would prevail. The 
Columbia, 73 Fed. 226, 19 C. C. A. 436; Shipowners' & Merchants' 
Tugboat V. Hammond Lumber Co., 218 Fed. 161, 134 C. C. A. 575 ; 
Thompson Towing & Wrecking Ass'n v. McGregor, 207 Fed. 209, 124 
C. C. A. 479. In the Second circuit it would not. The Transfer No. 
21, 248 Fed. 459, 160 C. C. A. 469. None of the other six Circuit 
Courts of Appeals appear to hâve passed upon it. In The Erie Ughter, 
250 Fed. 490, District (now Circuit) Judge Haight, of the New Jersey 
district, followed the rule prevailing in the Second circuit. 

Counsel for the owners of the tug and float claim that the principles 
laid down by the Circuit Court of Appeals for the First Circuit in The 
Coastwise, 233 Fed. 1, 147 C. C. A. 71, would logically require a like 
ruling there ; but that is not absolutely certain, in view of the delicacy 
of the line which is sometimes drawn on this question even by the 
same court, as, for example, by the Circuit Court of Appeals for the 
Second Circuit between The W. G. Mason, 142 Fed. 913, 74 C. C. A. 
83, and The Transfer No. 21, supra, on the one side, and The Anthra- 
cite, 168 Fed. 693, 94 C. C. A. 179, on the other. 

The f act, of course, is that the question is an extremely close one. In 
the Second circuit, the owner of two vessels, jointly engaged for profit 
in the doing of a single pièce of work, may limit his responsibility for 
the damage donc by them to the value of that one which was in fault. 
The liability is said to be strictly in rem, and yet the resuit may be, as it 
was in^The Transfer No. 21, supra, and in the instant case, that the 
thing which physically did the damage is not called upon to answer, ei- 
ther in itself or through its owner, while the other vessel, which it- 
self was not in collision at ail, is held solely Hable, because, in the per- 
son of its navigator, it was adjudged blâmeworthy. 

Moreover, if The Anthracite is properly decided, it is not always 
necessary that the navigator shall be himself eitlier technically master 
of the ship which is responsible for his acts, or even be on that ship 
at the time the fault was committed. It suffices if he is actually di- 
recting its movements, when he makes the mistake, and it does the 
damage. But is not the captain of a tug, which has a tow lashed to it, 
or, as in the case at bar, is towing a craft which has neither power nor 
rudder of its own, the only person which has any control over its 
movements ? However that may be, what the Suprême Court said and 
held in The Eugène F. Moran, 212 U. S. 466, 29 Sup. Ct. 339,_ 53 L. Ed. 
600, seems more in harmony with the practice in the Second circuit than 
with that prevailing in the Sixth and Ninth circuits. 

It follows that the owner of tug and float may limit its liability to 
the value of the former. 
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In re BATTLE ISLAND PAPER CO. 

(District Court, N. D. New York. August 6, 1919.) 

Banketjptct <g=>323 — Provable Debts — Secured Creditor. 

A creditor of a banlfrupt corporation holding its notes secured by Its 
mortgage bonds as collatéral, after reallzlng from the mortgaged prop- 
erty, cannot prove against the gênerai estate both the balance due on 
the notes and the balance due on the bonds, but is entitled to divldenda 
only on the amount of the actual indebtedness to him. 

In Bankruptcy. In the matter of Battle Island Paper Company, 
bankrupt. On application of the National Parle Bank of the City of 
New York for resettlement of order of distribution. Denied. 

This is an application by the National Park Bank of the City of New 
York for a resettlement of the order of this court providing for the 
distribution and payment over of the balance of the estate remaining 
for distribution. The question now raised is new in the case, and was 
not suggested or presented by any one at the time the order of distribu- 
tion referred to was made. 

I^uis F. Doyle, of New York City (Nottingham, Nottingham & 
Edgcomb, of Syracuse, N. Y., of counsel), for National Park Bank. 
Chas. E. Hotchkiss, of New York City, for Columbia Trust Co. 
Gannon, Spencer & Michell, of Syracuse, N. Y., for trustées. 

RAY, District Judge. Prior to the bankruptcy of the Battle Island 
Paper Company it became indebted to the National Park Bank in the 
sum of $25,000, evidenced by three notes of said company for $10,- 
OOO, $10,000, and $5,000, respectively, and in the further sum of $5,- 
380.59, representing an overdraft on the bank made by said company. 
For the overdraft the bank held and holds no security, but as secu- 
rity for the payment of the notes there was pledged with and to the 
bank 35 first mortgage bonds of the Battle Island Paper Company, of 
the par value of $1,000 each. There is no question of the right of the 
company to pledge the said bonds as collatéral security for the pay- 
ment of such notes. Thèse bonds were secured by a mortgage on the 
real estate of said company. 

On pétition of the trustées in bankruptcy this court enjoined cer- 
tain creditors of the bankrupt including the National Park Bank 
from selling or disposing of such bonds. Thereafter, on December 
3, 1914, on pétition of said National Park Bank this court made an 
order which provided : 

"Ordered, that said injunction order heretofore granted be, and the same 
hereby is, so far vaoated and set aside as to allow and permit the said petl- 
tioner to proceed under its contract, by which said collatéral was pledged, and 
under which the saine is held, and enforce the same and reduce the said col- 
latéral to ownership, unless purehased by outside parties on condition that 
the petitioner will crédit on its claim against the bankrupt estate at least 25 
per cent, of the par value of said collatéral, and on which further condi- 
tion that it exécute and deliver to the trustées in bankruptcy an agreement 
that the purchasers of such collatéral, conslsting of bonds secured by said 
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mortgage, wlll, when such bonds are reduced to money, crédit on thelr clalms 
against the bankrupt estate such sum or sums as It reallzes thereon, over and 
above the sald 25 per cent, to be credlted as above stated, af ter deductlng from 
the sum or sums realized from salfl collatéral ail expeuses Incurred by them 
in foreclosing the mortgage on tlie Canadian lands, and in protecting and pre- 
serving the collatéral or the tltle to the lands so mortgaged, with Interest on 
such sums so expended up to the time said petitioner shall hâve realized on 
such coUateraL" 

Thereafter pursuant to orders of this court the trustées in bank- 
ruptcy paid over to the Columbia Trust Company, as trustée under 
the mortgage given to secure the payment of said bonds, the proceeds 
of the mortgaged property which had been duly sold, and the Columbia 
Trust Company made distribution thereof to the parties entitled ac- 
cording to their holding of bonds, and paid to the National Park 
Bank its pro rata share thereof on the said 35 bonds so held by it 
as collatéral security for said notes, and which 35 bonds, after the 
vacation of said injunction order, had been ofïered for sale by said 
bank pursuant to the power of sale contained in said notes at pub- 
lic auction on due notice, and sold December 16, 1914. On such 
sale the National Park Bank purchased such bonds for the sum of 
$8,750, 25 per cent, of their par value ; that being the only bid. 

The National Park Bank had filed its claim for $30,380.59, of which 
$5,380.59 was on the overdraft and the balance, or $25,000, on such 
notes. 

After the payment on such bonds from the proceeds of the mort- 
gaged property made by the Columbia Trust Company, the National 
Park Bank executed and delivered to the trustées in bankruptcy a duly 
acknowledged consent in the words and figures f oUowing : 

"United States District Court, Northern District of New York. 

"In the Matter of Battle Island Paper Company, Bankrupt. 

"In Bankruptcy. Nos. 5667 and 5675. 

"To United States District Court for the Northern District of New York and 
to Honorable George W. Ray, United States District Judge: 

"The undersigned, National Park Bank of New York City, hereby acknowl- 
edges the reeeipt from the Columbia Trust Company, as trustée, of the sum 
of $9,790.5è on account of the bonds held by the undersigned as collatéral 
security for the payment of an Indebtedness of the Battle Island Paper Com- 
pany for which the undersigned presented and flled a claim in the above-en- 
titled matter for the sum of $30,380.51», and the undersigned hereby consents 
that sald sum of $9,790.55 be deducted from said claim of $30,380.59, and 
that said claim be reduced to the sum of $20,590.04 and allowed only for such 
reduced sum. 

"In witness whereof the National Park Bank has hereunto caused Its cor- 
porate name to be subscribed hereto and its corporate seal to be atHxed this 
18th day ofMarch, 1919. The National Park Bank of New York, 

"[Seal.] By M. H. Ewer, Vice Président." 

Thereupon, on pétition showing the facts, this court, April 3, 1919, 
made an order as f oUows : 

"Ordered as foUows: 

"1. It appearing by said pétition and the consent of the National Park 
Bank thereto annexed that sald bank has realized the sum of $9,790.55 from 
the bonds of the Battle Island Paper Company, of the par value of $35,000, 
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Jield by sald bank as collatéral security to the Indebtedness of sala Battle Is- 
land Paper Company, for which sald bank flled a proof of debt herein In tbe 
sum of $30,880.59, it is hereby 

"Ordered, tlïat the sum so realized be deducted from the amount of the 
claim of said bank as filed herein, and that by reason thereof said claim 
be, and hereby is, reduced to the sum of $20,590.04." 

Thereafter the Columbia Trust Company, as trustée under said 
mortgage to secure the payment of such bonds of the Battle Island 
Paper Company, presented a claim against the bankrupt estate of the 
said Battle Island Company, based on the deficiency arising on the 
bonds after applying to the payment of same the proceeds of ail the 
mortgaged property, and the claim was allowed at the sum of $359,- 
291.16. This claim for deficiency included the deficiency arising on 
the said 35 bonds so held by the said National Park Bank as collatéral 
security, and which had been sold as stated and purchased by the 
National Park Bank. June 6, 1919, this court made an order for 
the settlement of the accounts, etc., of the trustées in bankruptcy 
and for a final dividend and distribution of the estate of said Battle 
Island Paper Company remaining for distribution, and recited the 
allowance of the said claim of the Columbia Trust Company for de- 
ficiency on such bonds, and provided that ail dividends declared and 
paid by the trustées in bankruptcy on such allowed claims be paid 
directly to the holders of the bonds secured by the mortgage or deed 
of trust. This was done by consent and to avoid the necessity of 
payment of such dividend, first, to the Columbia Trust Company, and, 
second, a distribution by it to the several hondholders. 

This order of distribution also further provided, as to the claim of 
the National Park Bank, as f oUows : 

"It appearlng that the National Park Bank of New York heretofore filed a 
claim herein in the amount of $30,380.59, $5,380.59 thereof being for, an un- 
secaired indebtedness, and $25,000 thereof belng for an indebtedness on prom- 
issory notes to secure the payment of which sald bank holds $35,000 par 
value of the bonds of the Battle Island Paper Company secured by the mort- 
gage or deed of trust made and executed to the Columbia Trust Company, as 
trustée, aud that slnce filing the said claim payments in the amount of $9,790.55 
hâve been made on said bonds, thereby reducing the total claim of said bank 
to $20,590.04 : Now it is hereby 

"Ordered that as to $15,209.75 of sald claim as reduced, being the balance 
remaining unpald on sald promissory notes after applying thereon the amount 
paid on the sald bonds, the said bank shall recelve Its pro rata payment on 
said bonds under the distribution as herein provided upon the claim for de- 
ficiency filed by, and allowed to, the Columbia Trust Company, as trustée. In 
lieu of the payment of dividends directly to sald bank on that amount of the 
prirteipal of its said claim, and that there shall be allowed and be paid to said 
bank the first and final dividends upon the balance of its claim being the un- 
secured part thereof, to wit, on the sum of $5,380.59." 

Other creditors holding such bonds of the Battle Island Paper Com- 
pany as collatéral security to indebtedness of the bankrupt did not file 
claims against the estate, and thereby elected, in eflfect, to rely on 
the bonds as security. Under the order of distribution they will re- 
ceive their pro rata share on such bonds out of the amount dis- 
tributed arising on the claim for deficiency allowed to the Columbia 
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Trust Company as trustée, but ordered paid direct to the hondholders 
to avoid circuity of payment. 

The National Park Bank, having received its pro rata share of the 
proceeds of the sale of the real estate and property covered by the 
trust mortgage, and having become the purchaser of the said 35 bonds 
so held by it as collatéral to said notes in the manner and under the 
circumstances mentioned, and having so credited the amount of 
its bid for such bonds on its claim as stated, now claims and insists 
that it is entitled, and that this order of distribution should provide, 
that it be paid first its pro rata share of the amount to be paid hond- 
holders from the gênerai estate arising on the claim of the Columbia 
Trust Company for such deficiency on such bonds and allowed to 
it on account thereof, but, as stated, directed paid directly to the 
bondholders, and secondly, and in addition, its pro rata share of the 
gênerai estate on the amount of its claim, as reduced by such payment 
on account of the deficiency claim. The trustées in bankruptcy and 
the Columbia Trust Company, the trustée under the mortgage given 
to secure such bonds, contest this claim. 

The mortgaged property having been sold, and its proceeds applied 
to the payment of the bonds as far as it would go, and the bonds or 
mortgage containing a promise of the Battle Island Company to 
pay the entire amount of the bonds, the holders of such bonds through 
the trustée were entitled to prove and hâve allovi^ed a claim for the 
deficiency against the gênerai estate. This claim, as stated, was 
presented and allowed, and directed paid from the gênerai estate. 
The claim on the notes was a promise of the Battle Island Paper Com- 
pany to pay them or the amount represented thereby. The promise to 
pay the bonds was another obligation of the company to pay the 
amount represented thereby, and' the dividend declared thereon, when 
paid, satisfies that promise, to whomsoever paid, if paid to the holder 
of the bonds. There can be no doubt that the National Park Bank, 
as owner and holder of thèse bonds, is entitled to its pro rata share 
of that dividend. It is entitled thereto by virtue of its ownership of 
the bonds on which the amount received on the claim for a defi- 
ciency is to be applied. 

The National Park Bank held the promissory notes of the Battle 
Island Paper Company for $25,000, and it received from that com- 
pany its bonds, issued by it and payable by it ; that is, its additional 
promise to pay the several amounts represented by the bonds, not for 
a new and a différent and an independent considération, but as col- 
latéral security for the payment of the same original indebtedness 
represented by the notes. This second promise was secured by a 
mortgage on real estate of the promisor, but when that was sold, and 
its proceeds applied as agreed in réduction of the bonds, nothing re- 
mained but the promise of the debtor. 

Prior to the bankruptcy, and prior to the sale of the bonds held 
by the bank as collatéral to the notes, the bank held a secured claim, 
as the bonds were secured; but when the mortgaged property was 
sold, and its proceeds applied to the payment of the bonds so far as 
such proceeds should go, the security was exhausted, unless it be held 
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that one promise of a debtor to pay, secured by collatéral consistjng 
of another promise of the same debtor to pay certain sums, and which 
latter promise is secured by a mortgage on the debtor's property, 
remains a secured claim after the mortgaged property bas been ap- 
plied on the collatéral promise, and that the collatéral promisé re- 
mains a security to the extent that one dividend, in case of bankruptcy, 
may be paid from the gênerai estate on the promise contained in the 
notes, and another dividend may be paid from the gênerai estate on 
the collatéral and additional promise contained in the bonds. It 
seems to me that this is contrary to the authorities. In First Na- 
tional Bank V. Eason (C. C. A. 5th Circuit) 149 Fed. 204, 79 C. C. A. 
162, it is held : 

"A créditer holding the note of a bankrupt, and, as collatéral security there- 
for, another note on which the banlcrupt Is also Uable, is not entitled to prove 
his claim agalnst the estate in banUruptcy for both, but only for the amount 
of the actual Indebtedness to Mm." 

In John Matthews, Inc., v. Knickerbocker Trust Co. (C. C. A. 2d 
Circuit) 192 Fed. 557, 558, 113 C. C. A. 29, 30, the court with other 
things said: 

"The real debt which the bankrupt corporation owed the petltioner was evi- 
denced by the note, and nothing was added to it by glvlng as collatéral another 
promise to pay. Any rule which would permit the proof of two notes for one 
Indebtedness would permit the proof of a dozen, and would Butetitute, for pro 
rata distribution among real creditors, distribution in accordance with the 
ability of a bankrupt to make manifold obligations for single debts. It Is a 
safe and équitable proposition that, in the distribution of bankrupt estâtes, 
paper obligations issued without considération as security for an Indebtedness 
shall not be permltted to Increase it." 

In the case at bar the security has been exhausted and applied on 
the debt, and the mère promise contained in the collatéral should not 
be permitted to increase the charge on the gênerai assets of the bank- 
rupt corporation. 

The fact that the bank became the purchaser of the bonds held 
as collatéral when allowed to realize on its collatéral should not in 
any way change the relation of the parties or increase the charge on 
the gênerai assets of the bankrupt corporation. The value of the 
security was ascertained and measured by this sale, and that value 
50 ascertained has been duly credited on the claim. 

In addition, the Columbia Trust Company, the trustée under the 
mortgage, has proved and been allowed a claim on the promise to pay 
the bonds contained therein, and which claim in its favor was of 
course for the benefit of the holders of the bonds of which the Na- 
tional Park Bank is one. That dividend is to satisfy and pay the 
demand created by the promise of the bankrupt corporation contained 
in the bonds. In due course it would be paid to the Columbia Trust 
Company and by it distributed to the holders of the bonds, but for 
convenience and to avoid circuity and by consent it is apportioned by 
the order of distribution and to be paid directly to the holders of the 
bonds. This will satisfy that promise. It is paid from the gênerai 
assets of the estate, and diminishes such assets that much. To de- 
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clare and pay another dividend from the gênerai assets of the estate 
on the promise contained in the notes will be to allow and pay a div- 
idend on each of two promises to pay held by the National Park Bank, 
both of which are held as security for the payment of the same debt, 
$25,000, evidenced by the notes above mentioned. 

This, of course, raises the question whether it was proper to de- 
:ree payment of a dividend on the promise contained in the notes or 
on that contained in the bonds. The main and original debt and 
promise was that contained in the notes representing the debt of $25,- 
000. The promise contained in the bonds is a collatéral promise 
given as a collatéral security for the performance of the other. But 
I do not see that the National Park Bank has reason to complain. Its 
claim on the overdraf t is to be paid its percentage from the gênerai 
assets, and the order so provides. The claim on the notes was $25,000, 
and this by application of the proceeds of the bonds has been reduced 
to about $15,000. The par value of the bonds pledged as collatéral 
was $35,000, and on this amount, with the other bonds of the same 
issue held by others, the Columbia Trust Company proved its claim, 
which was allowed, and the proportion going to the National Park 
Bank is greater than the amount it would receive on a dividend based 
on the balance of the claim on the notes. Under the order as made 
the National Park Bank gets ail it is entitled to. 

On the gênerai proposition that a dividend in this case cannot be 
allowed from the gênerai assets on both promises, it may be well to 
cite the foUowing cases, which are in point on the gênerai proposition 
while the facts are somewhat dissimilar: Matthews v. Knicker- 
bocker Trust Co., 192 Fed. 557, 113 C. C. A. 29 (C. C. A. 2d Cir- 
cuit) ; In re Matthews (D. C. N. Y.) 188 Fed. 445 ; In re Waterloo 
Organ Co., 159 Fed. 426, 86 C. C. A. 406 (C. C. A. 2d Circuit); 
Union Cattle Co. v. International Trust Co., 149 Mass. 492, 21 N. 
E. 962; Hitner v. Diamond Steel Co. (C. C. Del.) 176 Fed. 384, 392- 
403; Knickerbocker Trust Co. v. Penacook Mfg. Co. (C. C.) 100 
Fed. 814; In re Waddell-Entz Co., 67 Conn. 324, 35 Atl. 257; Tyner 
V. Stoops, 11 Ind. 22, 71 Am. Dec. 341; Steinharter v. Covington 
City Nat. Bank, 10 Ky. Law Rep. 359; Atlantic F. S: M. Ins. 
Co. V. Boies, 13 N. Y. Super. Ct. 583; International Trust Co. v. 
Union Cattle Co., 3 Wyo. 803, 31 Pac. 408, 19 L. R. A. 640. 

I think the application to resettle the order should be denied, and 
it will be denied, unless the bank can show that it would receive more 
from the gênerai assets by having distribution based on the amount 
of the notes instead of on the amount of the bonds, par value, pledged 
as collatéral. 
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In re JONES. 

(District Court, N. D. New York. Augnst 4, 1919.) 

Banketiptct <®=9l66(2) — Acts of Bankktjptcy — Teansfeb oï Peopebtt to 
Ceeditor. 

A debtor, who withln four monttis before bankruptcy proceedings 
agalnst hlm and when Insolvent transferred practically ail lils property of 
value as securlty to two credltors, held chargeable with knowledge of Ws 
insolvency and with an Intent to prefer sucli creditors, whlch rendered 
the transfers acts of bankruptcy. 

In Bankruptcy. In the matter of Pryce W. Jones, alleged bank- 
rupt. On review of findings of spécial master that allégations of acts 
of bankruptcy were not sustained. Findings reversed, and adju- 
dication ordered. 

David H. Demarest, of Gloversville, N. Y., for petitioning creditors. 

James H. Wood, of Gloversville, N. Y. (Frank Talbot, of Glovers- 
ville, N. Y., of counsel), for alleged bankrupt. 

RAY, District Judge. The pétition against the alleged bankrupt 
was filed December 2, 1918, and alleged the following as acts of bank- 
ruptcy : 

"That wlthin four months preeedlng the fiUng of this pétition, vlz. on or 
about the 8th day of September, 1918, the sald Pryce W. Jones, while Insol- 
vent, committed an act of bankruptcy, In that he did transfer to the City Na- 
tional Bank of Gloversville, N. Y., about $27,000 worth of stock of the Jones 
& Miller Company, Incorporated, of Gloversville, N. T., with Intent to prefer 
sald creditor over other creditors of the same class. That on or about the 8th 
day of September, 1918, the said Pryce W. Jones, while insolvent, committed an 
act of bankruptcy, in that he did transfer to Mrs. Fulton V. Bard, of Glovers- 
ville, N. Y., about $7,000 worth of stock of the Jones & Miller Company, In- 
corporated, with Intent to prefer said creditor over other credltors of the same 
class." 

The pétition allèges insolvency at the time of the commission of 
such alleged acts, and insolvency was not denied in the answer of the 
bankrupt, but the commission of the acts of bankruptcy alleged was. 

The spécial master finds: 

(1) That September 7, 1918 (which was within four months of 
the filing of the pétition in bankruptcy), said Pryce W. Jones was the 
owner of 145 shares of the stock of the Jones & Miller Company, of 
Gloversville, N. Y. 

(2) Of such shares of stock 30 shares were then pledged to the 
Fulton County National Bank, of Gloversville, N. Y., as security 
for a loan of money. 

(3) September 7, 1918, said Pryce W. Jones was indebted to the 
City National Bank of Gloversville, N. Y., in the sum of $12,000 on 
notes, exclusive of some interest, and was indebted to Lena Bard 
in the sum of $3,000 on notes, exclusive of some interest. 

(4) The estate of one Roy S. Miller, deceased, was at .such time 
indebted to the said City National Bank in the sum of $12,000, and 
some accrued interest, on notes which were indorsed by said Pryce 

©ssFoi other cases see same toplc & KET-NUMBER in ail Key-Numbered DIgests & Indexe» 
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W. Jones, and to said Lena A. Bard in the sum of $3,000, and some 
interest, on notes indorsed by said Pryce W. Jones. The said estate 
of Roy S. Miller owed other obligations to the amount of $1,252.81. 

(5) The said estate of Roy S. Miller, deceased, owned at the time 
200 shares of the stock of said Jones & Miller Company. 

(6) September 7, 1918, the above condition existing, the repré- 
sentatives of the estate of Roy S. Miller, deceased, transferred his 
200 shares of said stock to said Pryce W. Jones, and he gave 170 
shares of such 200 shares to the said City National Bank as collatéral 
security for a new note made b)' him to said bank for $13,860, and 
Jones, as further security, transferred to the said bank 71 shares of 
his own stock previously owned by him. 

(7) As a part of this transaction the indebtedness of the estate 
of Roy S. Miller to said City National Bank was canceled. 

(8) On the same date, and as a part of the same transaction, Pryce 
W. Jones transferred the balance of the stock received by him from 
the Miller estate, 30 shares, and aiso the balance of the said stock 
previously owned by him, 44 shares, to Lena A. Bard, to secure the 
payment of his note held by her for the sum of $3,000, and Lena A. 
Bard canceled the indebtedness of the estate of Roy S. Miller to her. 

(9) The said Miller stock so transferred to Jones never went to 
his possession actually. 

(10) The Jones & Miller Company paid to the estate of Roy S. 
Miller $1,252.81, and charged same to the account of Pryce W. Jones, 
increasing his indebtedness by that sum. 

(11) The spécial master says, basing the finding on the above 
f acts : 

"Jones paid In ail $18,112.00, and acquired 200 addltional shares of the 
Jones & Miller Company, worth nearly par. In addition, his liabllity on the 
Miller notes was extinguished. The only act of his which might be construed 
as an act of bankruptcy was the pledge of bis own stock as collatéral to the 
new loans." 

And the spécial master further says: 

"The sole remalnlng issue Is as to whether or not the transfers were made 
with intent lo prefer creditors and thus constltuted an act of bankruptcy. 
Jones realized that, because of the dry vote in GloversvlUe, he was about to 
lose the beneflt of the bar trade at the Hôtel Windsor, whlch he was conduct- 
ing at the time. He had previously consldered his equlty In the hôtel business 
worth from $20,000 to $25,000. He must hâve known his hôtel business would 
depreciate considerably in value. I do not belleve even he knew at the time 
how much the dépréciation would be. I am convinced that he Intended to 
get his business matters In such shape that he could dispose of his hôtel busi- 
ness and again enter actively into the business of the Jones & Miller C!om- 
pany, where he would hâve an opportunity to rehabilitate his impalred financ- 
es. There does not seems to me to be any Intention hère on the part of Pryce 
W. Jones to pay the City National Bank and Lena A. Bard at the expense of 
other creditors, but simply a désire to relieve himself from liability on the 
Miller notes, to permit a settlement of the Miller estate, to acquire the Miller 
estate holdlings of stock in the Jones & Miller Company, and thus put himself 
in a i)osition where he could give up the hôtel business, go into the Jones & 
Miller Company again, and eventually meet his obligations. That on sucù 
facts It is my opinion, and I do therefore recommend, that the transfers, al- 
though made while insolvent, were not made with intent to prefer creditors, 
and were not, therefore, acts of bankruptcy, and in my opinion the pétition 
flled against the above-named alleged bankrupt should be dismlssed." 
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It ts a firmly settled rule of law that a person of intelligence and 
Sound mind is presumed to intend the known and natural results or 
conséquences of his voluntary acts. However, an insolvent person 
who is actually engaged in business, and who in good faith intends 
to continue business, and who expects to continue business and pay 
his indebtedness, especially if he has any well-grounded expectancy 
of being able to do so, may pay one creditor in full, paying the others 
nothing at the time, without being charged with intent to give a préf- 
érence, within the meaning of section 3a of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 546 [Comp. St. § 9587]), which 
provides : 

"Acts of bankruptcy by a person shall consist of his havlng (1) conveyed, 
transferred, concealed, or removed, or permltted to be concealed or removed, 
any part of his property with Intent to hinder, delay, or defraud his creditors, 
or any of them; or (2) transferred, whlle insolvent, any portion of his proï>- 
erty to one or more of his creditors with intent to prefer such creditors over 
his other creditors." 

In this case it is claimed by the alleged bankrupt that at the time 
of the transaction referred to and questioned in this case as an act 
of bankruptcy, and it occurred about three months prior to the filing 
of the pétition against him: (1) That he did not then know he was 
insolvent; (2) that he then intended to go on with his business; 
and (3) that he had no intent to prefer one creditor over another, 
but in good faith honestly and sincerely expected to continue his 
business and pay ail his creditors in full. A person is chargeable with 
knowledge of a fact which it is his interest to know, and which he 
would know if he inquired into and mentally digested and reasoned 
on the facts actually within his knowledge. Conditions must be such 
as to put him on inquiry. 

The alleged bankrupt, Pryce W. Jones, had an interest under a 
lease in the Windsor Hôtel at Gloversville and was engaged in run- 
ning same. He claims that he honestly regarded his interest in the 
hôtel as worth $20,000 or more in early September, 1918. He owned 
this lease mentioned and some furniture and fixtures. In August, 
1918, he made a fiinancial statement, in which he represented his in- 
terest in the hôtel as worth $20,000, or about that sum. 

An admission in the answer of insolvency existing at the time of 
the transfer does not prove that the alleged bankrupt then knew he 
was insolvent, or was possessed of knowledge which charges him 
with knowledge at that time of his then insolvency. But I do not 
see on what theory the spécial master could find that Pryce W. Jones 
had any idea or expectancy of continuing his hôtel business, and in 
fact the spécial master does not find that he did. Nor can I see any 
basis for a finding that Jones had any well-grounded hope or expect- 
ancy of continuing his connection with the Jones & Miller Company, 
Incorporated, for Jones parted with ail his stock in that compjmy. 
He was owing over $30,000, and after the transaction referred to 
he was owing over $20,000, and had nothing left but his equity under 
a lease in the Windsor Hôte! and fixtures. Gloversville had "voted 
dry" in April, 1918, and in October the bar was closed, and this 
259 F.— 59 
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Jones knew, and in this proceeding the dépréciation of the value of 
the hôtel lease is ail attributed to this fact. In December the hôtel 
was turned over to the owner in fee, he paying nothing for the sur- 
render of the lease, and the fixtures sold for about $2,360. It is 
plain that Jones knew in September that his bar trade and hôtel 
business was not a paying business; that the lease, if ever worth 
$20,000, was no longer of that value, or anything near it; and that 
he could not pay his indebtedness. He parted with ail his property, 
except his interest under this hôtel lease. 

It is immaterial in this proceeding whether or not the bank and 
Mrs. Bard knew Jones was insolvent, or whether they had reasonable 
cause to believe he was insolvent, and that his transactions would 
resuit in a préférence. If Jones knew he was insolvent, and if he 
intended to prefer Mrs. Bard, he committed an act of bankruptcy. 
Whether that préférence can be recovered dépends on her knowledge, 
and whether or not she had reasonable cause to believe Jones was 
insolvent, and that the transaction would resuit in her receiving a 
greater percentage of her claim than other creditors of the same 
class would receive. The évidence of Jones does not commend him to 
favorable considération. His answers were evasive and not straight- 
forward. His ignorance, or pretended ignorance, of his affairs and 
indebtedness and values is not crédible. If he possessed ordinary 
intelligence in early September, he knew he was insolvent, and when 
he disposed of ail his stock referred to it became apparent he had no 
hope or expectancy of continuing in that business. When we find 
he paid some creditors and secured other s, to the exclusion of the 
great number of his creditors, knowing his insolvent condition at a 
time when his hôtel business was depreciating rapidly, it becomes évi- 
dent he intended to prefer some of his creditors to the exclusion 
of others from a share in his property. 

The claim that the estate of Jones was increased, and not dimin- 
ished, by the transactions between the bank, the Roy S. Miller estate, 
Bard, and Jones has no support in the évidence. The whole transac- 
tion was carried on as one, and its net resuit is what we are to con- 
sider. In his testimony Jones goes to the extent of professing ig- 
norance of what was done, and how it was donc; but he knew the 
resuit of the transaction. 

The conclusion is irrésistible that Jones knew he was insolvent, as 
he admits he was, and that he intended the known, natural, and in- 
évitable conséquences of his acts, which were to give a préférence 
as charged in the pétition. Many pertinent facts are not found or 
referred to by the spécial master. I am unable to find any évidence 
in the record that Jones had any intention in September of abandon- 
ing the hôtel business, and resuming business with or in connection 
with the Jones & Miller Company, or taking up any other business. 
True, certain of the stock in the Jones & Miller Company was trans- 
ferred to him in form; but as a part of the same transaction he 
disposed of some of it absolutely and pledged the balance as secu- 
rity for a new note for old obligations, not a note for a new con- 
sidération, but one representing old indebtedness, and as a part of 
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the sarae transaction he disposed of ail his stock in that company 
he had previously owned. -He changed the form of his indebtedness, 
and also increased it in some directions, giving security by the as- 
signment of his newly acquired stock and stock previously owned, 
and his indebtedness to Mrs. Bard was paid, and that to the bank 
secured, ail at the expense of his other numerous creditors. The 
natural, known, and inévitable resuit of his acts was to prefer, not 
only Mrs. Bard, but the bank; and this must be and is the finding 
and holding. It is equally plain that Jones knew this resuit would 
follow from his acts, and the finding must be and is that Jones not 
only created and gave a préférence, but intended so to do. Clearly 
he committed the acts of bankruptcy charged in the pétition, and 
such is the finding and holding. 

The findings, holdings, and recommendations of the spécial master, 
as above quoted, that in making the transfer of his property there 
was no intent to prefer, are reversed, and there will be an order 
of adjudication in accordance with the above findings of the court. 



In re LOOSCHEN PIANO CASE CO. 
(District Court, D. New Jersey. August 2, 1919.) 

1. Bankbtjptcy <©=>165(1) — Propeety Pabsing to Tkustee — Bank Ckedit. 

A bank balance appearlng to the crédit of a bankrupt, by reason of the 
crediting of certain checks then held by and belonglng to the banU under 
a prior agreeinent for their application on a note of bankrupt, and 
which were afterward so applled and charged back, held not recoverable 
by the trustée, in the absence of évidence niaklng the transaction one of 
voidable préférence. 

2, BANKEUPTcy <©=166(4) — Voidable Pkefebence — Evidence. 

TJie facts constituting reasonable cause for believing a préférence was 
intended hy a debtor must include the élément of Insoivency. 

In Bankruptcy. In the matter of the Looschen Piano Case Com- 
pany, bankrupt. On review of referee's order requiring the Iron- 
bound Trust Company to turn over to the trustée $976.40. Reversed. 

Pitney, Hardin & Skinner, of Newark, N. J., for Ironbound 
Trust Co. 

Horton & Tilt, of Paterson, N. J., for trustée. 

REIvLSTAB, District Judge. The référée made an order that the 
Ironbound Trust Company pay to the trustée in bankruptcy the sum 
of $976.40, and the trust company has brought the order hère for 
review. 

[1] The record shows that the Looschen Piano Case Company, a 
corporation (hereinafter called the Looschen Company), was adjudi- 
cated a bankrupt on March 1, 1917. It had been a depositor of the 
trust company for several years, during which it had sold to the trust 
company divers promissory notes. Some of thèse notes were its own 
paper and others (hereinafter called trade paper) were obtained by it 

@=9For other cases see eame toplo & KEY-NUMBER in ail Key-Numbered Dl^fests & Indexe» 
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from its customers. About two years before the bankruptcy pro- 
ceedings were begun, several of the Loos'chen Company's customers, 
whose trade paper had been purchased from it by the trust company, 
failed. The Looschen Company, not being able to take care of such 
paper, entered into an agreement with the trust company to substi- 
tute its own notes for such trade paper, and to give the trust company 
10 per cent, of the proceeds of any other trade paper thereafter sold 
to it, to be applied to the payment of its (Looschen Company's) notes. 
This agreement was in force at the time of the adjudication. Its per- 
formance took place in the f ollowing manner : 

Whenever the L,ooschen Company's trade paper was purchased by 
the trust company, the entire proceeds, less the usual discount, were 
placed to the crédit of the Looschen Company in its deposit account 
with the trust company. It forthwith gave the trust company its 
check, drawn on such account, for 10 per cent, of the proceeds. The 
checks were immediately charged against the Looschen Company's 
account, and held by the trust company as cash, until the due date 
of the Looschen Company's note then next to mature, at which time 
the aggregate amount of the checks was credited and debited to the 
Looschen Company's account, and applied in réduction of such note, 
and a renewal note taken for the remainder. Why the checks, having 
once been charged singly against the account, should be charged again 
in the aggregate, is not clear; but it is manifest that, if they were 
to be twice charged, it would be necessary to crédit them, if the ac- 
count was to be true. 

This was the course pursued by the trust company in référence to 
such checks up to the adjudication. At that time the trust company 
held the Looschen Company's unapplied checks, charged singly against 
its deposit account, aggregating $1,074, and representing 10 per cent, 
of the amount of trade paper bought under such agreement since the 
last one of the Looschen Company's matured notes had become due, 
and which checks had accumulated since the last batch of like checks 
had been credited on one of its notes. Thèse checks were held, await- 
ing the maturity of the Looschen Company's note in the sum of $2,300, 
payable April 23, 1917, then held by the trust company. At the same 
time (adjudication) the Looschen Company's account showed an 
overdraft of $97.60. 

The trust company did not leam of the bankruptcy proceedings until 
March 9th. On that date, acting on the assumption that bankruptcy 
accelerated the maturity of commercial paper, and that the $2,300 
note was then due, it credited the Looschen Company's account with 
the sum of $1,074, the aggregate of the checks so held, and applied 
the différence Ijetween that sum and $97.60 (the amount of the over- 
draft), viz. $976.40, to said note, but did not débit said account with 
that amount until April 23d, when that note fell due according to its 
terms. On April 9, 1917, the assistant treasurer of the trust com- 
pany, complying with a request of the trustée in bankruptcy, fur- 
nished him with a statement of the Looschen Company's account, cov- 
ering the period from January Ist to April 9th of that year. This 
statement, because of the failure to débit the Looschen Company's 
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account with the aggregate amount of the checks referred to, showed 
a balance in favor of the bankrupt of the sum of $976.40. If the 
practice theretofore followed had been pursued on March 9th, when 
the crédit of $1,074 was made, and the aggregate of thèse checks had 
been debited, as well as credited, the account, instead of showing a 
balance in favor of the depositor, would hâve shown the same over- 
draft of $97.60. 

As stated in his pétition to the référée, the trustee's reason for 
claiming this sum of $976.40 is that the bankrupt's account with the 
trust Company on March 9th showed such balance. The référée 
apparently considered the transcript of this account, fumished by 
the trust company, as controlling. True, on March 9th, the account 
showed that the bankrupt had a balance to its crédit of $976.40; but 
that, for the reasons stated, was not correct. The sum represented 
by the checks, the deposit of which to the crédit of the bankrupt pro- 
duced this fictitious balance, did not belong to the bankrupt, but to 
the trust company, and the entry thereof on that date on the crédit side 
of the account did not, in the circumstances, operate as a transfer of 
such money to the bankrupt. The aggregate amount of thèse checks 
was credited, as similar checks given for a like purpose had been pre- 
viously credited, preparatory to being applied on the bankrupt's note, 
and, as noted, the sum so credited to the account was at the same time 
apph'ed on the $2,300 note. 

Why, with such crediting and application, the bankrupt's account 
was not immediately debited with the sum so applied, is singular to 
one not specially conversant with the banking business, but not any 
more so than the practice theretofore followed of crediting and debàt- 
ing the account with the amount already debited each time that an 
application of the aggregate of thèse 10 per cent, checks was made to 
a matured note. This debiting did take place, but, as stated, not until 
April 23d, when the note fell due. Belated as this débit was, it 
was properly made. Under the agreement, thèse checks, when given 
by the Looschen Company, became the property of the trust company, 
to be devoted to a spécifie purpose, and they were treated by the 
iLooschen Company as payments on account of the note held by the 
trust company that was next to mature. That the trust company's 
System of bookkeeping provided for crediting and redebiting such 
checks at the time when the aggregate amount thereof was actually 
applied in no way increased the amount of such deposit account. The 
aggregate amount of thèse checks, under the agreement referred to, 
being the property of the trust company, it cannot be recovered by the 
trustée, unless the bankrupt was insolvent at the times they were given, 
and the trust company then had reasonable cause to believe that they 
would give it a préférence. 

[2] A sol vent debtor has the right to prefer a creditor. It follows, 
therefore, that the facts constituting "reasonable cause," from which 
a potent belief is to be imputed to the creditor, must include the élé- 
ment of insolvency. Heyman v. Third Nat. Bank of Jersey City, 
(D. C. N. J.) 216 Fed. 685, 688, and cases cited. The record does 
not disclose whether the Looschen Company was insolvent at the 
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time or times when thèse checks were given. It was adjudîcated a 
bankrupt on its admission of insolvency and willingness to be ad- 
judicated a bankrupt; but such admission and adjudication speak only 
as of the time when made, and are not available to prove insolvency 
at an earlier period. The degrce of proof required, of course, will 
vary according to the circumstances. Gottlieb & Co., Matter of (D. 
C. N. J.) 245 Fed. 139. 40 Am. Bankr. Rep. 247, affirmed Rosen- 

berg V. Semple (C. C. A. 3) 257 Fed. 72, C. C. A. ; In 

re Star Spring Bed Co. (D. C. N. J.) 257 Fed. 176, 43 Am. Bankr. 
Rep. 328. But some évidence tending to establish insolvency at the 
time the alleged préférence is given is necessary. Furthermore, even 
if it could be held that the Looschen Company was insolvent at the 
times of giving thèse checks, there is nothing in this record that would 
justify the conclusion that the trust company at any such times had 
reasonable cause to believe that in accepting them it would obtain a 
préférence. 

The transcript of the bank account introduced in évidence shows 
that for the period covered by it (four months preceding the filing of 
the pétition in bankruptcy) the Looschen Company overdrew its ac- 
count a number of times ; but thèse overdrafts, except those occurring 
some time after the last of the 10 per cent, checks was given, were al- 
ways made good. Thèse overdrafts and the Looschen Company's need 
of an advance to meet its pay roU of February 17th, at which time the 
trust company permitted it to check out $750 more than the account 
warranted, indicate that the depositor, to the knowledge of the trust 
company, was frequently short of ready money, and if thèse checks 
represented simply payments on account of an old debt they might 
suggest that the trust company, at the times it received the checks, 
was chargeable with the duty of making inquiry concerning the sol- 
vency of its debtor. But thèse checks were not ordinary payments; 
as noted, they represented 10 per cent, of new or additional crédits 
which the trust company was extending its debtor, and it is not at 
ail likely that the trust company would hâve increased its loans to 
this debtor to nine times the amount of such checks, if it believed that 
the borrower was insolvent, or even doubted its solvency. 

In Tilt V. Citizens' Trust Co. (D. C. N. J.) 191 Fed. 441, affirmed 
200 Fed. 410, 118 C. C. A. 562, mainly relied upon by the trustée on 
this branch of the case, there was ample évidence showing the in- 
solvency of the bankrupt at the time of the transfers, and that the 
créditer at that time had reasonable cause to believe that they would 
efïect a préférence. In both respects, as I hâve said, the instant case 
differs. 

Having reached this conclusion, it is unnecessary to consider the 
question whether the trust company had a right to set oiï the sum of 
$976.40 against the amount due it on the bankrupt's notes. The right 
to apply this sum on the note mentioned, as herein determined, is 
based on its being the trust company's property — spécial property for 
the purpose of such application. If it was its property, the question of 
the right of set-off is not pertinent. If, however, such sum was not 
the property of the trust company, but a balance belonging to the 
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Looschen Company, then the law of set-off, adopted by section 68 of 
the Bankruptcy Act, is applicable, and such balance was properly 
applied in réduction of the trust company's claim against the bank- 
rupt estate, as there is not even a suggestion in the record that the 
checks, the crediting of which made such balance, were obtained with 
the view of being used as a set-off, or with knowledge or notice that 
the giver thereof was insolvent. See Heyman v. Third Nat. Bank of 
Jersey City, supra, 216 Fed. 687, and cases there cited. 
The referee's order under review is reversed. 



In re O'GARA & MAGUIRE, Inc. 
(District Court, D. New Jersey. July 31, 1919.) 

1. cobpoeations <s=>376 insclvency puechase by corpoeations oï own 

Stock. 

A corporation may not purcliase its own capital stoclc, except from 
its surplus eamings or accumulated profits, and if It does so, tlie pur- 
chase is vold as against creditors. 

2. Bankrdptct ©=5340 — Claims — Bueden of Peoof. 

The burden of proof Is generally on one objeetlng to a clalm flled In a 
bankruptcy court. 

3. Corporations <S=>376 — Pukchase by Corpoeatton or its Own Stock. 

Wliere a corporation, empowered by its charter to purchase its own 
capital stock only with its "surplus earnings or accumulated profits," 
purchased its own stock by giving its notes for the purchase price, and 
had no surpins earnings or profits when the notes became due, payment of 
the notes cannot be enforced from the corporatlon's trustée in bank- 
ruptcy, although the corporatlon's surplus and profits may hâve been 
equal to the face of the notes at the time they were executed. 

In Bankruptcy. In the matter of O'Gara & Maguire, Incorporated, 
a bankrupt. On review of an order of the référée allowing a claim. 
Order reversed. 

Bilder & Bilder, of Newark, N. ]., for trustée. 
James R. Mulligan, of Newark, N. J., for claimant. 

DAVIS, District Judge. In the latter part of April, 1915, the bank- 
rupt corporation purchased 124 shares of its capital stock belonging 
to Jane I. Maguire, widow and administratrix of Frank N. Maguire, 
for $11,600, and gave its three promissory notes, one for $2,300, dated 
May 1, 1915, and payable November 1, 1915, one dated May 1, 1915, 
for $3,000, and payable May 1, 1916, and the third for $4,000, dated 
May 1, 1916, and payable November 1, 1916, in part payment therefor. 
On December 29, 1916, the corporation was adjudged a bankrupt, at 
which time $6,559.56 remained unpaid on said notes, and for which a 
claim was presented and allowed by the référée. His order allowing 

ihe same has been brought hère for review. 

* ■ ' 

<®=i>For other cases see same topie & KBY-NU.MBBR In ail Key-Numbered Dlgeats & Indexes 



936 259 FEDERAL REPOETEB 

The trustée allèges that the corporation was insolvent at the time 
that the notes were executed, and that the claim should not be allowed, 
because the corporation could not acquire its own stock, unless it was 
purchased out of "surplus earnings and accumulated profits." The 
référée in his mémorandum said : 

"It would be a sad state of afiladrs If a corporation could enter Into a con- 
tract, recelve beneflts from such contract, and then say tbat the contract was 
not good because it (the corporation) falled to do something whleh the other 
party to the contract is unable to compel it to do. This Is the grossest ex- 
ample of one beneflting and taking advantage of his own wrongdoing." 

This statement by the trustée assumes that this is a contest between 
the corporation and Mrs. Maguire, who had sold her stock to the cor- 
poration. It must be borne in mind that this is not a contest between 
the corporation and Mrs. Maguire. It is nominally a contest between 
the trustée and Mrs. Maguire ; but the trustée represents creditors, and 
in fact this is a contest between creditors and Mrs. Maguire. Should 
the trustée be successf ul, it would not benefit the corporation, but cred- 
itors. Their success, through the trustée, would simply mean that Mrs. 
Maguire had to stand aside until their claims had been paid in full. 
The référée concluded that the trustée had not established the insol- 
vency of the corporation. He based the conclusion, very largely, if 
not altogether, upon the annual statement submitted by the corporation 
on December 31, 1914. A résumé of that statement, found on the 
first page, is as f ollows : 

Kesources. 

Supplies on hand I 10,653.14 

Stable equipment 8,694.80 

Machlnery, tools, and hardware 29,047.50 

Fumiture and fixtures 1,005.11 

Reserve fund 11,202.98 

Accounts recelvable • 21,.316.42 

Cash 8,175.30 

Notes recelvable 2,700.00 

Life Insurance 441.30 

Statlonery 34.50 

Doek plant investment 6,042.34 

Auto truck 4,000.00 

Automobiles 3,600.00 

$105,913.99 
Llabllitles. 

Accounts payable 5 29,913.11 

Pay roll accrued 1,739.29 

Notes payable 30,362.45 

Capital stock 40,000.00 

Undivided profits 3,897.14 

$105,913.99 

The atove statement, slîghtly incorrect in addition, shows that the 
resources, or assets, of the corporation are exactly equal to its liabili- 
ties ; the said undivided profits, which were insufficient to pay for the 
stock in question, being considered in said statement as a liamlity. 
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In this statement the accounts receivable aggregate $21,316.42. 
It has been established that some of thèse accounts were uncol- 
lectible, had not been collected at the time of the adjudication, and 
consequently had not been collected when the notes were given to Mrs. 
Maguire in April, 1915. The natural tendency of the company would 
be not to underestimate any of its assets in its annual statement. Part 
of the reserve fund or certificates included in the resources hâve not 
been paid and are still in htigation, so that if thèse, together with the 
bad bills, had been deducted the lialsilities would bave exceeded the re- 
sources. In any event, the annual statement speaks as of December 
31, 1914. The corporation seemed gradually to go from bad to worse. 
The directors admitted that their stock became impaired and depreclat- 
ed. In some cases it was sold for 50 per cent, of its par value, and the 
company did not pay, even in notes, Mrs. Maguire par value for her 
stock. So, it seems to me, that if the trustée did not actually establish 
the insolvency of the corporation at the time of the purchase of Mrs. 
Maguire's stock, he created grave suspicion. 

The certificate of incorporation of the company provides that : 

"The corporation may use and apply Itg surplus earnlngs or accnmulated 
profits to the purchase or acquisition of property, and to the purchase or ac- 
quisition of Its own capital stock from time to time to such estent, and In 
such manner, and upon such terms as its board of directors shall détermine, 
and neither the property nor the capital stock so acquired and purchased shall 
be regarded as profits, for the purpose of déclaration or payment of dividends, 
unless otherwise determined by a majority of the board of directors," 

The charter provisions, correctly construed, are the measure of cor- 
porate powers. This corporation could not purchase its capital stock, 
except out of "surplus earnings or accumulated profits." In the case of 
Central Transp. Co. v. Pullman's Palace Car Co., 139 U. S. 24, 48, 11 
Sup. Ct. 478, 484 (35 L. Ed. 55) the Suprême Court said: 

"The charter of a corporation, read in the light of any gênerai laws which 
are applicable, is the measure of its powers, and the enumeration of tliose 
powers Implies the exclusion of ail others not falrly Incidental. AU con- 
tracts made by a corporation beyond the scope of those powers are unlawful 
and void, and no action can be malntained upon them in the courts, and this 
upon three distinct grounds: The obligation of every one contractlng with 
a corporation to take notice of the légal limits of Its powers ; the Interest of 
the stockholders not to be subjected to risira whlch they hâve never under- 
taken ; and, above ail, the Interest of the public that the corporation shall 
not transcend the powers conferred upon it by law." 

The référée held that the burden of proof was upon the trustée. He 
said: 

"I conslder that It is too well settled to require argument that It Is Incum- 
bent upon the trustée to prove that the stock was not purchased from surplus 
earnings or accumulated profits. • • • The trustée has not sustained the 
burden of proof to justify me In coming to the conclusion that the purchase 
was not made out of surplus earnings or accumulated profits." 

In a similar contest in this circuit, in the District of Delaware, 
Judge Bradford held, in the case of Hamor v. Taylor-Rice Engineering 
Co. (C. C.) 84 Fed. 392, 398, that the burden of proof was upon the 
person trying to enf orce the payment of the notes. He said : 
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"In ao far as the existence of a suriilus or fund of net profits at the tlmc 
of the taking of the original note mlght tend to the establishment of a rlght 
on his part to eompete with the cieditors of the défendant, the burden ol 
proof rested upon him to show the existence of sueh surplus or profits. No 
such showlng has been made, and it cannot be assumed that such was a fact. 
The note must be treated as an inidertaking by the défendant to dispose ot 
part of Its capital stock to secure a surrender of Willard's shares. It was 
a contract to do what was ultra vires of the défendant, as agalnst its credi- 
tors, and was a nullity, and therefore the note given in renewai is void." 

[1,2] On légal principles generally, but in some jurisdictions based 
upon statutory enactment, a corporation may not purchase its capital 
stock, except out o£ surplus earnings or accumulated profits. This 
fact is recognized in the claaracter of the bankrupt corporation. Where 
its stock is purchased out of other funds by the corporation, the act 
is ultra vires, and, as against creditors, illégal and void. Creditors, 
in case of insolvency, are entitled to look to the capital stock as a trust 
fund for the payment of debts. Crédit is extended on the faith that 
the capital stock will not be impaired. The burden generally is on thé 
objector to a claim, because a claim duly filed has probative force, 
while an objection has not, and testimony must be introduced to over- 
come the probative force of the filed claim. The trustée maintains 
that, even on this theory, he should prevail, for he has borne the bur- 
den and established that the stock was not purchased out of surplus 
earnings or accumulated profits. 

[3] The real question in the case arises over the time when a cor- 
poration that purchases its own stock must hâve surplus earnings or 
accumulated profits out of which to pay for the stock. In case a cor- 
poration, purchasing its own capital stock, does not pay for it in cash, 
but gives its notes, payable at a future date or dates, must it hâve the 
surplus earnings or accumulated profits at the time of the exécution 
of the contract, when the notes are signed and delivered, or at the 
time of the enforcement of the contract, when the corporation is call- 
ed upon to pay them? The référée found that the corporation was 
solvent at the time the notes were executed, and that the stock in 
question was purchased out of the surplus earnings or accumulated 
profits. What he meant to say was that, at the time of the note trans- 
action, the corporation was solvent and had surplus earnings and ac- 
cumulated profits. If thèse findings are true, and the law does not 
require that the corporation hâve surplus earnings or accumulated 
profits at the time the note matured and payment was demanded, the 
objections should be overruled and the order affirmed. If, how- 
ever, in order to make the contract valid against creditors, the law 
requires that the corporation must liave surplus earnings or accumu- 
lated profits out of which to pay the notes when they became due, the 
objections should be sustained, and the order reversed. 

This question must not be confused with the right of a corpora- 
tion to take its stock as security for an antécédent debt. There 
is no évidence that Mrs. Maguire was indebted to the corporation 
in any amount cpvered by any of the notes in question. The cor- 
poration took the stock outright to get clear of her, because the di- 
rectors, or some of them, did not want her in the office. She was 
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insîstîng upon being employed as lier husband had been, and in ordei 
to put themselves in position gracefuUy to deny her request the cor- 
poration conceived the schéma to purchase her stock, so that she would 
not be in position to demand employmcnt. 

This question, so far as I hâve been able to discover, has not been 
passed upon in this district or circuit, but it has been passed upon by 
the United States Circuit Court of Appeals for the Second Circuit in 
the case of In re Fechheimer-Fischel Co., 212 Fed. 357, 129 C. C. A. 
33. On page 362 of 212 Fed. (129 C. C. A. 38), Judge Rogers, speak- 
ing for the court, said: 

"Assuming that the corporation vvas solvent when the stock -was purchased, 
and that the contract was therefore valid at that time, the question we hâve 
to décide is as to the etîect of subséquent Insoivency of the corporation upon 
this obligation of the company to pny for the stock. We are not aware that 
the New Yorlc courts hâve dealt with that question, and we must décide It 
upon principle, with the aid of such light as the decided cases throw upon it." 

The court held that, since the corporation had become insolvent 
between the time the note was given for its own stock and the date 
of its maturity, payment could not be enforced, because it woQld im- 
pair the capital stock, which was a trust fund for the payment of credi- 
tors. On page 363, of 212 Fed., on page 39 of 129 C. C. A., Judge 
Rogers said: 

"If, at the time the stockholder reçoives payment for hls stock, the payment 
préjudices the creditors, payment cannot be enforced. If a stockholder sells bis 
stock to a corporation which issued it, he sells at hls péril and assumes the 
risk of the consummation of the transaction without encroachment upon th& 
funds which belong to the corporation in trust for the payment of its credi- 
tors. The right of the creditors of the corporation cannot be defeated by the 
fact that at the time the transaction was entered into the seller of the stock 
and the ofîlcers of the company who purchased it were acting in good faith 
and aupposed that the company was solvent." 

It was assumed in that case that the corporation was solvent at the 
time the transaction was entered into, and the décision was based 
upon that assumption. 

The décision in that case is sound in principle. The capital stock 
of a corporation is a trust fund for the payment of creditors. It 
takes the place of individual liability in firm and individual transac- 
tions. Faith that the capital stock will not be impaired is the basis 
of the extension of corporate crédit and an inspiration to commercial 
transactions. Creditors hâve the right to look to this fund as sacred 
and inviolable, and to assume that it will be preserved for their pro- 
tection. Unless it be held that a contract by a corporation for the 
purchase of its capital stock cannot be enforced, except out of surplus 
earnings or accumulated profits, the security of creditors is gone, and 
a door for fraud is opened. A stockholder, who sells his stock to 
the company that issued it, without receiving cash therefor out of 
surplus earnings and accumulated profits, must take the responsibility 
and assume the risk that payment at some future day will not impair 
the capital stock. This responsibility is not affected by the solvency 
of the corporation at the time the contract was made or the good 
faith of its ofïicers in the exécution thereof. 
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In the case at bar, the "resources" and "liabilities," which included 
the said undivided profits, of the corporation on December 31, 1914, 
according to the annual statement, were equal. As a matter of fact 
the testimony shows that some of the resources enumerated and includ- 
ed in the total to make the resources equal the liabilities were without 
value and should not hâve been included. The liabilities were there- 
fore at that time possibly greater than the resources. There were 
therefore, not sufficient surplus earnings or accumulated profits out of 
which the corporation could pay for its capital stock, and the financial 
condition of the corporation is not shown to hâve been better in April, 
1915, but worse, for it then had no ready cash. When the corporation 
was adjudicated a bankrupt, it had no surplus earnings or accumulated 
profits with which the notes could be paid. The claimant was a stock- 
holder, and entered into the contract for the sale of her stock to the 
corporation which issued it. 

Even if the conclusions of the référée as to the solvency of the 
corporation and its possession of surplus earnings or accumulated 
profits at the time of the exécution of this contract be correct (and 
under-the évidence, about which there is no dispute, I do not see 
how they can be), such financial reverses were suffered that the con- 
summation of the contract nécessitâtes financial loss, on the one hand, 
to the stockholder who was on the inside and knew the facts, or, on 
the other hand, to innocent creditors, who were on the outside, without 
knowledge of the facts. It would be inéquitable that uninformed, 
innocent persons should sustain the loss rather than the person who 
was a party to the exécution of the contract, over the consummation of 
which this dispute bas arisen. The capital stock may not be impaired 
to the injury of creditors by allowing the claim based upon said notes. 
The claimant must stand aside until the claims of creditors are satis- 
fied in full, if there are sufficient funds to satisfy their claims. 

It follows that the objections must be sustained, and the order al- 
lowing the claim of Mrs. Maguire reversed. 



PREST-0-LITB CO., Ina, v. ACETYLENE WBLDING CO. et aL 
(District Court, D. New Jersey. August 8, 1916.) 

1. Teade-Makks and Trade-Names ®=»97 — Unfaib Compétition. 

The managing offlcers of a corporation, who used it as a means for un- 
fair compétition, may be eajoined from such acts. 

2. Teade-Maeks and Teade-Names ®=589 — Unfaib Compétition — Cobpora- 

TION. 

The managing officer of a corporation, who used the corporation as a 
cloak for unfalr compétition and to escape personal liability, and re- 
ceived profits from such unfalr methods, is, where the corporation Is a 
mère shell, and incapable of responding in damages, llable for the unfair 
compétition, and bound to account for profits made. 
8. Tbade-Mabks and Trade-Names i®=>98 — Unfaib Compétition — Account- 

ING. 

Where the managing officerg of a corporation asserted that thelr course 
of unfalr compétition did not resuit in any profita, but there was no demon- 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests £ Indexes 
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strable évidence, as books, offered to sustain that clalm, complainant Is 
entitled to an accountlng, If It desires tlie same, to détermine the question 
of profits, but must bear the expense of an accountlng, 11 it Is not es- 
tablished on référence that profits were reallzed. 

In Equity. Suit by the Prest-O-LUe Company, Incorporated, 
against the Acétylène Welding Company, Léonard Lorentowitz, and 
John Lorentowitz. On final hearing. Decree for complainant. 

Keyes Winter, of New York City, for plaintiff. 
William Greenfield, of Newark, N. J., for défendants. 

HAIGHT, District Judge. The évidence conclusively establîshes 
that the défendant Acétylène Welding Company, for a considérable 
period of time betore and after the filing of the bill in this case, was 
engaged in the practices which hâve heretofore been held by this 
court, in Prest-0-Lite Co. v. Bournonville, 260 Fed. 440, 442, 446, to 
constitute an infringement of plaintiflF's trade-mark, as well as unfair 
compétition. The plaintiff, as against that défendant, is therefore 
clearly entitled to an injunction as broad as that which was preliminari- 
ly granted in this case. But I am now convinced that the mère remov- 
ing of the name "Prest-O-Lite" f rom tanks will not completely prevent 
déception on the purchasing public, to whom the appearance of the 
tank is often the controlling guide. Hence I think that, in addition 
to the other précautions required to be taken to prevent déception, 
and which are mentioned in the preliminary injunction, the défendant 
must be required, before offering for resale any Prest-0-Lite tanks, 
which hâve been refilled by it, to paint them a différent color than 
plaintiff uses. The plaintiff is aiso entitled to ail damages which it 
has suffered by reason of the Acétylène Welding Company's unlawful 
acts, and to an accountlng of any profits which the latter has realized 
therefrom. Indeed that the plaintiff is entitled to such relief is not 
seriously disputed. 

[1,2] The important question is whether it is entitled to any re- 
lief against the two individual défendants. They were directors and 
officers of the défendant corporation during the time the unlawful 
acts were donc. To understand their connection with the Company, 
the extent of their participation in the unlawful acts, and thus to dé- 
termine whether any relief may be afforded the plaintiff against 
them, it is necessary to consider the circumstances under which the 
Company was incorporated and what transpired before. Prior to 
February, 1912, Camille Bournonville and his wife, Ida, began the 
business of refilling tanks which had been manufactured and placed 
upon the market by the plaintiff. A suit was thereupon instituted 
in this court against them by the plaintiff, alleging that in doing so 
they were infringing certain patents of which the plaintiff was the 
licensee, and a preliminary injunction was granted therein. In Feb- 
ruary of the following year that injunction was dissolved, because of 
a décision of another court that the patents, upon which the suit was 
based, had expired. Shortly after the injunction was dissolved, the 
place of business in which the Bournonvilles had been carrying on 
their business was destroyed by an explosion. They then began the 
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érection of a new plant, and, being in need of capital to complète it, 
they induced the défendant Léonard Lorentowitz to invest some 
money in the business. This he did to the extent of $2,500. The 
other Lorentowitz, who is a son of Léonard Lorentowitz, invested 
nothing. 

Before the corporation was formed, and on July 1, 1913, a suit 
was instituted against the Bournonvilles to restrain them from re- 
filling tanks originally placed upon the market by the plaintifï, with- 
out in ail cases removing from such tanks the word '"Prest-O-Lite" 
wherever it appeared thereon, and on July 18th, a preliminary in- 
junction was granted by this court to that effect. On July 20th the 
défendant corporation was formed. The incorporators were the 
two Bournonvilles and the two Lorentowitzes. One-half of the cap- 
ital stock was divided equally between the Bournonvilles, and the 
remaining one-half between the Lorentowitzes; the son apparently 
taking only one share to qualify him as a director. The directors 
were the incorporators. Camille Boumonville was the président and 
gênerai manager. Léonard Lorentowitz was the treasurer and sign- 
ed ail checks, and John Lorentowitz was the secretary. The Com- 
pany carried on business under this management and with thèse of- 
ficers and directors until the month of September, 1914, when a 
final decree was entered in the suit pending in this court against the 
Bournonvilles, adjudging that the refilling of tanks originally placed 
upon the market by the plaintiflf, without removing the name "Prest- 
O-Lite" therefrom, was unlawful. Shortly thereafter Camille Bour- 
nonville retired from active participation in the business, and in 
April of the following year his stock, as well as that of his wife, 
was purchased by Léonard Lorentowitz. During ail of the period of 
time in which Boumonville was in control, the défendant was un- 
doubtedly doing the acts which the preliminary injunction forbade 
the Bournonvilles to do. In addition there was maintained at the side 
of the plant a large sign, on which the word "Prest-O-Lite" was con- 
spicuous, announcing that "Prest-O-Lite tanks" were there exchanged. 

According to the testimony of Lorentowitz the elder, as well as 
his son, from the time Boumonville left until January, 1915, a daugh- 
ter of Lorentowitz was in charge at the plant and very little business 
was done. Undoubtedly during this latter period Léonard Lorento- 
witz was in sole and active control of the business. It is true that 
he testifies that he took very little interest in it ; that he gave instruc- 
tions that it was to be conducted in strict compliance with the de- 
cree in the BoUrnonville suit, and supposed that they were being car- 
ried out. Yet the évidence leaves no doubt in my mind that during 
that time considérable business was done; that a great majority, if 
not ail of the tanks which were refilled and sold, did not hâve the 
name "Prest-O-Lite" removed therefrom; that the before-mentioned 
sign was retained; and that ail of this was done with the consent 
and knowledge of Léonard Lorentowitz. He admits that he daily 
visited the plant, and it is inconceivable that, with only his daughter 
in charge, he did not know what was going on. I think that he felt 
secure under the delusion that he could shield himself under the cov- 
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er of the corporation. In January he placed a man named Schubert 
in charge of the business, and thereafter it was conducted, up to and 
subséquent to the filing of the bill of complaint in this case, in the 
same manner as theretofore. 

During this latter period of time, also, I hâve no reasonable doubt 
that Léonard Lorentowitz knew what was being done and was an 
active participant therein. He then was the only person having any 
fînancial interest in the concern, who was taking an active part in 
the management thereof. The corporation's acts were his acts, and 
whatever benefit, if any, was derived therefrom would and did inure 
to him. It also appears that the corporation is now nothing but an 
abandoned shell, incapable of being made to respond for damages or 
to account for profits. Under thèse circumstances the rule is tirmly 
established that a director or officer of a corporation is liable, equally 
with the corporation, for damages to one injured by the latter's acts 
of infringement, and to account for profits which he has actually 
i-eceived. National Cash Register Co. t. Leland, 94 Fed. 502, 507, 
et seq., 37 C. C. A. 372 (C. C. A. Ist Cir.) ; Cahoone Barnet Mfg. 
Co. v. Rubber & Celluloïd Harness Co., 45 Fed. 582 (C. C. N. T.) ; 
Saxlehner v. Eisner, 140 Fed. 938 (C. C. S. D. N. Y.) ; Howard v. 
St. Paul Plow Works, 35 Fed. 743 (C. C. Minn.) ; Smith v. Standard 
Laundry Machinery Co., 19 Fed. 826 (C. C. S. D. N. Y.) ; Peters v. 
Union Biscuit Co., 120 Fed. 679, 686 (C. C. E. D. Mo.). See, also, 
Belknap v. Schild, 161 U. S. 15, 16 Sup. Ct. 443, 40 L. Ed. 599; 
Clark Thread Co. v. William Clark Co., 55 N. J. Eq. 658, 37 Atl. 
599. The above authorities are cited as merely représentative and 
by no means intended to be comprehensive. 

[3] The plaintiff is therefore entitled to the same perpétuai in- 
junction against Léonard Lorentowitz as it is against the Acétylène 
Welding Company, and to recover from him any damage which it 
suffered by reason of the acts of the corporation, after Bournonville 
retired from the management of the business. During the time that 
Bournonville was in control, I am not satisfied that Léonard Loren- 
towitz had such a personal participation in the conduct of the busi- 
ness as to make him liable to respond in damages to the plaintiff; 
but if, during that time, he received any profits by reason of the un- 
lawful acts of the corporation, I can conceive of no reason why he 
should not be required to account for them. They would be the re- 
suit of an invasion of plaintiff's property rights, and Lorentowitz 
cannot, in justice and equity, hâve a greater right to them than the 
corporation which earned them, and through which he, as one of the 
members of the corporate body, received them. There can be no 
doubt of his liability to respond for any profits which he received 
during the time that the business was under his control. It is true 
that he testifies, as does his son and Bournonville, that no profits were 
realized. Of course, if such is the case, an accounting would be a 
useless formality and an unnecessary burden to place upon that de- 
fendant ; however, as I stated during the trial, in the absence of any 
books or means at hand whereby the plaintiff could at that time ré- 
fute their testimony in this respect, I feel that an accounting should 
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be ordered if the plaîntiff desires it, so that the latter may there hâve 
the opportunity of establishing, if possible, that any profits were 
realized. If, however, on such an accounting, it is not established 
that Léonard Lorentowitz received profits, the cost of the référence 
must be borne by the plaintiff. 

I do not attempt to décide definitely at this time whether Lorento- 
witz can be held to account for profits which the corporation realized, 
but which he did not actually and personally receive, because that 
question has not been argued in this case, but, I understand, is to be 
argued before me shortly in the Bournonville Case. I see no im- 
propriety, however, in stating that, on my présent information, I 
cannot understand how one can be charged with profits, as distin- 
guished from damages, which he did not receive, and such, I think, 
is the authoritative rule. Belknap v. Schild, supra; Clark Thread 
Co. V. William Clark Co., supra. I cannot find that John Lorentowitz 
took any such part in the opération of the business as to make him 
responsible for the corporation's act. There is, it is true, évidence 
which would connect him with certain isolated transactions, and which 
might make him responsible to that extent as an infringer of the 
plaintifï's trade-mark ; but, upon the whole, I do not think the plain- 
tiff had sustained the burden of establishing that his connection 
with the business or his acts were such as to make him responsible; 
in damages, certainly not to account for any profits. 

A decree will be signed in accordance with thèse conclusions. 
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KYAN V. KELSKT. 

(arcnlt Court of Appeals, Third Circuit. July 28, 1919.) 

No. 2434. 

EXECUTORS AND ADMINISTBATORS <S=»4y9 SUIT ON BEHALF OF ESTATE PAK- 

TIES. 

A suit In equlty for an accountlng for property wrongfully wltliheia 
from an estate cannot be maintaiiied hy a créditer alone, but tlie légal 
représentative of the décèdent Is an indispensable party. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; John Rellstab, Judge. 

Suit in equity by WilHara Ryan against Sarah H. Kelsey. Decree 
for défendant, and complainant appeals. Affirmed. 

E. A. Merrill, of Westfield, N. J., for appellant. 
Conover English, of Newark, N. J., for appellee. • 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

WOOLLEY, Circuit Judge. In August, 1912, Equitable Life As- 
surance Society issued to David T. Finnie a policy of life insurance 
for $5,000 on an annual premium of $159.55. Finnie paid the first 
and second premiums and enough of the third to keep the policy 
alive until January 20, 1915. Until payment of the balance of the 
third premium on this date, the policy had no surrender value and 
was not entitled to participate in dividends ; and unless fuU payment 
of the third premium were made on this date the policy lapsed. On 
payment of the balance of the premium, the policy acquired a sur- 
render value of $190. 

The insured, being unable to pay the premium and longer to carry 
the policy, offered to dispose of it to Sarah H. Kelsey, the défendant 
below, for a sum sufficient to pay the balance of the premium of $120 
and to yield him $95. Kelsey accepted the offer. The transaction 
was completed by an assignment of the policy under circumstances 
which raised the question in this suit, whether the assignment of the 
policy was made as collatéral security for a loan of $215 — $120 
premium balance and $95 cash — or was absolute and was made for 
the outright sale of the policy in considération of the money that 
passed. 

The annual premiums subsequently maturing were paid by Kelsey 
until 1917, when Finnie died. Thereupon, Kelsey proved the death 
of the insured and coUected from the Society the principal of the 
policy. 

Nelle E. Finnie, the widow of the insured, was in due course 
granted letters of administration of the estate of her husband. Wil- 
liam Ryan, a creditor of the insured, and later the complainant in 
this action, instituted suit in a state court and recovered judgment 
against the administratrix, exécution on which was returned unsat- 
isfied. Ryan, a citizen of the State of New York, singly and alone, 

<S=3For other cases see same toplo & KBY-NUMBER in ail Key-Numbered Digests & Indexée 
259 F.— 60 
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filed a bîll of çomplaint against Sarah H. Kelsey, a citizen of New 
Jersey, in the District Court of the United States for the District 
of New Jersey, to enforce his judgment, subsequently joining Nelle 
E. Finnie, as co-complainant, not in her capacity of administratrix, 
but "as sole distributee" of her husband's estate. 

The scope of the bill of çomplaint is disclosed by its prayer, which 
is, in substance, that the assignment of the policy be declared to be a 
security only for such sums as the défendant advanced to the insured 
during his lifetime, together with interest thereon; that the défend- 
ant be declared a trustée of the balance of the Insurance moneys for 
the benefit of the estate of the insured, and that the défendant make 
an accounting of this trust to Nelle E. Finnie, the administratrix, 
and pay over to her as administratrix the balance which such account- 
ing shall show remains in her hands, with interest. 

Aside from answering the complainant's bill on the merits, the 
défendant challehged the right of Ryan, as creditor of the insured, 
to maintain this action on behalf of the estate of the insured, and 
also the right of Nelle E. Finnie to maintain this action as distribu- 
tee of the estate, and challenged also the jurisdiction of the court on 
the ground that Nelle E. Finnie, in her capacity of administratrix, 
is a necessary party, and that, being also a citizen of New Jersey, 
her joinder would instantly oust the court of jurisdiction for lack 
of diversity of citizenship. The cause coming on to be heard, the 
court dismissed the bill on two grounds: 

"First, that the administratrix was a necessary party, and that if she be 
made a party there would be a lack of diversity of citizenship ; second, that 
the évidence would not justlfy the changing of the assignment (which was ab- 
solute in its terms) into a collatéral one." 

We refer to Finnie's Adm'x v. Walker and Morrow, 257 Fed. 

698, C. C. A. , a case involving other Insurance transactions 

of the same David T. Finnie and cited by both parties as sustaining 
their respective contentions, merely to dispose of it in a manner that 
will make certain that the décision in the instant case does not disturb 
that décision. That case, brought on other policies of Insurance is- 
sued to the same insured and decided by the District Court of the 
United States for the Southern District of New York adversely to 
the plaintiff, prior to the argument before us, was cited by the de- 
fendant as i;uling this case. As that décision has since been revers- 
ed by the United States Circuit Court of Appeals for the Second 
Circuit, the décision of the latter court is now cited by the complain- 
ant with equal insistence as ruling the case in his favor. The case 
cited and mutually relied on was brought by the administratrix of 
the insured to recover moneys paid by the Assurance Society on pol- 
icies of Insurance which had been assigned contemporaneously with 
their issuance, on the theory, finally sustained by the appellate court, 
that the assignées had no insurable interest in the life of the insured, 
and that the assignments were in conséquence wagering contracts. 
Cammack v. Lewis, 15 Wall. 643, 21 L,. Ed. 244; Wamock v. Davis, 
104 U. S. 775, 26 L. Ed. 924, distinguished from Grigsby v. Russell, 
222 U. S. 149, 32 Sup. Ct. 58, 56 E. Ed. 133, 36 L. R. A. (N. S.) 642. 
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As the question in the Fédéral courts in the Second Circuit, though 

raised by the bill in this case, was not urged upon or decided by the 

■ trial court and cannot in any sensé extend to the question of juris- 

diction on which we think this case turns, we are of opinion that the 

cited décision has no bearing on the matter before us. 

There is no question that Nelle E. Finnie in her capacity of ad- 
ministratrix would be a proper party in an action in equity of the 
character of this one. Similarly, there is no question that if she 
were made a party in that capacity to such an action instituted in 
the District Court of the United States for the District of New Jer- 
sey, she would, because of the identity of her citizenship with that 
of the défendant, instantly oust the court of jurisdiction. There be- 
ing no question that she is a proper party, the question is whether she 
is a necessary party. This question is vigorously controverted by the 
parties to the action, and in support of their opposing contentions, 
both again cite the same authority or line of authorities, the leading 
one — and the only one we find necessary to discuss — being Buchan- 
an V. Buchanan, 75 N. J. Eq. 274, 71 Atl. 745, 22 h. R. A. (N. S.) 
454, 138 Am. St. Rep. 563, 20 Ann. Cas. 91. 

On authority of this décision, the position of the complainant is, 
that a creditor of a deceased debtor may, alone and without the 
joinder of the debtor's personal représentative, maintain an action 
in equity, even when no fraud is involved, to impress a trust in favor 
of a decedent's estate on property "in the possession of another, on 
the theory that, when the parties before the court are such as to in- 
sure a fair trial to ail, and when justice can be donc to and as between 
the parties before the court without doing injury to absent persons, 
a court of equity will take jurisdiction. Waterman v. Canal-Louisi- 
ana Bank & Trust Co., 215 U. S. 33, 30 Sup. Ct. 10, 54 L. Ed. 80; 
McArthur v. Scott, 113 U. S. 340, 392, 5 Sup. Ct. 652, 28 L. Ed. 
1015. The complainant insists that the Court of Errors and Appeals 
of New Jersey acted on thèse gênerai principles in taking jurisdic- 
tion of and rendering a décision in Buchanan v. Buchanan when the 
administrator of the estate involved in the controversy was not a 
party. We do not regard Buchanan v. Buchanan as authority for 
this contention, for a reading of that décision shows very clearly that 
the court decided unequivocally that as a gênerai rule a trustée is 
liable only to the legally qualihed représentative of the deceased whose 
estate has been misappropriated or is being unlawfully withheld. 
The exception to this rule, to which the court adverted, is the right 
of the next of kin, like the right of a cestui que trust in the case of 
a delinquent trustée, to maintain an action when the personal rep- 
résentative of the deceased, through collusion with the défendant or 
otherwise, refuses to bring the action himself. The complainant in 
this case endeavored to bring himself within this exception by an ap- 
propriate averment in the bill, but as he wholly failed to sustain the 
averment by any évidence, he stands within the genei^al rule, on 
authority of Buchanan v. Buchanan and of the cases there abundant- 
ly cited, that in such an action as this the personal représentative of 
the deceased is not merely a proper party but is an indispensable 
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party. The Court of Errors and Appeals of New Jersey in revers- 
ing the decree of the trial court for the nonjoinder of the personal 
représentative of the deceased as a party, yet in retaining jurisdic- 
tion of the case — the act on which the complainant mainly reHes — 
did so only to grant the complainant leave to apply for the appointment 
of a receiver to take possession of the property in dispute and hold 
it until an administrator could be appointed and an opportunity be 
afforded him to litigate the question involved. In doing this, the 
court did nothing more than conserve the property in dispute, which 
was in danger of being lost; it expressly refused to décide or even 
consider the merits of the dispute. 

We are of opinion that the administratrix of the insured is an in- 
dispensable party to this action. As her absence from the record 
deprives the court of jurisdiction, and as her présence would because 
of identity of citizenship with that of the défendant, instantly oust the 
court of jurisdiction otherwise properly acquired, we affirm the de- 
cree dismissing the bill without discussing or deciding the merits of 
the controversy. 



HITCHCOCK V. AMERICAN PLATE GLASS CO. AMERICAN PLATJBJ 
GLASS CO. V. HITCHCOCK. CRUIKSHANK v. SAME. 

(Circuit Court of Appeals, Thlrd Circuit. June 26, 1919.) 

Nos. 2451-2453. 

1. Patents <g=3318(l) — Inibingement — Damages — Peofits — Assignment — 

Pkesumption. 

Where contract for installation of Infrlnging apparatua for défendant 
Company was assigned by contractor without consent of Company, and 
neitlier the compcny nor the assignée would hâve a right of action, it 
must be assumed that the contract made between contractor and Com- 
pany remained a contract between them despite assignment, and that 
the profits made inured tô the one who contracted for theni. 

2. Patents <S=3318(1) — Installation op Infbingino Appabatus — Liabilitt 

or Contractor. 

Having contracted to install an apparatus and to receive therefor a con- 
sidération that included a profit, which has since been found to be an in- 
fringing profit, and having been paid directly a part of the moneys under 
the contract, contractor could not assign hls liabillty for his act of in- 
fringement by assigning the contract and its profits to another. 

3. Patents ©=310(7) — Infringement — Personal Liabilitt — Pleading. 

Where défendant failed to plead that another was the sole infringer m 
installing apparatus, though be had the opportunity under the rules of 
good pleafllng to so plead, he Is estopped to deny personal liabillty to the 
extent of the profits which he actually recel ved, for infringements in 
which he personally partlclpated, 

4. Corporations iS=>3CI6 — ^Toets — Liability of Officers. 

The director of a corporation is ordinarily liable only for those torts 
which he himself commlts. 

5. Patents <S=287 — Infringement ht Corporation — Liabilitt of Director 

OR Manager. 

Where a director or manager of a corporation, who sustains to the cor- 
poration the relation of master or principal in the sensé of helng its 
dominating force, himself conimands the commission of an infringement 

(@=»For otlier cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgeets & Indexes 
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by the corporation, thoiiîrh he does It as an ofHcer and In the name of the 
corporation, he is Indlvidually liable. 

6. Patents <S=3287 — Infringement by Oorpoeation — Liabilitt of Dibectob 

OB Manaqeb. 

In au action for Infringement of letters patent, an Indivldual, who bas 
Inspired the tort and bas partlcipated in Its commission, Is a joint tort- 
feasor, and must yield to the person whose rights he bas Invaded the 
profits wbich he bas gained tbereby. 

7. Patents <S=3287 — Infbingement by Cobpokation — Liability of DiBECToa 

OB Managee, 

When a corporation Infringes in obédience to the command of an om- 
cer with power to cause tbe corporation to commit or refrain from com- 
mitting the Infringlng act, and when that ottlcer participâtes In and con- 
tributes to the infringement, they are in tbe eye of the law joint tort- 
feasors, and both are liable, in the same or in différent measures, accord- 
ing to the eircumstances. 

8. Patents <S=»287 — Infeingement — Participation — Evidence. 

The cbaracter and extent of officer's participation in tbe infringlng acts 
of a corporation wbich be organized held such as to bring about infrlnge- 
ments. 

9. Patents <®=287 — Infringement bt Corporation — Personal Liabilitt 

OF Officeb. 

In suit for profits of Infringement, officer, who Inspired, brought about, 
and directed Infringements by corporation, is personally liable for the 
profits of tbe infringement whlch he actually received. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit by Halbert K. Hitchcock against the American Plate Glass 
Company and others. From the decree rendered, both complainant 
and défendants appeal. Affirmed, reversed, and modified in accord- 
ance with opinion. 

Marshall A. Christy, of Pittsburgh, Pa., for complainant. 
Charles M. Clarke, of Pittsburgh, Pa., and Francis T. Chambers, of 
Philadelphia, Pa., for défendant American Plate Glass Co. 
Ward Bonsall, of Pittsburgh, Pa., for défendant Cruikshank. 

Before BUFPINGTON, WOOLLEY. and HAIGHT, Circuit 
Judges. 

Waiving damages, the complainant demanded an accounting of 
profits gained by the American Plate Glass Company from savings 
which it made by the use of the infringlng apparatus, and of profits 
gained by Cruikshank, the designer and builder of the infringing ap- 
paratus, from building the same for the défendant company and from 
building like apparatus for other plate glass manufacturers. 

Savings by the défendant company gained by infringement involved 
savings in many items, such as labor, power, repairs, lubricants, break- 
age, runner iron, plaster, and grinding sand. The évidence of savings 
made in thèse items was voluminous and the issues arising theref rom 
were sharply controverted. Both parties appealed from the decree. 
The décision on thèse cross-appeals, as indicated by an opinion cor- 
responding in length with the volume of the évidence, is of interest 
to no one except the parties directly concemed. It will on the request 

«ssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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of the judge writing the opinion be omitted from the report of the 
case. The opinion of the court on the appeal of Hitchcock from 
that part of the decree which relieved Cruikshanlc from accounting, 
however, contains rulings on the law of accounting tlaat extend be- 
yond the parties. This part of the opinion is reported as f oUows : 

WOOLLEY, Circuit Judge. The complainant, by his bill of com- 
plaint, made James W. Cruikshank, the designer and builder of the 
infringing apparatus, a party défendant in this action ; and, waiving 
damages, prayed an accounting by him for the profits he had gained 
from building the infringing apparatus for the American Plate Glass 
Company, his codefendant, and also for building like apparatus for 
other plate glass manufacturers. The master found Cruikshank liable 
to the complainant for profits he had made under a contract with 
the défendant company for installing the infringing apparatus, 
amounting to $2,268.34; and found against the complainant's claim 
of profits gained by Cruikshank in installing infringing apparatus for 
other concerns. Cruikshank appealed from the first finding, and 
Hitchcock from the second. 

It is stipulated that the profits gained by installing the apparatus for 
the défendant company amounted to the sum found by the master, but 
whether thèse profits enured to Cruikshank or to another was de- 
signedly left open for décision. The facts out of which this phase of 
the controversy arose are not controverted ; their inferences, how- 
ever, are in sharp dispute. In so far as they relate to the appeal of 
Cruikshank, the facts are briefly thèse: 

[1,2] The infringing apparatus was installed by Cruiskshank un- 
der a contract made between himself and the défendant company, the 
American Plate Glass Company. Pending its performance, Cruik- 
shank assigned the contract to Glass Machinery Company, a corpora- 
tion whose character and whose relation to Cruikshank and his trans- 
actions will presently be considered in the discussion of Hitchcock's 
appeal against Cruikshank. The contract was between the parties 
individually and not between them and their assigns. Nor was the 
assignment made with the assent, or so far as we are informed, with 
the knowledge of American Plate Glass Company. Tested by the 
contract rights of the contracting parties, in which, manifestly, in the 
absence of novation, the American Plate Glass Company would hâve 
no right of action on the contract against Glass Machinery Company, 
or Glass Machinery Company against American Plate Glass Com- 
pany, it must be assumed that the contract made between the parties 
remained a contract between them, notwithstanding the attempted 
assignment, and that profits made under the contract enured to the 
one who contracted for them. Having contracted to install an ap- 
paratus and to receive therefor a considération that included a profit, 
— which has since been found to be an infringing profit — and having 
been paid directly a part of the moneys under the contract, Cruikshank 
could not assign his Hability for his act of infringement by assigning 
the contract and its profits to another. The act of infringement ad- 
mittedly being solely his in origin and in part performance, and being 
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jointly his in completion, he is liable for the profits derived from his 
invasion of tfie complainant's rights, whether he got ail of them or 
voluntarily divested himself of some of them. If this were not so, 
every tortfeasor could forgive his own wrong by assigning the in- 
strument under which he contracted to do the wrong, and thereby 
escape liability to the party he has injured. 

We direct that the part of the decree from which Cruikshank ap- 
pealed be affirmed. 

We shall next review Hitchcock's appeal from that part of the 
decree which relieved Cruikshank from liability for the other infringe- 
ments. 

The bill of complaint charged the American Plate Glass Company 
with one act of infringement and James W. Cruikshank with several. 
The sole parties joined as défendants in this action were the Ameri- 
can Plate Glass Company, as user of the infringing apparatus, and 
Cruikshank, as designer and builder of that apparatus and of several 
others. Each party appeared and assumed sole responsibility for the 
acts of infringement thus severally charged. Cruikshank neither in 
his pleadings nor in his testimony at the trial disclosed the existence, 
or the relation to the infringements, of Glass Machinery Company, 
with the resuit that the case proceeded to decree in the District Court, 
and was reviewed in this court on appeal, without Cruikshank dis- 
closing that company or asserting its liability for the infringing acts 
charged to him. It was only after the interlocutory decree for an 
injunction had been entered against him and affirmed, and after he 
was called upon under that decree to account for infringing profits, 
that he brought to Hght the Glass Machinery Company and attempted 
to shift to it his responsibility for infringement. It was on this issue 
thus raised on the accounting and not on the issue as made by the 
pleadings that the part of the decree now under review was entered. 

[3] If Glass Machinery Company was the sole infringer in making 
and installing infringing apparatus for concerns other than the de- 
fendant company, Cruikshank had his opportunity to plead that fact 
to the bill of complaint and thereby défend to that extent against the 
charge of infringement made against him. This plea should hâve 
been — by analogy to like pleas both at law and in equity — not in 
bar of the action, but in abatement of the action on the ground of 
misjoinder. Such a plea would, of course, hâve involved disclosure 
by Cruikshank of Glass Machinery Company as the proper party. 
The complainant could then hâve amended and hâve prosecuted his 
action against the real infringer. This, Cruikshank did not do when 
under the rules of good pleading he was afïorded an opportunity ; 
nor did he do it until he was called upon to account for profits he had 
gained by infringements which the court, by its decree, found he 
had committed. The accounting was made and the decree thereon was 
entered by the lower court and brought before this court for review, 
however, on the issue of liability between Cruikshank and Glass Ma- 
chinery Company. We are not prepared to say, in the light of a 
variety of circumstances occurring in the accounting, that Cruik- 
shank's defence of the liability of Glass Machinery Company, thus 
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tardily made, cannot now be heard, — though the question is a close 
one — but we are satisfied, that by the character of his pleading, 
Cruikshank has estopped himself to deny personal liability for in- 
f ringements in which he personally participated to the extent of profits 
which he actually received from them. 

The starting point of this phase of the appeal is a stipulation en- 
tered into between Hitchcock and Cruikshank that "profits gained 
from the installation of substantially the same apparatus (as that of 
the défendant company) for otlier plate glass manufacturing compa- 
nies herein above menttoned amount to $11,948.31." There being no 
question as to the amount of profits thus gained by infringements 
other than that of American Plate Glass Company, the question hère 
is: Who got the profits? The master found that Cruikshank did not 
get them, because they were paid to and were received by Glass 
Machinery Company under contracta between that corporation and 
glass manufacturers. From this finding, approved by the District 
Court, Hitchcock appealed. 

The basis of Hitchcock's appeal is, that Glass Machinery Com- 
pany was a corporation organized, owned, controlled, and used by 
Cruikshank as a mère cloak to avoid personal liability for the injury 
he was doing the complainant by infringing his patents, and that, 
in conséquence, Cruikshank is Hable to the complainant for whatever 
earnings the Glass Machinery Company gained by such infringements. 
Cruikshank's reply to this contention is, that the Glass Machinery 
Company was not a corporation used as a cover for his transactions, 
but was a separate entity legitimately conducting business under con- 
tracta made in good faith with glass manufacturers for the installa- 
tion of glass grinding apparatus under his patents, which, until found 
otherwise in this litigation, were regarded by everyone as valid. The 
complainant's contention in a word is based on fraud and that this 
fraud consists in Cruikshank's use of Glass Machinery Company as 
an instrument to save himself from liability for his torts. 

We agrée with the District Court on the master's finding that 
Hitchcock has not brought himself within the principle of the cases 
on which he relies. In fact, we do not find the fraud on which this 
principle is based. But this conclusion does not acquit Cruikshank 
of liability for the things he actually did, if those things were wrong, 
and it does not preclude the complainant holding Cruikshank liable on 
another ground, if it exists, such for instance as that of joint tort- 
feasor. It is just this liability, we imagine, that Cruikshank has feared, 
because of the stress placed by his counsel on the contention that the 
infringing acts of the Glass Machinery Company were the separate 
corporate acts of that corporation, and on the further contention that 
Cruikshank's participation therein was merely that of an ofïicer of 
the corporation, involving no personal liability for torts of the corpo- 
ration. It may be well to consider just hère the question, whether, and 
if so, when, an officer of a corporation is personally liable for the 
infringing acts of a corporation. 

[4-6] The director of a corporation is ordinarily liable only for 
those torts which he himself commits. But his liability is not limited 
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to tortious acts which he actually and physically commits ; ît extends 
as well to tortious acts which he actually brings about. Where a 
director or manager of a corporation — who sustains to the corporation 
the relation of master or principal in the sensé of being its dominating 
force — himself commanda the commission of a tort by the corpora- 
tion, though he does it as an ofïîcer and in the name of the corpora- 
tion, he is individually liable. National Cash Register Co. v. Le- 
land, 94 Fed. 502, 508, 37 C. C. A. 372. This is so, because in 
an action for infringement of letters patent, an individual, who 
has inspired a tort and bas participated in its commission, is a 
joint tortfeasor, and must, on gênerai principles of law and by 
analogy with other torts, yield to the person whose rights he has 
invaded the profits which he has gained thereby. When the 
joint tort is established, the individual joint tortfeasor cannot défend 
on the plea that the acts complained of were solely the acts of the 
corporation of which he was an ofïîcer, and that whatever was done 
by him was done only in that capacity. An executive officer of a 
corporation "cannot shield himself behind an artificial and sometimes 
irresponsible création from the conséquences of bis own acts, even 
though performed in the name of an artificial body." Peters v. 
Union Biscuit Co. (C. C.) 120 Fed. 679 ; Saxlehner v. Eisner (C. C.) 
140 Fed. 938. He cannot thus escape liability for a tort in which he 
actually participâtes. This doctrine has been sanctioned and enforced 
in Goodyear v. Phelps, 3 Blatchf. 91, Fed. Cas. No. 5,581 ; Poppen- 
husen v. Falke, 4 Blatchf. 495, Fed. Cas. No. 11,279; lowa Barb 
Steel- Wire Co. v. Barbed Wire Co. (C. C.) 30 Fed. 123; National 
Cash Register Co. v. Leland, 94 Fed. 502, 37 C. C. A. 372 ; Smith v. 
Standard Laundry Machinery Co. (C. C.) 19 Fed. 826. See, also, Bel- 
knap V. Schild, 161 U. S. 10, 16 Sup. Ct. 443, 40 L. Ed. 599; Clark 
Thread Co. v. William Clark Co., 55 N. J. Eq. 658, Z7 Atl. 599; 
Prest-0-L,ite Co. v. Acétylène Welding Co., Léonard Lorentowitz, et 
al, 259 Fed. 940 (D. C. N. J. 1916). It is based on the rule stated in 
Cahoone Barnet Mfg. Co. v. Rubber & Celluloïd Harness Co. (C. C.) 
45 Fed. 582, 584: 

"Every voluntary perpetrator of a wrongful act of manufacture, use, or 
sale of a patented article becomes ipso facto an infringer, and is legally re- 
sponsible; and it therefore regards officers, directors, and agents employlng 
or authorizlng or assentlng to the use of a patented Invention as infringers, 
and personally responsible to the patentée." 

[7] When a corporation infringes in obédience to the command of 
an ofïîcer with power to cause the corporation to commit or refrain 
from committing the infringing act, and when that ofïîcer participâtes 
in and contributes to the infringement, they are in the eye of the law 
joint tortfeasors and both are liable, in the same or in différent 
measures according to the circumstances, for the injuries they hâve 
jointly inflicted upon the one whose rights they hâve jointly invaded. 

[8] Such being the law, we must next inquire into the' character 
and extent of Cruikshank's participation in the infringing acts of 
the Glass Machinery Company. To do this, we must first be informed 
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of his privity with and dominance over the corporation în whose name 
the infringements were committed. 

To uiiderstand Cruikshank's connection with the Glass Machinery 
Company, and the extent of his participation in its unlawful acts, 
and thus to détermine whether any relief may be had against him in- 
dividually, it is necessary to consider the circumstances under which 
the Glass Machinery Company was incorporated and operated. 

In the year 1910, Cruikshank organized the Glass Utilities Com- 
pany under the corporation laws of Pennsylvania for the purpose of 
dealing in supplies and working for glass factories. Subsequently, 
its name was changed to Glass Machinery Company. It had a capital 
stock of $10,000, of which Cruikshank owned $9,200, the remainder 
being held by Mary E. T. Cruikshank, E. D. ScuUy and C. M. Clark, 
Cruikshank's lawyers, and Miss S. B. Aul, Cruikshank's clerk. On 
the organization of the corporation, Scully was elected Président, 
Mrs. Cruikshank, Vice Président, James W. Cruikshank, the défend- 
ant, Treasurer, and Miss Aul, Secretary. If not the main business, 
certainly a substantial part of the business of the corporation consisted 
in installing glass grinding apparatus under the Cruikshank patents- 
for glass manufacturers. This part of the business of the Glass Ma- 
chinery Company, according to the stipulation, yielded profits amount- 
ing to $11,948.31. 

Cruikshank was paid a salary of $250.00 a month and certain sums 
for "time" and other items. Dividends were declared from the in- 
fringing profits and were paid to certain of the stockholders. 

The business of the corporation, so far as the record discloses, was 
of that informai character which might be expected of a corporation 
in which one man held the prépondérant majority of the capital stock 
and of a corporation whose business was to operate under and ex- 
ploit that man's patented inventions. That this was the character of 
the corporation's business, that Cruikshank's relation to it was Per- 
sonal and his dominance over it complète, is shown by the fact that 
after infringment suits had been instituted against Cruikshank, the 
Glass Machinery Company, on February 5, 1917, held a spécial meet- 
ing of stockholders, at which only Cruikshank and Scully, his attomey, 
were présent. The foUowing significant resolution was proposed and 
adopted : 

"The secretary made a report that due to patent litlgation In regard to 
sand gradlng patents the funds of this company had been exhausted, and that 
the Company had no assets and might be liable for damages for patent in- 
frlngement. And was liable if It continued In business for taxes assessed by 
the Commonwealth of Pennsylvania. 

'■In View of thèse facts, James W. Cruikshank made a motion, that the 
charter of this company should be abandoned and that the secretary be au- 
thorized to make an aflidavlt to that eft'ect to the Audltor General at Harris- 
burg, Pennsylvania. 

"Motion duly seconded by C. D. Scully and passed." 

We find that Cruikshank completely dictated and dominated the 
business acts of the Glass Machinery Company, including its infring- 
ing acts. Confessedly, the Glass Machinery Company made sub- 
stantial profits by inf ringing the complainant's patents and distributed 



HITCHCOCK V. AMKEICAN PLATE GLASS 00. 955 

(259 F.) 

a portion of them to Cruikshank in one way or another. Thèse were 
infringing profits which accrued to the corporation as a resuit of 
the joint invasion of the complainant's property rights by Cruik- 
shank and Glass Machinery Company. If Cruikshank had not in- 
spired and brought ahout the infringements, the corporation would not 
hâve performed the infringing acts and would not hâve made the 
infringing profits. As he caused the corporation to commit the in- 
fringing acts and as he received, though indirectly, a part of the in- 
fringing profits, the fact that the profits first went to the corporation 
does not relieve him from liability for the portion thereof which the 
corporation turned over to him. 

We are not hère concerned with the Hability of Glass Machinery 
Company to the complainant for the profits it received, because this 
Company is not a party to this suit. We are concerned only with the 
liability of Cruikshank, who is a party. We hold that he is Hable to 
account for such of the infringing profits as he actually received, by 
dividends, salary, "time," or in any other way, but that he is not liable 
for those profits which were received by the Glass Machinery Com- 
pany and retained by it or by it distributed to others. Belknap v. 
Schild, 161 U. S. 10, 25, 16 Sup. Ct. 443, 40 !.. Ed. 599; Clark 
Thread Co. v. William Clark Co., 55 N. J. Eq. 658, 37 Atl. 599. 

[9] We do not base this ruling on the fact that Cruikshank re- 
ceived dividends as stockholder, or a salary as officer, or other com- 
pensation as employé of the corporation, in moneys derived from in- 
fringing profits. The receipt of such dividends, salary, or compensa- 
tion by one innocent of the infringement présents a différent ques- 
tion. We base the ruling on the fact that as an officer of the corpo- 
ration he inspired, directed and brought about the infringements, 
and in doing so he committed a tort. For this tort, he is liable. The 
measure of his liability — in a suit in equity for profits as distinguished 
from an action at law for damages — is the profits of the infringement 
which he actually received. Elizabeth v. Pavement Co., 97 U. S. 
126, 140, 24 L. Ed. 1000; Belknap v. Schild, 161 U. S. 10, 25, 26, 
16 Sup. Ct. 443, 40 L. Ed. 599; Clark Thread Co. v. William Clark 
Co., 55 N. J. Eq. 658, 667, 37 Atl. 599; Prest-0-Lite Co. v. Bournon- 
ville, 260 Fed. 442 (D. C. N. J. 1916). As we are unable to détermine 
from the record the précise amount of profits which Cruikshank re- 
ceived, and are, therefore, unable to direct a decree in favor of Hitch- 
cock for a sum certain, we reverse so much of the decree against 
Cruikshank as is involved in Hitckcock's appeal with the direction to 
the District Court that it again ref er the case to the master for addi- 
tional testimony on this phase, if necessary, and for an accounting 
in accordance with this opinion. 

The District Court imposed ail costs of the trial below on the 
American Plate Glass Company to the exclusion of Cruikshank, its 
co-defendant. This constitutes one error assigned by that company 
in its appeal. We think there is substance in it. 

This court, by its mandate on the appeal from the decree entered 
on the merits of this case, directed that the assessraent of costs await 
the final decree. 
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We therefore, now direct that the District Court embody in its final 
decree an order for the payment of costs in substance as f ollows : 

That ail costs of the trial on the merits and of the appeal from the 
decree entered therein are taxed against the défendants, the joint in- 
fringers, in equal proportions, their liability therefor being joint and 
several; that ail costs of the accounting in the District Court be taxed 
against the défendants in the proportion of nine-tenths against Amer- 
ican Plate Glass Company and one-tenth against Cruikshank, their 
liability therefor being joint and several ; that, as ail parties appealed 
from the accounting decree and as no one wholly sustained his appeal, 
each party pay the costs of his appeal, dividing between them, how- 
ever, the cost of printing the record, which 3ie appellants used in 
common, in the proportion of two-fifths against Hitchcock, two-fifths 
against American Plate Glass Company, and one-fifth against Cruik- 
shank, the liability of the défendants being joint and several. Noth- 
ing herein shall limit, alter, or affect any contract, agreement, or un- 
derstanding between the défendants as to the liability of one to the 
other for the payment of costs. 

The court directs that the decree below be affirmed, reversed, and 
modifîed in its several parts in accordance with this opmion. 



Ex parte BEACH. 

(District Court, S. D. Callfomia, S. D. July 31, 1919.) 

No. 17G0. 

1. Habeas Corpus <g=3ll — Vot-untart Sukrendeb. 

Where a deputy collector of internai revenue was arrested by state offl- 
cers chargred with unlawfully committin,!; an assatilt wlth a deadly 
weapon upon and with Intent to klll the companion of one at whose car 
the collector flred to compel the occupant to stop, so that a search eould 
be raade to détermine whether opium was being unlawfully Introducea 
Into the United States from Mexico, the fact that the collector, after being 
released on bond, voluntarily submitted himself to custody, does not de- 
prive him of the rlght to procure a writ of habeas corpus out of the fédéral 
courts to test the legallty of his imprisonment, the case not being the same 
as where one charged with an ordinary offense against state law after ad- 
mission to bail surrenders himself, in order to secure his release In the 
state courts. 

2. Courts <S='508(7) — Pedeeal Courts— Enjoining Pbosecution in State 

Court. 

Fédéral courts should not stay prosecution against a fédéral ofHcer, 
brought in the state court for an act commltted in connection with his 
duty as stich, unless justice or the rlghteous demands of the superior 
sovereignty require It. 

3. United Sïatbs <S=49^Smuqgling — Opium — Act of Officee. 

As a deputy collector of United States customs service ts authorlzed 
under Rev. St. | 3061 (Comp. St. § 5763), to stop, search, and examine 
any vehicle on which he may suspect there is merchandise subject.to 
Guty, introduced into the United States in any manner contrary to law, 
such collector, who was informed that one was Introduclng opium into 
the United States from Mexico by means of a motor car, is entitled to stop 
and search the motor car, and, where the occupants failed or refused to 

^=»For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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«top and submit to seareh, the eoUector was Justifled In drsplaylng 
force, as by shooting at the tires of the rehicle ; hence, where It did not 
apiwar that the collecter fired at the occupants, the fact tliat a shot pass- 
ed through the top of the car furnislios no ground for prosecution In the 
State courts for assault wlth a deadly weapon. 
4. Removal of Causes <S=322 — Prosecution or Revenue Officek. 

Judicial Code, § S3 (Comp. St. § 1015), relating to renioval of prosecu- 
tlons agalnst revenue otllcers, does not apply to a pétition by a fédéral 
officer in custody of state oflicials charged vvith an offense agalnst the 
State laws, eoranaitted in the performance of his officiai dutles. 

At Law. In the matter of the application of Earl Beach for a writ 
of habeas corpus. Writ issued, and petitioner discharged. 

The petitioner hereln is, and for several years bas been, deputy collecter 
of Dnited States customs service stationed near the border Iwtween the United 
States and Mexico, in San Diego county. In May last, one Daly, a contracter 
llving In San Diego, but engaged in construction work in the Impérial Valley, 
was driving hls Buick roadster from Impérial to San Diego, the road for sev- 
eral miles lylng In close proximity to the border above mentloned. Wlth Daly 
In hls car was a friend named Alexander Gavin. 

It was shown in évidence that the said Daly had been suspected by offieers 
and agents of the United States customs sendee of being involved In the im- 
lawful handling of opium across the border. In justice to Daly, it should be 
said that apparently there was no substantial basls for such suspicions. Nev- 
ertheless on the day in question the petitioner, Beach, was notifled by télé- 
phone, by one of hls fellow offieers, that Daly was conilng down the road in 
his automobile, and that he should be intercepted and his vehicle searched for 
contraband opium. 

After the automobile was finally stopped, as detailed herelnafter, such 
seareh was made and no opium was found. Thercafter, and because of the 
shots fired by Beach, one of which passed through the top of the roadster, a 
crlminal complaint was filed In the justice's court of San Diego township, sworn 
to by Gavln, charging that the said Beach on the occasion in question did 
"willfuUy, unlawfully, and feloniously commit an assault wlfh a deadly weap- 
on upon the person of one Alexander Gavln, with Intent then and there to 
kill and murder said Alexander Gavin." In conséquence of thls complaint 
being filed, a warrant was issued, and the défendant was taken, or rather 
upon being notifled surrendered hlmself, Into custody, and Imrnedlately gave 
bond and was released. Thereaffer. after consultation with the United States 
attorney, he and his bondsmen voluntarily surrendered him Into custody of 
the sheriff of San Diego county. Thls custody was actual, and as a matter 
of fact he remained in the county jail until argument had been had on the 
pétition hereiu. Immcdiately after his voluntai"y surrender into custody, 
however, as above stated, thls pétition In habeas corpus was verified by him, 
and upon présentation to the court the writ was ordered to issue. 

Robert O'Connor, U. S. Atty., and Gordon Lawson, Asst. U. S. Atty., 
both of Los Angeles, Cal., for petitioner. 

H. S. Utley, Dist. Atty., of San Diego, Cal., for respondent. 

BLEDSOE, District Judge (after stating the facts as above). The 
district attorney of San Diego county, upon whom rests the responsi- 
bility of prosecuting, in the name and behalf of the people of the state 
of California, ail violations of the law of the state, contends that this 
proceeding should be dismissed upon the ground, first, that the peti- 
tioner herein voluntarily surrendered himself into custody in order that 
he might be in position to ask for the interposition of this court through 
the médium of the writ of habeas corpus ; and, secondly, on the ground 

^tssFoi other cases see same topic & KBY-NtTMBER in ail Key-Nuinbered Digests & Indexes 
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that the petitioner herein lias violated the law of the state of California, 
and therefore should be brought to punishment in the tribunals of that 
State. 

Relying upon the décisions in Re Gow, 139 Cal. 242, 73 Pac. 145, 
Ex parte Schmitz, 150 Cal. 663, 89 Pac. 438, and Matter of Ford, 
160 Cal. 334, 116 Pac. 757, 35 L. R. A. (N. S.) 882, Ann. Cas. 1912D, 
1267, and cases cited in those opinions, the state costends that, through 
the voluntary surrender of the petitioner, he is not entitled to the bene- 
fit of the remédiai writ of habeas corpus. Those décisions hold, with- 
out exception, that where one is at large upon bail given in some crimi- 
nal proceeding in a given jurisdiction or sovereignty, he will not be 
permitted voluntarily to surrender himself into custody, and thereby 
assert he is being deprived of his liberty, merely for the purpose of se- 
curing a writ of habeas corpus from a tribunal of the same jurisdic- 
tion or sovereignty, and thereby perhaps hasten his release from pros- 
ecution or further attack by such jurisdiction. 

[1] The case at bar is essentially dissimilar. Hère the petitioner, 
who admittedly was an ofHcer and agent of the United States govern- 
ment, to wit, a deputy collecter of the United States customs service, 
was engaged in the performance of the duties imposed upon him by 
law and in virtue of his employment. His claim and sole contention is 
that in what he did he was merely doing his duty under the law of the 
United States. The government of the United States, being the su- 
perior sovereignty in this country, has the right itself, in its own tribu- 
nals and through its own instrumentalities, to détermine the require- 
ments and the proper performance of duty under its own laws. The 
petitioner, claiming and asserting in proper form that he was merely 
engaged in attending to his duties as an officer of the United States 
government, is entitled to hâve that claim tested by the government to 
which he was primarily and personally responsible, the superior gov- 
ernment in the nation. It must be true that, if he violated no law of 
the United States in performing the duties incumbent upon him as an 
officer thereof, he could hâve violated no law of the state of California, 
because no law of the state of California could be enforced which 
would be violative of, or in conflict with, the requirements of the law 
of the United States. That being true, asserting the doing of nothing 
save his duty to the United States, he is entitled as a matter of right, 
and in my judgment the government of the United States is entitled as 
a matter of right, to hâve the alleged violation of the law by him — that 
is, the question of whether he has violated any law or not — passed up- 
on by the courts of the United States. 

If he were under arrest in some proceeding brought by the United 
States, and had submitted himself to custody voluntarily in order that 
he might apply for a writ of habeas corpus in this court, and thereby 
bave the question of the legality of his détention the sooner determined. 
a situation comparable with the Ford Case, for instance, both in form 
and in substance, would hâve been presented. Hère, however, he is 
denying the authority of the courts of the state of California to sit in 
review upon the propriety of his conduct at ail, claiming that in ail 
that he did he was simply living up to the requirements of the law of 
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the nation. That being so, in my judgment he îs entitled to hâve the 
question tlius présentée! tried out in the tribunals of the nation author- 
ized by law for the détermination of such a question. 

It is not the case of a man creating a merely colorable situation 
in order that he might hâve the benefit of some particular efficacious 
remedy to the exclusion of some other remedy in the same court, as it 
was in the Ford Case ; but it is the case of a man who adopts the only 
means available to him to hâve a speedy and summary détermination in 
the court of a différent jurisdiction, in the court regularly constituted 
by the appropriate authority to construe the law under which he acted. 
For thèse reasons, I am constrained to believe that the holding in the 
cases referred to is not applicable in the peculiar situation developed 
in this proceeding. 

[2] This court recognizes, of course, the delicacy of any action on 
its part looking to a nullification of the acts of officers of the state 
of California operating pursuant to the laws of that jurisdiction. It 
recognizes and appréciâtes the obvious propriety of withholding its 
staying hand except in the event that justice or the righteous demands 
of the superior sovereignty shall so require. The rule of conduct laid 
out for the court is stated with brevity and clarity in the décision of 
the United States Suprême Court in Whitten v. Tomlinson, 160 U. S. 
231, 241, 16 Sup. Ct. 297, 301 (40 L. Ed. 406). The court said: 

"In Es parte Royall (117 U. S. 241, 251-253 [6 Sup. Ct. 734, 29 L. Ed. 868]), 
and In New York v. Eno (155 U. S. 89, 93-95 [15 Sup. Ct. 30, 39 L. Ed. 80]), it 
was recognlzed that in cases of urgency, such as those of prisoners in custody 
by authority of a state, for an act done or omitted to be done In pursuanee 
of a law of the United States, or of an order or process of a court of the 
United States, or otherwise involving the authority and opération of the gên- 
erai government, or its relations to foreign nations, the courts of the United 
States should interpose by writ of habeas corpus." 

As I read this décision and those upon which it is based, it is 
made mandatory upon the court, in this sort of a proceeding, under the 
circumstances herein developed, to assert the sovereignty of the gov- 
ernment of the United States, and itself détermine the question of the 
alleged violation of law. 

[3] There was some conflicting évidence adduced with respect to 
the transaction as it occurred. I am persuaded, however, that the 
witnesses for the state, the occupants of the automobile in question, 
hâve been contradicted in several particulars by other witnesses, dis- 
interested and disconnected with any of the parties to the transaction. 
From ail the évidence I think it is reasonably clear f rom doubt that this 
petitioner was intending, and attempted, to do nothing except perform 
his duty as a customs officer. 

He had no reason, cause, or disposition to injure either of the 
parties in the automobile; he disclaims any intention of shooting di- 
rectly at either of them, or for the purpose of harming either of them. 
Pursuant to the terms of the statute (Rev. Stats. 3061 [Comp. St. § 
5763]), under which he was acting, and which was the measure no 
less oif his duty then of his authority, he had the right to "stop, search, 
and examine" any vehicle on which he might suspect there was mer- 
chandise subject to duty, introduced into the United States in any man- 
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ner contrary to law. The right and duty to stop the vehicîe carrled 
with it the right and duty to employ, or to the display of, such force 
as was reasonably necessary to effectuate the end required. 

It is apparent from ail the évidence that he was in receipt of in- 
formation which gave him the right, genuinely and in good faith, to 
suspect that the parties in the automobile in question were transport- 
ing merchandise introduced into the United States contrary to law. 
By appropriate and innocuous methods, he indicated his désire to the 
driver of the automobile that he should stop. This désire for some 
reason, arising out of a mistake or otherwise, was not heeded, and the 
driver proceeded. Petitioner labored under the necessity, if he would 
perform his duty as required by law, of stopping the automobile in or- 
der that a search for contraband might be had. This he could accom- 
plish by overtaking it with some speedier vehicle, which he did not then 
possess, or by intimidation of the occupants thereof through some show 
of force, or by puncturing one or more tires of the automobile, and 
thereby rendering it useless for f urther travel. He adopted the second 
avenue open to him. He fired a shot, intending by it only to intimidate 
the travelers. Through an inadvertence and involuntarily, in so far 
as he was concerned, the shot passed through the upper part of the top 
of the departing automobile. Thereafter two other shots were fired at 
the tires, neither of which were effective in the sensé of puncturing the 
tires, but which were effective, by means of intimidation, in causing the 
travelers to stop the machine. No actual in jury was suffered by either 
of the parties in the machine from the perforation of the top. What 
the resuit would be if petitioner were sued for the damage done to the 
automobile is in no wise involved in this proceeding. No untoward 
conséquence, adverted to from time to time by the district attorney, 
such as death or injury of one of the parties, was brought about. 
What might hâve been the case had a shot fired by petitioner wounded 
or killed one of the travelers is a question which is not hère presented. 
Suffice it to say that, being compelled by the requirements of his officiai 
employment to stop the particular machine then departing from him, 
I feel impelled to find that he used only such means or methods as were 
available to him, and to such extent only as the apparent necessities 
of the situation demanded, and that he was at no time possessed of any 
ulterior design or motive, or any intention of doing anything other than 
merely to perform his full duty toward his govemment. He had no 
intention either of violating any law, trespassing in any way upon any 
légal right of the occupants of the automobile, or of committing any 
crime, assault or otherwise. Under such a state of facts it is obvions 
that he may not now be subjected to prosecution by the state for an 
alleged infraction of its law. In re Lewis et al. (D. C.) 83 Fed. 159. 

[4] The provisions of section 33 of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1097 [Comp. St. § 1015]) respecting the re- 
moval of criminal actions from a state court to the fédéral court for 
trial are not décisive herein, in my judgment. If petitioner has 
committed no crime, and that matter is demonstrable in any appro- 
priate manner known to the law, he is entitled to hâve an adjudication 
to that eiïect so that he may go his way, and, what is of genuine im- 
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portance also, that the business of the government of the United States, 
in which he is engaged, shall not be unduly interfered with through 
his further détention or compulsory attendance uppn other tribunals. 
The practice and the holding in this case seem justified by the conclu- 
sions of the Suprême Court of the United States in Re Neagle, 135 U. 
S. 1, 10 Sup. Gt. 658, 34 L. Ed. 55. 

An order will be entered discharging the petitioner from the custody 
of which he complained, to wit, that of the sherifï of the county of San 
Diego, pursuant to the proceedings and warrant had in the justice's 
court of San Diego county. 



CURTIS V. METCALF et al. 

(District Court, D. Rhode Island. July 28, 1919.) 

No. 70. 

1. EQUITT <g=387(l) — laMITATIONB Affectinq Sttit. 

Where it was sought by blU In equity to charge défendants, vrho had 
been officers of a national bank which became Insolvent, upon légal, in- 
stead of upon équitable, grounds of Uabllity for mlsmanagement, de- 
fendants are entltled to the beneflt of légal limitation statutes. 

2. Limitation of Actions <S=>100(11, 12) — Fraud — Discoveet. 

While It Is true that coramltting a fraud In a manner that conceals It- 
self precludes the défense of limitations, yet there must be reasonable 
diligence on part of one seeking to avoid the running of the statute, and 
means of knowledge are in effect the same thlng as knowledge Itself. 

3. Banks and Banking ©=3254 — National Banks — Directors — Liabilitt. 

As statements of value are to a considérable extent statements of 
opinion, the burden is on a recelver of a national bank, seeking to hold 
directors llable on account of excessive valuatlons, etc., to show that the 
excessive valuatlons were due not to mistake in Judgment, but were 
intentlonal, and made fraudulently, with knowledge of thelr falslty, or 
recklessly, and without knowledge. 

4. Banks and Bankino <S=5260(1) — National Banks — Peohibited Invest- 

MENTS. 

Stocks and bonds, In which a national bank Is precluded from Invest- 
ing its funds, may properly be taken as securlty for a loan. 
6. Banks and Banking i©=>246 — Directors — Authoritt of Minobitt Direc- 
tors. 

Minority directors of a national bank may protect the institution from 
illégal acts of the majority directors by stockholders' blll, directors hav- 
Ing the same rights under equity rule 27 (198 Fed. xxv, 115 C. C. A. xxv) 
as other stockholders. , 

6. Limitation of Actions <S=s>2(1) — Nationai. Banks — ^Actions Aoainst Di- 
rectors. 

In action against the directors of a Rhode Island national bank, who 
were charged with responsibllity for mlsmanagement, the only statute 
of limitations applicable is that of Gen. Laws R. I. 1909, c. 284, §| 3, 7, 
Imposing a six-year perlod of limitation, but declaring that a cause of 
action, fraudulently eoncealed, shall not be deemed to accrue until the 
party entltled to sue shall first discover its existence. 
T. Limitation of Actions <®=>179(2) — National Bank Directors — Bill. 

A bill by the recelver of a Rhode Island national bank, charglng di- 
rectors with responsibllity for mlsmanagement, held, as to those who had 
ceased to be directors more than 6 years and 6 months before the 

^zsFor other cases aee same toplc & KHIY-NITMBSIR in aU Key-Numbered DIgests à Indexes 
259 F.— 61 
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flling ot the bill, not to state a cause of action, the allégations as to fraud 
and concèalment not showing that the cause of action could not by rea- 
sonable diligence bave been earlier dlscovered, and so Gen. Laws R. I. 
1909, c. 284, § 3, imposing a six-year limitation, Is a bar. 
8. Banks and Banking <@=>254 — National Banks — ^Actions bt Receiver. 
A receiver of a national bank may joln in one bill, charging dlreetors 
with responsibillty for mismanagement, charges of statutory négligence 
and common-law négligence. 

In Equity. Action by Rensselaer h. Curtis, receiver of Atlantic 
National. Bank of Providence, R. L, against Edward P. Metcalf and 
others. On motion to dismiss the bill or strike eut. Motions to dis- 
miss of défendants John J. Connly and others sustained; motions 
of other défendants denied. 

Huddy, Emerson & Moulton, of Providence, R. I., for complainant. 

Green, Hinckley & Allen, of Providence, R. L, for défendant Smith. 

Tillinghast & Lynch, of Providence, R. L, for défendant Boyden. 

Waterman & Greenlaw, of Providence, R. L, for défendant Chase. 

Fitzgerald & Higgins, of Providence, R. L, for défendant Sullivan. 

Gardner, Pirce & Thornley, of Providence, R. L, for défendants 
Jones, Wellman, Dean, Sherwood, Houlihan, Connly, Harvey, and 
Whipple. 

Murdock & Tillinghast and Percy W. Gardner, ail of Providence, 
R. I., for défendants Dennis and Eddy. 

Edward A. Stockwell, of Providence, R. I., for défendant Swanson. 

Edwards & Angell, of Providence, R. I., for défendant Fletcher. 

Lee, Boss & McCanna, of Providence, R. L, for défendant Tinkham. 

BROWN, District Judge. This is a bill in equity against former 
directors of the Atlantic National Bank of Providence, R. L, charg- 
ing them with responsibillty for mismanagement. The défendants 
Connly, Smith, and Swanson had 'ceased to be directors more than 
seven years and six months before the filing of the bill, and the de- 
fendants A. W. Dennis, Fletcher, and Wellman more than six years 
and six months. 

[1] Though the suit is by bill in equity, it seeks to charge the de- 
fendants upon légal, as distinguished from équitable, grounds of li- 
ability. Therefore the claims of thèse défendants to the benefit of 
statutes of limitation by reason of the lapse of time between their 
retirement from the bank and the date of the bill must be sustained, 
unless the delay is sufïiciently explained, and there appears reason for 
avoiding the running of the statute. 

I hâve doubted whether the running of the statute was not inter- 
rupted by the action of the Comptroller of the Currency in appoint- 
ing a receiver of the bank under the provisions of Rev. Stats. § .S234 
(Comp. St. § 9821), and hâve submitted the question to counsel; but 
as counsel for the receiver, upon exaraination of the authorities, hâve 
concurred in the view of the défendants, at the request of ail parties 
I shall assume, for the purposes of this case, that the statute of limi- 
tations applies to the receiver as to an ordinary plaintiff, unless the 
;îrounds stated in the bill are sufficient to avoid its application. 

©=3For other cases see same toplc & KEY-NUMBBR in ail Key-Nuiabered DIgests & Indexes 
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The receiver relies upon concealment of the cause of action to 
avoid the statute. 

It is alleged that bad loans and investments were carried at their 
full value on the books of the bank ; that by thèse overvaluations the 
impairment of the surplus and capital did not appear on the books of 
the bank, and could not be and were not discovered by the comptroller 
or the examiners. But the concealment which may avoid the statute 
is concealment by the défendants respectively. Upon withdrawal 
from the bank the books of the bank remained as full information as 
to what was carried as assets. It is not contended that the transac- 
tions were concealed, but only their true values, or the lack of values. 

[2] While it is true that "committing a fraud in a manner that it 
concealed itself" precludes the défense of limitations (Exploration 
Co. v. U. S., 247 U. S. 435, 447, 38 Sup. Ct. 571, 573 [62 I.. Ed. 
1200]), yet it also is the rule that there must be reasonable diligence, 
and that the means of knowledge are the same thing in effect as knowl- 
edge itself (Wood v. Carpenter, 101 U. S. 135, 143, 25 L. Ed. 807, 
cited in Kinder v. Scharfï, 231 U. S. 517, 34 Sup. Ct. 164, 58 h. Ed. 

343; U. S. v. Diamond Coal & Coke Co., 254 Fed. 266, C. C. 

A. ; Strout v. Unitçd Shoe Mchry. Co. [D. C] 206 Fed. 646, 651 ; 

Id. [D. C] 224 Fed. 1016, on appeal 225 Fed. 1022, 140 C. C. A. 609). 
The Rhode Island cases (Peck v. Bank of America, 16 R. I. 710, 19 
Atl. 369, 7 L. R. A. 826; Reynolds v. Hennessy, 17 R. I. 169, 20 Atl. 
307, 23 Atl. 639) do not seem to me inconsistent with thèse décisions. 

[3] It is necessary, of course, to distinguish between excessive 
valuations due to a mistaken judgment and those not due to mistake 
in judgment, but which were intentional, and made fraudulently with 
knowledge of their falsity, or recklessly without knowledge. As state- 
ments of value are to a considérable extent statements of opinion, the 
burden is on the plaintiff to exclude thèse statements from the fîeld 
of honest, though mistaken, opinion, and to show them to be so 
greatly exaggerated that they did not express judgment as to value, 
but were false statements tliat there was value when it was well known 
that there was not. Seven Cases v. U. S., 239 U. S. 510, 36 Sup. Ct. 
190, 60 L. Ed. 411, E. R. A. 1916D, 164. 

To avoid the statute, the plaintiff must show not only fraud or reck- 
lessness équivalent to fraud in the statements of value, but also that 
the statements were in the nature of continuons misrepresentations. 

[4-6] It seems apparent that thèse statements were such as could 
not be relied upon as continuons représentations. 

The crédit of a borrower, the value of business paper, the value of 
securities purchased and held, are in their nature variable from time 
to time. Many of the crédits said to be overvalued are for short 
terms — four months paper. 'A director resigning from the bank, and 
who has approved paper as good for four months, or securities as 
good for four months, ordinarily cannot be said to represent that they 
are good beyond that period, or to intend that his approval shall be 
relied on by subséquent directors in making renewals. 

By statute Rev. St. § 5204 (Comp. St. § 9766), debts on which inter- 
est is past due and unpaid for six months, unless well secured and in 
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process of collection, are to be taken as bad debts, and violations of 
this statute fall under section 5239 (section 9831). The bill and 
amendments recognize the transient character of the crédits by charg- 
ing that but for the lack of due diligence many of the loans might 
hâve been partially recovered. In paragraph 163 of the amendments 
it is alleged: 

"In none of the cases, wlth the exceptions herelnafter set eut, were the 
later loans inade merely as a means of extricating the bank from the situation 
created by the earlier loans, but, on the contrary, they were made as new ex- 
tensions of crédit." 

The bill also charges the making of investments of the assets of 
the bank in stocks, bonds, and securities of kinds not permitted to 
national banks. Even if thèse were overvalued, it does not appear 
that this would hâve concealed the nature of the investment, nor that 
it was of a kind not permitted to national banks. 

Paragraphs 27 and 28 of the bill set forth investments in stocks 
and bonds to an amount exceeding $400,000, with the statement that 
each was of a kind in which national banking associations are not 
permitted to invest. It does not appear that a statement of thèse as 
assets could conceal the fact that they were of a prohibited kind, 
even if overvalued. 

There are allégations in the bill indicating that some of thèse stocks 
and bonds were originally taken as collatéral. 

The making of prohibited investments and the taking of insufficient 
security for loans are différent matters. Stocks and bonds which were 
improper investments might be taken as a part of the security for a 
loan, and an inquiry into their value as security be relevant to the 
charge that a loan was a bad loan because insufficiently secured. But 
if, as charged in paragraphs 27 and 28, prohibited investments were 
made and carried on the books, their unauthorized character would be 
apparent and unconcealed irrespective of questions of their actual 
value. 

The character of investments of the assets of the bank in respect 
to their pecuniary value, as we hâve said, is a matter involving ques- 
tions of judgment and of opinion. It well may be inferred, from spé- 
cifie transactions alleged in the bill and from the shrinkage in value of 
many of the book assets, that errors of judgment and incautious man- 
agement, not amounting to fraudulent or criminal misapplication of 
funds of the bank, had a large share in bringing about the bank's 
failure. 

A further ground for stopping the running of the statute which the 
plaintiff asserts is that the bank continued under the control of those 
officers and directors who had participated . in making the bad loans 
and investments, and for this reason the bank ceased to be independ- 
ently represented. This contention does not seem to be based upon 
any direct allégations in the bill, but rather upon the language of dé- 
cisions in cases where the facts showed a full control by the wrong- 
doers during the limitation period. 

Assuming the truth of the charges of négligence of the directors, 
who retired from ail connection with the bank before the beginning 
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of the statutory period, can it also be assumed that they had knowl- 
edge,,or reasonable grounds to believe, that the directors and officers 
who succeeded them would be faithless in the performance of their 
duties, and would willfully violate their statutory or common-law 
duties? 

A négligent participation in making bad loans and investnients, a 
careless reliance upon the représentations or opinions of officers or 
other directors as to values, is by no means the same thing as joining 
in a conspiracy to defraud the bank. While it is true that a party to 
such a conspiracy, upon withdrawal without disclosing it, may bc held 
to hâve such knowledge of the probability of its continuance that his 
failure to disclose amounts to a concealment which stops the running 
of the statute, this is not the case where one merely participâtes in 
acts of conspirators without such knowledge of the conspiracy as 
makes him a party thereto. Négligent participation in acts of con- 
spirators by .one who is not cognizant of nor a party to the conspiracy 
affords no g-round for the application of the rule that concealment 
stops the running of the statute, unless the négligence is so gross as 
to amount to fraud of continuous subséquent opération. 

The directors who retired more than six or seven years before the 
filing of the bill left the bank in control of its officers and directors, 
and thus openly terminated ail control over the bank's afifairs. Many 
new directors came on the board who were not participants with them 
in the loans and other transactions with which thèse défendants are 
charged, and who were under continuing obligation as to renewals, 
and to inform themselves as to the condition of the bank. It appears 
by the bill that tliere was afterwards continuous activity by officers 
and directors in respect to the loans and other matters. Continuous 
reliance by any one upon the earlier statements of the bank's aiïairs 
preceding the withdrawal of thèse directors would hâve been extraor- 
dinary and not to be expected. 

It is well known, however, that the statement of assets is not wholly 
a statement of fact, but largely an appraisement or estimation of their 
worth at a particular time. 

If directors with whom thèse défendants were not in collusion re- 
mained in control and in possession of full information that thèse 
défendants had been négligent, there cannot be said to hâve been a 
concealment from those persons charged with the duty of investi- 
gation and of suing the retiring directors. This is recognized in the 
bill, especially in paragraph 37, and in paragraphs 96 and 116 of the 
amendments, in which liability is charged for négligence in the fail- 
ure to sue former directors. 

Furthermore, the argument assumes, what is not specifically charg- 
ed in the bill as a fact, that the directors. and officers who participated 
in thèse acts remained in such control as to exclude any independent 
représentation of the bank. But throughout the period from June, 
1906, to April 12, 1913, there were cashiers and assistant cashiers, as 
well as bookkeepers and other employés, whose duty it was to trans- 
act much of the bank's gênerai business, and who, with their records, 
were available as sources of information to bank examiners, new di- 
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rectcrs, officers of the bank, and others. They are not charged as 
défendants, or to hâve been in collusion with the défendants. 

From the bill it appears that there were always on the board- many 
directors, as well as cashiers and other officers, who are not charged 
with participation in the matters with which thèse défendants are 
charged. No control or influence by either of thèse respondents over 
them, nor any conspiracy with them, is alleged in the bill. 

Even if, after the défendants resigned, a majority of the old di- 
rectors remained on the board, it cannot be assumed that they acted as 
a unit in ail subséquent transactions, regardless of the views of the 
new directors. Furthermore, it was within the power of those direc- 
tors who were not of that majority to take action in case the majority 
were acting illegally or against the interests of the corporation. Di- 
rectors would hâve no less right than other stockholders under equity 
rule 27 (198 Fed. xxv, 115 C. C. A. xxv). Delaware & Hudscn Co. 
V. Albany & Susquehanna R. R. Co., 213 U. S. 435, 29 Sup. Ct. 540, 
53 L. Ed. 862 ; Doctor v. Harrington, 196 U. S. 579, 25 5up. Ct. 355, 
49 L. Ed. 606; Hopkins Fed. Equity Rules Annotated <2d Ed.) pp. 
172, 176; Hodges v. New England Screw Co., 1 R. I. 312, 53 Am. 
Dec. 624; Hazard v Durant, 11 R. I. 195. 

If not in collusion with them, concealment by the continuing direc- 
tors cannot be imputed to tliose directors who retired more than 
six years and six months before the filing of the bill. 

The only statute of limitations applicable is that of Rhode Island. 
McClaine v. Rankin, 197 U. S. 154, 25 Sup. Ct. 410, 49 L. Ed. 702. 
3 Ann. Cas. 500. General Laws of R. I., c. 284, §§ 3 and 7, pp. 1001, 
1002: 

"Seo. 3. ♦ * • AU actlonf? of the case except for words spoken and for 
Injuries to the person, ail actions of debt founded upon any contract without 
Bpecialty, • * • shall be commenced and sued wlthln six years next 
after the cause of action shall accrue, and not after." 

"Sec. 7. If any person, liable to an action by another, shall fraudulently, 
by actual misrepresentation, conceal from him the existence of the cause of 
such action, said cause of action shall be deemed to accrue against the person 
so liable therefor, at the time when the person entitled to sue thereon shall 
flrst dlscover Its existence." 

In Bâtes v. Preble, 151 U. S. 149, 14 Sup. Ct. 277, 38 h. Ed. 106. 
it was held that if the fraud is not secret in its nature, and such as 
cannot be readily ascertained, it is necessary to show some positive 
act of concealment by the défendant to take the case out of the stat- 
ute ; and the mère silence of the défendant, or his failure to inf orm 
plaintifï of the cause of action, does not so operate. 

In Reynolds v. Hennessy, 17 R. I. 169, 178, 23 Atl. 639, 641. the 
expression, "active additional fraud has prevented such discovery," 
is used. 

The plaintifï relies also ifpon reports made by thèse défendants, 
or with their knowledge, to the Comptroller of the Currency. The 
National Bank Act (Act June 3, 1864, c. 106, 13 Stat. 99) required 
not less than five of thèse reports during each year. as well as news- 
paper publication of thèse reports; and the Comptroller may require 
spécial reports in addition. Paragraph 189 of the bill states that in 
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each of the years 1909, 1910, 1911, and 1912 five of such reports were 
made, and in 1913 two. This shows that the reports upon which the 
plaintiff relies to sustain the contention that there was concealment 
by thèse défendants were ail superseded by many later reports, in the 
making of which thèse défendants had no part. 

The statements of assets by thèse défendants or by their authority, 
whether upon the boolcs of the bank or in reports to the Comptroller, 
if false by reason of overvaluation, cannot be regarded as continuons 
représentations adapted to conceal the condition of the bank through- 
out the entire period of the statute of limitations, or until a time with- 
in the period of the statute. 

As there is no allégation of any act by thèse directors subséquent 
to their retirement more than six years and six months before the 
date of the filing of the bill, or of the exercise by them of any control 
over the officers or directors in whose hands they left the bank, or 
who succeeded them, or of any act afïecting the independent action 
of examiners or the Comptroller, the plaintifï's contention that there 
was concealment by thèse défendants is not aided by any allégations 
of the subséquent misconduct of other officers or directors, but must 
rest upon two grounds : First, that they made fraudaient représenta- 
tions knowing them to be materially false-; and, second, that the 
fraud was in its nature secret. 

This does not except from the statute those claims of liability bas- 
ed merely upon négligence not amounting to fraud, or upon violation 
of the statutes in respect to excessive loans, or the character of in- 
vestments, etc. Fraud inhérent in the transactions, or in the state- 
ment of values, and secret and self-concealing, must be established to 
avoid the statute, in the absence of allégations of active, additional 
fraud by thèse défendants, preventing discovery. 

Assuming that the gênerai allégations that each director while in 
office knew of the uncertainty and worthlessness of the items com- 
plained of, and that, notwithstanding, the loans and investments were 
carried at their full value on the books of the bank, are applicable to 
ail items, both to those upon which there was a total loss and to those 
upon which there was a very substantial recovery, and that this 
amounts to a charge of actual fraud, I am unable to find any alléga- 
tions to justify a finding that the fraud was secret or self-concealing 
in its nature, since the overvaluation must hâve been discovered very 
early, in the ordinary course of the business of the bank, by its officers 
and directors and should hâve been discovered by examinations by the 
examiners. 

I am therefore of the opinion that as to the above-named défendants 
ail charges of négligence or breach of statutory duty not amounting 
to fraud are barred by chapter 284, § 3, of the General Laws of 
Rhode Island; and, if any of the allégations of the bill can be held 
to be sufficient to charge transactions amounting to actual fraud, that 
the statute also applies to thèse, since the bill fails to bring them with- 
in the exception stated in section 7 of chapter 284, relating to conceal- 
ment of the cause of action "fraudulently, by actiial misrepresen- 
tation." 
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The remaining défendants were ail directors during the period to 
•which the statute of limitations does not apply, and are each charged 
with breaches of common law and statutory duties during that 
period, including the failure to take action to recover upon transac- 
tions which occurred prior to, as well as within, the period of limi- 
tations. 

Upon the face of the bill, therefore, the défense of the statute of 
limitations does not, as in the case of the above-named retiring di- 
rectors, apply as a complète défense, although it may prove applicable 
in favor of some of them in respect to earlier items. But, owing 
to the allégations of négligence and breaches of duty in respect to the 
earlier items, it seems impossible, io the présent state of the case, to 
apply the statute to any of the transactions with which they are re- 
spectively charged. 

[7, 8] I am of the opinion that as amended the bill substantially com- 
plies with the requirements set forth in my former opinion. So far 
as that opinion approved the joinder in one bill of charges of stat- 
utory négligence and of common-law négligence, it seems to be con- 
firmed by the récent décision of the Suprême Court in Bowerman v. 
Hamner, 250 U. S. 504, 39 Sup. Ct. 549, 63 L. Ed. (June 9. 1919). 

The motions to dismisa of the défendants John J. Connly, Edwin A. 
Smith, Oscar Swanson, Arthur W. Dennis, Henry Fletcher, and D. 
Henry Wellman will be granted. 

The motion of the other défendants to dismiss and to strike out 
portions of the bill are each and ail denied, but without préjudice, 
by reason of such déniai, to the right of the défendants to reargue 
upon final hearing any points of law or f act going to the merits. 

Draft decrees may be presented accordingly. 



PLTJNKETT v. GULF KBFINING CO. et al. 

(District Court, N. D. Georgla. June 10, 1919.) 

No. 364. 

1. Masteb and Seevant <g=>311 — ^Peesonal Injtjet — Ijabilitt or Employé — 

NONFEASANCE. 

A corporate overseer's failure to give notice ot the false bottom of a 
tank held a mère nonfeasance, which did not render him llable for in- 
juries received by another employé when the bottom fell. 

2. Kemoval of Causes <S=>61 — Sepaeable Conteoveesy — Declakations. 

Where a nonresident corporate employer and a résident employé are 
joined as défendants, the employer may remove the case, if the déclara- 
tion States no cause of action against the Indlvidual défendant. 

3. Removai, of Causes ®=>36 — Diverse Citizenbhip — Impeopee Joindbb of 

Résident Employé and Nonkesident Cobpobate Employée. 

A déclaration in a servantes suit against his nonresident corporate em- 
ployer and a résident overseer for injuries by the falllng of the false bot- 
tom of a tank, charging that the injuries resulted from the overseer's fail- 
ure to notify plaintlff of the false bottom, held to state no cause of action 
against the overseer personally, sinee such failure was a mère no;ffeasance, 
and hls joinder did not prevent removai of cause. 

^E»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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At L,aw. Action by Andrew J. Plunkett against the Gulf Refining 
Company and H. L. Plunkett. On motion to remand to a state court, 
Denied. 

See, also, 259 Fed. 974. 

Hill & Adams, of Atlanta, Ga., for plaintiff. 

W. Carroll Latimer, of Atlanta, Ga., for défendants. 

NEWMAN, District Judge. This is a suit brought by the plaintiff 
against tlie défendants for an injury to tiie plaintiff caused in this way, 
according to the déclaration : 

The plaintiff was employed by the défendant the Gulf Refining Com- 
pany, and H. L. Plunkett was the superintendent of construction for 
this Company in the construction of a stable and garage in Fulton 
county, Ga., and as such officiai was the alter ego of the Gulf Refining 
Company, personally directing the work herein described, and through 
his négligence caused the injuries to the plaintiff. It seems that the 
plaintiff, a carpenter, was by direction engaged in other work, and was 
assisting in cleaning out a tank containing tar, which was to be used 
as a roof covering. The tank containing the tar was being cleaned, 
or attempted to be cleaned, by the plaintiff, under the direction of the 
défendants. The défendants ordered the plaintiff "to get a pièce of 
timber and prize said tank up, so it could be tilted on its edge or end, 
to clean the tar and dirt out of the tank, in order that another drum 
of tar might be prepared, which plaintiff did after great and strenuous 
effort, because said tank was too large, hot, and heavy to be easily 
handled by one man." The tank was defective, in that it had a false 
bottom, of which plaintiff did not know ; it being so placed that it did 
not come within his observation, and he had no knowledge of it, and 
the défendants failed to give him notice, or to warn him of the dan- 
ger of the false bottom, but instead ordered him to hurry and clean 
the tank. "After petitioner had turned said tank partly upon its side, 
and while using a shovel, under the direct orders of défendants, in 
cleaning the tar out of said tank, the false bottom or loose patch, a 
pièce of iron about eighteen inches wide and about three feet long, fell 
from the upper side of the bottom of the tank as it then stood down 
into the hot tar, and splashed said boiling tar several feet, causing a 
large quantity of it to strike petitioner, almost covering him from his 
breast to his feet, especially scalding, burning, and peoling the skin 
flesh," etc., describing severe injuries which he received from the hot 
tar, and great pain caused him thereby. 

The suit is a joint one against the Gulf Refining Company and H. L. 
Plunkett. The négligence complained of, and specifically set out in 
certain paragraphs of section 10 of the pétition, is as f oUows : 

(a) "That the défendants failed and refused to funiish petitioner a safe 
place to work," etc. ; that paragraph applying especially, of course, to the 
défendant company, whose duty it was to furnish him a safe place to work. 

(b) "That défendants rented and caused to be used a defective boiler, tank, 
or vat, knowlng that it was insufficient and defective and dangerous." This 
also, of couise, refers to the défendant company. 

(c) "That défendants ordered petitioner to use a broken and defective boiler 
and failed to notify him of the danger he was in." 
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(d) "That défendants were wantonly and wUlfuUy négligent In their order 
to petitloner to hasten and to do work he was doing at the time he was lu- 
jureà, as he was directed, with the boiler in tbe condition it was in, wliicli con- 
dition was known to défendants ;" and 

(e) "Ttiat défendants were négligent in their fallure to furnish petitioner 
good and sufficient help to do the work required of him at the time of saia 
injury." 

The défendant Gulf Refining Company is a nonresident corporation 
and H. L. Plunkett is a citizen and résident of the Northern district of 
Georgia, where the plaintifï is also a citizen and résident. The dé- 
fendants hâve removed the case to this court, and the only reason it 
is' not removable is that the défendant H. L. Plunkett is a citizen and 
résident of this district, thereby causing the case to lack the requisite 
diversity of citizenship. 

Thè claim for the défendant contesting the motion to remand is that 
there is no cause of action set forth against the défendant H. L. Plun- 
kett, he being guilty, at the most, of nonfeasance, and not of mis- 
feasance, such as would make him liable jointly with the Gulf Refining 
Company, he being an employé, and not liable, it is contended, under 
the authorities, for mère nonfeasance while acting as an employé of 
the Company. The question is, of course, whether or not plaintiiï's 
déclaration charges him with such misfeasance as would make him lia- 
ble to the plaintiff for damages for the injuries received while in the 
employ of the Gulf Refining Company, for which company he, H. L. 
Plunkett, was acting as a superintendent of construction. 

The claim is made that H. L. Phmkett was joined with the Gulf 
Refining Company as a défendant for the purpose of preventing the 
removal of the case to this court. Where an individual défendant, liv- 
ing in the same state and district as the plaintiff, is joined as a défend- 
ant with a corporation for which he was working, against which a suit 
for damages for injuries received is brought, and the joinder of the 
individual défendant is for the purpose of defeating the removal of the 
cause to the United States court, the case will be retained and the mo- 
tion to remand the case denied. Wecker v. National Enameling & 
Stamping Co., 204 U. S. 176, 27 Sup. Ct. 184, 51. L. Ed. 430, 9 Ann. 
Cas. 757. In this case it is said by Mr. Justice Day : 

"It is contended that this case should hâve been remanded upon the au- 
thority of Alabama Great Southern Railway Co. v. Thompson, 200 U. S. 206 
[26 Sup. Ct. 161, 50 L. Ed. 441, 4 Ann. Cas. 1147], decided at the last term of 
this court. In that case it was held that upon a question of removal, where a 
plaintiff, in good faith, prosecuted his suit upon a joint cause of action, and 
the removal was sought when the complaint was the only pleadlng in the case, 
the action as thereib stated was the test of removability, and if that was joint 
in character, and there was no showing of a want of good faith of the plain- 
tiff, no separable controversy was presented with a nonresident defeuaant, 
joined with a citizen of the state ; in other words, if the plaintiff had, in good 
icaith, elected to make a joint cause of action, the question of proper joinder 
is not to be tried in the removal proceedlngs, and that, however that might 
tum out upon the merlts, for the purpose of removal the case must be hela to 
be that which the plaintiff has stated in settlng forth his cause of action." 

After discussing, in the opinion, the case as there presented, and 
as to whether or not the individual who was joined with the défendant 
corporation was joined only for the purpose of defeating the jurisdic- 
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tion of the United States court, without any real cause of action against 
him, and determining that the facts showed his true relation to the 
corporation was not such as the plaintiff alleged, the court concludes by 
saying : 

"Wbile the plaintiff, In good falth, may proceed in the state coui-ts upon a 
cause of action which h^ allèges to be joint, It is equally true that the fédéral 
courts should not sanction devlces intended to prevent a removal to a fédéral 
court where one has that rlght, and should he equally vigilant to protect the 
right to proceed in the fédéral court as to permit the state courts, in proper 
cases, to retain their own jurlsdiction." 

Hère some testimony was introduced by both the plaintiff and the 
défendant upon the question of whether the plaintiff had stated that 
the purpose of suing H. L. Plunkett was to defeat a removal to the 
United States court. This évidence was contradictory, and while H. L. 
Plunkett did testify that his brother stated to him that he wanted to 
prevent the removal, or to quote directly, "He said, 'I am not suing 
you alone,' he says, 'I hâve to bring it in to keep it away from some 
sort of court,' I don't know what kind of a court," and after having 
his memory refreshed, stated that he said "fédéral court or United 
States court," the plaintiff denied this conversation, and stated that 
ail he asked the défendant H. L. Plunkett (who was his brother) to do 
was to acknowledge service in Atlanta in order to prevent the expense 
of having him served at his home in De Kalb county. 

I doubt if this testimony, being conflicting, is sufïicient to justify a 
déniai of the motion to remand. If H. L. Plunkett's testimony is to be 
taken as true, and plaintiff did state that he joined the défendant Plun- 
kett in the suit to prevent a removal of the case to this court, it would, 
of course, be a fraudulent joinder; but, if the testimony of the plain- 
tiff is to be believed, he brought the suit against him, although he was 
his brother, in good faith, expecting to recover from him. If this was 
ail there was in the case on the question of removal, I should feel 
doubtful about my duty. 

[1-3] Whether or not any cause of action is stated as against the 
défendant Plunkett présents a différent question, however, based en- 
tirely upon the facts as stated in pîaintiff's pétition. Taking this déc- 
laration altogether, the only possible wrong that can be charged to the 
défendant Plunkett is that, knowing the tar tank to hâve a false bottom, 
he failed to give the plaintiff notice thereof. The only thing, accord- 
ing to the déclaration, which caused injury to the plaintiff, was the 
falling of the false bottom into the tar, causing it to splash on the plain- 
tiff, severely burning him. »The mère hurrying of the plaintiff to do 
the work, or failing to furnish him additional help, does not appear, 
from the déclaration, to hâve had anything to do with causing his in- 
juries. There is nothing alleged to show that additional help, or time, 
would hâve prevented this false bottom from falling. What caused 
his injuries, clearly, from the pétition, was a part of the bottom of the 
tank, or "false bottom," as it is called in the pétition, falling into the 
hot tar, thereby splashing it on him. The most that the défendant 
Plunkett could be responsible for is for not telling the plaintiff of this 
false bottom and that it was likely to fall, and that is clearly non- 
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feasance. And it is well settled, I think, by the authorities, that for 
mère non feasance an employé of a corporation will net be liable to a 
third person for injuries received. 

An interesting authority on this subject is the case of Floyt v. Shen- 
ango Furnace Co. et al. (C. C.) 186 Fed. 539, decided by Judge Amidon 
in the District Court of Minnesota, and especially the authorities cited 
in the opinion. In the case of Clark v. Chicago, R. I. & P. Ry. Co. (D. 
C.) 194 Fed. 505, Judge Van Valkenbiargh, in the District Court for 
Missouri, while, on the facts in that case, granting the motion to re- 
mand a removed case, states this in the opinion : 

"It must be conceded that a fraudulent joinder, made to defeat the fédéral 
jurisdiction, will not, if establlshed, be permltted to accomplish Its purpose; 
and the court, upon sufficient application, wlU look behlnd mère Ingenultj ot 
pleading, to the extent even of scrutinizing the facts alleged upon which the 
propriety of the joinder is asserted. In such cases the true rule Is that the 
fédéral court upon a proper pétition for removal may examine into the merits 
sufficiently to détermine whether the allégations by reason of wliich a résident 
défendant may be joined in a state court are fraudulently and fictltiously made 
for the purpose of preventing removal. More than that, it- is its duty to make 
such examination. It is undoubtedly true that the mère fact that the joinaer 
was made for the obvious or admitted purpose of defeatlng the jurisdiction of 
the national courts will not suffiee to confer the jurisdiction upon them, pro- 
vided a cause of action exists against the résident défendant joined. Good 
faith must attend the joinder. It will not be exacted that the action must ul- 
timately succeed, but there must be reasonable ground from the exlsting 
State of laws and facts to belleve that the cause of action has merlt ; and it 
must be stated in good faith. The fraud hère under considération is simpiy 
a purpose to deny to the nonresldent défendant the right of havlng his case 
tried in the jurisdiction to which he would otlierwise be entitled by the un- 
warranted joinder as a codefendant of one against whom the plftintifC knows, 
or has sufficient reason in law to know, he lias no légal ground for suit. Thl3 
may appear upon the face of the pleading, or it may be skillfuUy concealed by 
allégations that are untrue and unjustified. The duty of this court is the 
same in either case, except that the Intter involves inqulry Into the facts stated, 
while the former does not. It Is well settled that when it is disclosed, either 
upon the face of the complalnt or in a showing by affidavlt, or by oral testl- 
mony taken upon plea, that the plalntlff has no cause of action against the 
employé who is made défendant, the cause Is removable by the other de- 
fendant if the proper diversity of clti^enship exists between that défendant and 
the plaintifC" — citing Marach v. Columbla Cox Co. (C. C.) 179 Fed. 412; 
Lockard v. St. Louis & San Francisco R. R. Co. (C. C.) 167 Fed. 675 ; Chicago, 
R. I. & P. Ry. Co. V. Stepp (O. C.) 151 Fed. 908 ; Floyt v. Shenango Furnace 
Co. (C. C.) 186 Fed. 539. 

Under the authorities I think it is perfectly clear that, if a défendant 
is charged with something for which he is not liable under the law, in 
other words, if no case in law is made against him, in the déclaration, 
where he is joined with his employer, whether honestly or not, the re- 
moving défendant, the employer in this case, will havé the right of re- 
moval; the citizenship and résidence justifying it as to it. It stands 
as if it were a suit against the défendant against whom a cause of ac- 
tion is stated. 

While it is unnecessary for me to décide in this case whether a cause 
of action is stated against the corporation, the Gulf Refining Company, 
I am compelled to hold that there is no cause of action stated against 
the défendant Plunkett. An important case, directly in point hère, is 
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that of Macutis v. Cudahy Packing Co. et al. (D. C.) 203 Fed. 291, de- 
cided by Judge T. C. Munger, in the District Court for Nebraska. 
The décision by Judge Munger is brief, and is as foUows: 

"Thls cause wa& begun in the s ta te court, and removed to this court, on 
pétition of the défendant Cudahy Packing Company, showing diversity of 
citizenship between plaintifC and itself. The case is now presented upon a 
motion to remand. The plaintifE was an employé of the Packing Company, 
engaged in work about carcasses of beeves, and was Injured by the fall of a 
carcass upon him. He allèges that it was the duty of the Packing Company's 
foreman, who ia the other défendant, to repair and maintain in safe condition 
the appliances from which the carcass was suspended, and that it was the 
duty of the défendants to furnish and maintain safe appliances, and that de- 
fendants negligently allowed the appliances to be worn, defeetive, and unsafe. 
and, as a resuit of such condition, his Injuries occurred. In thls there is no 
allégation of facts showing a neglected duty of the foreman to the plaintllï. 
At most, the allégation charges no more than nonfeasance — mère omission on 
the part of the foreman to perform the master's duty as to inspection and 
repairs. For this the foreman is not Uable to the plaintiflf. Mechem on 
Agency, §§ 569, 572, 573 ; Kelly v. Chicago & A. Ry. Co. et al. (C. O.) 122 Fed. 
2S6-2S9 ; Floyt v. Shenango Fumace Co. et al. (C. 0.) 186 Fed. 539, 540 ; Clark 
V. Chicago, R. I. & P. Ry. Co. et al.^ (D. C.) 194 Fed. 505-514. The consensus 
of judicial opinion is such that this cannot be sald to be a fairly debatable 
question, as is the joint liabillty of master and servant for the servant's mis- 
feasance. As the plaintiff's pétition discloses no cause of action against the 
défendant employé, nor any reasonable basls for joining him as a party de- 
fendant, it must be held that the controversy is whoUy between the plaintifl 
and the removing défendant. Wecker v. National Enameling & Stamping Co., 
204 U. S. 176-185, 27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757. 

"The motion to remand will be overruled." 

A décision by Judge Cochran, District Judge for the Eastern Dis- 
trict of Kentucky, in McAUister v. Chesapeake & Ohio Railway Co. 
et al., 198 Fed. 660, gives a very elaborate discussion of the question 
involved hère. Différent facts were involved in that case, but décisions 
where suits for torts were brought against nonresident employers and 
an employé or employés, who were résidents of the district, joined as 
défendants, are cited and discussed. This opinion goes thoroughly 
into the whole matter, and Judge Cochran holds the case then before 
the court to be removable, and declined to remand it, and I think the 
effect of his ruling is against the right of the plaintiff in this case to 
remand. 

The Suprême Court of Georgia, in Southern Railway Co. v. Grizzle, 
124 Ga. 735, 53 S. E. 244, 110 Am. St. Rep. 191, by Judge Cobb, in 
his opinion, said: 

"An agent is not ordinarily Uable to thlrd persons for mère nonfeasance" — 
citing Kimbrough v. Boswell, 119 Ga. 201, 45 S. E. 977. 

In that case there was a suit against the railroad company and one 
O'Neal, who was the engineer in charge of the train which killed the 
husband of the plaintifï. It was held in that case, by the Suprême 
Court, that the case was not removable, and the action of the state 
court in declining to remove it was afifîrmed, but the facts were so 
différent from this case that I do not think the reasoning of the court 
as to the liability of the résident défendant is applicable hère. 

The whole of this matter résolves itself into this: In a case like 
this, where a résident employé is joined with a nonresident employer 
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as a défendant in a suit for damages, and no cause of action îs stated 
against the résident défendant, it will be treated by the court as a case 
only against the employer, the nonresident of the state, for the purpose 
of jurisdiction. Where nonfeasance only is charged against the rési- 
dent employé, no case is stated against him, because an employé is not 
liable to a third party, as I hâve stated, for mère nonfeasance in con- 
nection with some duty he owes to his employer. 

In this case I am unable to escape the conclusion that, applying that 
rule hère, no case is made against the défendant Plunkett, and it stands 
as a case between the plaintifï Plunkett and the nonresident corpora- 
tion, which is sufficient to remove it to this court, the other requisites 
existing. 

The order to remand must be denied. 
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(District Court, N. D. Georgla. July 2, 1019.) » 

Ko. 141. 

Removai, of Oattses <g==>61 — Sepababt,e Contbovbrsy — Pétition. 

A servant's pétition against his nonresident employer and employer'a 
résident superintendent for personal injuries inflicted by a falllng timner 
while he was worklng under the superintendent's directions held to state 
a joint cause of action, precluding removal to a fédéral District Court on 
grouiid that pétition stated no cause of action against the résident super- 
intendent, because charging him merely with nonfeasance. 

At Law. Action by Andrew J. Plunkett against the Gulf Refining 
Company and H. L. Plunkett. On motion to remand to state court. 
Motion granted. 

See, also, 259 Fed. 968. 

Andrew J. Plunkett flled his suit In the clty court of JefCerson county 
against the Gulf Eeflning Company, a nonresident of this district, and H. h. 
Plunkett, a résident of this district, which was reinoved to this court upon the 
ground of diverslty of citizenship, It being claimed that no cause of action was 
stated as against H. L. Plunkett, and is now heard on a motion to remand. 
The allégations of the pétition are: 

That on or about the 16th day of March, 1917, and about 5 :20 o'clock in the 
aftemoon of said date, while petltioner was engaged In performing the dutles 
required of him by tlie défendants as a carpenter, and was working on a wagon 
shed for the Gulf Eeflning Company, he was seriously, painfuUy, and per- 
manently in.fured, without fauit on his part, by being struck on the head by 
a pièce of falllng timber, which fell upon petitloner wholly because of de- 
fendants' négligence. That at the time petltioner was injured four posts, six 
by six inches and about sixteen feet long, had been set in holes in the ground, 
In a square about twenty feet on each side, which had been braced sufficlently 
to keep them from falllng over, and also tied togetlier by cross beams or braces. 
That the crew doing the work had started to true the posts, uslng level and 
plumb, after which concrète was to be poured luto the holes around the 
posts to hold them Ih place. That H. D. Plunkett, who was superintendent of 
construction for the Gulf Refining Company, was then standing a few feet 
away, sighting the posts with his eye, to plumb them, and was giving orders 
to the men at work. 

^ssFo; other cases see same toplc & KEY-NUMBER in ail Key-Numbered DIgesta & Indexes 
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That petitioner was sittlng on a pile of lumber a few feet away, and just 
before the brace was thrown and struck him sald H. Tj. Plunkett, superlntend- 
ent of the .iob for the Gulf Keflnliig Company, ordeved petitioner to nail 
some tlmbers on one of the posts to be used as a ladder In golng up sald 
post. That tbe brace which fell upon petitioner waa one by six incties and 
about eigliteea or twenty feet long, which had been nailed at the bottom to a 
pile of lumber near by and at the top to one of sald posts ; but said H. L. 
Plunkett had just had the top end of said brace knocked loose near the top ot 
said post to ad just said post, and well knew, when he ordered petitioner to 
go under said brace and nail strips of tlmber to sald post, that it would fall 
on any one working under it. That said H. L. Plunkett, one of the défend- 
ants, and the altcr ego of the other défendant hereln, failed to tell petitioner 
that the top of said brace had been kuocked loose and was only restlng agalnst 
the top of said post. That petitioner, prior to the time of his injury, had not 
been working under or around said brace, had had no opportunity to know 
that the top of said brace had been knocked loose, and no reason to believe 
that H. L. Plunkett hud negllgently ordered hlra under a loose timber whlcli 
would fall on hlm. That when injured petitioner was in a stooplng position, 
hls head on the right side of the six-inch post to which he was nailing strips 
and to the lef t of a brace to his right, so that when his head was struck on the 
left top side by the falling tlmber, it drove the right side of hls head agalnst 
the brace to his right, crushing the sutures of the skull, and producing the in- 
juries herein shown. 

That in compliance wlth the direct command of hls master, sald défendant, 
and after his master had assured him that there was no danger, that none of 
the pièces of tlmber would be permitted to fall upon him, petitioner returneû 
to his work of nailing on planks or ladder rounds, and was Injured as herein 
shown. That petitioner was at his post of duty, doing the work that he was 
hired to do, and as he was commanded to do, when he was struck on the head 
by a pièce of falling tiinber, without notice of the danger, and without warnlng 
from any one, and almost imniediately after he had been assured by his master 
that no pièce ht timber would be permitted to fall. 

Hill & Adams, of Atlanta, Ga., for plaintiff. 

W. CarroU Latimer, of Atlanta, Ga., for défendants. 

NEWMAN, District Judge (after stating the facts as above), This 
is a case removed to this court from the city court of Jefferson. It 
is a suit for damages for injuries claimed to hâve been sustained by the 
plaintiflf while at work as an employé of the Gulf Refining Com- 
pany. The suit is against the Gulf Refining Company and H. L. 
Plunkett, who was an overseer and alleged to hâve been the alter ego 
of the Gulf Refining Company, and is now heard on a motion to re- 
mand to the state court. The claim for the défendant is that there is 
no case stated against the individual défendant, H. L,. Plunkett; the 
suit being brought as a joint action against both the Gulf Refining 
Company and H. L. Plunkett, the employé. The Gulf Refining Com- 
pany is a nonresident corporation, and H. L. Plunkett is a citizen 
and résident of this judicial district, the Northern district of Georgia. 

The pétition for removal sets out: 

"That there is no liabillty set out In sald pétition against H. L. Plunkett, 
who is also inade a défendant In said cause, and who is a résident of the 
State of Georgia ; that said pétition sets out no cause of action against tne 
said H- L. Plunkett, and it manlfestly appears that he is fraudulently Joined 
as défendant to prevent this défendant from removlng said cause to the 
fédéral court. Therefore as to the said H. L. Plunl^ett there Is no cause of 
action stated In said pétition, so that it îs a controversy between the said A. 
J. Plunkett, a résident of the state of Georgia, as plaintiff, and your petitioner, 
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the Gulf Keflning Company, a nonresident of the stat© of Georgla, as clo- 
fendant." 

The sole question discussed on the motion to remand, which has 
been heard, is whether there was a cause of action stated in the pé- 
tition in the state court against H. L. Plunkett. The défendant H. 
L. Plunkett claims that he is simply charged with nonfeasance, and 
under the authorities he is not liable to a third party for nonfeasance 
in the performance of the duties devolving upon him as superinten- 
dent or foreman for the défendant company; for that he would be 
liable only to his employer. 

There is a claim hère of res adjudicata on account of a former 
case in this court, and a motion to dismiss on the ground that no 
cause of action is set out against either défendant; but it is agreed 
that that is not for hearing hère now, the sole question being one of 
jurisdiction. If the other question was involved — that is, gênerai lia- 
bility of either défendant — it would make a différent question, and 
so far as the question of res adjudicata is involved the same would be 
true, and so might lead to a différent resuit in determining the case 
from that which I shall state. 

While it is not at ail clear that a cause of action is set out against 
H. L. Plunkett — imperfectly, I think, but, so far as a cause of action 
is stated at ail, it is a joint cause of action against both of the de- 
fendants, and is sufficient to justify it being considered as a joint 
cause of action. While, as I hâve stated, it is probably imperfectly 
stated, it is not so imperfect as to justify a holding that no cause o£ 
action at ail is set out against the défendant Plunkett. 

It is claimed that this case is controlled by what was decided in 
what we called "the Tar Kèttle Case," 259 Fed. 968, recently decided 
in this court, which was a case by the same plaintiff against the same 
défendants, and in which it was held that no cause of action was set 
out against the défendant Plunkett ; but I do not think so. 

Conseqiiently I think the case was nonremovable, and should be re- 
manded to the state court, from which it was removed; and it is so 
ordered. 



In re A. B. SAVAGE BAKING CO. 
(District Court, D. New Jersey. June 28, 1919.) 

1. Sales ®=>472(2) — Conditional Sales— Recokd— Notice. 

The registry Is notice of no otlier facts than those appearing on the 
record ; so, an Instrument as recorded evidenclng an absolute sale, there 
is no notice therefrom, aetual or construetive, of the conditional sale 
arising from words omitted from the record by the reglster. 

2. Sales <©=>472(2) — Conditional Sales— Recobd— Notice— Grammatical Eb- 

BOE. 

The recordlng of an Instrument Is not invalldated because of the gram- 
matical error. In the certiflcate of proof requlred by Act N. J. June 14, 
1898 (P. L. p. 678) § 22, as amended by Act March 17, 1916 (P. L. p. 299), 
of the exécution thereof by a corporation by Its président, in using the 
Word "his" in place of "Its," referring to the corporation. 

^ssFor other cases 8ee same topic & KEST-NUMBSR in ail Key-Numbereâ Digests & Indexe* 
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8. Sales <S=»272(2) — Conditional Sales— Recoed— Notice— Statctory Pbooï 

OF iNSTBtTMBNT. 

Where an Instrument has no subserlblng witness, though Act N. J. June 
14, 1898 (P. L. p. 678) § 22, as atnended by Act March 17, 1916 (P. L. p. 299), 
requires proof of it by a subscriblng witness, and certlflcate of the 
proof, record of It Is a nullity, and net notice, notwltbstanding the person 
purporting to make proof in bis affidavit swears he was a subscriblng 
witness. 

4. Bankkuptct ^=3184(2) — ^Tkustee— Rights— Unbecobded Conditional 
Sale. 

Under Act N. J. May 9, 1889 (P. L. p. 421), as amended by Act March 14, 
1895 (P. L. p. 302), unrecorded conditional sale contract is void agalnst 
Judgment creditors of buyer, and so against bis trustée in bankruptcy; 
he under Bankruptcy Act 1898, § 47, as amended in 1910 (Comp. St. § 
9631), standing In position of a judgment creditor. 

6. FixTUBES i®=»20 — Real Estate Moetgagee and Selleb of Chattels. 

Ovens permanently annexed to the freeliold, covered by a real estate 
mortgage, some time before the mortgage was placed thereon, are fix- 
tures, and subject to the mortgage; the mortgagee not liaving had no- 
tice of the conditional sale of the ovens to the landowner. 

In Bankruptcy. In the matter of the A. E. Savage Baking Company, 
bankrupt. On review of order of référée affecting property covered 
by two conditional sales agreements. Pétition dismissed. 

Bilder & Bilder, of Newark, N. J., for trustée in bankruptcy. 

McDermott & Enright, of Jersey City, N. J., for Werner & Pfleider- 
er Co., Inc. 

James F. Fielder, of Jersey City, N. J., for Trust Company of New 
Jersey. 

James R. Bowen, of Jersey City, N. J., for Anna L. Shea. 

DAVIS, District Judge. On November 9, 1914, the Werner & 
Pfleiderer Company, Ipcorporated, entered into two conditional sales 
agreements with the bankrupt in the above-entitled cause. One of the 
agreements was for one two-pocket divider and one revolving proofer, 
and the other agreement was for two deck steam-pipe draw-plate 
ovens. Both of thèse agreements were received in the office of the 
register of Hudson county for recording, on May 14, 1915. The 
price of the dividpr and proofer was $973, and the terms of payment 
were "$200.00 per month payments to start after ovens hâve been 
paid for." The price of the ovens was $4,600, and the terms of pay- 
ment were, "$200.00 on receipt of iron material per month." Both 
instruments provided for interest at 6 per cent. The company did not 
pay for said articles, and there is due the Werner & Pfleiderer Com- 
pany, Incorporated, at this time on the divider and proofer, $1,165.17, 
and on the ovens $5,500.67. 

On the face of the agreement, covering the divider and proofer, is 
printed in small type, near the top of the page, in red ink, the follow- 
ing: 

"Terms and conditions printed on the reverse side of this sheet are to be 
understood as constituting a part of this proposai." 

gssFor other cases aee same toplo & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
259 F.— 62 
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In recording the face (which alone was recorded) of the instrument, 
the register did not record the above-quoted words printed in red ink. 
The terms and conditions on the reverse side of the sheet were printed 
in very sraall type, and one of them was as f ollows : 

"Machlnery and ovens remain our property and subject to our order untU 
paid for in full; payments ou aecount and promlssory notes until paid In 
full do not divest or impair our tltle." 

But none of thèse, as above stated, were recorded. 

The agreement in form, upon its face, is an ordinary proposai or 
offer of sale. At the bottom of the page is a provision for acceptance, 
and in this particular instance, the proposai was, "Accepted by the A. 
E. Savage Baking Co., Albert E. Savage, Près." 

In the second agreement, or proposai, there is a réservation of title 
in the vendor on the face of the instrument as f ollows : 

"Ovens remain our property and subject to our order until paid for In full ; 
payments on aecount and promlssory notes until paid In full do not divest 
or Impair our title." 

This instrument was recorded in the register's office of Hudson 
county in the proper place for recording conditional sales. The cer- 
tificate of the commissioner of deeds, before whom the agreement was 
proved, is as f ollows : 
"State of New Jersey, County of Hudson — ss. : 

"Be it remembered that on this 14th day of May, 1915, before me person- 

ally W. J. Travls of full âge who being by me duly sworn on h oath 

says tliat he saw the within named A. E. Savage Balîing Co., Albert E. Sav- 
age, Près., sign, seal and deliver the within Instrument as hls voluntary act 
and deed and that déponent at the same time slgned the same as subscribing 
witness. W. J. Travls. 

"Sworn and subscribed before me at J. City the day and year aforesald. 

"John F. Salmon, Commissioner of Deeds of N. J." 

The said baking company, the bankrupt,* owned two tracts of land 
on Griffith street in Jersey City. On one of thèse was erected a bak- 
ing establishment in which was located the property enumerated in 
the said two conditional sales agreemeiits. On the real estate, on 
which the baking establishment was located, the bankrupt on July 18, 
1916, executed a mortgage to the Trust Company of New Jersey, and 
on July 25, 1916, the bankrupt executed a second mortgage to Anna 
L. Shea covering the same property. On June 5, 1918, George P. 
Reuter recbvered a judgment in the Suprême Court of New Jersey for 
$1,072.58. On July 6, 1918, the Corby Company recovered a judg- 
ment in the same court for $2,263.13. Execution was issued on thèse 
judgments on the property of the bankrupt. On October 28, 1918, the 
A. E. Savage Baking Company was acljudicated a bankrupt. The 
question has arisen as to whether certain property located in and about 
the bakery was real or chattel property. Included in this property are 
those articles enumerated in the conditional sales agreement of the 
Werner and Pfieiderer Company, Incorporated. 

Upon pétition of the trustée in bankruptcy for the sale of the prop- 
erty of the said bankrupt, including the said divider, proofer, and 
ovens, free and clear of ail liens including the lien claimed by the 
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petitioner, the Werner & Pfleiderer Company, Incorporated, the référée 
reached the conclusion that the said agreements were void as against 
the trustée and the judgment creditors, and that the said ovens had 
become annexed to the realty in such way as to make them fixtures, 
and entered an order upon his conclusions. To this order, the Werner 
& Pfleiderer Company, Incorporated, petitioner herein, filed the fol- 
lowing exceptions: 

"(1) It adjudges that the property deseribed In the conditional sales agree- 
ments aforesaid, held by Werner & Pfleiderer Company, do not constitute any 
lien or incumbrance upon the articles therein deseribed, and that the sales 
of the articles therein deseribed are absolute. 

"(2) The référée fouud as a matter of law that the said agreements were 
not properly executed, acknowledged, and recorded. 

"(3) The référée lound as a matter of law that the recording of said agree- 
ments do not constitute constructlve notice to the subséquent mortgagees and 
judgment creditors and the- trustée in bankruptcy aforesaid. 

"(4) The référée found as a matter of law that the ovens deseribed in the 
Werner & Pfleiderer agreements, and known as lots 47 and 48, constituted 
part of the real estate in spite of the conditional sales agreements aforesaid. 

"(5) There Is no affirmative proof by the othér parties hereki that they had 
no notice of the Werner & Pfleiderer agreements. 

"(6) The référée held as a matter of law that the Werner & Pfleiderer agree- 
ment, recorded tn Book 346 of Chattel Mortgages, page 349, eoverlng the divld- 
er and revolving proofer, Is vold because the register omltted to record the 
provision as to rétention of title, though such provision was actually contained 
in said agreement. 

"(7) The référée refused to sell the property deseribed In the Werner & 
Pfleiderer agreements separately from the rest of the property and keep a 
separate account as to it. 

"(8) The référée refused to sell the property deseribed In the Werner & 
Pfleiderer agreements for an upset prlce." 

The trustée and others claim that the conditional sales agreements 
are void as against the trustée and the judgment creditors because they 
were not recorded in accordance with section 22 of "an act respecting 
conveyances" (Revisions of 1898, as amended by the L,aws of 1916, 
P. L. 1916, p. 299). 

[ 1 ] They contend that the recording was a nullity because in the 
instrument covering the divider and proofer there was no hint that 
the title remained in the vendor. From the record, a certified copy of 
which I hâve before me, the transaction would appear to be an abso- 
lute sale. The mortgagees, trustée, and judgment creditors hâve a right 
to rely upon the record and assume that it is correct and complète. The 
registry is notice of no other facts than those that appear -upon the 
record. Kellogg v. Randolph, 71 N. J. Eq. 127, 63 Atl. 753. This 
agreement, therefore, is not notice, constructive or actual, to any one 
of the réservation of title in the vendors. 

[2] They further object to the acknowledgment and registration of 
both of thèse agreements, and déclare that they are a nullity, because : 
(1) The certificates do not show that the affiant knew the corporate 
seal of the company; (2) that no corporate seal was affixed to the in- 
struments; (3) that the words "his voluntary act and deed" refer to 
W. J. Travis, and not to the A. E. Savage Baking Company as the 
statute requires. The statute requires that the instrument "shall be 
proved, by one or more of the subscribing witnesses to it, * * * 
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that such party signed, sealed and delïvered it as hîs voluntary act and 
deed, before any one of the above-named ofHcers, * * * and 
* * * a certificate of such proof signed by such officer shall be 
written upon, or * .* * annexed to such deed or instrument." 
The Word "his" in the certificate should doubtless be "its" voluntary 
act and deed, referring to the A. E. Savage Baking Company. That, 
however, is a grammatical error and should not invalidate the recording. 

[3] The objection that the instrument was not proved by a subscrib- 
ing witness is more serious. The instrument itself shows that W. J. 
Travis was the agent of the Werner & Pfleiderer Company, Incorpo- 
rated, for the proposai is made to the A. E. Savage Baking Company, 
by "Werner & Pfleiderer Co., Inc., per W. J. Travis." There was 
no subscribing witness to the exécution of the paper. Consequently, 
when W. J. Travis swears that he was a "subscribing witness," his 
affidavit is not in accordance with the facts. He was a witness, but 
not a subscribing witness, as the statute requires. This record was 
therefore a nuUity and not notice, actual or constructive, to any one. 
Spielmann v. Kliest, 36 N. J. Eq. 199; Longley v. Sperry, 72 N. J. 
Eq. 537, 66 Atl. 1062 ; Vanaman v. Pliehr et al., 75 N. J. Eq. 88, 
71 Atl. 692. Thèse two instruments, therefore, as to judgment credi- 
tors stand just as though they had never been recorded. 

[4] The Conditional Sales Act of 1889 (P. L. 1889, p. 421), as 
amended by the Act of 1895 (P. L. 1895, p. 302), which was in force 
at the time thèse sales were made, as evidenced by the agreements in 
question, provides : 

"That In every contract for the conditional sale of goods and chattels here- 
after made, which shall be accompanied by an actual delivery and be fol- 
lowed by an actual, and continued change of possession of the things eontraeted 
to be sold, ail conditions and réservations which provide that the ownership of 
such goods and chattels is to remain in the person so contracting to sell 
the saœe, or other person than the one so contracting to buy them, untii 
said goods and chattels are paid for, or untll the occurring of any future 
event or contingency, shall be absolutely void as against the judgment cred- 
itors of the person so contracting to buy the same, and subséquent purchas- 
ers and mortgagees thereof in good faith, and as to them the sale shall be 
deemed absolute, unless such contract for sale with such conditions and 
réservations therein be recorded as directed in the succeeding section of this 
act." 

Thèse instruments, being unrecorded, are absolutely void as against 
judgment credi tors. Section 47 of the Bankruptcy Act July 1, 1898. 
c. 541, 30 Stat. 557, as amended by Act June 25, 1910, c. 412, § 8, 36 
Stat. 840 (Comp. St. § 9631), provides: 

"That trustées shall • • • coUect and reduee to money the property of 
the estate for which they are trustées, under the direction of the court, and 
close up the estate as expedltiously as is compatible with the best interests 
of the parties in interest ; and such trustées, as to ail property In the custody 
or coming into the custody of the bankruptcy court, shall be deemed vested 
with ail the rights, remédies, and powers of a créditer holding a lien by légal 
or équitable proceedlngs thereon; and also, as to ail property not In the 
custody of the bankruptcy court, shall be deemed vested with ail the rights, 
remédies, and powers of a judgment créditer holding an exécution duly re- 
turned unsatisfled." 
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The trustée, therefore, as to the property in the custody of the 
bankruptcy court is vested with the rights, remédies, and powers of 
a créditer holding a Hen by légal or équitable proceedings and stands 
in the position of a judgment créditer. In re Gehris-Herbine Co. (D. 
C.) 188 Fed. 502, 26 Am. Bankr. Rep. 470; In re O'Brien (D. C.) 215 
Fed. 129, 32 Am. Bankr. Rep. 347; Potter Mfg. Co. v. Arthur, 220 
Fed. 843, 136 C. C. A. 589, Ann. Cas. 1916A, 1268, 34 Am. Bankr. 
Rep. 75 ; In re Caslon Press, 229 Fed. 133, 143 C. C. A. 409, 36 Àm. 
Bankr. Rep. 127; In re Collins (D. C.) ^35 Fed. 937, 37 Am. Bankr. 
Rep. 692; In re Harrington, 29 Am. Bankr. Rep. 690; Fairbanks 
Shovel Co. V. Wills, 240 U. S. 642, 36 Sup. Ct. 466, 60 L. Ed. 841. 
As to the trustée and the judgment creditors, the conditional sales in 
the case before me were absolutely void, and the Werner & Pfleiderer 
Company, Incorporated, the petitioner, had no lien upon the divider, 
proofer, and ovens, and the order of the référée that they should be 
sold, free and clear of any supposed lien of the petitioner, was correct. 

[5] The référée found that the ovens were fixtures and a part of 
the real estate and affected by the mortgages of the Trust Company and 
Anna L. Shea. I hâve reached the conclusion that the conditional 
sales contracts were net notice, actual or constructive, to any one, and 
that they were improperly recorded. The ovens were permanently 
annexed to the freehold, covered by the real estate mortgages, some 
considérable time before said mortgages were placed upon the free- 
hold. They are so built into the bakery that serious injury would be 
done to the building in removing them. Under thèse facts, are the 
ovens fixtures and subject to the real estate mortgages? The Court of 
Errors and Appeals, in the case of Campbell v. Roddy, 44 N. J. Eq. 
244, 14 Atl. 279, 6 Am. St. Rep. 889, held that where the annexation 
of the chattel to the freehold had been made previous to the exécution 
of the real estate mortgage thereupon, without notice, the personalty 
becomes part of the realty and subject to the real estate mortgage. 
Judge Reed, speaking for the court in that case, at page 250 of 44 
N. J. Eq., at page 282 of 14 Atl. (6 Am. St. Rep. 889), said: 

"As between a lienor who consents to hâve the subjeet-matter of his lien 
transmuted into a shape by which subséquent purchasers and mortgagees are 
Mable to be subjected to deceptlve dealings, there seems to be no équitable 
ground upon which the lien should be recognlzed agalnst an innocent subsé- 
quent mortgagee or purchaser for value." 

In the case of Léo Co. v. Jersey City Bill Posting Co., 78 N. J. L,aw, 
150, 151, 7Z Atl. 1046, 1047, speaking for the New Jersey Suprême 
Court, Judge Trenchard said : 

"Our own courts hâve recognized the title of the conditional vendor or 
chattel mortgagee as agalnst a mortgage upon the realty exeeuted before 
the Personal property was afiixed to the soll [citlng cases], but thus far, as 
far as we know, they hâve not been called upon to décide as to the rights 
acquired by a bona flde purchaser, without notice, after the flxture Is upon 
the promises. • • • In other jurlsdlctlons the weight of authority is to 
the effect that a subséquent purchaser of the land, without notice, is not af- 
fected by an agreement between the owner of the land and the owner of the 
article at the time of the annexation that the article shall retaln Its Personal 
charaeter and be subject to the removal at the pleasure of the owner of he 
article. [Citlng cases.] • • • 'To hold otherwlse would contravene the 
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policy of the laws requirlng conveyances of Interests In real estate to be re- 
corded, seriously endanger rights of purchasers, afCorrt opportnnltles for 
frauds, and Introduce uncertaiuty and confusion into land titles.' " 

The ca-be of Falaenau v. Reliance Steel Co., 74 N. J. Eq. 325, 329, 
69 Atl. 1098, seems to be contrary so far as can be gathered from the 
meager f acts stated in the opinion. In this case it is not stated whether 
or.not the real estate mortgage was placed upon the property before 
or subséquent to the annexation. If the opinion is to be in harmony 
vvith the décision of Judge Reed in the case of Campbell v. Roddy, 
supra, the real estate mortgage must hâve been. placed upon the prop- 
erty prior to the annexation of the personalty, and this conclusion is 
strengthened by the fact that that case was decided in April, 1908, and 
in the case of Léo Co. v. Jersey City Bill Posting Co., supra, decided 
September 24, 1909, Judge Trenchard said: 

"Our own courts, * • * as far as we know, • • • hâve not been 
cfiUed upon to décide as to ttie rights acquired by a bona fide purchaser with- 
out notice after the flxture Is upon the premlses." 

It follows that the pétition must be dismissed. An order will be 
signed in accordance with the conclusion herein reached. 



TJNITED STATES v. LYNCH. 

(District Court, S. D. Alabama. August 5, 1919.) 

No. 4652. 

Cbimiîîai. TjAW <S=>1001 — Stat of Execution of Sentence — Power of Coubt. 

A fédéral court bas power, after Imposing a sentence of Imprlson- 

ment on a défendant upon a plea of gullty, to suspend exécution of the 

sentence for a suflicieut time to permit an application for pardon to be 

made and determined. 

Criminal prosecution by the United States against John W. Lynch. 
On motion to set aside an order suspending exécution of sentence. 
Order modified. 

Alex D. Pitts, U. S. Atty., of Selma, Ala. 

Stevens, McCorvey & McLeod, of Mobile, Ala., for défendant. 

ERVIN, District Judge. This matter cornes on to be heard on 
motion of the United States, filed by order of the Attomey General, 
wherein it is moved "that the défendant be required to enter imme- 
diately upon the exécution of his sentence, and for grounds of said 
motion says that the court was without authority of law to suspend 
the exécution of said sentence" ; the same having been argued and 
submitted to the court for considération. 

It appears to the court that on the same day, namely, June 16, 1919, 
on which the défendant, John W. Lynch, entered his plea of "guilty" 
and was sentenced by the court to serve in the United States Peni- 

^z^FoT otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tentiary at Atlanta, Ga., for a period of two years, that the 
court thereafter entered the following order: "It being made known 
to the court that the défendant would apply for executive clemency, 
it is therefore ordered by the court that the exécution of this sen- 
tence be and the same is hereby suspended until application for exec- 
utive clemency is considered." 

Contention is now made that the court had no power to enter this 
order, temporarily suspending the exécution of the sentence, and I 
am cited to the case of Ex parte United States, 242 U. S. 27, 37 Sup. 
Ct. 72, 61 L. Ed. 129, I.. R. A. 1917E, 1178, Ann. Cas. 1917B, 355. 
In that case the accused pleaded guilty and was sentenced, and the 
court then immediately entered an order suspending such sentence in- 
definitely, and it was conceded and admitted that the purpose of this 
suspension vv^as to relieve the défendant from ever serving the sen- 
tence which had just been imposed. 

The motion there made was "to set this order aside on the ground 
that it was not a mère temporary suspension of the sentence to en- 
able légal proceedings, pending or contemplated, to revise it, to be 
taken, or application for pardon to be made, or any other légal relief 
against the sentence to be resorted to, but, on the contrary, as it 
was a permanent suspension, based on considérations extraneous to 
the legality of the conviction, or the duty to enforce the sentence, the 
order of suspension was void, as it was équivalent to a refusai to carry 
out the statute." It wili be at once observed that both the motion 
there made and the contention of the government were entirely dif- 
férent from the motion and contention hère made. 

In the Killetts Case (Ex parte United States), just referred to, the 
suspension was indefinite, and conceded to be for the purppse of reliev- 
ing the défendant of the service of the sentence which had been impos- 
ed, and the motion on its face recites that it was not intended to allow 
application for a pardon to be made. The Suprême Court did not hâve 
bef ore it in that case the same question for considération that is raised 
in the présent one, nor did it consider the question now raised, namely, 
that the court has no power to enter a temporary suspension to enable 
the défendant, who may hâve been convicted and sentenced, to apply 
for a pardon before being required to enter upon the service of the 
sentence. While, as I hâve said, the court did not hâve before it 
the question now sought to be raised, it did (242 U. S. on page 44, 37 
Sup. Ct. 75, 61 L. Ed. 129, L. R. A. 1917E, 1178, Ann. Cas. 1917B, 
355) expressly concède that the trial courts hâve the power to sus- 
pend sentence temporarily for some proper and meritorious purpose, 
such as an application for executive clemency. The court there 
used the following language: 

"While It may not be doubted under the common law as thus stated that 
courts possessed and asserted the right to exert judicial discrétion in the en- 
Iforcement of the law to temporarily suspend either the imposition of sentence 
or its e.'iecution when Imposed to the end that a pardon might be procured 
or that a violation of law in either respects mlght be prevented, we are unable 
to ]ierceive any ground for sustalning the proposition that at common law the 
courts possessed or claimed the right which Is hère Insisted upon." 
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It is true that this expression, so far as that case is concerned, may 
be said to be dictum ; but, whether that be true or not, it was a state- 
ment by the highest court, after a careful considération of the com- 
mon-law powers of the trial judges, that such judges did hâve and did 
exercise the'power and discrétion to enter a temporary suspension of 
sentence, in order that applications for executive clemency might be 
made. 

Not only is this true, but the Suprême Court, in récognition of this 
power and this practice, after ordering that the writ of mandamus 
issue to Judge Killetts, requiring him to cancel the order of suspension 
which he had entered, then itself suspended the issuance of this 
writ of mandamus in order that executive clemency might be asked 
by the défendant in that case. 

We find, therefore, that the Suprême Court not only expressly 
States in its opinion that the lower courts hâve this power, but it sets 
them the example by suspending its sentence, so that one who has 
reasonable cause to apprehend that executive clemency may be granted 
to him, shall not sufïer the ignominy of entering upon the service of 
a criminal sentence in the penitentiary, until he has first had the op- 
portunity of having his appHcation for executive clemency considered 
and passed upon. 

Such temporary suspension is not in any manner intended to prevent 
the service of a sentence in the event executive clemency is not grant- 
ed. It does not relieve the party sentenced from any part of his 
sentence, because, when the sentence is entered upon, should executive 
clemency be denied, the person sentenced will serve the fuU term 
for which he has been sentenced. It seems to me that it is granted in 
an enlightened view of the criminal administration of justice. 

I am convinced that this court had the power to make the order 
objected to, and that the order as made was proper with the possible 
exception that there was no definite time fixed, within which the per- 
son sentenced might hâve his application for executive clemency 
considered. Exercising, therefore, the power which I hâve over 
this order during the présent term, the order wiU be amended so as 
to suspend the sentence until November 1, 1919, in order that the 
pétition for executive clemency may be considered, and provided, 
further, that should executive clemency be denied prior to November 
1, 1919, then that the défendant shall immediately thereafter enter 
upon the performance of the sentence heretofore imposed upon him. 
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In re OTTO. 

<Court of Appeals of District of Columbia. Submltted May 13, 1919. Decided 

June 2, 1919.) 

Patent Appeal No. 1222. 

1. Patents ®=>140 — Eeissuanck with Bboadened Olaims — Timb foe Appli- 
cation. 

A patent will not ordinarlly be relssued, merely to broaden its claims, 
upon an application made more than two years after iss\iance of the 
original patent. 
2. Patents <S=136 — Reissuance — Object of Statute. 

The statute provlding for the reissuance of patents In certain cases 
is intended to secure to tlie Inventor a monopoly of that whicli he actual- 
ly dlscovered. 

, Appeal from the Commissioner of Patents. 

Application by August Otto, Jr., for reissuance of a patent. From 
a décision by the Commissioner of Patents, rejecting certain claims, 
the applicant appeals. Affirmed. 

L,. K. Gillson and Charles B. Gillson, both of Chicago, 111., for ap- 
pelant. 

Théodore A. Hostetler, of Washington, D. C, for Commissioner of 
Patents. 

VAN ORSDE'L, Associate Justice. This appeal is from the décision 
of the Commissioner of Patents, rejecting certain claims of appellant's 
application for the reissue of a patent awarded to him on August 1, 
1911. 

The invention relates to a hay loader, and the foUowing claim il- 
lustrâtes sufficiently the issue hère involved. 

"In a hay loader, in comblnation, a traveClng frame having a forwardly and 
upwardly inelined deck, a transverse toothed gatherlng cyllnder located in 
rear of the lower end of the deck and rotating forwardly at its underslde upon 
an axis which Is above the plane of the deck and a plurallty of toothed ele- 
vator bars longltudlnally reciprocable over the deck and oscillating In a 
plane whlch Is perpendlcular to the plane of the deck, the sald elevator bars 
eitendlng in thelr movement immedlately adjacent the front of the said gath- 
erlng cyllnder." 

Without stopping to compare the claims, we agrée with the three 
tribunals below that to grant the claims of the reissue would broaden 
the claims of the patent. As stated by the Commissioner : 

"The only point Involved in this appeal is whether the applicant is entltled 
to a reissue of his patent, which was granted August 1, 1911, and the présent 
application for reissue flled June 30, 1916, nearly flve years thereafter, wher^ 
the object Is admlttedly to broaden the claims." 

[1,2] The rule is well established that a reissue applied for more 
than two years after the date of the issue of the original patent, where 
it amounts merely to a broadening of the claims of the patent, ordi- 
narily will not be allowed. The two-year period seems to hâve beeu 
adopted by analogy to the statute affecting public use before applica- 
tion for a patent, which opérâtes as a bar. 

€=9For otber cases see Bame toptc & KBY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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When a patentée takes out a patent, he, in effect, disclaims ail that 
is not claimed. It is notice to the public that the daim to invention 
is for the éléments or combination described, and for nothing more. 
That which is not claimed immediately becomes public property, and 
the public has the right to adopt and use it; hence the necessity of 
prompt action on the part of a patentée, since tardy reissues may con- 
flict with intervening public rights. The obvions intent of the statute 
providing for reissues, where, through inadvertence, accident, or 
mistake, thê full scope of the invention has not been claimed, is to se- 
cure to the inventor a monopoly of that which he has actually dis- 
covered or invented. This, however, will not excuse unreasonable de- 
lay in moving to correct the error in the original claims. The rule is 
clearly stated by Mr. Justice Brown in Topliff v. Topliff, 145 U. S. 
156, 170, 12 Sup. Ct. 825, 831 (36 L. Ed. 658), as follows: 

"That due diligence ciust be exereised in dlscoverlng the mistake In the orig- 
inal patent, and that, if it be sought for the purpose of enlarging the claim, 
the lapse of two years wlll ordlnarlly, though not always, be treated as évi- 
dence of an abandonment of the new matter to the public to the same extent 
that a failure by the inventor to apply for a patent within two years from 
the public use or sale of his invention Is regarded by the statute as conclusive 
évidence of an abandonment of the patent to the publia" 

This court in In re Starkey, 21 App. D. C. 519, citing a long Une of 
fédéral cases in support of the rule, said : 

"We must now regard the law as well settled by the Suprême Court of the 
tTnlted States that, after the lapse of two years after the Issue of a patent, a 
reissue which seeks to enlarge the claims of the original patent will not be 
granted, or, if granted, will be held invalid, unless spécial circumstances are 
shown to excuse the delay." 

The reason for the rule is clearly stated in American Automotoneer 
Co. V. Porter, 232 Fed. 456, 462, 146 C. C. A. 450, 456, where the 
court said: 

"We thlnk It must be assumed that the princlple of estoppel (perhaps In 
favor of the public generally) is at the bottom of the rule. By the issue of a 
patent, the Inventor dedicates to the public everything which he does not claim 
as his monopoly. Upon this dedication, the public has a right to rely, and if 
members of the public dévote time and money to the manufacture of a devîce 
which the inventor has so dedleated, or to the devising, inventing and patent- 
ing of structures which embody such a feature, it may be presumed that this 
Is done upon the faith of the dedication ; and so the inventor may not be per- 
mitted thereaf ter to enlarge his monopoly to the préjudice of thèse new rights, 
even though, except for them, the reissue would be permissible. The settled 
doctrine has corne to be that after a delay of more than two years, and in the 
absence of any sufijcient contrary évidence, thèse fatal Intervening rights (pub- 
lic or private) will be presiuned; in the présence of less delay, tbey must be 
•proved." 

Undoubtedly there are exceptions to the rule, and there are cases 
where to hold that a patent could not be reissued for an enlarged claim 
after the expiration of the two-year period would work a great hard- 
ship and nullify the obvions intent of the statute. But even in such a 
case the applicant will be held to a strict rule of dihgence, and it must 
clearly appear that he moved promptly after the discovery of the errpr 
in the original patent. On the questions of fact touching applicant's 
failure, through inadvertence, accident, or mistake, to make originally 
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the broad claims now soiight, the tribunals below are agreed, and we 
find nçi reason to disturb their finding. On the question of law relat- 
ing to applicant's delay in seeking a reissue of his patent, we find noth- 
ing in this case to bring it within any exception to the foregoing rule. 

The décision of the Commissioner of Patents is affirmed, and the 
clerk is directed to certify thèse proceedings as by law required. 

AfBrmed. 



HEISKELL V. CUETIS. 

(Court of Appeals of District of Columbia. Submltted March 4, 1919. Decided 

June 2, 1919.) 

No. 3188. 

1. Evidence <S=408(1) — Patment <S=j65(8), 74(1) — Effect oi' Recbipt — Bcu- 

DEN OF PbOOF. 

A receipt is évidence of a liigh cliaracter as to tlie trutli of its récitals, 
and, wliile it may be explained by paroi évidence, the burden of proof 
rests on one attacking it. 

2. Payment <®=65(6), 74(1) — Effect of Receipt — Burden of Peoof. 

A receipt given défendant upon his paying a purcliase-price draft drawn 
upon hlm Is not even évidence that payment was made to an authorlzed 
party, and défendant still bas the burden of showing tliat he pald a 
party authorized by the draft to receive payment. 

Appeal from the Suprême Court of the District of Columbia. 

Action by William H. Curtis, trading and doing business as the 
Bay State Mop Company, against Peter H. Heiskell, Jr., trading and 
doing business under the name of P. H. Heiskell, Jr., & Co. Judg- 
ment for plaintiff, and défendant appeals. Affirmed. 

Hayden Johnson and Raymond A. Heiskell, both of Washington, 
D. C, for appellant. 

Walter C. Clephane and J. Wilmer Latimer, both of Washington, 
D. C, for appellee. 

VAN ORSDEL, Associate Justice. Appellee, plaintifï below, made a 
sight draft through a bank at Woburn, Mass., upon défendant, who is 
engaged in business in this city, for the purchase price of certain goods 
shipped by plaintiff to défendant. To the draft was attached a bill of 
lading and a receipted bill for the goods. 

Défendant testified that, on December 2, 1914, he was called by 
téléphone by some one professing to be a clerk of a local bank, which 
he helieved to be the Commercial National Bank, of this city, and was 
informed that the caller held the draft in question upon défendant, 
whereupon défendant told him to bring the draft to his office and he 
would pay it. When the draft was presented by a young" man, sup- 
posed to be a bank runner, défendant paid the draft in cash, receiving 
the draft, bill of lading, and receipted bill. Défendant tore up the 
draft, and threw the pièces into the waste basket. When later notified 
by plaintiff that the draft had not been paid, défendant caused a 

^ssFor othor cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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search to be made and recovered portions of the destroyed draft, 
which showed on the back thereof the following indorsement : 

"Pay to the order of any bank, banker, or trust coinpany, prier indorsements 
guaranteed. Woburn National Bank. 53-307 Woburn, Mass. 53-307. 

"John C. Buck Cashier." 

'Défendant testified that, under the above indorsement, there was 
steimped the indorsement of a local bank, which he helieved to be the 
Commercial National Bank. It appeared that the draft, with the 
papers attached, had been sent by the Woburn National Bank to the 
Commercial National Bank, but' the officers of the Commercial Na- 
tional Bank testified that they had no record of such a draft having 
been received or collected by it. 

The action is in debt on the common counts. The pleas are the 
gênerai issue and payment. From a verdict and judgment in favor 
of plaintiflf, défendant appeals. 

There is little or no controversy as to the facts. It may be regard- 
ed as established that the draft was sent by the Woburn Bank to the 
Commercial National ; that it was presented by a person unknown 
to défendant, and paid. The case turns upon the question of the 
agency of the person to whom the draft was paid. 

The court instructed the jury, in substance, that, if they found that 
the last indorsement on the draft was, "Pay to the order of any bank, 
banker, or trust company," the burden of proof rests upon défendant, 
in order to escape liability, "to show by a prépondérance of évidence 
that the payment was made to some bank, banker, or trust company, 
or his or its duly authorized agent." 

[1] The single assignment of error relates to the burden of proof. 
It is urged by counsel for défendant that the receipted bill, if prima 
facie évidence of payment, and the burden is upon plaintiff to over- 
come this presumption. It is undoubtedly the law that a receipt is 
évidence of a high character as to the truth of its récitals, and while 
it may he explained by paroi évidence, the burden of proof rests upon 
the one attacking it. Jones on Evidence, § 492. 

[2] Thé question hère is not one of payment or nonpayinent by 
défendant. It is éxpressly stipulated that défendant paid the draft 
when presented. The issue is : Was payment made to an authorized 
agent of plaintifï? If not, the lack of authority would attach to the 
delivery of the receipted bill to the same extent as to the draft and 
bill of lading. The circumstances of this case deprive the receipt of 
the superior evidential efifect ordinarily accorded such an instrument. 
At most, a receipt is évidence of payment; but hère payment is con- 
ceded, and the possession of the receipted bill, in this instance, is not 
even évidence of the authority of the person to whom payment was 
made. 

The judgment is afïirmed, with costs. 

Affirmed, 

SMYTH, C. J., concurs in the judgment 
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BONINE V. BLISS. 

(Court of Appeals of District of Columbla. Submltted May 14, 1919. Decided 

June 2, 1919.) 

No. 1226, tateat Appeals. 

1. Patents <S=113(6) — Review — Patent Office Findings. 

The concurrent finding of Patent Office tribunals that one party "was 
the fii'st to conceive and reduce an invention to practice will not be dis- 
turbed, except for palpable error. 

2. Patents <®=>90(5) — "Redtjction to Practice" — Filing of Application. 

Filing an allowable application for patent constitutes a réduction to 
practice. 

3. Patents ®=113(6) — Allowance of Application — Review bt Courts. 

Whether a patent application is allowable, and is one on whlch tbe is- 
suance of a patent can be predlcated, is primarily for the Patent Office ex- 
perts, and wlll not be inqulred into upon appêal, except for manifest error. 

Appeal from the Commissioner of Patents. 

Interférence proceeding in the Patent Office between William L,. . 
Bliss and Charles E. Bonine. From a décision by the Commissioner 
of Patents in favor of Bliss, Bonine appeals. Affirmed. 

C. L. Sturtevant and E. G. Mason, both of Washington, D. C, and 
Henry N. Paul, Jr., and Joseph C. Fraley, both of Philadelphia, Pa., 
for appellant. 

Raymond H. Van Nest and Ralph Munden, both of Niagara Falls, 
N. Y., for appellee. 

VAN ORSDEL, Associate Justice. This interférence involves an 
invention relating to an electric lighting and engine starting System de- 
scribed in the single count of the issue as f ollows : 

"The combination of an engine, an electric machine connected thereto, a 
secondary battery, an automatic switch for controUing the charge of the bat- 
tery by the electric machine, and a switch for cutting out the automatic switch 
and Connecting the battery to the electric machine, whereby the same may be 
operated as a motor for starting the engine." 

Bonine filed his application July 7, 1911, on which a patent was 
granted April 16, 1912. BHss filed his appHcation June 25, 1910. 

[1] The tribunals of the Patent Office unanimously found on the 
issue of f act that Bliss was the first to conceive and reduce the inven- 
tion to practice. The rule that we will not disturb such a finding, ex- 
cept for palpable error, applies with exceptional force to this case. 
No other reasonable conclusion could hâve been reached from the 
évidence. 

[2] The further contention that the application of BUss did not 
amount to a constructive réduction to practice is without merit. It is 
settled by repeated décisions of the courts that the filing of ah allowable 
application constitutes a réduction to practice. Porter v. Louden, 7 
App. D. C. 64, 72; Davis v. Garrett, 28 App. D. C. 9; Téléphone 
Cases, 126 U. S. 2, 535, 8 Sup. Ct. 778, 31 L. Ed. 863. 

[3] The question of whether or not an application is allowable, and 

®ï»Por other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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one upon which the issuance of a patent can be predicated, is primarily 
for the experts of the Patent Office, and will not be inquired into in 
this sort of a proceeding except for manifest error. "The rule of the 
Patent Office that the filing of an allowable application is constructive 
réduction to practice is only the expression in another form of the 
rule that the application of a patented invention, if it sufficiently de- 
scribes the invention, is conclusive évidence that the invention was 
inade at least as early as that date." Automatic Weighing Mach. Co. 
V. Pneumatic Scale Corp., 166_Fed. 288, 92 C. C. A. 206. 

The décision of the Commissioner of Patents is affirmed, and the 
clerk is directed to certify thèse proceedings as by law required. 

Affirmed. 



In re SWAN & FINCH CO. 

(Court of Appeals of District of Columbia. Submitted May 19, 1919. Decided 

June 2, 1919.) 

No. 1225, Patent Appeals. 

Trade-Marks and Teade-Names ®=53(4) — Hegisthatioit — "Tbxtot," as Name 
FOB Cleaning Oïl. 

"Textul" as a trade-mark for an oll to clean wool and worsteds is not 
registerable, because descriptive, sinee it is a misspelling of the word 
"textile," and a cleaning cil for textiles might properly be designated as 
"textile oïl." 

Appeal from the Commissioner of Patents. 

Application by the Swan & Finch Company to register a trade-mark. 
From a décision by the Commissioner of Patents denying registration, 
the applicant appeals. Affirmed. 

Perry B. Turpin, of Washington, D. C, and J. K. Brachvogel, of 
New York City, for appellant. 

Théodore A. Hostetler, of Washington, D. C, for Commissioner of 
Patents. 

ROBB, Associate Justice. Appeal from a décision of the Patent Of- 
fice refusing to register the word "Textul" as a trade-mark "for an oil 
to clean wool and worsteds," on the ground that it is descriptive of 
character or quality, within the meaning of the Trade-Mark Act (Act 
Feb. 20, 1905, c. 592, 33 Stat 724 [Comp. St. §§ 9485, 9487-9511, 9513- 
9516]). 

" We agrée with the Patent Office that "Textul" is a misspelling of the 
word "textile," and, since an oil for cleaning textiles, such as those 
covered by this application, might properly be designated as "textile 
oil," that "Textul" is not registerable. . 

The décision is affirmed. 

Affirmed. 

(g=3For otber cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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In re SWAN & FINCH CO. 

(Court of Appeals of District of Columbia. Submitted May 19, 1919. Declded 

Juue 2, 1919.) 

No. 1235, Patent Appeals. 

Tbadb-Marks and Teade-Names <®=>3(4) — Eegisteatiow — "Slo Plo" — Lubbi- 

CATING GBEASE. 

"Slo Flo," as a trade-mark for liibricating grease for high speed ma- 
chines, is not eptitled to registration, since the quality of flowing slowly 
Is essential to such a product, and tlie quoted words are descriptive. 

Appeal from the Commissioner of Patents. 

Application by the Swan & Finch Company to register a trade-mark. 
From a Patent Office décision, ref using registration, the applicant ap- 
peals. Affirmed. 

Perry B. Turpin, of Washington, D. C, for appellant. 
Théodore A. Hostetler, of Washington, D. C., for Commissioner 
of Patents. 

ROBB, Associate Justice. Appeal from a décision of the Patent 
Office refusing to register the words "Slo Flo" as a trade-mark "for 
lubricating grease for high speed machines" ; the ground of the décision 
being that the words are descriptive of character or quality. 

The Examiner pointed out that "the essential properties of lubji- 
cating grease for high speed machinery are a high flashing point and 
viscosity, or the quality of flowing slowly." Applicant evidently had 
tliese properties in mind when, a few days prior to the filing of the 
application, it adopted this mailc. 

The décision is affirmed. 

Affirmed. 

, ■ 

^t=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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